CALIFORNIA DEPARTMENT OF JUSTICE

TITLE 11. LAW
DIVISION 1. ATTORNEY GENERAL
CHAPTER 16. Master Settlement Agreement, Tobacco

TEXT OF PROPOSED AMENDED REGULATIONS

Note: Proposed deletions to regulation text are reflected in red-strike-euttext and proposed
additions are reflected in blue underline text. The first set of modifications to the regulatory
proposal as originally noticed are reflected in beldred-strike-eut-text for deletions and bold

blue underline text for additions. The second set of modifications to the regulatory proposal as

originally noticed are reflected in ¢ for deletions and purple double

underline text for additions.

§ 999.10. Seope-and Purpeose; Definitions;-and-Written- Confirmation-of Compliance with

Reserve Fund Requirements by Non-Participating Tobacco Product Manufacturers.
(a) Scope and Purpose

The purpose of these regulations is to implement California's Reserve Fund Statute (codified at
Health and Safety Code sections 104555, 104556 and 104557) by providing Tobacco Product
Manufacturers clear definitions, instructions, guidance and forms to comply with the requirement
to establish a reserve fund for tobacco-related illness and other potential liabilities. The
Legislature imposed the reserve fund requirements to ensure a source of compensation for the
financial burdens imposed upon the State by cigarette-smoking related illness and other health
conditions. Health and Safety Code sections 104555-104557 essentially require Tobacco Product
Manufacturers to provide a surety bond against future liability for cigarette-smoking related
healthcare costs. This surety bond is imposed upon manufacturers s=k+ek that choose to avoid the
conduct restrictions that apply if they sign the Master Settlement Agreement (“MSA”).
Government Code sections 11110-11113 require the Attorney General to adopt regulations to
provide forms for surety bonds which are approved by the Attorney General as conforming with
applicable law. Revenue and Taxation Code section 30165.1(0) also authorizes the Attorney
General to adopt emergency rules and regulations regarding the reserve fund requirements of
Tobacco Product Manufacturers.

The Legislature also intended to prevent the unfair competition that would occur if Tobacco
Product Manufacturers who did not sign the MSA and did not incur the financial obligation
under the MSA were allowed to derive large short-term profits to the disadvantage of those
manufacturers participating in the MSA. These regulations are also intended to protect tobacco
Distributors and Wholesalers from the financial risk of accepting orders for tobacco products or
purchasing tobacco products that may be banned from sale by a court or are not listed on
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California's Directory of Tobacco Product Manufacturers and Brand Families because the
Tobacco Product Manufacturer failed to make the required deposits or otherwise comply with
the Reserve Fund Statute and Revenue and Taxation Code section 30165.1.

Through the definitions, instructions, guidance and forms provided, these regulations also make
available to the public and local and state government officials the Attorney General's
enforcement policy and interpretation of how Tobacco Product Manufacturers should comply
with the reserve fund requirements to avoid unfair and unlawful business conduct and activity.
Toward that end, these regulations are intended to describe the meaning of compliance with the
reserve fund requirements, the proper interpretation of the statutory requirements and the
enforcement policy designed to protect those manufacturers which do comply from unfair
competition by those manufacturers which might otherwise fail to comply with the reserve fund
requirements without the definitions, instructions, guidance and forms provided.

The purpose of regulations 999.16 through 999.239 is also to implement Revenue and Taxation
Code section 30165.1 by prescribing procedures to be followed by all Tobacco Product
Manufacturers who wish to sell Cigarettes in California. Section 30165.1 requires the Attorney
General to develop, publish and maintain on its internet website a Directory of Tobacco Product
Manufacturers and Brand Families that are in compliance with the statute. Any person who sells,
distributes, acquires, holds, owns, possesses, transports, imports, or causes to be imported
Cigarettes, er ReH-our-own which includes Roll-Your-Own tobacco, that the person knows or
should know are not included on the Directory commits a misdemeanor, as well as a violation of
California's Unfair Competition Law, and is subject to civil penalties, license suspension and
revocation, and criminal prosecution.

Regulations 999.16 through 999.239 set forth the certification process for inclusion on
California's Directory of Tobacco Product Manufacturers and Brand Families, as well as the
conditions under which a Tobacco Product Manufacturer must provide supplemental
certifications. b i e ek P

The regulations state the requirements for records retention and production of documents by
Tobacco Product Manufacturers, Distributors and Wholesalers. The regulations set forth
additional requirements on Non-Participating Manufacturers who are non-resident or foreign and
who are not registered to do business in California. The regulations clarify the requirements and
protections of California Distributors under Section 30165.1. Finally, the regulations delineate
the conditions a Tobacco Product Manufacturer which has been removed from the Directory
must satisfy if it seeks to be relisted with its Brand Families.

(b) Definitions
All terms used in these regulations, which are defined in Revenue and Taxation Code section
30165.1 and/or Health and Safety Code sections 104555-104557, shall have the same meaning in

these regulations.

The definitions contained in this subdivision shall govern the construction of this chapter.
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(21) “Brand Family” shall have the same meaning as in Revenue and Taxation Code section
30165.1(a)(2).

(2) “Brand Style” means the different Cigarettes within a Brand Family of Cigarettes. including
but not limited to, menthol flavor or Cigarette length.

(3) “California Tobacco Directory,” “Directory.,” and ‘“Tobacco Directory” shall have the same
meaning as Revenue and Taxation Code section 30165.1(c).

(4) “CDTFA” means the California Department of Tax and Fee Administration.

(5) “Certification” means PM Certification and NPM Certification and includes a supplemental

certification.

(356) “Cigarette” shall have the same meaning as in Health and Safety Code section 104556(d).
which section includes Roll-Your-Own tobacco (“RYQ”).

(7) “Deposit Date” means the date that Qualified Escrow Fund Principal was deposited into a
Qualified Escrow Fund.

(468) “Distributor” shall have the same meaning as in Revenue and Taxation Code section
30011.

(9) “Escrow Agent” shall mean the financial institution described in Health and Safety Code
section 104556(f) and holding a Qualified Escrow Fund Principal account for the benefit of the

State.

(10) “Escrow Rate” shall have the same meaning as Health and Safety Code section
104557(a)(2).

(11) “Fire Standard Compliant” and “FSC.” means the requirements of the California Cigarette

Fire Safety and Firefighter Protection Act at Health and Safety Code sections 14950 through
14960.

(12) “JUS-TOB1” means the Participating Tobacco Product Manufacturer (‘“PM”) Certification

Seeking Listing on the California Directory form (JUS-TOBI1, Rev. 11/2021), which is hereby
incorporated by reference.

(13) “JUS-TOB2” means the Notice of Appointment of Registered Agent and Registered Agent's

Statement for Non-Participating Manufacturer form (JUS-TOB2, Rev. 02/2011), which is hereby
incorporated by reference.

(14) “JUS-TOB3” means the Certification of Compliance and Affidavit by Non-Participating Tobacco
Product Manufacturer form (JUS-TOB3, Rev. 11/2021), which is hereby incorporated by reference.
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(15) “JUS-TOB4” means the CIG-Sales form (JUS-TOB4, Rev. 11/2021), which is hereby
incorporated by reference.

(16) “JUS-TOBS5” means the Non-Participating Manufacturer Certification (“NPM”) Seeking

Listing on the California Directory form (JUS-TOBS, Rev. 11/2021), which is hereby
incorporated by reference.

(17) “JUS-TOB6” means the Approved Tobacco Escrow Agreement (JUS-TOB6, Rev.
05/2019), which is hereby incorporated by reference.

(18) “JUS-TOB7” means the CIG-Map form (JUS-TOB7, Rev. 09/2020), which is hereby
incorporated by reference.

(19) “JUS-TOBS8” means the Brand List form (JUS-TOBS, Rev. 11/2021), which is hereby
incorporated by reference.

(20) “JUS-TOB9” means the Waiver of Tribal Sovereign Immunity by Native American Tribe
form (JUS-TOBY, Rev. 10/2011), which is hereby incorporated by reference.

(21) “JUS-TOB10” means the Waiver of Sovereign Immunity by Government-Owned Tobacco

Company form (JUS-TOB10, Rev. 10/2011), which is hereby incorporated by reference.

(22) “JUS-TOB11” means the Standard Waiver of Sovereign Immunity by Tobacco
Manufacturer or Importer form (JUS-TOBI11, Rev. 08/2011), which is hereby incorporated by

reference.

(23) “JUS-TOB12” means United States Importer Declaration Accepting Joint and Several
Liability (JUS-TOB12, Rev. 02/2011). which is hereby incorporated by reference.

(24) “JUS-TOB13” means the Notice of Appointment of Registered Agent and Registered

Agent's Statement Form for Importer (JUS-TOB13, Rev. 02/2011), which is hereby incorporated
by reference.

(25) “JUS-TOB14” means the California Tobacco Manufacturer and Importer Surety Bond form
(JUS-TOB14, Rev. 10/2011), which is hereby incorporated by reference.

(26) “Ledger” has the same meaning as in section 2.1 of JUS-TOB6.

(27) “MSA” means the Master Settlement Agreement and has the same meaning as in Health and
Safety Code section 104556(e).

(5728) “Nen-participating-tobaceoproductmanufacturer Non-Participating Tobacco Product

Manufacturer” or €‘NPM3” means any Tobacco Product Manufacturer selling Cigarettes to
consumers within the state, whether directly or through a Distributor, retailer or similar

intermediary or intermediaries, which has not become a participating manufacturer Participating
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Manufacturer as that term is defined in section I1(jj) of the Master Settlement Agreement (MSA)

or has become a participating-manufaeturer Participating Manufacturer but does not generally
perform its financial obligations under the MSA.

(29) “NPM Certification” means a California Tobacco Directory certification submitted by an
NPM using a JUS-TOBS.

(30) “PACT Act” means the Prevent All Cigarette Trafficking Act at 15 U.S.C. § 375-378.
(683 1)

“Partlclpatlng Manufacturer or “PM” “PM” has the same meaning as in Revenue and Taxatlon Code
section 30165.1(a)(7) and section I1(jj) of the MSA.

(32) “PM Certification” means a California Tobacco Directory certification submitted by a PM
using a JUS-TOBI.

(7933) “Qualified Escrow Fund” shall have the same meanlng as in Health and Safety Code
section 104556(f) and-see : : ‘ 3

FOB6).

(34) “Qualified Escrow Fund Principal” and “Qualified Escrow Principal” has the same meaning
as in section 2.R of JUS-TOB6.

(35) “Quarter(s)” and “Quarterly” means the following periods of the year: January 1 through
March 31 (first quarter); April 1 through June 30 (second quarter); July 1 through September 30
(third quarter); and October 1 through December 31 (fourth quarter).

(8H36) “Reserve Fund Statute” means Chapter 1 of Part 3 of Division 103 of the Health and
Safety Code (sections 104555-104557).

(94237) “ReH—yeur-own™ Roll-Your-Own” or “RYO” tobacco means any tobacco which,
because of its appearance, type, packaging, or labeling is suitable for use and likely to be offered
to, or purchased by, consumers as tobacco for making Cigarettes. Each 0.09 ounces of RYO
equals one Cigarette.

(+84238) “Tobacco Product Manufacturer” shall have the same meaning as in Health & Safety
Code section 104556(1).

(439) “Sales Year” means the calendar year during which the Tobacco Product Manufacturer

sold Cigarettes in California requiring a deposit of Qualified Escrow Fund Principal tebaeee
eserew or an MSA payment.

(H4540) “Units seldSold” shall have the same meaning as in Health and Safety Code section
104556()).
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(12+641) “Wholesaler” shall have the same meaning as in Revenue and Taxation Code section
30016.

Escrow Deposits by NPMs

(c)

Pursuant to the Reserve Fund Statute and Tobacco Directory

All NPMs shall deposit escrow Quarterly on all Units Sold in California as required by the
Reserve Fund Statute. Febaeee-eseres Qualified Escrow Fund Principal for the first quarter,
January 1 through March 31, is due on or before April 21. Febaees-eserew Qualified Escrow
Fund Principal for the second quarter, April 1 through June 30, is due on or before July 21.
Febaeee-eserew Qualified Escrow Fund Principal for the third quarter, July 1 through September
30, is due on or before October 21. Febaees-eserew Qualified Escrow Fund Principal for the
fourth quarter, October 1 through December 31, is due on or before January 21.
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The NPM shall within nine (9) days of depositing tebaeee-eserew Qualified Escrow Fund
Principal for the benefit of California execute and submit to Attorney General’s Office both:

A) a Eertifieate Co ceand
Manufaetgrerform JUS
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Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code; Sections 11110-11113,
Government Code; Section 104557(c), Health and Safety Code; and Article 5, Section 13 of the
California Constitution. Reference: Section 30165.1(a), Revenue and Taxation Code; and
Sections 104555, 104556 and 104557, Health and Safety Code.

§ 999.11. |[Repealed| Certificate-of- Complianece Form-
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§ 999.12. Escrow Agreement for Non-Participating Manufacturer

[NO CHANGES]

§ 999.14. Escrow Adjustments and Release Requests

(a) Introduction; grounds

The Reserve Fund Statute authorizes the release of funds from eserew Qualified Escrow Fund
Principal only under certain circumstances. Section 104557(b) authorizes the release of funds
from escrow to the extent that an NPM “establishes that the amount it was required to place into
escrow in a particular year was greater than the Master Settlement Agreement payments, as
determined pursuant to section IX(i) of the agreement including after the final determination of
all adjustments, that the manufacturer would have been required to make in that year under the
Master Settlement Agreement had it been a partlclpatrng manufacturer ”? (Health & Saf. Code §
104557(b)(2) ) : adju : A

(b) Time for filing request

Requests for adjustments must be filed #a-timelymannerand no later than three years after the
initial deposit was due for the relevant year-efsales Sales Year. (See Code Civ. Proc.,

§338(a)(c).)
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Escrow Rate Adjustment requests

(1) Under Health and Safety Code section 104557(b)(2), NPMs may request a release of eserew
prireipal Qualified Escrow Fund Principal that is on deposit for the benefit of California based
upon the escrow rate used by California for a particular Sales Year. (“Escrow Rate Adjustment”).
Fhe NPMs must establish that the amount it was required to place into escrow for a particular
Sales Year was greater than the Master Settlement Agreement (“MSA”) payments, as determined
pursuant to section IX(i) of the MSA, including after the final determination of all adjustments,
that the NPM would have been required to make on account of the Units Sold had it been a PM.

(2) An NPM seeking an Escrow Rate Adjustment shall submit an affidavit, signed by an
executive officer of the NPM, setting forth the officer’s authority to bind and act on behalf of the
NPM, the Escrow Rate that the NPM contends that California should have used under Health and
Safety Code section 104557(b)(2), and all the facts and contentions in support of the NPM's

request.

(d) Units Sold Adjustment requests

To be eligible for consideration, an NPM’s request for release of eseress Qualified Escrow Fund

Principal under Health and Safety Code section 104557(b)(2) based upon the NPM’s volume of
Units Sold in California during a particular Sales Year, shall accurately apportlon bg Distributor

and by Brand Family all of the NPM's Cigarettes sold in California by steibutorbyBre and
Famiby for the Sales Year at issue to establish compliance with the Reserve Fund ( “Umts Sold

Adjustment”).

(1) The total of the NPM’s Cigarettes sold in California during the Sales Year at issue, including
but not limited to, all Units Sold 1temrzed bV Distributor and bV Brand Family on &HG-SALES
form+{JUS-TOB4 Res= 0 : herein. The NPM shall also submit
all invoices, shipping records and all other ev1dence in their possessmn custody, or control
regarding the number of the NPM’s Cigarettes sold in California, dusinethe-Salos Voar atig

as well as any shipments of the NPM's Cigarettes into or out of Calrforma durmg the Sales Year
at issue.

(2) An affidavit, signed by the executive officer of the manufacturer NPM responsible for escrow
compliance, setting forth the officer’s authority to bind and act on behalf of the manufactarer
NPM and demonstrating the facts which support the adjustment requested;

(3) All records and/or other documentation demonstrating the facts offered in support of the
requested adjustment, as well as documentation evidencing timely and full deposit into escrow
prior to a request for adjustment; and any legal argument or analysis in support of the requested
adjustment. The NPM shall submit a proposed calculation of the annual deposit due, a proposed
calculation of the refund amount and a draft letter of instructions to the Escrow Agent
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concerning the proposed refund. To document its national unit sales, the NPM shall include
copies of the NPM’s bi-monthly Excise Tax Returns filed with the U.S. Treasury, Tobacco Tax
Bureau (TTB), formerly the Bureau of Alcohol, Tobacco & Firearms (BATF). To document its
unit sales in California (as measured by excises taxes paid), the NPM shall include copies of
filed California excise tax returns for its tobacco products or arrange for equivalent excise tax
payment documentation from the State of California.

The State may request such further information as is required in light of the specific facts,
including, but not limited to, information on compliance with the Reserve Fund Statute zesesse

fundrequirements and the basis for any adjustment requested.
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Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code; Sections 11110-11113,
Government Code; Section 104557(c), Health and Safety Code; and Article 5, Section 13 of the
California Constitution. Reference: Section 30165.1(a), Revenue and Taxation Code; and
Sections 104556 and 104557, Health and Safety Code.

§ 999.15. Notice of Decision on Requests for Release.

(a) Exeeptasprovidedinsubseetion{H-0£99914-a A request for an adjustment of escrow

account will be decided within sixty (60) days of the submission of all of the information
necessary for its determination. The Attorney General will send a copy of the release
determination to the sanufaeturer Tobacco Product Manufacturer and 1f the release request has
been allowed in whole or in part, to the Escrow Agent-ses :

eserows

(b) Decisions to deny escrow release requests in whole or in part must contain (1) a statement of
reasons for the denial; and (2) a statement of the means and deadline by which review of the
decision may be obtained.

Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code; Sections 11110-11113,
Government Code; Section 104557(c), Health and Safety Code; and Article 5, Section 13 of the
California Constitution. Reference: Section 30165.1(a), Revenue and Taxation Code; and
Sections 104556 and 104557, Health and Safety Code.

§ 999.16. Certifying for Listing on Directory of Tobacco Product Manufacturers and Brand

Families.

(a) CertifieationProeess Tobacco Product Manufacturer Certifications

A-Tobacco Product Manufacturers shall apply for listing on the California Tobacco Directory

established-by-the Atterney-General by submitting a complete, timely and accurate Certification

certification with supporting documentation in the manner specified and on forms required by
the Attorney General. A Tobacco Product Manufacturer and its Brand Families will not be listed
on the Directory, or will be removed from the Directory, if the Tobacco Product Manufacturer or
any of its Brand Families are not in full compliance with the terms and requirements of the
Reserve Fund Statute, Revenue and Taxation Code section 30165.1 and any regulations adopted
pursuant thereto.
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E The Attomev General S forms in support of a
include:

£32) Surety bonds posted as spec1ﬁed in sectlon 999.26, using EALEORNIA TODBACCO

s JUS-TOB14 Rev=—0-26+;

(3) Waivers of sovereign immunity, as specified in section 999.24, using a JUS-TOB9, JUS-
TOBI10, or JUS-TOBI1.

2} Non Pasticiating Mar® NPM Lo submit:
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R pee, 1nclud1ng
all additional forms supporting documentation, and exhibits requlred by the NPM Certlﬁcatlon

The Attorney General forms in support of a NPM’s Certification=w#}
referenee; include:

(1) FHS-TFOB8 Appointment of Registered Agent for Service, as specified in section 999.21,
using JUS-TOB2;

OB

(32) California's Approved Tobacco Escrow Agreement €JUS-TOB6 Rex=-0520105;
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(43) CIG-MAP (JUS-TOB7:Rex=0920203, which issneerperated-by—ref erepee—and shall be
updated by the NPM for two (2) additional years to update all sales totals, additional deposits of
escrow or equity fee, or withdrawals of escrow by April 30 of each year;

(4) Brand List JUS-TOBS;

(5) Waivers of sovereign immunity, as specified in section 999.24, using a JUS-TOB9, JUS-
TOBI10. or JUS-TOBI1:

16) Importer forms ccegtmg joint and several hablhtg, as specified in section 999.25, using

(d) Timing: Tobacco Product Manufacturers shall complete and submit a certification and be
listed on the Directory prlor to any sales in California. dretManufactirerstste

To remain on the Cahforma Tobacco Dlrectorg2 Tobacco Product Manufacturer shall apply to

reestablish their eligibility for listing by submitting a certification €
FOBSferNP2MSs) to the Office of the Attorney General no later than Aprll 30 of each year.

(e) Only Authorized Individuals Can Sign

All forms required by these regulations shall be signed by an officer or other authorized
individual of the Tobacco Product Manufacturer who certifies that the responses and disclosures
in the forms are true and accurate and that the individual completing the forms is authorized to
bind the Tobacco Product Manufacturer.

(ef) Changes in Ownership or Control Requiring New Certification
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An NPM must submit a new CERTFHICATHONEOR HSTING-ON-CALHEORNA
PIRECTORY-JUS-TOB1 Rev-06/2042) JUS-TOB 5 eertifieatien whenever there are changes

in ownership or control, including but not limited to:
(1) Transfer of Ownership

Where there is a transfer of ownership of the business (including a change of any member of a
partnership or association) of a Tobacco Product Manufacturer, the successor shall submit a new
Certifteation certification within thirty (30) days after the transfer of ownership occurs.

(2) Change in Control of Corporation

Where the issuance, sale, or transfer of thesteek—e+= corporation stock results in a change in the
identity of the principal stockholders exercising actual or legal control of the operations of the
corporation, the corporation shall submit a new Certifieation certification within thirty (30) days
after the change occurs.

(3) Fiduciary Successor

When an administrator, executor, receiver, trustee, assignee, or other fiduciary takes over the
business of a Tobacco Product Manufacturer as a continuing operation, such fiduciary shall
submit a new Certifieation certification within thirty (30) days thereafter.

Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code. Reference: Section
30165.1(6); 30465 He); 3065 HHand 30465 Hg), Revenue and Taxation Code.

§ 999.17. Supplemental Certifications.

(a)-n-these-instances-in-which-a-supplemental-Certification When a supplemental certification is
required by Revenue and Taxation Code section 30165.1(b)(1) or section 30165.1(b)(2)(D), & the

Tobacco Product Manufacturer shall submit a supplemental CERTHICATION-FORLISTING
ONCALIEORMNIA DIRECTORY certlﬁcatlon for 118'[1112 on the California Tobacco Directory
GUS-TOBL Rev—06/2012 53 with the Attorney General no later
than thirty (30) days prior to the spec1ﬁed changes

(b) A Tobacco Product Manufacturer shall also submit a supplemental Certification-where
certification when any of the information in a previously submitted Sestifieation certification or
documents submitted along with the previously submitted Eestifieatien certification are no
longer accurate and or complete. The supplemental CERTHHICATION-EOR HISTING-ON
CEALHEORNIADIRECTORY certification for listing on the California Tobacco Directory &H5=
FOB+Rev06/2012 e F5S-FOBS-must be submitted no later than thirty (30) days after the
information has-beeere became inaccurate or incomplete.

(c) The Tobacco Product Manufacturer shall check the box marked “supplemental” atthe-top-ef
on the form, enter only the changed information, and sign and date the form.
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(d) The failure to timely submit a supplemental Certifieation certification may subject the
Tobacco Product Manufacturer and its Brand Families to removal from the Directory.

Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code. Reference: Section
30165.1(b), Revenue and Taxation Code.

§ 999.18. Records Retention by Tobacco Product Manufacturers and Availability for
Review, Inspection and Copying.

(a) A Tobacco Product Manufacturer shall retain copies of all documents filed with the Attorney
General’s Office in connection with the Certifieation certification and annual certification
process, as well as all documents relied upon in completing documents filed with the Attorney
General’s Office, including invoices, calculations and documentation of sales.

(b) Unless required to retain them longer by another law or regulation, Aa tebaeee Tobacco
Product Manufacturer shall maintain all of the documents in one designated location for a
minimum of five years and shall make such documents available for review, inspection, and
copying upon request of the Attorney General’s Office or the Beard CDTFA.

(c) If any Tobacco Product Manufacturer refuses or neglects to retain or make available the
foregoing documents for inspection and copying within thirty (30) days of such request, the
Tobacco Product Manufacturer and its Brand Families are subject to removal from the Directory
until all requested documents are provided or production is waived by the Attorney General.

Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code. Reference: Section
30165.1{b}and+{g), Revenue and Taxation Code.

§ 999.19. Records Retention by Distributors and Wholesalers and Availability for Review,
Inspection, and Copying.

(a) Records Retention

A Wholesaler or Distributor of Cigarettes e+tobaeceo-preduets shall maintain in one designated
location the following documents:

: row]  roce:

FOB5Rev—04/2004) California Tobacco Directory approval letters, removal notices, or other
California Tobacco Directory Notices provided to the Distributor or Wholesaler by a Tobacco

Product Manufacturer;
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(42) All sales invoices and receipts issued by a Tobacco Product Manufacturer, Distributor, or
Wholesaler, related to the sale of Cigarettes er RYO;

(53) Copies of all certifications, reports, notices and documents as identified in Revenue and
Taxation Code section 30165.1, subdivisions (g)(1) and (i).

(64) All documents or communications to and from a Tobacco Product Manufacturer regarding
its compliance with the Master Settlement Agreement and the Reserve Fund Statute for
Cigarettes sold in California.

(%5) Copies of all reports of the Cigarette excise taxes or surcharges paid by the Distributor or
Wholesaler.

(b) The Distributor or Wholesaler shall maintain all of the foregoing documents in one
designated location for a minimum of five (5) years and shall make such documents available for
review, inspection and copying upon request of the Attorney General's Office or the Board
CDTFA. Any Distributor or Wholesaler who refuses or neglects to retain or make available the
foregoing documents for inspection and copying within thirty (30) days of such request, shall be
subject to license suspension, license revocation, and civil and criminal penalties as provided by
law.

Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code. Reference: Section
30165.1b)and 304+65H¢), Revenue and Taxation Code.

§ 999.20. [Repealed| Meore Frequentinstallment Eserow Depositsfor Certain Non-
Participatine Manaf .
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§ 999.21. Notice of Appointment or Termination of Agent for Service of Process.
[No changes.]

§ 999.22. Duties and Defenses of California Distributors.

regulatiens: Every Distributor shall alse maintain, for a period of five (5) years, and make
available to the Attorney General all invoices and documentation of sales and any other
information relied upon in reporting to the Attorney General and as further specified in section
999.19.

(b) Bistributer Defenses- In order to have the defense described in Revenue and Taxation Code
section 30165.1, subdivision (1)(2), a Distributor shall, at the time of the violation;:

(1) possess a copy of the Attorney General’s Office most recent written acknowledgment of
receipt of the Certifieation certification FES-FOBE Rev06/20H2 e FUIS-FOBS; required as a

condition of including the Brand Family on the Directory; and

(2) have verified that the Brand Family was listed on the Directory:and

Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code. Reference: Section

30165.1¢e)30+65He)and 3016514), Revenue and Taxation Code.

§ 999.23. Applying for Relisting of Brand Families and Tobacco Product Manufacturers.

If a Tobacco Product Manufacturer or and its Brand Families have been removed from the
Directory, the Tobacco Product Manufacturer may apply for relisting by:

(a) complying with all of the Certifieation certification requirements of 999.16, 999.17, 999.18,
99920 and 999.21, and
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(b) submitting the following documentation:

(1) Written confirmation from all Distributors to which the Tobacco Product Manufacturer's
Cigarettes were sold that the Tobacco Product Manufacturer has reimbursed those Distributors
for the cost to the Distributors of the Cigarettes or tobacco product to which the stamp or meter
impression was affixed, or the tax paid, during the removal period;

(2) Written confirmation from the eseres=agesnt Escrow Agent of the amounts held on deposit
and any other account information required to enable the Attorney General to determine that all
escrow deposits required pursuant to Health and Safety Code section 104557 for the Brand
Family removed from the Directory have been deposited into a Qualified Escrow Fund; and

(3) Written confirmation that any outstanding final judgments, including interest thereon, for
violations of Article 3 (commencing with section 104555) of Chapter 1 of Part 3 of Division 103
of the Health and Safety Code have been fully satisfied for the Non-Participating Manufacturer
and Brand Family removed from the Directory.

Note: Authority cited: Section 30165.1(0), Revenue and Taxation Code. Reference: Section
30165. 1A +e)(h)rand{), Revenue and Taxation Code.

§ 999.24. Waiver of Sovereign Immunity by Manufacturers and Importers.

(a) Every manufacturer and every importer of eigarettes Cigarettes for sale in California must
either waive any sovereign immunity defense to enforcement by the Attorney General or the
Beard-of Equalization CDTFA of Division 8.6 (commencing with section 22970) of the Business
and Professions Code, sections 104555 to 104557, inclusive, of the Health and Safety Code, Part
13 (commencing with section 30001) of Division 2 of the Revenue and Taxation Code, and
regulations adopted to implement those statutes, or file a surety bond conditioned upon the
performance by the manufacturer or importer of all its duties and obligations under those laws
and regulations. The form and manner of any such waiver of sovereign immunity and surety
bond must be acceptable to the Attorney General. If directed by the Attorney General, the
manufacturer or importer shall include with its fully executed waiver a legal opinion from an
attorney confirming that the person or persons executing the waiver have the requisite authority
to waive the manufacturer's or importer's sovereign immunity defenses and that the waiver is
effective and valid under all applicable federal, state, tribal and foreign laws.

(b) Every manufacturer and importer that may potentially assert tribal sovereign immunity
defenses or that is so directed by the Attorney General shall complete a S%a%ee#@ahie%ma

ZFQBQ—ReV;PG#%H%—heFebyLHaeeﬂeefa{ed—b!;%eferenee IUS TO B9 in order to waive sovereign

immunity defenses. Manufacturers and importers that may potentially assert tribal sovereign
immunity defenses include companies where any of the following is true:

(1) the business is owned by a Native American tribe;

(2) the business is chartered by a Native American tribe;
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(3) the business is operated for the benefit of a Native American tribe; or
(4) the business is an “arm” of a Native American tribe.
(c) Every manufacturer and importer that is directly owned, in whole or majority part, by a state,

federal, or any other foreign or domestic governmental organization, or that is so directed by the
Attorney General shall have their government's ambassador to the United States complete a

This 1nc1udes but is not limited to, manufacturers and 1mp0rters that:

(1) are owned by a member or members of an Indian or native American tribe:

(2) were formed by one or more members of a tribe;

(3) were formed under an Indian tribal code; or

(4) whose premises, including but not limited to, any manufacturing or storage facility of the
manufacturer or its affiliate, including any importers, distributors, wholesalers, or retailers who

distribute or sell cigarettes made by the manufacturer, are located on an Indian reservation or
other Indian country.

Every Tobacco Product Manufacturer shall complete and attach a J=Q%—¥@=B=lé]US TOBS, as

required in section 999.29. to identify all the Cigarettes manufactured in or imported into the
United States.

Note: Authority cited: Sections 30165.1¢h)-and 36+654e), Revenue and Taxation Code.
Reference: Sections 229793 )-and 22979 a4, Business and Professions Code; and Sections

30165.1¢e}and 30+65HH(4), Revenue and Taxation Code.

§ 999.25. Declaration of Importer Accepting Strict, Joint and Several Liability.

(a) As a condition for listing on the California tebaeee-direetory Tobacco Directory, every ren-
partieipating-manufaeturer Non-Participating Manufacturer located outside the United States
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must submit a notarized declaration from each of its importers into the United States of any of its
brands Brand Families that the importer accepts joint and several liability with the ren-
participatine mantfaetarer Non-Participating Manufacturer for all escrow deposits due and for
all penalties assessed in accordance with Article 3 (commencing with section 104555) of Chapter
1 of Part 3 of Division 103 of the Health and Safety Code, and for payment of all fees, costs,
attorney's fees, penalties, and refunds imposed or required under section 30165.1 of the Revenue
and Taxation Code, including, but not limited to, all refunds resulting from the removal of the
manufacturer or any of its brand-families Brand Families from the direetery Directory. In the
declaration, the importer shall appoint a zesidestregistered agent for service of process in
California. Finally, the manufacturer Non-Participating Manufacturer must affirm that it has
caused every importer that will sell its cigarettes and tobacco products in this state to obtain and
maintain a license as an importer pursuant to Division 8.6 (commencing with section 22970) of
the Business and Professions Code.

(b) Every ﬂen—pamerpatmg—maﬂuﬁaeturer Non- Partlcmatm g Manufactur er must submlt a

notarized U

TOB12 completed and srgned by each of 1ts U.S. 1mporters that wrll sell the manufacturer S

cigarettesand-tobaceo-produets Cigarettes in California.
(c) Every ﬂeﬂ—pamerpatmg—maﬂufaeturer Non Partlclpatmg Manufacturer must submlt a

notarized »

that will sell its etgarettes Cigar ette in California.

(d) Every nen-participating-manutacturer Non-Participating Manufacturer must submit copies of
all current licenses issued by the Beard-of Equalization CDTFA pursuant to Division 8.6

(commencing with section 22970) of the Business and Professions Code to each of its U.S.
importers that sell or will sell its eigarettesand-tobaceoproduets Cigarcttes in California.

Note: Authority cited: Sections 30165.1¢h)-and 36+651e), Revenue and Taxation Code.
Reference: Sections 30165. 16} Eand 30465 HH4), Revenue and Taxation Code.

§ 999.26. Surety Bonds.

(a) Newly qualified NPMs and NPMs that are elevated-risk, as set forth below, must post surety
bonds pursuant to Revenue and Taxation Code section 30165.1(c)(4). Surety bonds executed by
manufacturers and importers pursuant to Business and Professions Code section 22979 or
Revenue and Taxation Code section 30165.1 must be issued by a surety corporation that is
authorized to conduct business in this state. Business and Professions Code section 22979
requires manufacturers and importers that chose not to waive sovereign immunity defenses to

post a surety bond in heu of a waiver. Newkyquahﬁedaﬁd—elevated—ﬂsk—noﬂ—pam%atmg
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(b) A nen-participating-manufaetarer Non-Participating Manufacturer may be deemed to pose an

elevated risk of non-compliance if:

(1) The nen-participatingmanufactarer Non-Participating Manufacturer or any affiliate has

failed to deposit the full amount due on a tobacco escrow obligation with respect to any state at
any time within the past three (3) calendar years unless either of the following occur:

(A) The manufacturer did not underdeposit knowingly or recklessly and the manufacturer
promptly cured the underdeposit within 180 days of notice of it; or

(B) The underdeposit or lack of deposit is the subject of a good faith dispute as documented to
the satisfaction of the Attorney General and the underdeposit is cured within 180 days of entry of
a final order establishing the amount of the required escrow deposit.

(2) Any state has removed the nen-participating manufactarer Non-Participating Manufacturer or
its brands or brandfamilies Brand Families or brands or brand-families Brand Families of an

affiliate from the state's tobacco directory for noncompliance with a state tobacco escrow deposit
or tobacco tax law within the past three (3) calendar years;

(3) Any state has litigation pending against, or an unsatisfied final judgment against, the ren-
participating-manufacturer Non-Participating Manufacturer or any affiliate for escrow due or for
penalties, fees, costs, refunds, or attorney's fees related to noncompliance with state tobacco
escrow laws;

(4) The nen-participating-manufactarer Non-Participating Manufacturer sells its cigarettes or

tobacco products directly to consumers via remote or other non-face-to-face means;

(5) A state or federal court has determined that the ren-participating-manufactarer Non-

Participating Manufacturer has violated any tobacco tax or tobacco control law or engaged in
unfair business practice or unfair competition;

(6) Any state has suspended or revoked the nen-participating-manufaeturer's Non-Participating

Manufacturer’s license to engage in any aspect of tobacco business;

(7) Any state or federal court has determined that the nen-participating manufactarer Non-

Participating Manufacturer has failed to comply with state or federal law imposing marking,
labeling, and stamping requirements or requiring information to be affixed to, or contained in,
the labels, markings, or packaging; or

(8) The nen-participatingmanufactarer Non-Participating Manufacturer fails to submit or

complete any required forms, documents, certification, or notices, in a timely manner or; to the

satisfaction of the Attorney General or the-State Beard-ef Equatizatien CDTFA.

(c) Manufacturers and 1mporters shall post the requlred surety bond by using the CAEHEORNIA
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10201 ) hereby-ineorporated-byreference JUS-TOB14. Surety bond forms must also be signed

by an attorney-in-fact or by a representative of the bonding company.

(d) Surety bonds must indicate the name of the manufacturer or importer as shown on the license
issued by the Beard-of Equalization CDTEFA. For a limited partnership, the names of the general
partners and the name of the limited partnership must also be shown. For partnerships, the names
of the partners must be shown.

(e) Surety bonds shall be posted by a corporate surety in an amount equal to the greater of fifty
thousand dollars ($50,000) or the amount of escrow the manufacturer in either its current or
predecessor form was required to deposit as a result of the largest of its most recent five (5)
calendar years’ sales in California. The bond shall be written in favor of the State of California.
The bond may be drawn upon by the Attorney General to cover unsatisfied escrow obligations,
tax obligations, claims for penalties, claims for monetary damages, and any other liabilities that
are subject to the licensee's claim of sovereign immunity against enforcement of the laws
specified above.

Note: Authority cited: Sections 30165.1¢h)-and30+65+He), Revenue and Taxation Code; Section
11110, Government Code. Reference: Section 22979¢a}4), Business and Professions Code; and

Sections 30165. e} Byand 30465 He}4HE) A, Revenue and Taxation Code.

§ 999.29. Cigarette Brand Styles Authentication Information for New Brand Styles and As
Directed by the Attorney General.

3&day&of—th%request—As a condrtron for lrstmg on the Callforma Tobacco Drrectorv, a Tobacco
Product Manufacturer shall complete and submit a F&FS=FOBIS5JUS-TOB8. Tobacco Product
Manufacturers shall also complete and submit a supplemental F&FS-FOBISJUS-TOBS8 when any
of the information in a previously submitted F&S=FOBISJUS-TOBS is no longer accurate or
complete. The supplemental FES-FOBLSJUS-TOBS8 must be submitted no later than thirty (30)
days after the information became inaccurate or incomplete. The failure to complete and submit
the form as directed by the Attorney General shall constitute a refusal to produce a document or
other evidence, without good cause, under Revenue and Taxation Code section 30165.1(q)(2).

(b) A manufa :
$@B4§—Qﬂ-g—9%/—204—19 Tobacco Product Manufacturer submrttmg a %%%%éJUS TOBS
pursuant to this rule shall also file a supplemental certification pursuant to section 999.17.
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Note: Authority cited: Sections 30165.1¢h)-and 36+65-1e), Revenue and Taxation Code.
Reference: Sections 30165.1¢e4Hand 30465 HaH2), Revenue and Taxation Code.
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