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Dear Hessrs. Freund and Metzgera :

cur office haa Zbean mnvest::gating the. Fmpmsitmn 55 nctmes' o

servad by your client, the Corporation for Clesn Alr, on many
businesges that manufacture, own, or operate diesel vehicles or

PO, mm*ﬁS-

vesgels iu California or for use in California, or that operate . TM

‘terminals where such vehicles or vessels are ussd. As you knmw
‘the Attorney Gemeral hag primary State responsibility for Sl
‘enforgement of Propasition 65. Bac:auﬁe of the importance of

“these cafes and of the public h&alth igpues they raise, we wish

. to advise you of our office’s views. on the potential liability

o under E’rmymsixsion 65 of the various cate.gn:s.as of busm&saes

-mmed in your notices and panﬂing suite,

: 1t should be. amphaﬁiwd thm: our invesnigation is st;i:‘;.:!.
proceeding, and that we may take further positions, or refine -
those already taken, based on further information that we ::eaeive;_ :
or develop: In particular, our investigation regarding the =~

- maritime businesses (texminale, shipping lines, cruise lines,
‘boat builders, and so forth) mtiaeﬂ on. b £ of your czmn bBE

“just commenced, and we are expresging very iinxi.t:ad vositions with S '

respect to these businesses. We will furnish a copy of this -
letter to counsel for defendants and ipnterested parties in bhase '

cases, in order to prme a fuller pum.n.c understending of the Gl

msmes mvnlvﬂd.

 Initially, we believe that certain notices you have served
do not met: I:Ee :hmnn ::equimmta of propos:.ticn 65 or the - '
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o impl&mﬁting xegulatmn aﬂnpted hy ‘the aff:z.c:e of Ezw:.mnmnt&l S
' ‘Health Hazard Assessment ("OEHHA") that prescribes the necessaxry =
. eontent of 60-day motices (22 CCR § 12%03), Sowe of the notices .
' gallege that digcharges have adcurred to *water within the Borts L
7 of pos Angeles and Tong Beach and/or onko or into land where it
- passes or probably will pass into sources of drinking watex,®
After careful consideration of these mtwes, we believe that
they are inadequate under the regulation.! The regulation o
 glearly reguires that a notice of an alleged violation of Eealth o
Cooand Safaty Code section 25249.5 wmust provide =3 genexal L
identification of the . . . . source of drinking water into whieh . . - =
. the discharges are alleged to have occurred, to be cc:t:ur:ring or -
_to be likely to occur.® (22 CCR § 12903 (b) {21 (B}  Your g S
notices, however, do pot jdentify the source of drinking water Pt
into whieh the discharge is ulleged to have occurred, or to be '
- occurring or likely to ccour. The waters of the Ports of Los
‘angeles or Long Beach do not appear to be "source(s) of drmking
~ water, ® and your mnotices provide mo information ag to the L
identity of any other waters :Lnta which the allageﬁ dim:harges i
are or. wem m:murrmg. : _

S xn t;b.e W case, your cs.;.mn seeks penalmes mm
inju:tmt;w& relief sgainst various manufacturers of diesel pewe:ced
‘wehicles, on the theory that they are responsible for givimg s
- Propopition €5 warnings to pedestrians and workers exposed to.
~diesel vehicle exhaust in the imm&iata vieixm:.y* of suc:h ﬁi&g&l '
: pm:ered vefmszleﬁ when in use.

: i = Nabhing in t;h:,s 1at1;e:: sh:mld he reaﬁ t:: :.mply thab t.he B
mma.inda:: of the notices conform in all zespects te the regulatmn. :
We do mi: express an- ngimrm on that gaint:. o :
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_ pmdwts {t;he diesel txm:ka} are used at particular times and in
“particular places that are wholly within the control of the
operator and not the wanufacturer. On the other hand, the -
mapufacturers of consumer products, such ag diesel vehiclaa e :
would remain responsible for consumer exposures, such as Rt S
'_expasw:ms wccuxring to drivers aud opemtcrs of dieaaz tmdcs e

- While eﬁcimting r&gulatxms are mot dﬂ.aposlt:we on this S
: -pcint they support this conclusion. The regulations define the
“term "expose® and the term "consumer pmducts exposure, (32 CCR -
-, §8 12201(£), 12601(b)), but those definitions do not focus on the g
- particular issues involved here. The definition of a consumer
‘product exposure as “an exposure which results frow a person’s
. acguisition, purchape, storage, consumption, or other reascnably |
farasaaab&a uge of a consumer goad or any exposure that resulgs |
from receiving a consumer service,® support the conmclusion that -
- the maker of the consumer pre&uat: would be résponsible for '
Ugonsumer product expasures, ¥ whi.c:h da m:t: :wmlly ax:t;esnd to :
-mmmnt;al mgusuraa. o e :

_ These views axe suppcﬁri.&& hy a lai:te:z: w::::.t:{:em in 1991. hy the
Interim Divector of OEHEA to an attormey for a number of motor
veliicle manufacturers, In t:!mt lettex, ‘I.’nte.‘rim ﬂz.r&ctar Dr
Sttwan Emuk ﬁtat&d : _ v

: "Eﬁxpaw:'es to: diﬁsel nmgine em’must would genaraiiy be B Ry
- cauged by the business operating or using diesei . Lo
. engines, mt:h@r than by the manufacturer of the engine.
- It ‘is likely that warnings regerding diesel engine e e
exhaust would be necessary in areas where exhaust. 0 poan
levels build. up from nou-moving sources (these would o D

~include mobile sources such as vehicles operating -in a.
specific site). Mobilé souzces :gmbabiy would not
warrant warnings because result in exposures that
- would almost always be traneitory and indistinguishable - -
from those resulting from exhaust levels in ambient ST
Sl o(letter o Eatt;y Janﬁ Kixwan Qctaher 24:, 198%; S
-eumhaaw ad&ad R _ S

- This Letb&r suggast:s that: the creatmn of an mﬁma ‘exceeding
the warnoing threshold for a diesel truck generally would result
frow a s@aamfﬁ.a combination of the vehicle’s normal emissions,
the bime it is running . idling time), the load it is
carzying, the physical copfiguration and ventilation of the = =
facility or property; the number of vehicles bei operated, and

- other factors. All but the £irst factor are ‘wikthin the control -

‘of the operator of the vehicles, not the manuiacburer*_ Thus, the
mamifacturer would not appear to be respopsible for prmidﬁ.ag the
newwmw guhlsm wamings umie:: Empngitim 65 fm:‘ t.ha e

' ft__é;’zﬁmgéz el
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o enurgmental expasures occu:rmg in I:he cases t:hat: are al: iseue
Chexe.” _ ; _ S

_ This view is also snpgsarteﬁ by the Ai:tamay Gen&ral's g:a.st:
. anforcement practmes. In one tfiotable case, our office brought

-‘and settled a suit against wakers of portable powexr eguipment _

such as chain saws, leaf blowers, and lawn mowers. {(People v.

_ .al., San Francisco Sapemc)r Ct. No. 9695489,
f:nled May 12, 1595, ). nithtmgh we took the position that the - S
product mnﬁfaemrexs were respongible for exposures cccurring to
the ugers of the products, we did not suggest thav the - o
manufacturers were respongible for environmentsl ‘exposures. caveed
to others by the use of the progducts, such as poss le exposures
to geighbux:s or m:ham in the vicinis;y af wham the prcduct wag
uﬁf& - : :

In adﬁ:ntian, o affwa hraugh‘:: sexraral enﬁoraemnt act.mns
‘in 1990 against businesses that operated facilities that used

. ethylene oxide to sterilize medical equipment or spices, haaed on:._ e
auvmxmnta}. exposures caused by the operation of the T

- facilities. ¥ BAlso, our office has brought several actmna
dgainst wanufacturing cglam:g that caused exposures to varicus .
chemicals, including oroform, methylene chloride, and maa, e
‘In pone of these cases did our affic:a name as a defendant the .

- manufacturer of the.chemical, or of the wachines ot units used by -
‘those companies; rather, we taak the view that the duty to wazn
‘belongs to. the pergon on &ntmmy ‘that coptrols the cixcumstances S

- in which the exposures ocour, in terms of time, place, and mannar; i
of use: In dnother case, hovever, we brought au action against -

the wakexr of a small sterilization unit where its use resulted in
exposires to ethylene oxide to the users and operators of the -
equipmeﬂt :i.udmating that mnufaa!:urem may be l:_able to provide __

2. This letter exprassas a6 epinian as to whab dnf:.y a -
manufacturer may have to potify ptm:hasers of its vehicles of, mei::
-pmtential ﬁutms or !:.he uhaxax:tam.stﬁ.ca of tha vaizmlas‘ amisswns

LB -gggle v. Grif]
Na. Eﬂaﬂﬁa@), Peonie v

e (I' A. Cﬂunty S'amariar f:c:urt .
- Court No. BC 006061):. gegplgv. Bentley Laboratord

on (L.A. Superior

jentliev La -aa (nrange caunty
Superior Court No. 630727); DPeople v. Botanigals International
(LA CounGy Superior Court No. Bﬁéaaﬂﬁﬁ}; all filﬂd :l'uly“ :LE 19?0. -
.ﬂumaxaus s.im:l.lar cases have been ﬁil&d. L _ v _
R Sae., e, g., E‘emlg . i : Armorlit (San ﬁlagcx supé:xiar _' .'3
t:nm No. @1935, ﬁ:;.leci ﬁugust &, I.BSJ.; {mt:}zy:!,ene chloride), People o
Bl : {Contra Costa County Superior Court No. o 3
_r 12. 1990} (chlmmﬁamh ‘People United for o
r on_Foundry {&lameds 3
Caanty Superie:r ccmrt He:, ?0&5&3 3, ﬁ:.l&d Navamhm :L‘T 1552} (1e.ad3 N
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Raphael Metzger, Esq. 0o e

‘Bepteuber 11, 1997_
o Page 5§ :

-fwa:nings where the use of a cansumer product resulta in cansumar
_exposures,”_ S e _ - R

Fmally, our 9:3511‘.:!.&11 is c:cmsistem: w:i.th a Supexior ﬁaurt =

ruling in an action brought against operators of parking garagggf St

- alleging exposures to automobile exhaust eancentrat:ed within

- parking garages. In that a&sﬁ, Mate (o = R

- Foundation wv. _Ing ek pl, (San E‘mmmm Su;;ermr

Court No, 978235), ﬁendanas demarred on the ground that the:
.automobile manufacturers, rather than the facility operators,

- were responsible for the exposures. The trial court overruled
- gge dgmtmr, and &ﬂﬁeadant’s pet::z.t:ian far m:it; of m&a’ce was -

nl& o R

| m i:he &g}gwg ﬁaea, amﬁ. in tlm various nuticas filad by !ﬂ.fr.

_ Matxg&r, your client alleges Proposition 65 violations by
" ‘businesses that own and operate Fleets of diesel powered vehicles ;

or vessels, that operate terminel facilities where such vehiclee

or vessels operate, or that construct such vessels. The mu:.ces :
allege that these busipesses dre respounsible for giving :
Proposition 65 warnings to peﬁest:ians and workers who are
~exposed to the emissions of the diesel pwa:ca& vehicles or
wvaesgsals that they ownl, operate or construct, or that are aperated
at thejr facilities.? Because of. the diversity of these
. defendants, it is necessary to undertake a more extenpgive and o
g individual factual and technical analyeis than where -mhmle S
; mamt ﬁgaﬁumra are’ ¢m¢m&, wha tend t:a ha more mmn.laxly
Cgituate : :

} We are unaware m’:‘ any evid&naa &emonshm.ting any provabla '
‘violation ¢f Proposition 65 by any of the businesses noticed by
_ your client as to the operation of diesel vehicles in ordinary
. traffie, e.a.. drd around town 6r on freeways or h:Lghways. :
© wirst, it is technically difficult, if not impossible, to.
Cdigei £h in ordinary situarions hetween diesel emissions £rom
A pa:r’t: cular buginespg’ diegel velicles and emissions from other

-~ diesels, and thus to prove that a particular diesel exposure at a S '_

paxtz%.e:ulmr lml iﬁ as:tr::wutahl& hg ﬁmnpany z&*a di&a&l tmﬁkﬁﬁ

£

\ndergen Product . S‘m?ramﬁisma Suparior
y:w,s e

: _ccmrt: Ne::. 921749 fa,&egi ;

- &= We are aware thaf: ac :i.ea.su one: ummsel I:’ar mt:imed

busiriesses has alleged that certain businesses are not mvwad, by

your notices because their Proposition 68 liability has already hee:n
L gettled }:y a congeut agreement with the Pacific Mtiﬂ& Center. We -
Care revu.emﬁg that xssue &ud exprags 0o apimucm on it st thﬁ.ﬁ t::xma
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rather than t:“:cmpany B’s diesels. Second; it is baahnie&lly
difficult, if not impossible, to én.ﬁtingumh in ordinax ' .
situations between diesel exiiaust emisgions from a particular. .. .
business® diesels operating in traffic from background - g S
conpventrations of diesel exhaust that are in the. ambimm air :Emm

.. other sources. Tn addition, while we have had extengive air '
modeling pexformed by weputable experts, modeling of the o L
operation of single or smail numbers of vehicles does not. -~ . 7
indicate that a significant risk exists within the range of S e
ordinary scenariocs and risk factors we havé examined. . Eacauae af
‘these cirgumstances, and based on evidence available to us, we .
have concluded that it ie, in all pra&zabilmy. jmpogsible to it
demonstrate exposures in excess of Proposition 65 levels that are .
attributable to the noticed partiaa for ordinary on-road uses. ;.' e
Accordingly, there is, in our view, no justification baseden - -~
available evidence for asserting that thesge parties are in e
v;tleatwn of proposxtmﬁ 65 for such uses. - _ -

The s:,f:.uau:mu way be ent:i.ra difﬁ&xeat whszre a pmicnlar
business owns or controls a facility--such as a termimal, car
bari, home garage or like facility--whére a fleet of diesel
“trucks i garaged or serviced or from which the fleet is -
‘dispatched, or any other *Eamlmy where the vehiclas’ aparatians
are concentrated,  If the emlesions attributable to such &
facility exceed le.valﬁ req:n.mng a warning, the owner or c;paramr e
of the facility--which in some caseés may be the owner or o &ramr-_- s
of the fleet itself--would be required to provide the wm?_ng e
In some circumstances, the operator and owner might be equal:ly R e
responsible for providing the warm:aq. al::hough nnly ‘one &n&mty i
needs to aetually provide it. _ e

-
*

For axamp&e: eonsider a hus:mess t:i:&at uwns a ﬁle&t of d:.esel -
trucks that axe used to deliver a product or to transport .
parsconnel who perform & service, and that garages and ﬁervm::es o
these trucks at a central facility, from which the trucks are
digpatiched upon: particular routes or to other locations. This
business must give a warndng if the diesel emissions frem the = -
business’ trucks exceed Fropasitmn 65 levelg when operating at, -~ -
leaving €rom or retnrning to, or being serviced at, the business’
central facility, This warning must be glven to any individual
koown to be exposed to such levels, dncluding individuals in the
surmunding neighborhood or at surrounding businesses. Sucha -
YATHGING OF semming ‘facility should be treated in much the Eamaﬂ
way as a stationary facili ity emitting a Proposition 65 limted i
chemigal, because the emiggions occnrring within and around tlfmt: o
facility are analogous to the emlsegions from the various stacks =
-and other components of a stationary source. Sinee the garagmg :
 facilicy and ity operations cause the diemel e:c:?c}sve:z;:r:air the
- business that oparates the Emility should provide the waxmg
mandated wndar v:mgasitmn 65.

vhLL8LE90Z
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Factually, we are cum:mtly attamgcing to dstemine whe.thsr

any businesses that have been served with ncticas have acﬁtually b

caused or are causing sufficient diesel emissions at their

facilities to require Proposition 65 wainings to be given.

“Becmise of the fact-specific nature of this inguiry, and because
~of the huge number of businesses named in the notices, we expect

that this inguiry will teke some time. At thig time, we express

- 1o opinion as to whether any noticed buginess is reﬁyanaihle fr:zr .
a E.mrel of ‘emissions: t:hah mmld r&cgﬂu:e a wammng _ o

] Cnnciggion : - _ _
e mmnd Ry expxess our: view of the xtamte tn t:he: gourts

as aggrmgriat:e.' We will share with you any further positions by

“this office. Please contact Assistant Attorney General *fhecdam

Berger at (213} 39?-2663 far any furt:he:c :.nfarmat:icm.
R 'Sa.ncerely._

1 mxmx =, L{TI@QREI‘QT
m:tam&y Gen&ral o

| RODERICK E. WALSTON
_C?m.ef Ass:.stant Attc::ney Ganeral

ol Michela Cara.sh Esq‘
- Richard Jaccbs, Eeq.
Betty Jane Kirwan, Esq
 Gary Rah&xtﬁ,.Esqﬁ
‘Michael Steel, Esq.
Kure Waiamliier, Esq.

http://legacy library.ucsf.edu/tidiyrf53a00/pdf

S64£8/8907



http://legacy.library.ucsf.edu/tid/yrf53a00/pdf
http:approp:ria.te
http:actual.1y

