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STATE OF CALIFORNIA
OFFICE OF THE ATTORNEY (GENERAL

KamaLa D. HARRIS
ATTORNEY GENERAL

June 3, 2013

The Honorable Edmund G. Brown Jr.
Governor of the State of California
State Capitol, First Floor
Sacramento, CA 95814

RE:  Hollingsworth v. Perry
Supreme Court of the United States, Case No. 12-144

Dear Governor Brown:

Your office has asked us to analyze the scope of the district court’s injunction in Perry v.
Schwarzenegger, should it go into effect. The scope of the injunction will be significant if the
United States Supreme Court dismisses the case and vacates the Ninth Circuit’s opinion for lack
of jurisdiction, leaving the district court’s judgment intact. Specifically, we have analyzed
whether the county clerks and registrar/recorders who have responsibility for carrying out state
marriage laws are bound by the terms of the injunction, and whether the Department of Public
Health (DPH) should so advise them. Under the circumstances of this case, we conclude that the
injunction would apply statewide to all 58 counties, and effectively reinstate the ruling of the
California Supreme Court in /n re Marriage Cases (2008) 43 Cal.4th 757, 857. We further
conclude that DPH can and should instruct county officials that when the district court’s
injunction goes into effect, they must resume issuing marriage licenses to and recording the
marriages of same-sex couples.

BACKGROUND

On November 4, 2008, California voters approved Proposition 8, which amended the
California Constitution to provide: “Only marriage between a man and a woman is valid or
recognized in California.” (Cal. Const., art. I, § 7.5.) After the election, opponents of
Proposition 8 challenged the measure in the California Supreme Court, arguing that it was an
impermissible revision of the California Constitution rather than an amendment. (Compare Cal.
Const., art. II, § 8, subd. (b); id., art. XVIII, § 3 with id., art. XVIII, § 1.) The California
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Supreme Court rejected that challenge, and concluded Proposition 8 was a valid amendment to
the California Constitution. (Strauss v. Horton (2009) 46 Cal.4th 364, 388.)

Before the California Supreme Court issued its decision, two same-sex couples filed a
facial challenge against the amendment in federal district court, alleging that Proposition 8
violates the Fourteenth Amendment to the U.S. Constitution and seeking declaratory and
injunctive relief. (Perry v. Schwarzenegger (N.D. Cal. 2010) 704 F.Supp.2d 921 [Perry I].) The
suit was brought against Governor Arnold Schwarzenegger, Attorney General Edmund G.
Brown Jr., the Director of the California Department of Public Health and State Registrar of
Vital Statistics, the Deputy Director of Health Information & Strategic Planning for the
California Department of Public Health, the Clerk-Recorder of the County of Alameda, and the
Registrar-Recorder/County Clerk for the County of Los Angeles. The official proponents of
Proposition 8 intervened on behalf of the defendants, and the City and County of San Francisco
intervened on behalf of the plaintiffs.

In answer to the Complaint, Attorney General Brown admitted that Proposition 8 violated
the Fourteenth Amendment to the U.S. Constitution. (Perry I, supra, 704 F.Supp.2d at p. 928.)
Governor Schwarzenegger, DPH, and the county officials refused to take a position on the
merits, but stated that they would continue to enforce Proposition 8 until they were enjoined
from doing so or there was a final judicial determination that Proposition 8 was unconstitutional.
(Perry I, supra, Case No. 3:09-¢v-02292-JW, Docket No. 41, 42, 46.) Indeed, Proposition 8
continues to be enforced throughout California. The Proponents mounted a thorough defense of
the amendment, which included significant discovery and a two-week bench trial.

After trial, the district court issued extensive findings of fact and conclusions of law. It
held that Proposition 8 violated the equal protection and due process clauses of the Fourteenth
Amendment to the U.S. Constitution. (Perry I, supra, 704 F.Supp.2d 921, 1003.) Subsequently,
it issued the judgment and injunction at issue, which provides in relevant part:

Defendants in their official capacities, and all persons under the
control or supervision of defendants, are permanently enjoined
from applying or enforcing Article I, § 7.5 of the California
Constitution.

(Perry v. Schwarzenegger (9th Cir. 2011) 628 F.3d 1991, 1194 [Perry 1I].) The Ninth Circuit
stayed the injunction pending a final decision in the case. (/bid.)

On the same day the district court filed its findings and conclusions, and before the
judgment and injunction issued, the Proponents filed a notice of appeal. (Perry II, 628 F.3d at
p. 1195.) None of the named defendants appealed, however, raising the question of whether the
Ninth Circuit had jurisdiction to hear the appeal under Article 111 of the U.S. Constitution.
Article III limits the power of federal courts to deciding cases and controversies, and requires
that a party who invokes federal court jurisdiction have standing. Article III standing “must be
met by persons seeking appellate review, just as it must be met by persons appearing in courts of
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first instance.” (Arizonans for Official English v. Arizona (1997) 520 U.S. 43, 64.) The Ninth
Circuit concluded that “Proponents’ claim to standing depends on Proponents” particularized
interests created by state law or their authority under state law to defend the constitutionality of
the initiative.” (Perry II, supra, 628 F.3d at p. 1195.) Accordingly, it certified the state law
question to the California Supreme Court. (/d. at p. 1193.)

The California Supreme Court agreed to answer the certified question and concluded that
“in a postelection challenge to a voter-approved initiative measure, the official proponents of the
initiative are authorized under California law to appear and assert the state’s interest in the
initiative’s validity and to appeal a judgment invalidating the measure when the public officials
who ordinarily defend the measure or appeal such a judgment decline to do so.” (Perry v. Brown
(2011) 52 Cal.4th 1116, 1127 [Perry I1I].) Relying on this decision, the Ninth Circuit concluded
that the Proponents had Article I1I standing, and proceeded to reach the merits of the case.
(Perry v. Brown (9th Cir. 2012) 671 F.3d 1052, 1074 [Perry IV].) On the merits, the Ninth
Circuit affirmed the district court, although on narrower grounds.

On December 7, 2012, the United States Supreme Court granted Proponents’ petition for
certiorari. (Hollingsworth v. Perry (2012) 133 S.Ct. 786.) In addition to the question presented
by the petition, the Court ordered the parties to address “[w]hether [Proponents| have standing
under Article III, § 2 of the Constitution in this case.” (/bid.) If the Court concludes that
Proponents lack standing, then it will likely vacate the Ninth Circuit’s decision, but leave the
district court’s judgment and injunction intact. (See FW/PBS, Inc. v. City of Dallas (1990) 493
U.S. 215, 235-236.) It is this particular outcome that our analysis addresses.

DISCUSSION

Throughout the litigation, all parties have expressed their understanding that if the stay
were lifted, the injunction would apply statewide.! This is unsurprising because this case
presents a facial constitutional challenge to state law. Success in a facial constitutional challenge
necessarily means that the court has determined there is no possible constitutional application of
the law. For the reasons set forth below, we conclude that so long as county officials receive
notice, the federal injunction will apply statewide to all county clerks and registrar/recorders. In
addition, we conclude that DPH can and should direct county officials to begin issuing marriage
licenses to same-sex couples as soon as the district court’s injunction goes into effect.

' Hollingsworth v. Perry, United States Supreme Court Case No. 12-144, Brief of
Petitioners at pp. 17-18 [Proponents referencing the “statewide injunction,” and failing to
challenge plaintiff-intervenor San Francisco’s assertion that “the district court’s injunction
requires the state defendants responsible for uniform execution of the marriage laws to notify
county officials of the injunction and instruct them not to enforce Proposition 87], Brief of
Respondent City and County of San Francisco at p. 19, fn. 4, and Brief of Respondents at p. 19
[“The district court therefore was within its power to enjoin enforcement of the amendment
statewide™].)
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The district court enjoined defendants and all persons under their control or supervision
“from applying or enforcing Article I, § 7.5 of the California Constitution.” The injunction
effectively restores California law as it was following In re Marriage Cases, supra, 43 Cal.4th at
p. 857. There, the California Supreme Court struck section 308.5 from the Family Code and the
words “between a man and a woman” from Family Code section 300, and held that “the
remaining statutory language must be understood as making the designation of marriage
available both to opposite-sex and same-sex couples.” (/bid.)

Because they are defendants, the Alameda Clerk-Recorder and Los Angeles Registrar-
Recorder/County Clerk are expressly enjoined from enforcing or applying Proposition 8. Should
the district court’s injunction go into effect, any qualified same-sex couple who applies will be
entitled to obtain a marriage license in those counties. If the Alameda Clerk-Recorder or the Los
Angeles Registrar-Recorder/County Clerk were then to refuse to issue a license to a couple
because they are of the same sex, he would be “applying or enforcing” Proposition 8 in violation
of both the injunction and his ministerial duty to enforce state marriage statutes consistent with
In re Marriage Cases.

The question is whether the injunction applies to officials from the other 56 counties who
are not named defendants. We conclude that in the circumstances particular to enforcement of
the state’s marriage laws, and under Federal Rule of Civil Procedure 65, the injunction does bind
all county officials, as well as the named defendants. Specifically, because the injunction
operates directly against the Director and Deputy Director of DPH who are named defendants,
and because these two officials supervise and control county officials with respect to their
enforcement of the marriage laws, the injunction binds the clerks and registrar/recorders in all 58
counties.

County clerks and recorders are state officials subject to the supervision and control of
DPH for the limited purpose of enforcing the state’s marriage license and certification laws
(“marriage laws™). (Lockyer v. City & County of San Francisco (2004) 33 Cal.4th 1055, 1080.)
In Lockyer, the California Supreme Court considered the validity of marriage licenses issued to
same-sex couples in contravention of Prop. 22, the statutory precursor to Prop. 8 that similarly
restricted civil marriage to opposite-sex couples. (/d. at p. 1067.) In its opinion, the Court
conducted an exhaustive review of California’s marriage laws and the role of state and local
officials. To marry, a couple must obtain a marriage license from a county clerk, who must

2 “[T]he duties of the county clerk and the county recorder . . . properly are characterized

as ministerial rather than discretionary. When the substantive and procedural requirements
established by the state marriage statutes are satisfied, the county clerk and the county recorder
each has the respective mandatory duty to issue a marriage license and record a certificate of
registry of marriage; in that circumstance, the officials have no discretion to withhold a marriage
license or refuse to record a marriage certificate. By the same token, when the statutory
requirements have not been met, the county clerk and the county recorder are not granted any
discretion under the statutes to issue a marriage license or register a certificate of registry of
marriage.” (Lockyer v. City & County of San Francisco (2004) 33 Cal.4th 1055, 1081-1082.)
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ensure that the statutory requirements for marriage are met. (Fam. Code, §§ 350, 354.) The
form used by the county clerks is prescribed by DPH. (/d., § 355.) In addition, the individual
who solemnizes the marriage must sign and endorse a form that is also prepared by DPH. (/d.,
§ 422.) Through the State Registrar of Vital Statistics (who is also the Director of DPH), DPH
registers cach marriage that occurs in the state. (See Health & Saf. Code, § 102175 [designating
the director the Department of Public Health as the State Registrar]; id., § 102100 [requiring
marriages to be registered using a form prescribed by the State Registrar].)

In Lockyer, the California Supreme Court recognized that DPH supervises and controls
both county clerks and county registrar/recorders in the execution of the marriage laws. It
emphasized that in addition to giving DPH the authority to “proscribe and furnish all record
forms™ and prohibiting any other forms from being used (Health & Saf. Code, § 102200), the
Health and Safety Code gives DPH ““supervisory power over local registrars,’ so that there
shall be uniform compliance’™ with state law requirements. (Lockyer, supra, 33 Cal.4th at
p. 1078, quoting Health & Saf. Code, § 102180, emphasis in Lockyer.) The California Supreme
Court also indicated that DPH has implied authority to similarly supervise and control the actions
of county clerks when they are performing marriage-related functions. It wrote that although a
mayor “may have authority . . . to supervise and control the actions of a county clerk or county
recorder with regard to other subjects” a mayor lacks that authority when those officials are
performing marriage-related functions, which are subject to the control of state officials. (/d. at
p. 1080, emphasis added [citing Sacramento v. Simmons (1924) 66 Cal.App. 18, 24-25 for the
proposition that “when state statute designated local health officers as local registrars of vital
statistics, ‘to the extent [such officers] are discharging such duties they are acting as state
officers’”].) The existence of this implied authority was substantiated by the relief ordered.
After concluding that San Francisco officials could not disregard Prop. 22, the Court issued a
writ of mandate directing “the county clerk and the county recorder of the City and County of
San Francisco to take [ ] corrective actions under the supervision of the California Director of
Health Services [now the Director of the Department of Public Health] who by statute, has
general supervisory authority over the marriage license and marriage certification process.”
(/d. at p. 1118, emphasis added.)

The understanding that DPH supervises and controls both county clerks and
registrar/recorders in their execution of state marriage laws is also reflected in the California
Supreme Court’s subsequent decision in /n re Marriage Cases. After the Court determined that
Prop. 22 was invalid under the California Constitution, it instructed the superior court to issue a
writ of mandate directing state officials to ensure that county officials enforced the marriage laws
consistent with the Court’s opinion:

[A]ppropriate state officials [must] take all actions necessary to
effectuate our ruling in this case so as to ensure that county clerks
and other local officials throughout the state, in performing their

3 The county recorder is the local registrar of marriages. (Health & Saf. Code, § 102285.)
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duty to enforce the marriage statutes in their jurisdictions, apply
those provisions in a manner consistent with the decision of this
court.

(Inre Marriage Cases, supra, 43 Cal.4th at p. 857.) Although the Court did not identify “the
appropriate state officials,” it is reasonable to conclude that the Court was referring to the
director of DPH, who was a respondent. This language indicates that the California Supreme
Court did not doubt that it was appropriate, in order to effectuate relief, to order the state officials
responsible for ensuring the uniform application of California’s marriage laws to ensure that
local officials applied the marriage laws in a manner consistent with its decision.

The district court did essentially the same thing in fashioning the injunction in this case,
and its language making the injunction directly applicable to anyone under the “supervision and
control” of the defendants echoes that of Lockyer v. City & County of San Francisco. The
district court, relying on Lockyer, understood that in fulfilling their duty to discharge the
marriage laws, county clerks and county registrar/recorders are subject to the supervision and
control of DPH. For example, in denying the motion of Imperial County to intervene, the district
court concluded that DPH, not the Imperial County Board of Supervisors, was responsible for
supervising county clerks and recorders for purposes of their role in enforcing the marriage laws.
(Perry v. Schwarzenegger (N.D. Cal. No. 3:09-cv-02292, Aug. 4, 2010) 2010 U.S. Dist. Lexis
78815 at pp. *14-*15.) The district court concluded that “[t]he state, not the county, thus bears
the “ultimate responsibility’ to ensure county clerks perform their marriage duties according to
California law.” (Id. at p. *17, citing Lockyer, supra, 33 Cal.4th at p. 1080.)

The “supervision and control” that DPH exercises with respect to its enforcement of state
marriage laws brings county clerks and registrar/recorders within the scope of the district court’s
injunction. Federal Rule of Civil Procedure 65(d)(2) provides that, in addition to the parties, an
injunction also binds “the parties’ officers, agents, servants, employees, and attorneys” and
“other persons who are in active concert or participation with anyone” who are parties or their
officers, agents, servants, employees, and attorneys. (Fed. R. Civ. P. 65(d)(2).) Although federal
courts may not grant an injunction so broad as to make punishable the conduct of persons who
act independently and whose rights have not been adjudged according to law, Rule 65 “is derived
from the common law doctrine that a decree of injunction not only binds the parties defendant
but also those identified with them in interest, in ‘privity’ with them, represented by them or
subject to their control.” (Regal Knitwear Co. v. N.L.R.B. (1945) 324 U.S. 9, 1314, emphasis
added; Nat 'l Spiritual Assembly of Baha'is of U.S. Under Hereditary Guardianship, Inc. v. Nat'l
Spiritual Assembly of Baha'is of U.S., Inc. (7th Cir. 2010) 628 F.3d 837, 848.) As set forth
above, when performing their ministerial duty to execute the marriage laws, all 58 county clerks
and registrar/recorders are subject to the supervision and control of DPH. Consequently, under
Rule 65 the injunction binds them, just as it binds DPH.

To be enforceable against any particular county official not a party to the case, the
official must have actual notice of the injunction. (Fed. R. Civ. P. 65 [advisory committee note
to the 2007 amendment].) Because the injunction binds county clerks and registrar/recorders
who have actual notice of the injunction, we conclude that DPH should notify all county officials
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of the injunction and instruct them to comply with it. Although the district court did not order
DPH to provide notice of the injunction, the state’s strong interest in uniform application of
marriage laws supports doing so here. (See, e.g., Lockyer, supra, 33 Cal.4th at pp. 1078-1079
[noting the “repeated emphasis on the importance of having uniform rules and procedures apply
throughout the state to the subject of marriage™].) Additionally, providing notice and instruction
would be consistent with both DPH’s direct compliance obligations under the injunction and its
general supervisory role over county officials who enforce state marriage laws.

There is a substantial risk that county officials who were not named defendants will be
unaware or uncertain of their obligations under the district court injunction. In the absence of
notice and direction from DPH, this uncertainty will inevitably result in a patchwork of decisions
that will confuse the public and threaten the uniformity and coherence of state marriage law. As
a practical matter, it is difficult to conceive how two parallel marriage systems could operate
simultaneously in California. A federal court has ruled, after a full trial of the evidence, that
Proposition 8 is facially unconstitutional. The state’s interest in uniformity and rational
application of the law will be undermined if same-sex couples are artificially restricted to
marrying solely in Los Angeles and Alameda counties—particularly if some county officials are
inclined to conclude that same-sex marriages performed in those counties cannot be recognized
in the rest of the state. To avoid these risks, DPH should act to notify and inform all counties of
their obligation to comply with the injunction.

CONCLUSION

If the United States Supreme Court vacates the decision of the Ninth Circuit for lack of
jurisdiction, the district court’s judgment and injunction will require all county clerks and
recorders throughout the state to cease enforcing or applying Proposition 8. Although the
injunction does not expressly require state officials to direct counties to issue marriage licenses
to qualified same-sex couples, providing such direction is within DPH’s authority, and will be
necessary to avoid confusion and ensure uniform application of the state’s marriage laws.

Sincerclz _ éz\)

KAMALA D. HARRIS
Attorney General



