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MASTER SETTLEMENT AGREEMENT 

This Master Settlement Agreement is made by the undersigned Settling State 

officials (on behalf oftheir respective Settling States) and the undersigned Panicipating 

Manufacturers to settle and resolve with finality all Released Claims against the 

Participating Manufacturers and related entities as set forth herein. This Agreement 

constitutes the documentation effecting this settlement with respect to each Settling State, 

and is intended to and shall be binding upon each Settling State and each Panicipating 

Manufacturer in accordance with the terms hereof. 

I. RECITALS 

WHEREAS, more than 40 States have commenced litigation asserting various 

claims for monetary, equitable and injunctive relief against cenain tobacco product 

manufacturers and others as defendants, and the States that have not filed suit can 

potentially assert similar claims; 

WHEREAS, the Settling States that have commenced litigation have sought to 

obtain equitable relief and damages under state laws, including consumer protection 

and/or antitrust laws, In order to further the Settling States' policies regarding public 

health, including policies adopted to achieve a significant reduction in smoking by Youth; 

WHEREAS, defendants have denied each and every one of the Settling States' 

allegations of unlawful conduct or wrongdoing and have asserted • number of defenses to 

the Settling States' claims, which defenses have been contested by the Settling States; 



WHEREAS, the Settling States and the Panicipating Manufacturers are 

committed to reducing underage tobac:co use by discouraging such use and by preventing 

Youth access to Tobacco Products; 

WHEREAS, the Panicipating Manuftcturers recognize the concern of the tobacco 

grower community that it may be adversely affected by the potential reduction in tobacco 

consumption resulting from this settlement, reaffinn their commitment to work 

cooperatively to address concerns about the potential adverse economic impact on such 

community, and will, within 30 days after the MSA Execution Date, meet with the 

political leadership of States with grower communities to address these economic 

concerns; 

WHEREAS, the undersigned Settling State officials believe that enlly into this 

Agreement and unifonn consent decrees with the tobacco industry is necessary in order to 

further the Settling States' policies designed to reduce Youth smoking, to promote the 

public health and to secure monetary payments to the Settling States; and 

WHEREAS, the Settling States and the Panicipating Manufacturers wish to avoid 

the further expense, delay, inconvenience, burden and uncertainty of continued litigation 

(including appeals from any verdicts), and, therefore, have agreed to settle their 

respective lawsuits and potential claims pursuant to tenns which will achieve for the 

Settling States and their citizens significant funding for the advancement ofpublic health, 

the implementation of important tobacco-related public health measures, including the 

enforcement of the mandates and restrictions related to such measures, as well as funding 

for a national Foundation dedicated to significantly reducing the use of Tobacco Products 

by Youth; 



NOW, TIIEREFORE, BE IT KNOWN 1HAT, in consideration of the 

implementation oftobacco-related health measures and the payments to be made by the 

Participating Manufacturers, the release and dischuge ofall claims by the Settling States, 

and such other consideration as described herein, the sufficiency ofwhich is hereby 

acknowledged, the Settling States and the Participating Manufacturers, acting by and 

through their authorized agents, memorialize and agree as follows: 

II. DEFINITIONS 

(a) "Account" has the meaning given in the Escrow Agreement. 

(b) "Adult" means any person or persons who arc not Underage. 

(c) "Aduii-Only Facility" means a facility or restricted area (whether open-air or 

enclosed) where the operator ensures or has a reasonable basis to believe (such as by 

checking identification as required under state law, or by chcclcing the identification of 

any person appearing to be under the age of27) that no Underage person is present. A 

facility or restricted area need not be permanently restricted to Adults in order to 

constitute an Adult-Only Facility, provided that the operator ensures or has a reasonable 

basis to believe that no Underage person is present during the event or time period in 

question. 

(d) "Affiliate" means a person who directly or indirectly owns or controls, is 

owned or controlled by, or is under common ownership or control with, another person. 

Solely for purposes of this definition, the terms "owns," "is owned" and "ownership" 

mean ownership ofan equity interest, or the equivalent thereof, of I 0 percent or more, 

and the term "person" means an individual, partnership, committee, association, 

corporation or any other organimtion or group ofpersons. 
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(c) "Agreement" means this Master Settlement Agreement, together with the 

exhibits hereto, a.s it may be amended pursuant to subsection XVJIIQ). 

(f) "Allocable Share" means the percentage set forth for the State in question a.s 

listed in Exhibit A hereto, without regard to any subsequent alteration or modification of 

such State's percentage share agreed to by or among any States; or, solely for the purpose 

of calculating payments under subsection IX(c)(2) (and corresponding payments under 

subsection IX(i)), the percentage disclosed for the State in question pursuant to 

subsection IX(c)(2)(A) prior to June 30, I 999, without regard to any subsequent alteration 

or modification of such State's percentage share agreed to by or among any States. 

(g) "Allocated Payment" means a particular Settling State's Allocable Share of 

the sum of all of the payments to be made by the Original Participating Manufacturers in 

the year in question pursuant to subsections IX(c)(l) and IX(c)(2), as such payments have 

been adjusted, reduced and allocated pursuant to clause "First" through the ftrst sentence 

of clause "Fifth" of subsection IX(j), but before application of the other offsets and 

adjustments described in clauses "Sixth" through "Thirteenth" of subsection IX(j). 

(h) "Bankruptcy" means, with respect to any entity, the commencement of a case 

or other proceeding (whether voluntary or involuntary) seeking any of (I) liquidation, 

reorganization, rehabilitation, receivership, conservatorship, or other relief with respect to 

such entity or its debts under any bankruptcy, insolvency or similar law now or hereafter 

in effect; (2) the appointment of a trustee, receiver, liquidator, custodian or similar 

official of such entity or any substantial part of its business or property; (3) the consent of 

such entity to any of the relief described in (I) above or to the appointment of any official 

described in (2) above in any such case or other proceeding involuntarily commenced 



against such entity; or (4) the entty ofan order for relief as to such entity under the 

federal bankruptcy laws as now or hereafter in effect. Provided, however, that an 

involuntary case or proceeding otherwise within the foregoing definit\on shall not be a 

"Bankruptcy" if it is or was dismissed within 60 days of its commencement. 

(i) "Brand Name~ means a brand name (alone or in conjunction with any other 

word), trademark, logo, symbol, mono, selling message, recognizable pattern ofcolors, or 

any other indicia ofproduct identification identical or similar to, or identifiable with, 

those used for any domestic brand ofTobacco Products. Provided, however, that the 

term "Brand Name" shall not include the corporate name ofany Tobacco Product 

!'ianufecturcr that docs not after the MSA Execution Date sella brand ofTobacco 

Products in the States that includes such corporate name. 

(j) "Brand Name Sponsorship" means an alhlctic, musical, artistic, or other social 

or cultural event as to which payment is made (or other consideration is provided) in 

exchange for use of a B.rand Name or Names (I) as pan ofthe name of the event or (2) to 

identify, advertise, or promote such event or an entrant, participant or team in such event 

in any other way. Sponsorship of8 single national or multi·state series or tour (for 

example, NASCAR (including any number ofNASCAR races)), or ofone or more events 

within a single national or multi-state series or tour, or of an entrant, participant, or team 

taking part in events sanctioned by 8 single approving organization (e.g., NASCAR or 

CART), constitutes one Brand Name Sponsorship. Sponsorship of an entrant, participant, 

or team by a Participating Manufacturer using a Brand Name or Names in an event that is 

part ofa series or tour that is sponsored by sucb Participating Manufacturer or that is part 

ofa series or tour in which any one or more events arc sponsored by such Participating 
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Manufacturer docs not constitute a separate Brand Name Sponsorship. Sponsorship of an 

entrant, participant, or team by a Participating Manufacturer using a Brand Name or 

Names in any event (or series ofevents) not sponsored by such Participating 

Manufacturer constitutes a Brand Name Sponsorship. The term "Brand Name 

Sponsorship" shall not include an event in an Adult-Only Facility. 

(k) "Business Day" means a day which is not a Saturday or Sunday or legal 

holiday on which banks are authorized or required to close in New York, New York. 

(I) "Canoon" means any drawing or other depiction of an object, person, animal, 

creature or any similar caricature that satisfies any ofthe following criteria: 

(I) the use of comically exaggerated features; 

(2) the attribution of human characteristics to animals, plants or other 

objects, or the similar use of anthropomorphic technique; or 

(3) the attribution of unnatural or extrahuman abilities, such as 

imperviousness to pain or injury, X-ray vision. tunneling at very high speeds or 

transformation. 

The term "Cartoon" includes "Joe Camel," but does not include any drawing or other 

depiction that on July I, 1998, was in use in any State in any Participating Manufacturer's 

corporate logo or in any Participating Manufacturer's Tobacco Product packaging. 

(m) "Cigarette" means any product that contains nicotine, is intended to be 

burned or heated under ordinary conditions of use, and consists of or contains {I) any roll 

of tobacco wrapped in paper or in any substance not containing tobacco; or (2) tobacco, 

in any form, that is functional in the product, which, because of its appearance, the type 

of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or 
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purchased by, consumers as a cigarette; or (3) any roll of tobacco wrapped in any 

substance containing tobacco which, because of its appearance, the type of tobacco used 

in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, 

consumers as a cigarette described in clause (I) of this definition. The term "Cigarette" 

includes "roll-your-own" (i.e., any tobacco which, because of its appearance, type, 

packaging, or labeling is suitable for use and likely to be offered to, or purchased by, 

consumers as tobacco for making cigarettes). Except as provided in subsections Il(z) and 

ll(mm), 0.0325 ounces of "roll-your-own" tobacco shall constitute one individual 

"Cigarette." 

(n) "Claims" means any and all manner ofcivil (i.e., non-criminal): claims, 

demands, actions, suits, causes of action, damages (whenever incurred), liabilities ofany 

nature including civil penalties and punitive damages, as well as costs, expenses and 

attorneys' fees (except as to the Original Participating Manufacturers' obligations under 

section XVII), known or unknown, suspected or unsuspected, accrued or unaccrued, 

whether legal, equitable, or statutory. 

(o) "Consent Decree" means a state-specific consent decree as described in 

subsection Xlll(b)(l)(B) ofthis Agreement. 

(p) "Court" means the respective court in each Settling State to which this 

Agreement and the Consent Decree are presented for approval and/or entry as to tbat 

Settling State. 

(q) "Escrow" has the meaning given in the Escrow Agreement. 

(r) "Escrow Agent" means the escrow agent under the Escrow Agreement. 
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(s) "Escrow Agreement" means an escrow agreement substantially in the form of 

Exhibit B. 

(t) "Federal Tobacco Legislation Offset" means the offset described in section X. 

(u) "Final Approval" means the earlier of: 

(I) the date by which State-Specific Finality in a sufficient number of 

Settling States has occurred; or 

(2) June 30, 2000. 

For the purposes ofthis subsection (u), "State-Specific Finality in a sufficient number of 

Settling States" means that State-Specific Finality has occurred in both: 

(A) a number of Settling States equal to at least BO"A> of the total 

number ofSettling States; and 

(B) Settling States having aggregate Allocable Shares equal to at 

least 80% of the total aggregate Allocable Shares assigned to all Settling 

States. 

Notwithstanding the foregoing, the Original Participating Manufacturers may, by 

unanimous \Witten agreement, waive any requirement for Final Approval set forth in 

subsections (A) or (B) hereof. 

(v) "Foundation" means the foundation described in section VI. 

(w) "Independent Auditor" means the firm described in subsection Xl(b). 

(x) "Inflation Adjustment" means an adjustment in accordance with the formulas 

for inflation adjustments set forth in Exhibit C. 

(y) "Litigating Releasing Parties Offset" means the offset described in subsection 

Xll(b). 
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(z) "Market Share" means a Tobacco Product Manufacturer's respective share 

(expressed as a percentage) of the total number of individual Cigarettes sold in the fifty 

United States, the District of Columbia and Puerto Rico during the applicable calendar 

year, as measured by excise taxes collected by the federal government and, in the case of 

sales in Puerto Rico, arbitrios de cigarillos collected by the Puerto Rico taxing authority. 

For purposes of the definition and detennination of"Market Share" with respect to 

calculations under subsection IX(i), 0.09 ounces of"roll your own" tobacco shall 

constitute one individual Cigarette; for purposes of the definition and detennination of 

"Market Share" with respect to all other calculations, 0.0325 ounces of"roll your own" 

tobacco shall constitute one individual Cigarette. 

(aa) "MSA Execution Date" means November 23, 1998. 

(bb) "NAAG" means the National Association ofAttorneys General, or its 

successor organization that is directed by the Attorneys General to perfonn certain 

functions under this Agreement. 

(cc) "Non-Participating Manufacturer" means any Tobacco Product Manufacturer 

that is not a Participating Manufacturer. 

(dd) "Non-Settling States Reduction" means a reduction detennined by 

multiplying the amount to which such reduction applies by the aggregate Allocable 

Shares of those States that are not Settling States on the date IS days before such 

payment is due. 

(ce) "Notice Parties" means each Participating Manufacturer, each Settling State, 

the Escrow Agent, the Independent Auditor and NAAG. 



(fJ) ''NPM Adjustment" means the adjustment specified in subsection IX( d). 

(gg) "NPM AdjU¥tment Percentage" means the percentage detennined pursuant 

to subsection IX( d). 

(hh) ''Original Participating Manufactwen" means !he following: Brown & 

Williamson Tobacco Corporation, Lorillard Tobacco Company, Philip Morris 

Incorporated and R.J. Reynolds Tobacco Company, and the respective successors ofeach 

of the foregoing. Except as expressly provided in this Agreement, once an entity 

become• an Original Participating Manufacturer, such entity shall permanently retain the 

stat\15 ofOriginal Participating Manufacturer. 

(ii) "Outdoor Advenising" means (I) billboards, (2) signs and placards in arenas, 

stadiums, shopping malls and Video Game Arcades (whether any of the foregoing are 

open air or enclosed) (but not including any such sign or placard located in an Adult-Only 

Facility), and (3) any other advenisements placed (A) outdoors, or (B) on the inside 

surface ofa window facing outward. Provided, however, that the term "Outdoor 

Advcnising" docs not mean (I) an advenisement on the outside ofa Tobacco Product 

• 
I• 

i• 
t 

i 
~ •
j 	
~ 

~ 	

i 	

i 
; 

; 	
1 
• 

manufacturing facility; (2) an individual advertisement that does not occupy an area 

larger than 14 square feet (and that neither is placed in such proximity to any other such 

advmismtent so as 10 create a single "mosaic"·type advertisement larger than 14 square 

feet, nor functions solely as a segment of a larger advcnising unit or series), and that is 

placed {A) on the outside ofany retail establishment that sells Tobacco Products (other 

than solely through a vending machine), {B) outside (but on the property of) any such 

establishment, or {C) on the inside surface ofa window facing outward in any such 

establishment; (3) an advcnisement inside a retail establishment that sells Tobacco 
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Products (other than solely through a vending machine) that is not placed on the inside 

surface ofa window facing outward; or (4) an outdoor advertisement at the site ofan 

event to be held at an Adult-Only Facility that is placed at such site during the period the 

facility or enclosed area constitutes an Adult-Only Facility, but in no event more than 14 

days before the event, and that does not advertise any Tobacco Product (other than by 

using a Brand Name to identify the event). 

(jj) "Participating Manufacturer" means a Tobacco Product Manufacturer that is 

or becomes a signatory to this Agreement, provided that (I) in the case of a Tobacco 

Product Manufacturer that is not an Original Participating Manufacturer, such Tobacco 

Product Manufacturer is bound by this Agreement and the Consent Decree (or, in any 

Settling State that does not permit amendment of the Consent Decree, a consent decree 

containing terms identical to those set forth in the Consent Decree) in all Settling States 

in which this Agreement and the Consent Decree binds Original Participating 

Manufacturers (provided, however, that such Tobacco Product Manufacturer need only 

become bound by the Consent Decree in those Settling States in which the Settling State 

has filed a Released Claim against it), and (2) in the case of a Tobacco Product 

Manufacturer that signs this Agreement after the MSA Execution Date, such Tobacco 

Product Manufacturer, within a reasonable period of time after signing this Agreement, 

makes any payments (including interest thereon at the Prime Rate) that it would have 

been obligated to make in the intervening period had it been a signatory as of the MSA 

Execution Date. "Participating Manufacturer" shall also include the successor ofa 

Participating Manufacturer. Except as expressly provided in this Agreement, once an 

entity becomes a Participating Manufacturer such entity shall permanently retain the 
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status of Participating Manufacturer. Each Participating Manufacturer shall regularly 

report its shipments of Cigarettes in or to the fifty United States, the District of Columbia 

and Puerto Rico to Management Science Associates, Inc. (or a successor entity as set 

forth in subsection (mm)). Solely for purposes of calculations pursuant to subsection 

IX( d), a Tobacco Product Manufacturer that is not a signatory to this Agreement shall be 

deemed to be a "Participating Manufacturer" if the Original Participating Manufacturers 

unanimously consent in writing. 

(kk) "Previously Settled States Reduction" means a reduction determined by 

multiplying the amount to which such reduction applies by 12.4500000%, in the case of 

payments due in or prior to 2007; 12.23 73756%. in the case of payments due after 2007 

but before 2018; and 11.0666667%, in the case ofpayments due in or after 2018. 

(ll) "Prime Rate" shall mean the prime rate as published from time to time by the 

Wall Street Journal or, in the event the Wall Street Journal is no longer published or no 

longer publishes such rate, an equivalent successor reference rate determined by the 

Independent Auditor. 

(mm) "Relative Market Share" means an Original Participating Manufacturer's 

respective share (expressed as 11 percentage) of the total number of individual Cigarettes 

shipped in or to the fifty United States, the District of Columbia and Puerto Rico by all 

the Original Participating Manufacturers during the calendar year immediately preceding 

the year in which the payment Ill issue is due (regardless ofwhen such payment is made), 

as measured by the Original Participating Manufacturen;' reports of shipments of 

Cigarettes to Management Science Associates, Inc. (or a successor entity acceptable to 

both the Original Participating Manufacturers and a majority of those Attorneys Genei'BI 
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who are both the Attorney General of a Settling State and a member of the NAAG 

executive committee at the time in question). A Cigarette shipped by more than one 

Participating Manufacturer shall be deemed to have been shipped solely by the first 

Participating Manufacturer to do so. For purposes of the definition and determination of 

"Relative Market Share," 0.09 ounces of"roll your own" tobacco shall constitute one 

individual Cigarelle. 

(nn) "Released Claims" means: 

(I) for past conduct, acts or omissions (including any damages incurred in 

the future arising from such past conduct, acts or omissions), those Claims 

directly or indirectly based on, arising out of or in any way related, in whole or in 

part, to (A) the use, sale, distribution, manufacture, development, advertising, 

marketing or health effects of, (B) the exposure to, or (C) research, statements, or 

warnings regarding, Tobacco Products (including, but not limited to, the Claims 

asserted in the actions identified in Exhibit D, or any comparable Claims that 

were, could be or could have been asserted now or in the future in those' actions or 

in any comparable action in federal, state or local court brought by a Settling State 

or a Releasing Party (whether or not such Settling State or Releasing Party has 

brought such action)), except for claims not asserted in the actions identified in 

Exhibit D for outstanding liability under existing licensing (or similar) fee laws or 

existing tax laws (but not excepting claims for any tax liability of the Tobacco

Related Organizations or ofany Released Party with respect to such Tobacco

Related Organizations, which claims are covered by the release and covenants set 

forth in this Agreement); 
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(2) for future conduct, acts or omissions, only those monetary Claims 

directly or indirectly based on, arising out of or in any way related to, in whole or 

in part, the use of or exposure to Tobacco Products manufactured in the ordinary 

course of business, including without limitation any future Claims for 

reimbursement ofhealth care costs allegedly associated with the use of or 

exposure to Tobacco Products. 

(oo) "Released Parties" means all Participating Manufacturers, their past, present 

and future Affiliates, and the respective divisions, officers, directors, employees, 

representatives, insurers, lenders, underwriters, Tobacco-Related Organizations, trade 

associations, suppliers, agents, auditors, advertising agencies, public relations entities, 

attorneys, retailers and distributors of any Participating Manufacturer or ofany such 

Affiliate (and the predecessors, heirs, e)(ecutors, administrators, successors and assigns of 

each of the foregoing). Provided, however, that "Released Parties'' does not include any 

person or entity {including, but not limited to, an Affiliate) that is itself a Non

Participating Manufacturer at any time after the MSA Execution Date, unless such person 

or entity becomes a Participating Manufacturer. 

(pp) "Releasing Parties" means each Settling State and any of its past, present 

and future agents, officials acting in their official capacities, legal representative,., 

agencies, departments, commissions and divisions; and also means, to the full extent of 

the power of the signatories hereto to release past, present and future claims, the 

following: (I) any Settling State's subdivisions (political or otherwise, including, but not 

limited to, municipalities, counties, parishes, villages, unincorporated districts wtd 

hospital districts), public entities, public instrumentalities and public educational 
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institutions; and (2) persons or entities acting in a parens patriae, sovereign. 

quasi-sovereign, private attorney general, qui tam, taxpByer, or any other capacity, 

whether or not any of them participate in this settlement. (A) to the extent that any such 

person or entity is seeking relief on behalfofor generally applicable to the general public 

in such Settling State or the people of the State, as opposed solely to private or individual 

relief for separate and distinct injuries, or (B) to the extent that any such entity (as 

opposed to an individual) is seeking nccovel')' ofhealth-care expenses (other than 

premium or capitation payments for the benefit of present or retired state employees) paid 

or reimbursed, directly or indirectly, by a Settling State. 

(qq) "Settling State" means any State that signs this Agreement on or before the 

MSA Execution Date. Provided, however, that the term "Settling State" shall not include 

(1) the States of Mississippi, Florida, Texas and Minnesota; and (2) any State as to which 

this Agreement has been terminated. 

(rr) "State" means any state of the United States, the District ofColumbia, the 

Commonwealth ofPueno Rico, Guam, the Virgin Islands, American Samoa, and the 

Nonhem Marianas. 

(ss) "State-Specific Finality" means, with respect to the Settling State in 

question: 

(I) this Agreement and the Consent Decree have been approved and 

entered by the Coun as to all Original Participating Manufacturers, or, in the 

event ofan appeal from or review ofa decision of the Coun to Y-ithhold its 

approval and entl')' of this Agreement and the Consent Decree, by the coun 

hearing such appeal or conducting such review; 
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(2) entry by the Court has been made of an order dismissing with 

prejudice all claims against Released Parties in the action as provided herein; and 

(3) the time for appeal or to seek review ofor permission to appeal 

("Appeal") from the approval and entry as described in subsection (I) hereof and 

entry of such order described in subsection (2) hereof has expired; or, in the event 

of an Appeal from such approval and entry, the Appeal has been dismissed, or the 

approval and entry described in (I) hereof and the order described in subsection 

(2) hereof have been affirmed in all material respects by the court of last resort to 

which such Appeal has been taken and such dismissal or affirmance has become 

no longer subject to further Appeal (including, without limitation, review by the 

United States Supreme Court). 

(It) "Subsequent Participating Manufacturer" means a Tobacco Product 

Manufacturer (other than an Original Participating Manufacturer) that: (I) is a 

Participating Manufacturer, and (2) is a signatory to this Agreement, regardless of when 

such Tobacco Product Manufacturer became a signatory to this Agreement. "Subsequent 

Participating Manufacturer" shall also indude the successors of a Subsequent 

Participating Manufacturer. E~cept as expressly provided in this Agreement, once an 

entity becomes a Subsequent Participating Manufacturer such entity shall permanently 

retain the status of Subsequent Participating Manufacturer, unless it agrees to assume the 

obligations of an Original Participating M1111ufacturer as provided in subsection XVIII( c). 

(uu) "Tobacco Product Manufacturer .. means an entity that after the MSA 

Execution Date directly (and not exclusively through any Affiliate): 
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(I) manufactures Cigarettes anywhere that such manufacturer intends to 

be sold in the States, including Cigarettes intended to be sold in the States through 

an importer (c>ccept where such importer is an Original Participating Manufacturer 

that will be responsible for the payments under this Agreement with respect to 

such Cigarettes as a result of the provisions ofsubsections ll(mm) and that pays 

the taxes specified in subsection Jl(z) on such Cigarettes, and providc:d that the 

manufacturer of such Cigarenes does not market or advertise such Cigarettes in 

the States); 

(2) is the first purchaser anywhere for resale in the States of Cigarettes 

manufactured anywhere that the manufacturer does not intend to be sold in the 

States; or 

(3) becomes a successor ofan entity described in subsection (I) or (2) 

above. 

The term "Tobacco Product Manufacturer" shall not include an Affiliate ofa Tobacco 

Product Manufacturer unless such Affiliate itself falls within any of subsections (I)· (3) 

above. 

(vv) "Tobacco Products" means Cigarettes and smokeless tobacco products. 

(ww) "Tobacco-Related Organizations" means the Council for Tobacco 

Research-U.S.A., Inc., The Tobacco Institute, Inc. ("TI"), and the Center for Indoor Air 

Research, Inc. ("CIAR") and the successors, ifany, ofTI or CJAR. 

(xx) "Transit Advertisements" means advertising on or within private or public 

•• ; vehicles and all advertisements placed at, on or within any bus stop, taxi stand,

transportation waiting area, train station, airport or any similar location. Notwithstanding 
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the foregoing, the tenn "Transit Advertisements" does not include {I) any advertisement 

placed in. on or outside the premises ofany retail establishment that sells Tobacco 

Products (other than solely through a vending machine) (except if such individual 

advertisement (A) occupies an area larger than 14 square feet; (B) is placed i11 such 

proximity to any other such advertisement so as to create a single umosa.ic"-type 

advertisement larger than 14 square feet; or (C) functions solely as a segment of a larger 

advertising unit or series); or (2) advertising at the site ofan event to be held at an Adult· 

Only Facility that is placed at such site during the period the facility or enclosed area 

constitutes an Adult·Only Facility, but in no event more than 14 days before the event, 

and that does not advertise any Tobacco Product (other than by using a Brand Name to 

identify the event). 

(yy) "Underage" means younger than the minimum age at which it is legal to 

pLITchase or possess (whichever minimum age is older) Cigarettes in the applicable 

Settling State. 

(zz) "Video Game Arcade" means an entertainment establishment primarily 

consisting of video games (other than video games intended primarily for use by persons 

18 years ofage or older) and/or pinball machines. 

(aaa) "Volume Adjustment" means llTl upward or downward adjustment in 

accordance with the fonnula for volume adjustments set forth in Exhibit E. 

(bbb) "Youth" means any person or persons under 18 years of age. 

III. PERMANENT RELIEF 

(a) Prohibition on Youth Targeting. No Participating Manufacturer may take any 

action, directly or indirectly, to target Youth within any Settling State in the advertising, 
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promotion or marketing of Tobacco Products, or take any action the primary purpose of 

which is to initiate, maintain or increase the incidence of Youth smoking within any 

Settling State. 

(b) Ban on Use of Cartoons. Beginning 180 days after the MSA Execution Date, 

no Participating Manufacturer may use or cause to be used any Cartoon in the 

advertising, promoting, packaging or labeling of Tobacco Products. 

(c) Limitation of Tobacco Brand Name Sponsorships. 

(I) Prohibited Sponsorships. After the MSA Execution Date, no 

Participating Manufacturer may engage in any Brand Name Sponsorship in any 

State consisting of: 

(A) concerts; or 

(B) events in which the intended audience is comprised of a 

significant percentage of Youth; or 

(C) events in which any paid participants or contestants are Youth; 

or 

(D) any athletic event between opposing teams in any football, 

basketball, baseball, soccer or hockey league. 

(2) Limited Sponsorships. 

(A) No Participating Manufacturer may engage in more than one 

Brand Name Sponsorship in the States in any twelve-month period (such 

period measured from the date of the initial sponsored event). 

(B) Provided, however, that 
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(i) nothing contained in subsection (2)(A) above shall 

require a Panicipating Manufacturer to breach or terminate any 

sponsorship contract in existence as of August I, 1998 (until the 

earlier of(x) the currcnttenn ofany existing contract, without 

regard to any renewal or option that may be exercised by such 

Participating Manufacturer or (y) three years after the MSA 

Execution Date); and 

(ii) notwithstanding subsection (I)(A) above, Brown & 

Williamson Tobacco C01poration may sponsor either the GPC 

country music festival or the Kool jazz festival as its one annual 

Brand Name Sponsorship permitted pursuant to subsection (2)(A) 

as well as one Brand Name Sponsorship permitted pursuant to 

subsection (2)(B)(i). 

(3) Related Sponsorship Restrictions. With respect to any Brand Name· 

Sponsorship permitted under this subsection (c): 

(A) advertising of the Brand Name Sponsorship event shall not 

advertise any Tobacco Product (other than by using the Brand Name to 

identify such Brand Name Sponsorship event); 

(B) no Participating Manufacturer may refer to a Brand Name 

Sponsorship event or to a celebrity or other person in such an event in its 

advertising ofa Tobacco Product; 

(C) nothing contained in the provisions ofsubsection Ill(e) ofthis 

Agreement shall apply to actions taken by any Participating Manufacturer 
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in coMcction with a Brand Name Sponsorship permitted pursuant to the 

provisions of subsections (2)(A) and (2)(B)(i); the Brand Name 

Sponsorship permitted by subsection (2)(B)(ii) shall he subject to the 

restrictions of subsection III( e) except that such restrictions shall not 

prohibit use of the Brand Name to identifY the Brand Name Sponsorship; 

(D) nothing contained in the provisions of subsections Ill(f) and 

lll(i) shall apply to apparel or other merchandise: (i) marketed, 

distributed, offered, sold, or licensed at the site of a Brand Name 

Sponsorship permitted pursuant to subsections (2)(A) or (2)(B)(i) by the 

person to which the relevant Participating Manufacturer has provided 

payment in exchange for the use of the relevant Brand Name in the Brand 

Name Sponsorship or a third-party that does not receive payment from the 

relevant Participating Manufacturer (or any Affiliate of such Participating 

Manufacturer) in coMection with the marketing, distribution, offer, sale or 

license of such apparel or other merchandise; or (ii) used at the site of 11 

Brand Name Sponsorship pennitted pursu110t to subsection (2)(A) or 

(2)(B)(i) (during such event) that are not distributed (by sale or otherwise) 

to any member of the general public; and 

(E) nothing contained in the provisions of subsection III(d) shall: 

(i) apply to the use ofa Brand Name on a vehicle used in a Brand Name 

Sponsorship; or (ii) apply to Outdoor Advertising advertising the Brand 

Name Sponsorship, to the extent that such Outdoor Advertising is placed 

111 the site of a Brand Name Sponsorship no more than 90 days before the 
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start of the initial sponsored event, is removed within 10 days after the end 

of the last sponsored event, and is not prohibited by subsection (3)(A) 

above. 

(4) Corporate Name Sponsorships, Nothing in this subsection (c) shall 

prevent a Participating Manufacturer from sponsoring or causing to be sponsored 

any athletic, musical, artistic, or other se>cial or cultural event, or any entrant, 

participant or team in such event (or series of events) in the name of the 

corporatie>n which manufactures Tobacco Products, provided that the corporate 

name does not include any Brand Name of domestic Tobacco Products. 

(5) Naming Rights Prohibition. No Participating Manufacturer may enter 

into any agreement for the naming rights ofany stadium or arena located within a 

Settling State using a Brand Name, and shall not otherwise cause a stadium or 

arena located within a Settling State to be named with a Brand Name. 

(6) Prohibition on Sponsoring Teams and Leagues. No Participating 

Manufacturer may enter into any agreement pursuant to which payment is made 

(or other consideration is provided) by such Participating Manufacturer to any 

football, basketball, baseball, soccer or hockey league (or any team involved in 

any such league) in exchange for use of a Brand Name. 

(d) Elimination ofOutdoor Advertising and Transit Advertisements. Each 

Participating Manufacturer shall discontinue Outdoor Advertising and Transit 

Advertisements advertising Tobacco Products v.ithin the Settling States as set fmth 

herein. 
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(I) Removal. Except as otherwise provided in this section, each 

Participating Manufacturer shall remove from within the Settling States within 

I SO days after the MSA Execution Date all ofits (A) billboards (to the extent that 

such billboards constitute Outdoor Advertising) advertising Tobacco Products; 

(B) signs and placards (to the extent that such signs and placards constitute 

Outdoor Advertising) advertising Tobacco Products in arenas, stadiums, shopping 

malls and Video Game Arcades; and (C) Transit Advertisements advertising 

Tobacco Products. 

(2) Prohibition on New Outdoor Advertising and Transit Advertisements. 

No Participating Manufacturer may, after the MSA Execution Date, place or cause 

to be placed any new Outdoor Advertising advertising Tobacco Products or new 

Transit Advertisements advertising Tobacco Products within any Settling State. 

(3) Alternative Advertising. With respect to those billboards required to 

be removed under subsection (I) that are leased (as opposed to owned) by any 

Participating Manufacturer, the Participating Manufacturer will allow the 

Attorney General of the Settling State within which such billboards are located to 

substitute, at the Settling State's option, alternative advertising intended to 

discourage the use of Tobacco Products by Youth and their exposure to second

hand smoke for the remaining term of the applicable contract (without regard to 

any renewal or option term that may be exercised by such Participating 

Manufacturer): The Participating Manufacturer will bear the cost of the lease 

through the end of such remaining term. Any other costs associated with such 

alternative advertising will be borne by the Settling State. 
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(4) Ban on Agreements Inhibiting Anti-Tobacco Advertising. Each 

Participating Manufacturer agrees that it will not enter into any agreement that 

prohibits a third party from selling, purchasing or displaying advertising 

discouraging the use ofTobacco Products or exposure to second-hand smoke. In 

the event and to the extent that any Participating Manufacturer has entered into an 

agreement containing any such prohibition, such Participating Manufacturer 

agrees to waive such prohibition in such agreement. 

(5) Designation of Contact Person. Each Participating Manufacturer that 

has Outdoor Advertising or Transit Advertisements advertising Tobacco Products 

within a Settling State shall, within I 0 days after the MSA Execution Date, 

provide the Attorney General of such Settling State with the name of a contact 

person to whom the Settling State may direct inquiries during the time such 

Outdoor Advertising and Transit Advertisements are being eliminated, and from 

whom the Settling State may obtain periodic reports as to the progress of their 

elimination. 

(6) Adult-Only Facilities. To the extent that any advertisement 

advertising Tobacco Products located within an Adult-Only Facility constitutes 

Outdoor Advertising or a Transit Advertisement. this subsection (d) shall not 

apply to such advertisement, provided such advertisement is not visible to persons 

outside such Adult-Only Facility. 

(e) Prohibition on Payments Related to Tobacco Products and Media. No 

Participating Manufacturer may, beginning 30 days after the MSA Execution Date, make, 

or cause to be made, any payment or other consideration to any other person or entity to 
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use, display, make reference to or use as a prop any Tobacco Product, Tobacco Product 

package, advertisement for a Tobacco Product, or any other item bearing a Brand Name 

in any motion picture, television show, theatrical production or other Jive performance, 

Jive or recorded performance of music, commercial film or video, or video game 

("Media"); provided, however, that the foregaing prohibitian shall not apply to (I) Media 

where the audience or viewers are within an Adult-Only Facility (provided such Media 

are nat visible to persons outside such Adult-Only Facility); (2) Media not intended for 

distribution or display to the public; or (3) instructional Media concerning non

conventional cigarettes viewed only by or provided only to smokers who are Adults. 

(f) Ban on Tobacco Brand Name Merchandise. Beginning July I, 1999, no 

Participating Manufacturer may, within any Settling State, market, distribute, offer, sell, 

license or cause to be marketed, distributed, offered, sold or licensed (including, without 

limitation, by catalogue or direct mail), any apparel or other merchandise (other than 

Tobacco Products, items the sole function of which is to advertise Tobacco Products, or 

written or electronic publications) which bears a Brand Name. Provided, however, that 

nothing in this subsection shall (I) require any Participating Manufacturer to breach or 

terminate any licensing agreement or other contract in existence as of June 20, 1997 (this 

excepticm shall not apply beyond the current tenn of any existing contract, without regard 

to any renewal or option term that may be exercised by such Participating Manufacturer); 

(2) prohibit the distribution to any Participating Manufacturer's employee who is not 

Underage of any item described above that is intended for the personal use of such an 

employ~; (3) require any Participating Manufacturer to IClricvc, collect or otherwise 

recover any item that prior to the MSA Execution Date was marketed, distributed, 
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offered, sold, licensed, or caused to be marketed, distributed, offered, sold or licensed by 

such Participating Manufacturer; (4) apply to coupons or other items used by Adults 

solely in connection with the purchase of Tobacco Products; or (5) apply to apparel or 

other merchandise used within an Adult-Only Facility that is not distributed (by sale or 

otherwise) to any member of the general public. 

(g) Ban on Youth Access to Free Samples. After the MSA Execution Date, no 

Participating Manufacturer may, within any Settling State, distribute or cause to be 

distributed any free samples of Tobacco Products except in an Adult-Only Facility. For 

purposes of this Agreement, a "free sample" does not include a Tobacco Product that is 

provided to an Adult in connection with (I) the purchase, exchange or redemption for 

proof of purchase of any Tobacco Products (including, but not limited to, a free offer in 

connection with the purchase ofTobacco Products, such as a ''two· for-one" offer), or 

(2) the conducting of consumer testing or evaluation ofTobacco Products with persons 

who certify that they are Adults. 

(h) Ban on Gifts to Underage Persons Based on Proofs of Purchase. Beginning 

one year after the MSA Execution Date, no Participating Manufacturer may provide or 

cause to be provided to any person without sufficient proof that such person is an Adult 

any item in exchange for the purchase of Tobacco Products, or the furnishing of credits, 

proofs-of-purchase, or coupons with respect to such a purchase. For purposes of the 

preceding sentence only, (I) a driver's license or other government-issued identification 

(or legible photocopy thereof), the validity of which is certified by the person to whom 

the item is provided, shall by itself be deemed to be a sufficient form ofproofofllge; and 

(2) in the case ofitems provided (or to be redeemed) at retail establishments, a 
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Participating Manufacturer shall be entitled to rely on verification ofproof of age by the 

retailer, where such retailer is required to obtain verification under applicable federal, 

state or local law. 

(i) Limitation on Third-Party Use of Brand Names. After the MSA Execution 

Date, no Participating Manufacturer may license or otherwise expressly authorize any 

third party to use or advertise within any Settling State any Brand Name in a manner 

prohibited by this Agreement ifdone by such Participating Manufacturer itself. Each 

Participating Manufacturer shall, within I 0 days after the MSA Execution Date, designate 

a person (and provide written notice to NAAG ofsuch designation) to whom the Attorney 

General of any Settling State may provide written notice of any such third-party activity 

that would be prohibited by this Agreement ifdone by such Participating Manufacturer 

itself. Following such written notice, the Participating Manufacturer will promptly take 

commercially reasonable steps against any such non-de minimis third-party activity. 

Provided, however, that nothing in this subsection shall require any Participating 

Manufacturer to (I) breach or terminate any licensing agreement or other contract in 

existence as ofJuly I, 1998 (this exception shall not apply beyond the current term of any 

existing contract, without regard to any renewal or option term that may be exercised by 

such Participating Manufacturer); or (2) retrieve, collect or otherwise recover any item 

that prior to the MSA Execution Date was marketed, distributed, offered, sold, licensed or 

caused to be marketed, distributed, offered, sold or licensed by such Participating 

Manufacturer. 

{j) Ban on Non-Tobacco Brand Names. No Participating Manufacturer may, 

pursuant to any agreement requiring the payment ofmoney or other valuable 
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consideration, use or cause to be used as a brand name ofany Tobacco Product any 

nationally recognized or nationally established brand name or trllde name of any non

tobacco item or service or any nationally recognized or nationally established spons 

team, entertainment group or individual celebrity. Provided, however, that the preceding 

sentence shall not apply to any Tobacco Product brand name in existence as ofJuly 1, 

1998. for the purposes of this subsection, the term "other valuable consideration" shall 

not include an agreement between two entities who enter into such agreement for the sole 

purpose of avoiding infringement claims. 

(k) Minimum Pack Size ofTwenty Cigarettes. No Participating Manufacturer 

may, beginning 60 days after the MSA Execution Date and through and including 

December 31,2001, manufacture or cause to be manufactured for sale in any Settling 

State any pack or other container of Cigarettes containing fewer than 20 Cigarettes (or, in 

the case of roll-your-own tobacco, any package of roll-your-own tobacco containing less 

than 0.60 ounces of tobacco). No Panicipating Manufacturer may, beginning 150 days 

after the MSA Execution Date and through and including December 31,2001, sell or 

distribute in any Settling State any pack or other container of Cigarettes containing fewer 

than 20 Cigarettes (or, in the case of roll-your-own tobacco, any package ofroll-your

own tobacco containing less than 0.60 ounces of tobacco). Each Panicipating 

Manufacturer further agrees that following the MSA Execution Date it shall not oppose, 

or cause to be opposed (including through any third party or Affiliate), the passage by any 

Settling State ofany legislative proposal or administrative rule applicable to all Tobacco 

Product Manufacturers and all retailers of Tobacco Products prohibiting the manufacture 

and sale ofany pack or other container ofCigarettes containing fewer than 20 Cigarettes 
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(or, in the case of roll-your-own tobacco, any package of roll-your-own tobacco 

containing Jess than 0.60 ounces of tobacco). 

(I) Corporate Culture Commitments Related to Youth Access and CorJSurnption. 

Beginning 180 days after the MSA Execution Date each Participating Manufacturer shall: 

(1) promulgate or reaffinn corporate principles that express and explain 

its commitment to comply with the provisions of this Agreement and the 

reduction ofuse ofTobacco Products by Youth, and clearly and regularly 

communicate to its employees and customers its commitment to assist in the 

reduction of Youth use of Tobacco Products; 

(2) designate an executive level manager (and provide written notice to 

NAAG of such designation) to identify methods to reduce Youth access to, and 

the incidence of Youth consumption of, Tobacco Products; and 

(3) encourage its employees to identify additional methods to reduce 

Youth access to, and the incidence of Youth consumption of, Tobacco Products. 

(m) Limitations on Lobbying. Following State-Specific Finality in a Senling 

State: 

(I) No Participating Manufacturer may oppose, or cause to be opposed 

(including through any third party or Affiliate), the passage by such Settling State 

(or any political subdivision thereof) of those state or local legislative proposals or 

administrative rules described in Exhibit F hereto intended by their terms to 

reduce Youth access to, and the incidence of Youth consumption of, Tobacco 

Products. Provided, however, that the foregoing does not prohibit any 

Participating ManufacTurer from (A) challenging enforcement of, or suing for 
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declaratory or injunctive relief with respect to, any such legislation or rule on any 

grounds; (B) continuing, after State-Specific Finality in such Settling State, to 

oppose or cause to be opposed, the pa.•sage during the legislative session in which 

State-Specific Finality in such Settling State occurs ofany specific state or local 

legislative proposals or administrative rules introduced prior to the time of State

Specific Finality in such Settling State; (C) opposing, or causing to be opposed, 

any excise tax or income tax provision or user fee or other payments relating to 

Tobacco Products or Tobacco Product Manufacturers; or (D) opposing, or causing 

to be opposed, any state or local legislative proposal or administrative rule that 

also includes measures other than those described in Exhibit F. 

(2) Each Participating Manufacturer shall require all of its officers and 

employees engaged in lobbying activities in such Settling State after State

Specific Finality, contract lobbyists engaged in lobbying activities in such Settling 

State after State-Specific Finality, and any other third parties who engage in 

lobbying activities in such Settling State after State-Specific Finality on behalf of 

such Participating Manufacturer ("lobbyist" and "lobbying activities" having the 

meaning such terms have under the law of the Settling State in question) to certify 

in writing to the Participating Manufacturer that they: 

(A) will not support or oppose any state, local or federal 

legislation, or seek or oppose any governmental action, on behalfof the 

Participating Manufacturer without the Participating Manufacturer's 

express authorization (except where such advance express authorization is 

not reasonably practicable); 
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(B) are aware of and will fully comply with this Agreement and all 

Jaws and regulations applicable to their lobbying activities, including, 

without limitation, those related to disclosure of financial contributions. 

Provided, however, that if the Settling State in question has in existence no 

laws or regulations relating to disclosure of financial contributions 

regarding lobbying activities, then each Participating Manufacturer shall, 

upon request of the Attorney General of such Settling State, disclose to 

such Attorney General any payment to a lobbyist that the Participating 

Manufacturer knows or has reason to know will be used to influence 

legislative or administrative actions of the state or local government 

relating to Tobacco Products or their use. Disclosures made pursuant to 

the preceding sentence shall be filed in miting with the Office of the 

Attorney General on the first day of February and the first day of August 

of each year for any and all payments made during the siK month period 

ending on the last day of the preceding December and June, respectively, 

with the following infonnation: (I) the name, address, telephone number 

and e-mail address (ifany) of the recipient; (2) the amount of each 

payment; and (3) the aggregate amount ofall payments described in this 

subsection (2)(B) to the recipient in the calendar year; and 

(C) have reviewed and will fully abide by the Participating 

Manufacturer's corporate principles promulgated pursuant to this 

Agreement when acting on behalf of the Participating Manufactuter. 
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(3) No Participating Manufacturer may support or cause to be supponed 

(including through any third party or Affiliate) in Congress or any other forum 

legislation or rules that would preempt, override, abrogate or diminish such 

Settling State's rights or recoveries under this Agre~ment. Except as specifically 

provided in this Agreement, nothing herein shall be deemed to restrain any 

Settling State or Participating Manufacturer from advocating terms of any 

national settlement or taking any other positions on issues relating to tobacco. 

(n) Restriction on Advocacy Concerning Settlement Proceeds. After the MSA 

Execution Date, no Participating Manufacturer may support or cause to be supported 

(including through any third party or Affiliate) the diversion of any proceeds of this 

settlement to any program or use that is neither tobacco-related nor health-related in 

corutection with the approval of this Agreement or in any subsequent legislative 

appropriation of settlement proceeds. 

(o) Dissolution ofThe Tobacco Institute, inc., the Council for Tobacco Research· 

U.S.A., Inc. and the Center for Indoor Air Research, Inc. 

(I) The Council for Tobacco Research-U.S.A., Inc. ("CTR") (a not-for

profit corporation formed under the Jaws of the State ofNew York) shall, pursuant 

to the plan of dissolution previously negotiated and agreed to between the 

Attorney General of the State ofNew York and CTR, cease all operations and be 

dissolved in accordance with the laws of the State ofNew York (and with the 

preservation of a!l applicable privileges held by any member company of CTR). 

(2) The Tobacco Institute, Inc. ("TI") (a not-for-profit cotporation fonned 

under the laws of the State ofNew York) shall, pursuant to a plan ofdissolution to 
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he negotiated by the Anomey General of the State of New York and the Original 

Participating Manufacturers in accordance with Exhibit 0 hereto, cease all 

operations and be dissolved in accordance with the Ia~ of the State ofNew York 

and under the authority of the Attomey General of the State ofNew York (and 

with the preservation ofall applicable privileges held by any member company of 

Tl). 

(3) Within 45 days after Final Appro>·al, the Center for Indoor Air 

Research, Inc. ("CIAR") shall cease all operations and be dissolved in a manner 

consistent with applicable law and with the preservation of all applicable 

privileges (including, without limitation, privileges held by any member company 

ofCIAR). 

(4) The Participating Manufacturers shall direct the Tobacco-Related 

Organizations to preserve all records that relate in any way to issues raised in 

smoking-related health litigation. 

(S) The Participating Manufacturers may not reconstitute CTR or its 

function in any form. 

(6) The Participating Manufacturers represent that they have the authority 

to and will effectuate subsections (l) through (5) hereof. 

{p) Regulation and Oversight ofNew Tobacco-Related Trade Associations. 

(I) A Participating Manufacturer may form or participate in new tobacco

related trade associations (subject to all applicable laws), provided such 

associations agree in \\Titing not to act in any manner contrary to any provis~on of 

this Agreement. Each Participating Manufacturer agrees that if any new tobacco

-33· 




related trade association foils to so agree, such Participating Manufacturer will not 

panicipate in or support such association. 

(2) Any tobacco-related trade association that is formed or controlled by 

one or more of the Participating Manufacturers after the MSA Execution Date 

shall adopt by-laws governing the association's proeedures and the activities of its 

members, board, employees, agents and other representatives with respect to the 

tobacco-related trade association. Such by-Jaws shall include, among other 

things, provisions that: 

(A) each officer of the association shall be appointed by the board 

of the association, shall be an employee of such association, and during 

such officer's term shall not be a director of or employed by any member 

of the association or by an Affiliate of any member of the association; 

(B) legal counsel for the association shall be independent, and 

neither counsel nor any member or employee of counsel's law finn shall 

serve as legal counsel to any member of the assodation or to a 

manufacturer of Tobacco Products that is an Affiliate of any member of 

the association during the time that it is serving as legal counsel to the 

association; and 

(C) minutes describing the substance of the meetings of the board 

ofdirectors of the association shall be prepared and shall be maintained by 

the association for a period of at least five years following their 

preparation. 
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(3) Without limitation on whatever other rights to access they may he 

permitted by Jaw, for a period of seven years from the date any new tobacco· 

related trade association is formed by any of the Participating Manufacturers after 

the MSA Execution Date the antitrust authorities ofany Settling State may, for 

the purpose of enforcing this Agreement, upon reasonable cause to believ~ that a 

violation of this Agreement has occurred, and upon reasonable prior written notice 

(but in no event less than I 0 Business Days): 

(A) have access during regular office hours to inspect and copy all 

relevant non-privileged, non-work-product hooks, records, meeting agenda 

and minutes, and other documents (whether in hard copy form or stored 

electronically) of such association insofar as they pertain to such believed 

violation; and 

(B) interview the association's directors, officers and c'mployees 

(who shall be entitled to have counsel present) with respect to relevant, 

non-privileged, non-work-product matters penaining to such believed 

violation. 

Documents and information provided to Settling State antitrust authorities shall be kept 

confidential by and among such authorities, and shall be utilized only by the Settling 

States and only for the purpose of enforcing this Agreement or the criminal law. The 

inspection and discovery rights provided to the Settling States pursuant to this subsection 

shall be coordinated so as to avoid repetitive and excessive inspection and discovery. 

(q) Prohibition on Agreements to Suppress Research. No Participating 

Manufacturer may enter into any contract, combination or conspiracy with any other 
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Tobacco Product Manufacturer that has the purpose or effect of; (I) limiting competition 

in the production or distribution of information about health hazards or other 

consequences of the use of their products; (2) limiting or suppressing research into 

smoking and health; or (3) limiting or suppressing research into the marketing or 

development of new products. Provided, however, that nothing in this subsection shall be 

deemed to (I) require any Participating Manufacturer to produce, distribute or otherwise 

disclose any information that is subject to any privilege or protection; (2) preclude any 

Participating Manufacturer from entering into any joint defense or joint legal interest 

agreement or SJTangement (whether or not in vmting), or from asserting any privilege 

pursuant thereto; or (3) impose any affirmative obligation on any Participating 

Manufacturer to conduct any research. 

(r) Prohibition on Material Misrepresentations. No Participating Manufacturer 

may make any material misrepresentation of fact regarding the health consequences of 

using any Tobacco Product, including any tobacco additives, filters, paper or other 

ingredients. Nothing in this subsection shall limit the eKercise of any First Amendment 

right or the assertion of any defense or position in any judicial, legislative or regulatory 

forum. 

IV. PUBLIC ACCESS TO DOCUMENTS 

(a} After the MSA Execution Date, the Original Participating Manufacturers and 

the Tobacco-Related Organizations will support an application for the dissolution of any 

protective orders entered in each Settling State's lawsuit identified in Exhibit D with 

respect only to those documents, indices and privilege )Clgs that have been produced as of 

the MSA Execution Date to such Settling State and (I) as to which defendants have made 
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no claim, or have withdrawn any claim, of attorney-client privilege, attorney work

product protection, common interest/joint defense privilege (collectively, "privilege"), 

trade-secret protection, or confidential or proprietary business infonnation; and (2) that 

ere not ineppropriate for public disclosure because ofpersonal privacy interests or 

contractual rights of third parties that may not be abrogated by the Original Participating 

Manufacturers or the Tobacco-Related Organizations. 

(b) Not\!.ithstanding State-Specific Finality, if any order, ruling or 

recommendation was issued prior to September 17, I 998 rejecting a claim ofprivilege or 

trade-secret protection with respect to any document or documents in a lawsuit identified 

in Exhibit D, the Settling State in which such order, ruling or recommendation was made 

may, no later than 45 days after the occurrence of State-Specific Finality in such Settling 

State, seek public disclosure of such document or documents by application to the court 

that issued such order, ruling or recommendation and the court shall retain jurisdiction for 

such purposes. The Original Panicipating Manufacturers and Tobacco-Related 

Organizations do not consent to, and may object to, appeal from or otherwise oppose any 

such application for disclosure. The Original Participating Manufacturers and Tobacco

Related Organizations will not assen that the settlement ofsuch lawsuit has divested the 

court ofjurisdiction or that such Settling State lacks standing to seek public disclosure on 

any applicable ground. 

(c) The Original Participating Manufacturers will maintain at their expense their 

Internet document websites accessible through "TobaccoResolution.com" or a similar 

website until June 30, 2010. The Original Participating Manufacturers will maintain the 
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documents that currently appear on their respective websites and will add additional 

documents to their websites as provided in this section IV. 

(d) Within 180 days after the MSA Execution Date, each Original Participating 

Manufacturer and Tobacco-Related Organiution will place on its website copies of the 

following documents, except as provided in subsections IV( e) and IV(t) below: 

(I) e.JI documents produced by such Original Participating Manufacturer 

or Tobacco-Related Organization as of the MSA Execution Date in any action 

identified in Exhibit D or any action identified in section 2 of Exhibit H that was 

filed by an Attorney General. Among these documents, each Original 

Participating Manufacturer and Tobacco-Related Organi?.ation will give the 

highest priority to (A) the documents that were listed by the State of Washington 

as trial exhibits in the State of Washington v. American Tobacco Co., et al., No. 

96·2·15056-8 SEA (Wash. Super. Ct., County ofKing); and (B) the documents as 

to which such Original Participating Manufacturer or Tobacco-Related 

Organiution withdrew any claim of privilege as a result of the re-examination of 

privilege claims pursuant to court order in State ofOklahoma v. R.}. Reynolds 

Tobacco Company, eta!., CJ-96·2499-L (Dist. Ct., Cleveland County); 

(2) all documents that ean be identified as having been produced by, and 

copies of transcripts ofdepositions given by, such Original Participating 

ManufaCturer or Tobacco-Related Organiution as ofthe MSA Execution Date in 

the litigation matters &peeified in section 1 of Exhibit H; and 

(3) all documents produced by such Original Participating Manufacturer 

or Tobacco-Related Organization as of the MSA Execution Date and listed by the 
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plaintiffs as trial exhibits in th~ litigation matters specified in section 2 of 
-r" 

Exhibit H. 

(e) Unl~ss copies of such documents are already on its website, each Original 

Participating Manufacturer and Tobacco-Related Organization will place on its website 

copies of documents produced in any productitm ofdocuments that takes place on or after 

the date 30 days before the MSA Execution Date in any federal or state court civil action 

concerning smoking and health. Copies ofany documents required to be placed on a 

website pursuant to this subsection will be placed on such website within the later of45 

days after the MSA E"ecution Date or within 45 days after the production of such 

documents in any federal or state court action concerning smoking and health. This 

obligation will continue until June 30,2010. In placing such newly produced documents 

on its website, each Original Participating Manufacturer or Tobacco-Related 

Organization will identify, as part of its inde" to be created pursuant to subsection IV (h), 

the action in which it produced such documents and the date on which such documents 

were added to its website. 

(f) Nothing in this section IV shall require any Original Participating 

Manufacturer or Tobacco-Related Organization to place on its website or otherwise 

disclose documents that: (l) it continues to claim to be privileged, a trade secret, 

confidential or proprietary business information, or that contain other information not 

appropriate for public disclosure because ofpersonal privacy interests or <:ontractual 

rights of third parties; or (2) continue to be subject to any protective order, sealing order 

or other order or ruling that prevents or limits a litigant from disclosing such documents. 
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(g) Oversized or multimedia records will not be required to be placed on the 

Website, but each Original Participating Manufacturers and Tobacco-Related 

Organizations will make any such records available to the public by placing copies of 

them in the document depository established in The State ofMinnesota, eta!. \'. Philip 

Morris Incorporated, eta!., Cl-94-8565 (County of Ramsey, District Court, 2d Judicial 

Cir.). 

(h) Each Original Participating Manufacturer will establish an index and other 

features to improve searchable access to the document images on its website, as set forth 

in Exhibit I. 

(i) Within 90 days after the MSA Execution Date, the Original Participating 

Manufacturers will furnish NAAO with a project plan for completing the Original 

Participating Manufacturers' obligations under subsection IV(h) with respect to 

documents CIUTently on their websites and documents being placed on their websites 

pursuant to subsection JV(d). NAAO may engage a computer consultant at the Original 

Participating Manufacturers' expense for a period not to exceed two years and at a cost 

not to exceed $100,000. NAAO's computer consultant may review such plan and make 

recommendations consistent with this Agreement. In addition, within 120 days after the 

completion of the Original Participating Manufacturers' obligations under subsc•ction 

IV(d), NAAG's computer consultant may make final recommendations with respect to 

the wc:bsites consistent with this Agreement. In preparing these recommendations, 

NAAO's computer consultant may seck input from Settling State officials, public health 

organizations and other users ofthe websites. 



(j) The expenses incurred pursuant to subsection IV(i), and the expenses related 

to documents of the Tobacco·Related Organizations, will be severally shared among the 

Original Participating Manufacturers (allocated among them according to their Relative 

Market Shares). All other expenses incurred under this section will be borne by the 

Original Participating Manufacturer that incurs such expense. 

V. TOBACCO CONTROL AND UNDERAGE USE LAWS 

Each Participating Manufacturer agrees that following State·Specific Finality in a 

Settling State it will not initiate, or cause to be initiated, a facial challenge against the 

enforceability or constitutionality of such Settling State's (or such Settling State's 

political subdivisions') statutes, ordinances and administrative rules relating to tobacco 

control enacted prior to June I, 1998 (other than a statute, ordinance or rule challenged in 

any lawsuit listed in Exhibit M). 

VI. ESTABLISHMENT OF A NATJONAL FOUNDATION 

(a) Foundation Purposes. The Settling States believe that a comprehensive, 

coordinated program of public education and study is important to further the remedial 

goals of this Agreement. Accordingly, as part of the settlement of claims described 

herein, the payments specified in subsections VJ(b), VI(c), and IX( e) shall be made to a 

charitable foundation, trust or similar organi2".ation (the "Foundation") and/or to a 

program to be operated within the Foundation (the "National Public Education Fund"). 

The purposes of the Foundation will be to support (I) the study of and programs to 

reduce Youth Tobacco Product usage and Youth substance abuse in the States, and 

(2) the study ofand educational prognuns to prevent diseases associated with the use of 

Tobacco Products in the States. 
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(b) Base Foundation Payments. On March 31, 1999, IUld on March 31 of each 

subsequent year for a period of nine years thereafter, each Original Participating 

Manufacturer shall severally pay its Relative Market Share of $25,000,000 to fund the 

Foundation. The payments to be made by each of the Original Participating 

Manufacturers pursuant to this subsection (b) shall be subject to no adjustments, 

reductions, or offsets, and shall be paid to the Escrow Agent (to be credited to the 

Subsection VJ(b) Account), who shall disburse such payments to the Foundation only 

upon the occurrence of State-Specific Finality in at least one Settling State. 

(c) National Public Education Fund Payments. 

(I) Each Original Panicipating Manufacturer shall severally pay its 

Relative Market Share of the following base amounts on the following dates to the 

Escrow Agent for the benefit of the Foundation's National Public Education Fund 

to be used for the purposes and as described in subsections Vl(f)(l ), Vl(g) and 

Vl(h) below: $250,000,000 on March 31, 1999; $300,000,000 on March 31, 2000; 

$300,000,000 on March 31, 2001; $300,000,000 on March 31, 2002; and 

$300,000,000 on March 31, 2003, as such amounts are modified in accordance with 

this subsection (c). The payment due on March 31, 1999 pursuant to this subsection 

(c)(1) is to be credited to the Subsection VI( c) Account (First). Tho payments due 

on or after March 31, 2000 pursuant to this subsection V1(c)(l) are to be credited to 

the Subsection VI( c) Account (Subsequent). 

(2) The payments to be made by the Original Panicipating Manufacturers 

pursuant to this subsection (c), other than the payment due on March 31, 1999, shall 
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be subject to the Inflation Adjustment, the Volume Adjustment and the offset for 

miscalculated or disputed payments described in subsection Xl(i). 

(3) The payment made pursuant to this subsection (c) on March 31, 1999 

shall be disbursed by the Escrow Agent to the Foundation only upon the occurrence 

of State-Specific Finality in at least one Settling State. Each remaining payment 

pursuant to this subsection (c) shall be disbursed by the Escrow Agent to the 

Foundation only when State-Specific f"inality has occurred in Settling States having 

aggregate Allocable Shares equal to at least 80% of the. total aggregate Allocable 

Shares assigned to all States that were Settling States as of the MSA Execution 

Date. 

(4) In addition to the payments made pursuant to this subsection (c), the 

National Public Education Fund will be funded (A) in accordance with subsection 

IX( e), and (B) through monies contributed by other entities directly to the 

Foundation and designated for the National Public Education Fund ("National 

Public Education Fund Contributions"). 

(5) The payments made by the Original Participating Manufacturers 

pursuant to this subsection (c) and/or subsection IX( e) and monies received from all 

National Public Education Fund Contributions will be deposited and invested in 

accordance with the laws of the state of incorporation of the Foundation. 

(d) Creation and Organization of the Foundation. NAAG, through its executive 

committee, will provide for the creation of the Foundation. The Foundation shall be 

organized exclusively for charitable, scientific, and educational purposes within the 

meaning of internal Revenue Code section SOI(c)(3). The organiutional docwnents of 



the Foundation shall specifically incorporate the provisions of this Agreement relating to 

the Foundation, and will provide for payment of the Foundation's administrative 

expenses from the funds paid pursuant to subsection Vl(b) or VI( c). The Foundation 

shall be governed by a board of directors. The board of directors shall be comprised of 

eleven directors. NAAO, the National Governors' Association ("NOA''), and the 

National Conference of State Legislatures (''NCSL") shall each select from its 

membership two directors. These six directors shall select the five additional directors. 

One ofthese five additional directors shall have expertise in public health issues. Four of 

these five additional directors shall have expertise in medical, child psychology, or public 

health disciplines. The board of directors shall be nationally geographically diverse. 

(e) Foundation Affiliation. The Foundation shall be formally affiliated with an 

educational or medical institution selected by the board of directors. 

{f) Foundation Functions. The functions of the Foundation shall be: 

(I) carrying out a nationwide sustained advertising and education program 

to (A) counter the use by Youth of Tobacco Products, and (B) educate consumers 

about the cause and prevention ofdiseases associated with the use of Tobacco 

Products; 

(2) developing and disseminating model advertising and education 

programs to counter the use by Youth of substances that are unlawful for use or 

purchase by Youth, with an emphasis on reducing Youth smoking; monitoring 

and testing the effectiveness of such model programs; and, based on the 

information received from such monitoring and testing, continuing to develop and 

disseminate revised versions ofsuch model programs, as appropriate; 



(3) developing and disseminating model classroom education programs 

and curriculum ideas about smoking and substance abuse in the K-12 school 

system, including specific target programs for special at-risk populations; 

monitoring and testing the effectiveness of such model programs and ideas; and, 

based on the information received from such monitoring and testing, continuing to 

develop and disseminate revised versions ofsuch model programs or ideas, as 

appropriate; 

(4) developing and disseminating criteria for effective cessation 

programs; monitoring and testing the effectiveness of such criteria; and 

continuing to develop and disseminate revised versions of such criteria, as 

appropriate; 

(5) commissioning studies, funding research, and publishing repons on 

factors that influence Youth smoking and substance abuse and developing 

strategies to address the conclusions of such studies and research; 

(6) developing other innovative Youth smoking and substance abuse 

prevention programs; 

(7) providing targeted training and information for parents; 

(8) maintaining a library open to the public of Foundation-funded studies, 

repons and other publications related to the cause and prevention of Yc•uth 

smoking and substance abuse; 

(9) tracking and monitoring Youth smoking and substance abu.~e. with a 

focus on the reasons for any increases or failures to decrease Youth smoking and 



substance abuse and what actions can be taken to reduce Youth smoking and 

substance abuse; 

(10) receiving, controlling, and managing contributions from other entities 

to further the purposes described in this Agreement; and 

(II) receiving, controlling, and managing such funds paid by the 

Participating Manufacturers pursuant to subsections VI (b) and VI( c) above. 

(g) Foundation Grant-Making. The Foundation is authorized to make grants from 

the National Public Education Fund to Settling States and their political subdivisions to 

carry out sustained advertising and education programs to (l) counter the use by Youth of 

Tobacco Products, and (2) educate conswners about the cause and prevention of diseases 

associated with the use of Tobacco Products. In making such grants, the Foundation shall 

consider whether the Settling State or political subdivision applying for such grant: 

(I) demonstrates the extent of the problem regarding Youth smoking in 

such Settling State or political subdivision; 

(2) either seeks the grant to implement a model program developed by the 

Foundation or provides the Foundation with a specific plan for such applicant's 

intended use of the grant monies, including demonstrating such applicant's ability 

to develop an effective advertising/education campaign and to assess the 

effectiveness ofsuch advertising/education campaign; 

(3) has other funds readily available to carry out a sustained advertising 

and education program to (A) counter the use by Youth of Tobacco Products, and 

(B) educate consumers about the cause and prevention of diseases associated with 

the use ofTobacco Products; and 



(4) is a Scnling State that has not severed this section VI from its 

senlement with the Participating Manufacturers pursuant to subsection Vl(i) 

below, or is a political subdivision in such a Senling State. 

(h) Foundation Activities. The Foundation shall nc>t engage in, nor shall any of 

the Foundation's money be used to engage in, any political activities or lobbying, 

including, but not limited to, support ofor opposition to candidates, ballot initiatives, 

referenda or other similar activities. The National Public Education Fund shall be used 

only for public education and edvertising regarding the addictivcness, health effects, and 

social costs related to the use of tobacco products and shall not be used for any personal 

attack on, or vjJiflcation of, any person (whether by name or business affiliation), 

company, or governmental agency, whether individually or collectively. The Foundation 

shall work to ensure that its activities are carried out in a culturally and linguistically 

appropriate manner. The Foundation's activities (including the National Public 

Education Fund) shall be carried out se>Jely within the States. The payments described in 

subsections Vl(b) and Vl(c) above are made at the direction and on behalf of Settling 

States. By making such payments in such manner, the Participating Manufacturers do not 

undertake and expressly disclaim any responsibility with respect to the creation, 

operation. liabilities, or tax status of the Foundation or the National Public Education 

Fund. 

(i) Severance of this Section. If the Attorney General ofa Senling State 

determines that such Settling State may not lawfully enter into this section VI E1S a matter 

ofapplicable state Jaw, such Attorney Geneml may sever this section VI from its 

settlement with the Participating Manufacturers by giving written notice of such 
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severance to each Participating Manufacturer and NAAG pursuant to subsection XVIII(k) 

hereof. Ifany Settling State exercises its right to sever this section VI, this section VI 

shall not be considered a part of the specific settlement between such Settling State and 

the Participating Manufacturers, and this section VI shall not be enforceable by or in such 

Settling State. The payment obligation of subsections VI(b) and VI( c) hereofshall apply 

regardless of a determination by one or more Settling States to sev<r section VI hereof; 

provided, however, that if all Settling States sever section VI hereof, the payment 

obligations ofsubsections (b) and (c) hereof shall be null and void. If the Attorney 

General of a Settling State that severed this section VI subsequently determines that such 

Settling State may lawfully enter into this section VI as a matter ofapplicable state law, 

such Attorney General may rescind such Settling State's previous severance of this 

section Vl by giving written notice of such rescission to each Participating Manufacturer 

and NAAG pursuant to subsection XVIII(k). Ifany Senling State rescinds such 

severance, this section VI shall be considered a pan of the specific settlement between 

such Senling State and the Participating Manufacturers (including for purposes of 

subsection (g)(4)}, and this section VI shall be enforceable by and in such Settling State. 

VJI. ENFORCEMENT 

(a) Jurisdiction. Each Participating Manufacturer and each Settling State 

acknowledge that the Coun: (I) has jurisdiction over the subject maner of the action 

identified in Exhibit D in such Settling State and over each Participating Manuracturer; 

(2) shall retain exclusive jurisdiction for the purposes of implementing and enforcing this 

Agreement and the Consent Decree as to such Settling State; and (3) except as provided 

in subsections IX( d), XI( c) and XVll(d) and Exhibit 0, shall be the only coun to which 
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disputes under this Agreement or the Consent Decree are preoented as to such Settling 

State. Provided, however, that notwithstanding the foregoing, the Escrow Coun (as 

defined in the Escrow Agreement) shall have exclusive jurisdiction, as provided in 

section IS of the Escrow Agreement, over any suit, action or proceeding seeking to 

interpret or enforce any provision of, or based on any right arising out of, the Escrow 

Agreement. 

(b) Enforcement of Consent Decree. Except as e>cpressly provided in the Consent 

Decree, any Settling State or Released Party may apply to the Court to enforce the tenns 

of the Consent Decree (or for a declaration construing any such term) with respect to 

alleged violations within such Settling State. A Settling State may not seek to enforce the 

Consent Decree of another Settling State; provided, however, that nothing contained 

herein shall affect the ability of any Settling State to (l) coordinate state enforcement 

actions or proceedings, or (2) file or join any amicus brief. In the event that the Court 

determines that any Participating Manufacturer or Settling State has violated the Consent 

Decree within such Senling State, the party that initiated the proceedings may request any 

and all relief available within such Settling State pursuant to the Consent Decree. 

(c) Enforcement of this Agreement. 

(I) Except liS provided in subsections IX( d), Xl(c), XVII(d) and Exhibit 

0, any Settling State or Par1icipating Manufacturer may bring an action in the 

Court to enforce the terms of this Agreement (or for a declaration construing any 

such term ("Declaratory Order")) with respect to disputes, alleged violations or 

alleged breaches within such Settling State. 



(2) Before initiating such proceedings, a party shall provide 30 days' 

written notice to the Attorney General ofeach Settling State, to NAAG, and to 

each Participating Manufacturer of its intent to initiate proceedings pursuant to 

this subsection. The 30-day notice period may be shonened in the event that the 

relevant Attorney General reasonably determines that a compelling time-sensitive 

public health and safety concern requires more immediate action. 

{3) In the event that the Court determines that any Participating 

Manufacturer or Settling State has violated or breached this Agreement, the pany 

that initiated the proceedings may request an order restraining such violation or 

breach, and/or ordering compliance within such Settling State (an "Enforcement 

Order"). 

(4) Ifan issue arises as to whether a Participating Manufacturer has failed 

to comply with an Enforcement Order, the Attorney General for the Settling State 

in question may seek an order for interpretation or for monetary, civil contempt or 

criminal sanctions to enforce compliance with such Enforcement Order. 

(5) If the Court finds that a good-faith dispute exists as to the meaning of 

the terms of this Agreement or a Declaratory Order, the Court may in its 

discretion detennine to enter a Declaratory Order rather than an Enforcement 

Order. 

(6) Whenever possible, the parties shall seek to resolve an alleged 

violation of this Agreement by discussion pursuant to subsection XVIIJ(m) of this 

Agreement. In addition, in determining whether to seek an Enforcement Order, or 

in determining whether to seck an order for monetary, civil contempt or criminal 
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sanctions for any claimed violation of an Enforcement Order, the Anomey 

General shall give good-faith consideration to whether the Participating 

Manufacturer that is claimed to have violated this Agreement has taken 

appropriate and reasonable steps to cause the claimed violation to be cured, unless 

such party has been guilty ofa pattem of violations oflike nature. 

(d) Right of Review. All orders and other judicial determinations made by any 

court in connection with this Agreement or any Consent Decree shall be •ubject to all 

available appellate review, and nothing in this Agreement or any Consent Decree shall be 

deemed to constitute a waiver of any right to any such review. 

(e) Applicability. This Agreement and the Consent Decree apply only to the 

Participating Manufacturers in their corporate capacity acting through their respective 

successors and assigns, directors, officers, employees, agents, subsidiaries, divisions, or 

other internal organizational units of any kind or any other entities acting in concert or 

participation with them. The remedies, penalties and sanctions that may be imposed or 

assessed in connection with a breach or violation of this Agreement or the Consent 

Decree (or any Declaratory Order or Enfonccment Order issued in connection \vith this 

Agreement or the Consent Decree ) shall only apply to the Participating Manufacturers, 

and shall not be imposed or assessed against any employee, officer or director ofany 

Participating Manufacturer, or against any other person or entity as a consequence of such 

breach or violation, and the Court shall have no jurisdiction to do so. 

(f) Coordination ofEnfoncement. The Attorneys General of the Settling States 

(through NAAG) shall monitor potential conflicting intetpretations by courts ofdifferent 

States of this Agreement and the Consent Decrees. The Settling States shall use their best 
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efforts, in cooperation with the Participating Manufacturers, to coordinate and resolve the 

effects of such conflicting interpretations as to matters that are not exclusively local in 

nature. 

(g) Inspection and Discovery Rights,. Without limitation on whatever other rights 

to access they may be permitted by law, following State-Specific Finality in a Settling 

State and for seven years thereafter, representatives of the Attorney General of such 

Settling State may, for the purpose of enforcing this Agreement and the Consent Decree, 

upon reasonable cause to believe that a violation of this Agreement or the Consent Decree 

has occurred, and upon reasonable prior written notice (but in no event less than I 0 

Business Days): (I) have access during regular office hours to inspect and copy all 

relevant non-privileged, non-work-product books, records, meeting agenda and minutes, 

and other documents (whether in hard copy form or stored electronically) of each 

Participating Manufacturer insofar as they pertain to such believed violation; and 

(2) interview each Participating Manufacturer's directors, officers and employees (who 

shall be entitled to have counsel present) with respect to relevant, non-privileged, non· 

work-product matters pertaining to such believed violation. Documents and information 

provided to representatives of the Attorney General of such Settling State pursuant to this 

section VII shall be kept confidential by the Settling States, and shall be utilized only by 

the Settling States and only for purposes of enforcing this Agreement, the Consent Decree 

and the criminal law. The inspection and discovery rights provided to such Settling State 

pursuant to this subsection shall be coordinated through NAAG so as to avoid repetitive 

and eKcessive inspection and discovery. 
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VIll. CERTAIN ONGOING RESPONSIBILITIES OF THE SETTLING STATES 

(a) Upon approval of the NAAG executive committee, NAAG will provide 

coordination and facilitation for the implementation and enforcement of this Agreement 

on behalfof the Attorneys General of the Settling States, including the following: 

(I) NAAG will assist in coordinating the inspection and disc.overy 

activities referred to in subsections lll(p)(3) and VII(g) regarding compliance with 

this Agreement by the Participating Manufacturers and any new tobacco-related 

trade associations. 

(2) NAAG will convene at least two meetings per year and one major 

national conference every three years for the Attorneys General of the Settling 

States, the directors of the Foundation and three persons designated by each 

Participating Manufacturer. The purpose of the meetings and conference is to 

evaluate the success of this Agreement and coordinate efforts by the Attorneys 

General and the Panicipating Manufacturors to continue to reduce Youth 

smoking. 

(3) NAAG will periodically inform NGA, NCSL, the National 

Association of Counties and the National League ofCities of the resulls of the 

meetings and conferences referred to in subsection (a)(2) above. 

(4) NAAG will support and coordinate the efforts of the Attorneys 

General ofthe Settling States in carrying out their responsibilities under this 

Agreement. 

(5) NAAG will pcrfonn the other functions specified for it in this 

Agreement, including the functions specified in section JV. 
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(b) Upon approval by the NAAO executive committee to assume the 

responsibilities outlined in subsection Vlll(a) hereof, each Original Participating 

Manufacturer shall cause to be paid, beginning on December 3 I, I 998, and on December 

31 of each year thereafter through and including December 3 I, 2007, its Relative Market 

Share of S I 50,000 per year to the Escrow Agent (to be credited to the Subsection VIII (b) 

Account), who shall disburse such monies to NAAG within 10 Business Days, to fund 

the activities described in subsection Vlll(a). 

(c) The Attorneys General of the Settling States, acting tluough NAAG, shall 

establish a fund ("The States' Antitrust/Consumer Protection Tobacco Enforcement 

Fund") in the form attached as EKhibit J, which will be maintained by such Attorneys 

General to supplement the Settling States' (I) enforcement and implementation of the 

terms of this Agreement and the Consent Decrees, and (2) investigation and litigation of 

potential violations of laws with respect to Tobacco ProducL<, as set forth in Exhibit J. 

Each Original Participating Manufacturer shall on March 31, 1999, severally pay its 

Relative Market Share of$50,000,000 to the Escrow Agent (to be credited to the 

Subsection VJII(c) Account), who shall disburse such monies to NAAG upon the 

occurrence of State-Specific Finality in at least one Settling State. Such funds will be 

used in accordance with the provisions of EKhibit J. 

IX. PAYMENTS 

(a) All Payments Into Escrow. All payments made pursuant to this Agreement 

(except those payments made pursuant to section XVII) shall be made into escrow 

pursuant to the Escrow Agreement, and shall be credited to the appropriate Account 

established pursuant to the Escrow Agreement. Such payments shall be disbursed to the 
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beneficiaries or returned to the Participating Manufacturers only as provided in section XJ 

and the Escrow Agreement. No payment obligation under this Agreement shall arise (I) 

unless and until the Escrow Court has approved and retained jurisdiction over the Escrow 

Agreement or (2) if such approval is reversed (unless and until such reversal is itself 

reversed). The panics agree to proceed as expeditiously as possible to resolve any issues 

that prevent approval of the Escrow Agreement. Ifany payment (other than the first 

initial payment under subsection IX(b)) is delayed because the Escrow Agreement has not 

been approved, such payment shall be due and payable (together with interest at the 

Prime Rate) within I 0 Business Days afler approval of the Escrow Agreement by the 

Escrow Court. 

(b) Initial Payments. On the second Uusiness Day after the Escrow Court 

approves and retains jurisdiction over the Escrow Agreement, each Original Participating 

Manufacturer shall severally pay to the Escrow Agent (to be credited to the Subsection 

IX(b) Account (First)) its Market Capitalization Percentage (as set forth in Exhibit K) of 

the base amount ofS2,400,000,000. On January lO, 2000, each Original Participating 

Manufacturer shall severally pay to the Escrow Agent its Relative Market Share of the 

base amount of$2,472,000,000. On January 10,2001, each Original Participating 

Manufacturer shall severally pay to the Escrow Agent its Relative Market Share of the 

base amount of$2,546,160,000. On January 10,2002, each Original Participating 

Manufacturor shall severally pay to the Escrow Agent its Relative Market Share of the 

base amount ofS2,622,544,800. On January 10,2003, each Original Participating 

Manufacturer shall severally pay to the Escrow Agent its Relativ< Market Share of the 

base amount of$2,701,221,144. The payments pursuant to this subsection (b) due on or 
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after January JO, 2000 shall be credited to the Subsection IX(b) Account (Subsequent). 

The foregoing payments shall be modified in accordance with this subsection (b). The 

payments made by the Original Participating Manufactunors pursuant to this subsection 

(b) (other than the fi10t such payment) shall be subject to the Volume Adjustment, the 

Non-Settling States Reduction and the offset for miscalculated or disputed payments 

described in subsection Xl(i). The first payment due under this subsection (b) shall be 

subject to the Non-Senling States Reduction, but such reduction shall be determined as of 

the date one day before such payment is due (rather than the date l S days before). 

(c) Annual Payments and Strategic Contribution Payments. 

(I) On April l S, 2000 and on April 15 of each year thereafter in 

perpetuity, each Original Participating Manufacturer shall soverally pay to the 

E«:row Agent (to be credited to the Subsection IX(c)(l) Account) its Relative 

Market Share of the base amounts specified below, as such payments are modified 

in accordance with this subsection (c)(l ); 
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Year BueAmounl 

2000 $4,500,000,000 
2001 $5,000,000,000 
2002 $6,500,000,000 
2003 $6,500,000,000 
2004 $8,000,000,000 
2005 $8,000,000,000 
2006 $8,000,000,000 
2007 $8,000,000,000 
2008 $8,139,000,000 
2009 $8,139,000,000 
2010 $8,139,000,000 
2011 $8,139,000,000 
2012 $8,139,000,000 
2013 $8,139,000,000 
2014 $8,139,000,000 
2015 $8,139,000,000 
2016 $8,139,000,000 
2017 $8,139,000,000 

2018 and each year thereafter S9,000,000,000 

The payments made by the Original Participating Manufacturers pursuant to this 

subsection (c)(l) shall be subject to the Inflation Adjustment, the Volume 

Adjustment, the Previously Settled States Reduction, the Non-Settling States 

Reduction, the NPM Adjustment, the offsel for miscalcula!ed or disputed 

payments described in subsection XI(i), the Federal Tobacco Legislation Offset, 

the Litigating Releasing Parties Offset, and the offsets for claims over described 

in subsections XII(a)(4)(B) and Xll(a)(8). 

(2) On April I 5, 2008 and on April I 5 of each year thereafter through 

2017, each Original Participating Manufacturer shall severally pay to the Escrow 

Agent (to be credited to the Subsection IX(c)(2) Account) its Relative Market 

Share of the base amount of$861,000,000,"' such payments are modified in 

accordance with this subsection (c)(2). The payments made by the Original 
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Participating Manufacturers pursuant to Ibis subsection (c)(2) shall be subject to 

the Inflation Adjustment, the Volume Adjustment, the NPM Adjustment, the 

offset for miscalculated or disputed payments described in subsection Xl(i), the 

Federal Tobacco Legislation Offset, the Litigating Releasing Parties Offset, and 

the offsets for claims over described in subsections Xll(aX4)(B) and Xll(a)(8). 

Such payments shall also be subject to the Non-Settling States Reduction; 

pro,•ided, however, that for pwposes ofpayments due pursuant to this subsection 

(c)(2) (and corresponding payments by Subsequent Participating Manufacturers 

under subsection IX(i)), the Non·Senling States Reduction shall be derived as 

follows: {A) the poyments made by the Original PBl'licipating Manufacturers 

pursuant to this subsection (c)(2) shall be allocated among the Settling States on a 

percentage basis to be determined by the Settling States pursuant to the 

procedures set forth in Exhibit U, and the resulting allocation percentages 

disclosed to the Escrow Agent, the Independent Auditor and the Original 

Participating Manufacturers not later than June 30, 1999; and (B) the Non-Settling 

States Reduction shall be based on the sum of the Allocable Shares so established 

pursuant to subsection {c)(2)(A) for those States that were Settling States as of the 

MSA Execution Date and as to which this Agreement has terminated as of the 

date IS days before the payment in question is due. 

(d) Non·Panicipating Manufacturer Adjustment. 

(I) Calculation ofNPM Adjustment for Original Participating 

Manufacturers. To protect the public health gains achieved by this Agreement, 

certain payments made pursuant to this Agreement shall be subject to an NPM 
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Adjustment. Payments by the Original Participating Manufacturers to which the 

NPM Adjustment applies shall be adjusted as provided below; 

(A) Subject to the provisions of subsections (d)(I)(C), (d)(l )(D) 

and (dX2) below, each Allocated Payment shall be adjusted by subtracting 

from such Allocated Payment the product of such Allocated Payment 

amount multiplied by the NPM Adjustment Percentage. The "NPM 

Adjustment Percentage" shall be calculated as follows: 

{i) If the Market ShBTe Loss for the year immediately 

preceding the year in which the payment in question is due is less 

than or equal to 0 (zero), then the NPM Adjustment Percentage 

shall equal zero. 

(ii) If the Market ShBTe Loss for the year immediately 

preceding the year in which the payment in question is due is 

greater than 0 (zero) and less than or equal to 16 2/3 percentage 

points, then the NPM Adjustment Percentage shall be equal to the 

product of(x) such Market Share Loss and (y) 3 (three). 

(iii) If the Market Share Loss for the year immediately 

preceding the year in which the payment in question is due is 

greater than 16 213 percentage points, then the NPM Adjustment 

Percentage shall be equal to the sum of (x) 50 percentage points 

and (y) the product of{J) the Variable Multiplier and (2) the result 

of such Market Share Loss minus 16 213 percentage points. 
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(B) Definitions: 

(i) "Base Aggregate Participating Manufacturer Market 

Share" means the result of (x) the sum of the applicable Market 

Shares (the applicable Market Sha.re to be that for 1997) of all 

present and former Tobacco Product Manufacturers that were 

Pl!.l'licipating Manufacturers during the entire calendar year 

immediately preceding the year in which the payment in question 

is due minus (y) 2 (two) percentage points. 

(ii) "ActLlSl Aggregate Participating Manufacturer Market 

Share" means the sum of the applicable Market Shares of all 

present and former Tobacco Product Manufacturers that were 

Pl!.l'licipating Manufacturers during the entire calendar year 

immediately preceding the year in which the payment in question 

is due (the applicable Market Share to be that for the calendar year 

immediately preceding the year in which the payment in question 

is due). 

(iii) "Market Share Loss" means the result of (x) the Base 

Aggregate Participating Manufacturer Market Share minus (y) the 

Actual Aggregate Participating Manufacturer Market Share. 

(iv) "Variable Multiplier" equals SO percentage points 

divided by the result of (x) the Base Aggregate Pl!.l'licipating 

Manufacturer Market Share minus (y) 16 213 percentage points. 
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(C) On or before February 2 of each year following B year in 

which there was a Market Share Loss greater than zero, a nationally 

recognized finn ofeconomic consultants (the "finn'ishall determine 

whether the disadvantages experienced as 11 result of the provisions of this 

Agreement were a signifiCilllt factor contributing to the Market Share Loss 

for the year in question. Ifthe firm determines that the disadvantages 

experienced as a result of the provisions of this Agreement were a 

significant factor contributing to the Market Share Loss for the year in 

question, the NPM Adjustment described in subsection IX(d)(l) shall 

apply. If the Firm determines that the disadvantages experienced as a 

result of the provisions of this Agreement were not a significant factor 

contributing to the Market Share Loss for the year in question, the NPM 

Adjustment described in subsection IX(d)(l) shall not apply. The Original 

Panicipating Manufacturers, the Settling States, and the Attorneys General 

for the Settling States shall cooperate to ensure that the determination 

described in this subsection (I)(C) is timely made. The Firm shall be 

acceptable to (and the principals responsible for this assignment shall be 

acceptable to) both the Original Panicipating Manufacturers and" 

majority of those Attorneys General who are both the Attorney General of 

a Settling State and a member of the NAAG executive committee at the 

time in question {or in the event no such firm or no such principals shall be 

acceptable to •uch panics, National Economic Research A•sooiates, Inc., 

or its successors by merger, acquisition or otherwise ("NERA"), acting 
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through 8 principal or principals acceptable to such panics, if such a 

person can be identified and, if not, acting through 8 principal or principals 

identified by NERA, or a successor finn selected by the CPR Institute for 

Dispute Resolution). As soon as practicable after the MSA Execution 

Date, the Firm shall be jointly retained by the Settling States and the 

Original Participating Manufacturers for the purpose of making the 

fo~going determination, and the Firm shall provide written notice to each 

Settling State, to NAAG, to the Independent Auditor and to each 

Participating Manufacturer ofsuch determination. The determination of 

the Firm with respect to this issue shall be conclusive and binding upon all 

parties, and shall be final and non-appealable. The reasonable fees and 

expenses of the Finn shall be paid by the Original Participating 

Manufacturers according to their Relative Market Shares. Only the 

Participating Manufacturers and the Settling States, and their respective 

counsel, shall be entitled to communicate with the Firm with respect to the 

Firm's activities pursuant to this subsection (I XC). 

(D) No NPM Adjustment shall be made with respect to a payment 

if the aggregBte number ofCigarettes shipped in or to the fifty United 

States, the District of Columbia and Puerto Rico in the year immediately 

p~ceding.the year in which the payment in question is due by those 

Participating Manufacturers that had become Participating Manufacturers 

prior to 14 days after the MSA Execution Date is greater than the 

aggregate number ofCigarettes shipped in or to the fifty United States, the 
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District ofColumbia, and Puerto Rico in 1997 by such Participating 

Manufacturers (and any of their Affiliates that made such shipments in 

1997, as demonstrated by certified audited statements ofsuch Affiliates' 

shipments, and that do not continue to make such shipments after the 

MSA Execution Date because the responsibility for such shipments has 

been transferred to one ofsuch Participating Manufacturers). 

Measurements of shipments for purposes of this subsection (D) shall be 

made in the manner prescribed in subsection Il(mm); in the event that such 

shipment data is unavailable for any Participating Manufacturer for I 997, 

such Participating Manufacturer's shipment volume for such year shall be 

measured in the manner prescribed in subsection ll(z). 

(2) Allocation among Settling States ofNPM Adjustment for Original 

Participating Manufacturers. 

(A) The NPM Adjustment set forth in subsection (d)( I) shall apply 

to the Allocated Payments of all Settling States, eKcept as set forth below. 

(B) A Settling State's Allocated Payment shall not be subject to an 

NPM Adjustment: (i) if such Settling State continuously had a Qualifying 

Statute (as defined in subsection (2)(E) below) in full force and effect 

during the entire calendar year immediately preceding the year in which 

the payment in question is due, and diligently enforced the provisions of 

such statute during such entire calendar year; or (ii) if such Settling State 

enacted the Model Statute (as defmed in subsection (2XE) below) for the 

first time during the calendar year immediately preceding the year in 
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which the payment in question is due, continuously had the Model Statute 

in full force and effect during the last Sill: months ofsuch calendar year, 

and diligently enforced the provisions ofsuch statute during the period in 

which it was in full force and effect. 

(C) The aggregate amount of the NPM Adjustments that would 

have applied to the Allocated Payments of those Settling States that are 

not subject to an NPM Adjustment pursuant to subsection (2)(B) shall be 

reallocated among all other Settling States pro rata in proportion to their 

respective Allocable Shares (the applicable Allocable Shares being those 

listed in Emibit A), and such other Settling States' Allocated Payments 

shall be further reduced accordingly. 

(D) This subsection (2)(D) shall apply if the amount of the NPM 

Adjustment applied put$uant to subsection (2)(A) to any Settling State 

plus the amount ofthe NPM Adjustments reallocated to such Settling 

State pursuant to subsection (2)(C) in any individual year would either (i) 

e><ceed such Settling State's Allocated Payment in that year, or (ii) if 

subsection (2XF) applies to the Settling State in question, exceed 65% of 

such Settling State's Allocated Payment in that year. For each Settling 

State that has an excess as described in the preceding sentence, the excess 

amount ofNPM Adjustment shall be further reallocated among all other 

Settling States whose Allocated Payments are subject to an NPM 

Adjustment and that do not have such an excess, pro rata in proportion to 

their respective Allocable Shares, and such other Settling States' Allocated 



Payments shall be further reduced acoordingly. The provisions of this 

subsection (2)(D) shall be repeatedly applied in any individual year until 

either (i) the aggregate amount ofNPM Adjustments has been fully 

reallocated or (ii) the full amount of the NPM Adjustments subject to 

reallocation under subsection (2XC) or (2)(D) cannot be fully reallocated 

in any individual year as described in those subsections because (x) the 

Allocated Payment in that year ofeach Settling State that is subject to an 

NPM Adjustment and to which subsection (2)(F) does not apply has been 

reduced to zero, and (y) the Allocated Payment in that year of each 

Settling State to which subsection (2)(F) applies has been reduced to 35% 

of such Allocated Payment. 

(E) A "Qualifying Statute" means a Settling State's statute, 

regulation, law and/or rule (applicable everywhere the Settling State has 

authority to legislate) that effectively and fully neutralizes the cost 

disadvantages that the Participating Manufacturers experience vis-a-vis 

Non-Participating Manufacturcn; within such Settling State as a result of 

.the provisions of this Agreement. Each Participating Manufacturer and 

each Settling State agree that the model statute in the fonn set forth in 

Exhibit T (the "Model Statute"), ifenacted without modification or 

addition (except for particulariud state procedural or technical 

requirements) and not in conjunction with any other legislative or 

regulatory proposal, shall constitute a Qualifying Statute. Each 

Participating Manufacturer agrees to support the enactment ofsuch Model 
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Statute if such Model Statute is introduced or proposed (i) without 

modification or addition (except for particularized procedural or technical 

requirements), and (ii) not in conjunction with any other legislative 

proposal. 

(F) If a Settling State (i) enacts the Model Statute without any 

modification or addition (except for particularized state procedural or 

technical requirements) and not in conjunction with any other legislative 

or regulatory proposal, (ii) uses its best efforts to keep the Model Statute 

in full force and effect by, among other things, defending the Model 

Statute fully in any litigation brought in state or federal court within such 

Settling State (including litigating all available appeals that may affect the 

effectiveness of the Model Statute), and (iii) otherwise complies with 

subsection (2)(B), but a court of competent jurisdiction nevertheless 

invalidates or renders unenforceable the Model Statute with respect to 

such Settling State, and but for such ruling the Settling State would have 

been exempt from an NPM Adjustment under subsection (2)(8), then the 

NPM Adjustment (including reallocations pursuant to subsections (2)(C) 

and (2){D)) shall still apply to such Settling State's Allocated Payments 

but in any individual year shall not exceed 65% of the amount ofsuch 

Allocated Payments. 

(G) In the event a Settling State proposes and/or enacts a statute, 

regulation, law and/or rule (applicable everywhere the Settling State has 

authority to legislate) that is not the Model Statute and asserts that such 
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statute, regulation. law and/or rule is a Qualifying Statute, the Finn shall 

be jointly retained by the Settling States and the Original Participating 

Manufacturers for the purpose of detennining whethe~ or not such statute, 

regulation, law and/or rule constitutes a Qualifying Statute. The Finn 

shall make the foregoing determination within 90 days ofa written request 

to it from the relevant Settling State (copies of which request the Settling 

State shall also provide to all Participating Manufacturers and the 

Independent Auditor), and the Firm shall ptomptly thereafter ptovide 

written notice of such determination to the relevant Settling State, NAAG, 

all Participating Manufacturers and the Independent Auditor. The 

determination of the Firm with respect to this issue shall be conclusive and 

binding upon all parties, IUld shall be final and non-appealable; provided, 

however, (i) that such determination shall be of no force and effect with 

respect to a proposed statute, regulation, law IUldlor rule that is thereaftet 

enacted with any modification or addition; and (ii) that the Settling State 

in which the Qualifying Statute was enacted and any Participating 

Manufacturct may at any time request that the Firm reconsidet its 

determination as to this issue in light ofsubsequent events (including, 

without limitation, subsequent judicial review, interpretation, modification 

and/or disapproval of a Settling State's Qualifying Statute, and the manner 

and/or the effect of enforcement of such Qualifying Statute). The Original 

Participating Manufacturers shall severally pay their Relative Market 

Shares of the reasonable fees and expenses of the Firm. Only the 
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Participating Manufacturers and Settling States, and their respective 

counsel, shall he entitled to communicate with the Firm with respect to the 

Firm's activities pursuant to this subsection (2)(G). 

(H) Except as provided in subsection (2)(F), in the event a 

Qualifying Statute is enacted within a Settling State and is thereafter 

invalidated or declared unenforceable by a court ofcompetent jurisdiction, 

othetwise rendered not in full force and effect, or, upon reconsideration by 

the Firm pursuant to subsection (2)(G) determined not to constitute a 

Qualifying Statute, then such Settling State's Allocated Payments shall be 

fully subject to an NPM Adjustment unless and until the requirements of 

subsection (2)(8) have been once again satisfied. 

(3) Allocation ofNPM Adjustment among Original Participating 

Manufacturers. The portion of the total amount of the NPM Adjustment to which 

the Original Participating Manufacturers are entitled in any year that can be 

applied in such year consistent with subsection IX(d)(2) (the "Available NPM 

Adjustment") shall be allocated among them as provided in this subsection 

IX(d)(3). 

(A) The "Base NPM Adjustment" shall be determined for each 

Original Participating Manufacturer in such year as follows: 

(i) For those Original Participating Manufacturers whose 

Relative Market Shares in the year immediately preceding the year 

in which the NPM Adjustment in question is applied execed or are 
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equal to their respective 1997 Relative Market Shares, the Base 

NPM Adjustment shall equal 0 (zero). 

(ii) For those Original Participating Manufacturers whose 

Relative Market Shares in the year immediately preceding the year 

in which the NPM Adjustment in question is applied are less than 

their respective 1997 Relative Market Shares, the Base NPM 

Adjustment shall equal the result of (x) the difference between 

such Original Participating Manufacturer's Relative Market Share 

in such preceding year and its 1997 Relative Market Share 

multiplied by both (y) the number of individual Cigarettes 

(expressed in thousands ofunits) shipped in or to the United States, 

the District of Columbia and Puerto Rico by all the Original 

Pa11icipating Manufacturers in such preceding year (determined in 

accordance with subsection ll(mm)) and (2) $20 per each thousand 

units of Cigarettes (as this number is adjusted pursuant to 

subsection IX(d)(3)(C) below). 

(iii) For those Original Participating Manufacturers whose 

Base NPM Adjustment, if calculated pursuant to subsection 

(ii) above, would exceed $300 million (as this number is adjusted 

pursuant to subsection IX(dXJ)(C) below), the Base NPM 

Adjustment shall equal $300 million (or such adjusted number, as 

provided in subsection IX(d)(3)(C) below). 
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(B) The share of the Available NPM Adjustment each Original 

Participating Manufacturer is entitled to shall be calculated as follows: 

(i) lflhe Available NPM Adjustment the Original 

Participating Manufacturers are entitled to in any year is Jess than 

or equal to the sum of the Base NPM Adjustments of all Original 

Participating Manufacturers in such year, then such Available 

NPM Adjustment shall be allocated among those Original 

Participating Manufacturers whose Base NPM Adjustment is not 

equal to 0 (zero) pro rata in proportion to their respecti\'e Base 

NPM Adjustments. 

(ii) If the Available NPM Adjustment the Original 

Participating Manufacturers are entitled to in any year exceeds the 

sum of the Base NPM Adjustments of all Original Participating 

Manufacturers in such year, then (x) the difference between such 

Available NPM Adjustment and such sum of the Base NPM 

Adjustments shall be allocated among the Original Participating 

Manufacturers pro rata in proportion to their Relati\'e Market 

Shares (the applicable Relative Market Shares to be those in the 

year immediately preceding such year), and (y) each Original 

Participating Manufacturer's share of such Available NPM 

Adjustment shall equal the swn of(/) its Base NPM Adjustment 

for such year, and (2) the amount allocated to such Original 

Participating Manufacturer pursuant to clause (x). 
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(iii) If an Original Participating Manufacturer's share of 

the Available NPM Adjustment calculated pursuant to subsection 

IX(d)(3)(B)(i) or IX(d)(3)(B)(ii) exceeds such Original 

Participating Manufacturer's payment amount to which such NPM 

Adjustment applies (as such payment amount has been determined 

pursuant to step B of clause "Seventh" ofsubsection IXG)), then 

(/)such Original Participating Manufacturer's share of the 

Available NPM Adjustment shall equal such payment amount, and 

(2) such excess shall be reallocated among the other Original 

Participating Manufacturers pro rata in proportion to their Relative 

Market Shares. 

(C) Adjustments: 

(i) For calculations made pursuant to this subsection 

IX(d)(3) (ifany) with respect to payments due in the year 2000, the 

number used in subsection IX(d)(3)(A)(ii)(z) shall be $20 and the 

number used in subsection IX(d)(3)(A)(iii) shall be $300 million. 

Each year thereafter, both these numbers shall be adjusted upward 

or downward by multiplying each of them by the quotient 

produced by dividing (x) tbe average revenue per Cigarette of all 

the Original Participating Manufacturers in the year immediately 

--~ceding such year, by (y) the average revenue per Cigarette ofall 

:iginal Participating Manufacturers in the year immediately 

preceding such immediately prec;eding year. 
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(ii) For pwposes of this subsection, the average revenue 

per Cigarette ofall the Original Participating Manufacturers in any 

year shall equal (x) the aggregate revenues of all the Original 

Participating Manufacturers from sales of Cigarettes in the fifty 

United States, the District of Columbia and Puerto Rico after 

Federal excise taxes and after payments pursuant to this Agreement 

and the tobacco litigation Settlement Agreements with the States of 

Florida, Mississippi, Minnesota and Texas (as such revenues are 

reported to the United States Securities and Exchange Commission 

("SEC") for such year (either independently by the Original 

Participating Manufacturer or as part of consolidated financial 

statements reponed to the SEC by an Affiliate of the Original 

Participating Manufacturers) or, in the case of an Original 

Participating Manufacturer that does not report income to the SEC, 

as reported in financial statements prepared in accordance with 

United States generally accepted accounting principles and audited 

by a nationally recognized accounting finn), divided by (y) the 

aggregate number of the individual Cigarettes shipped in or to the 

United States, the District of Columbia and Puerto Rico by all the 

Original Participating Manufacturers in such year (detennined in 

accordance with subsection Il(mm)). 

(D) In the event that in the year immediately preceding the year in 

which the NPM Adjustment in question is applied both (x) the Relative 
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Market Share ofLorillard Tobacco Company (or of its successor) 

("Lori liard") was less than or equal to 20.0000000%, and (y) the number 

of individual Cigarettes shipped in or to the United States, the District of 

Columbia and Pueno Rico by Lorillard {determined in accordance with 

subsection II(mm)) (for pwposes ofthis subsection {D), "Volume") was 

Jess than or equal to 70 billion, Lorillard's and Philip Morris 

Incorporated's (or its successor's) ("Philip Morris") shares of the 

Available NPM Adjustment calculated pursuant to subsections {3)(A)-(C) 

above shall be further reallocated between Lorlllard and Philip Morris as 

follows (this subsection (3)(0) shall not apply in the year in which either 

of the two conditions specified in this sentence is not satisfied): 

(i) Notwithstanding subsections (A)-(C) of this subsection 

(d)(3), but subject to further adjustment pursuant to subsections 

(D)(ii) and (D)(iii) below, Lorillard's share of the Available NPM 

Adjustment shall equal its Relative Market Share of such Available 

NPM Adjustment (the applicable Relative Market Share to be that 

in the year immediately preceding the year in which such NPM 

Adjustment is applied). The dollar amount of the difference 

between the share ofthe Available NPM Adjustment Lorillard is 

entitled to pursuant to the preceding sentence and the share of the 

Available NPM Adjustment it would be entitled to in the same 

year pursuant to subsections {d)(3)(A)-(C) shall be reallocated to · 

Philip Morris and used to decrease or increase, as the case may be, 
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Philip Morris's share of the Available NPM Adjustment in such 


year calculated pursuant to subsections (d)(3)(A)-(C). 


(ii) ln the event that in the year immediately preceding the 

year in which the NPM Adjustment in question is applied either 

(x) Lorillard's Relative Market Share was greater than 

15.0000000% (but did not exceed 20.0000000%), or (y) Lori liard's 

Volume was greater than SO billion (but did not exceed 70 billion), 

or both, Lori liard's share of the Available NPM Adjustment 

calculated pursuant to subsection (d)(3)(D)(i) shall be reduced by a 

percentage equal to the greater of(/) 10.0000000% for each 

percentage point (or fraction thereof) of excess of such Relative 

Market Share over 15.0000000% (ifany), or (2) 2.SOOOOOO% for 

each billion (or fraction thereof) of excess ofsuch Volume over SO 

billion (ifany). The dollar amount by which Lorillard's share of 

the Available NPM Adjustment is reduced in any year pursuant to 

this subsection (D)(ii) shall be reallocated to Philip Morris and 

used to increase Philip Morris's share of the Available NPM 

Adjustment in such year. 

(iii) In the event that in any year a reallocation of the 

shares of the Available NPM Adjustment between Lorillard and 

Philip Morris pursuant to this subsection (d)(3){D) results in Philip 

Morris's share of the Available NPM Adjustment in such year 

exceeding the greater of(x) Philip Morris's Relative Market Share 

-74



ofsuch Available NPM Adjustment (the applicable Relative 

Market Share to be that in the year immediately preceding such 

year), or (y) Philip Moms's share of the Available NPM 

Adjustment in such year calculated pursuant to subsections 

(d)(3)(A)-(C), Philip Moms's share of the Available NPM 

Adjustment in such year shall be reduced to equal the greater of(x) 

or (y) above. In such instance, the dollar amount by which Philip 

Moms's share ofthe Available NPM Adjustment is reduced 

pursuant to the preceding sentence shall be reallocated to Lorillard 

and used to increase Lorillard's share of the Available NPM 

Adjustment in llUch year. 

(iv) In the event that either Philip Morris or Lorillard is 

treated as a Non-Participating Manufacturer for purposes of this 

subsection IX(d)(3) pursuant to subsection XVIII(w)(2)(A), this 

subsection (3)(0) shall not be applied, and the Original 

Panicipating Manufacturers' shares of the Available NPM 

Adjustment shall be determined solely as described in subsections 

(3)(A)·(C). 

(4) NPM Adjustment for Subsequent Participating Manufacturers. 

Subject to the provisions ofsubsection IX(i)(3), a Subsequent Participating 

Manufacturer shall be entitled to an NPM Adjustment with respect to payments 

due from such Subsequent Participating Manufacturer in any year during which 

an NPM Adjustment is applicable under subsection (d)( I) above to payments due 
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from the Original Participating Manufacturers. The &mOWlt of such NPM 

Adjustment shall equal the product of(A) the NPM Adjustment Percentage for 

such year multiplied by (B) the sum of the payments due in the year in question 

from such Subsequent Participating Manufactw-er that correspond to payments 

due from Original Participating Manufacturers pursuant to subsection IX(c) (as 

such payment amounts due from such Subsequent Participating Manufacturer 

have been adjusted and allocated pursuant to clauses "First" through "Fifth" of 

subsection IX(j)). The NPM Adjustment to payments by each Subsequent 

Participating Manufacturer shall be allocated and reallocated among the Settling 

States in a manner consistent with subsection (d)(2) above. 

(c) Supplemental Payments. Beginning on April IS, 2004, and on April I 5 of 

each year thereafter in perpetuity, in the event that the sum of the Market Shares of the 

Participating Manufactw-ers that were Participating Manufacturers during the entire 

calendar year immediately preceding the year in which the payment in question would be 

due (the applicable Market Share to be that for the calendar year immediately preceding 

the year in which the payment in question would be due) equals or exceeds 

99.0500000%, each Original Participating Manufacturer shall severally pay to the Escrow 

Agent (to be credited to the Subsection IX( e) Account) for the benefit of the Foundation 

its Relative Market Share of the base amount of$300,000,000, as such payments are 

modified in accordance with this subsection (e). Such payments shall be utilized by the 

Foundation to fund the national public education functions of the Foundation described in 

subsection Vl(f)(l), in the manner described in and subject to the provisions of 

subsections Vl(g) and VJ(h). The payments made by the Original Participating 
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Manufacturers pursuant to this subsection shall be subject to the Inflation Adjustment, the 

Volume Adjustment, the Non-Settling States Reduction, and the offset for miscalculated 

or disputed payments described in subsection Xl(i). 

(f) Payment ResponsibilitY. The payment obligations of each Participating 

Manufacturer pursuant to this Agreement shall be the several responsibility only of that 

Participating Manufacturer. The payment obligations of a Participating Manufacturer 

shall not be the obligation or responsibility of lillY Affiliate ofsuch Participating 

Manufacturer. The payment obligations of a Participating Manufacturer shall not be the 

obligation or responsibility of any other Participating Manufacturer. Provided, however, 

that no provision of this Agreement shall waive or excuse liability under any state or 

federal fraudulent conveyance or fraudulent transfer law. Any Participating Manufacturer 

whose Market Share (or Relative Market Share) in any given year equals zero shall have 

no payment obligations under this Agreement in the succeeding year. 

(g) Corporate Structures. Due to the particular corporate structures ofR.J. 

Reynolds Tobacco Company ("Reynolds") and Brown & Williamson Tobacco 

Corporation ("B&W'') with respect to their non-domestic tobacco operations, Reynolds 

and B& W shall be severally liable for their respective shares of each payment due 

pursuant to this Agreement up to (and their liability hereunder shall not exceed) the full 

extent of their assets used in and earnings derived from, the manufacture and/or sale in 

the States ofTobacco Products intended for domestic consumption, and no recourse shall 

be had against any of their other assets or earnings to satisfy such obligations. 

(h) Accrual oflnterest. Except as expressly provided otherwise in this 

Agreement, any payment due hereunder and not paid when due (or payments requiring 
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the acClliBI of interest under subsection XI( d)) shall accllle interest from and including the 

date such payment is due until (but not including) the date paid at the Prime Rate plus 

three percentage points. 

(i) Payments by Subsequent Participating Manufacturers. 

(I) A Subsequent Participating Manufacturer shall have payment 

obligations under this Agreement only in the event that its Market Share in any 

calendar year exceeds the greater of (1) its 1998 Market Share or (2) 125 percent 

of its 1997 Market Share (subject to the provisions of subsection (i)(4)). ln the 

year following any such calendar year, such Subsequent Participating 

Manufacturer shall make payments corresponding to those due in that same 

following year from the Original Participating Manufacturers pursuant to 

subsections Vl(c) (except for the payment due on March 31,1999),IX(c)(l), 

IX(c)(2) and IX( e). The amounts of such corresponding payments by a 

Subsequent Participating Manufacturer are in addition to the corresponding 

payments that are due from the Original Participating Manufacturers and shall be 

determined as described in subsections (2} and (3} below. Such payments by a 

Subsequent Participating Manufacturer shall (A) be due on the same dates as the 

corresponding payments arc due from Original Participating Manufacturers; 

(B) be for the same purpose as such corresponding payments; and (C) be paid, 

allocated and distributed in the same manner as such corresponding payments. 

(2} The base amount due from a Subsequent Panicipating Manufacturer 

on any given date shall be determined by multiplying (A) the corresponding base 

amount due on the same date from all of the Original Participating Manufacturers 
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(as such base amount is specified in the corresponding subsection of this 

Agreement and is adjusted by the Volume Adjustment (except for the provisions 

of subsection (B)(ii) of Exhibit E), but before such base amount is modified by 

any other adjustments, reductions or offsets) by (B) the quotient produced by 

dividing (i) the result of (x) such Subsequent Participating Manufacturer's 

applicable Market Share (the applicable Market Share being that for the calendar 

year immediately preceding the year in which the payment in question is due) 

minus (y) the greater of (I) its 1998 Market Share or (2) 125 percent of its 1997 

Market Share, by (ii) the aggregate Market Shares of the Original Participating 

Manufacturers (the applicable Market Shares being those for the calendar year 

immediately preceding the year in which the payment in question is due). 

(3) Any payment due from a Subsequent Participating Manufacturer 

under subsections (I) and (2) above shall be subject (up to the full amount ofsuch 

payment) to the Inflation Adjustment, the Non-Settling States Reduction, the 

NPM Adjustment, the offset for miscalculated or disputed payments described in 

subsection XI(i), the Federal Tobacco Legislation Offset, the Litigating Releasing 

Parties Offset and the offsets for claims over described in subsections Xll(a)(4)(B) 

and XIJ(a)(8), to the extent that such adjustments, reductions or offsets would 

apply to the corresponding payment due from the Original Participating 

Manufacturers. Provided, however, that all adjustments and offsets to which a 

Subsequent Participating Manufacturer is entitled may only be applied against 

payments by such Subsequent Participating Manufacturer, ifany, that are due 

within 12 months after the date on which the Subsequent Participating 
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Manufacturer becomes entitled to such adjustment or makes the payment that 

entitles it to such offset, and shall not be carried forward beyond that time even if 

not fully used. 

(4) For pwposcs of this subsection (i), the 1997 (or 1998, as applicable) 

Market Share (and 125 percent thereof) of those Subsequent Participating 

Manufacturers that either (A) became a signatory to this Agreement more than 60 

days after the MSA Execution Date or (B) had no Market Share in I 997 (or 1998, 

as applicable), shall equal zero. 

(j) Order of Application of Allocations, Offsets, Reductions and Adjustments. 

The payments due under this Agreement shall be calculated as set forth below. The "base 

amount" referred to in clause "First" below shaH mean (I) in the case of payments due 

from Original Participating Manufacturers, the base amount referred to in the subsection 

establishing the payment obligation in question; and (2) in the case ofpayments due from 

a Subsequent Participating Manufacturer, the base amount referred to in subsection (i)(2) 

for such Subsequent Participating Manufacturer. In the event that a particulM adjustment, 

reduction or offset referred to in a clause below does not apply to the payment being 

calculated, the result ofthe clause in question shaH be deemed to be equal to the result of 

the immediately preceding clause. (If clause "First" is inapplicable, the result of clause 

"first" wiH be the base amount of the payment in question prior to any offsets, reductions 

or adjustments.) 

First: the Inflation Adjustment shall be applied to the base amount of the payment 

being calculated; 
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Second: the Volume Adjustment (other than the provisions ofsubse<:tion (B)(iii) 

ofExhibit E) shall be applied to the result of clause "First"; 

Third: the result ofclause "Second" shall be reduced by the Previously Settled 

Slates Reduction; 

Fourth: the result of clause "Third" shall be reduced by the Non-Settling States 

Reduction; 

Fifth: in the case ofpayments due under subsections IX( c)(!) and IX(c)(2), the 

results of clause "Fourth" for each such payment due in the calendar year in question 

shall be apportioned among the Settling States pro rata in proportion to their respective 

Allocable Shares, and the resulting amounts for each particular Settling State shall then 

be added together to form such Settling State's Allocated Payment. In the case of 

payments due under subsection IX(i) that correspond to payments due under subsections 

IX( c)(!) or IX(c)(2), the results of clause "Fourth" for all such payments due from a 

particular Subsequent Participating Manufacturer in the calendar year in question shall be 

apportioned among the Settling States pro rata in proportion to their respective Allocable 

Shares, and the resulting amounts for each particular Settling State shall then be added 

together. (In the case of all other payments made pursuant to this Agreement, this clause 

"fifth" is inapplicable.); 

Sixth: the NPM Adjustment shall be applied to the results of clause "Fifth" 

pursuant to subsections IX(d)(J) and (d)(2) (or, in the case ofpayments due from the 

Subsequent Participating Manufacturers, pursuant to subsection IX(d)(4)); 

Seventh: in the case of payments due from the Original Participating 

Manufacturers to which clause "Fifth" (and therefore clause "Sixth") does not apply, the 
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result of clause "Fourth" shall be allocated among the Original Participating 

Manufacturers according to their Relative Market Shares. In the case of payments due 

from the Original Participating Manu[actlli'CI'S to which clause "fifth" applies: (A) the 

Allocated Payments of all Settling States determined pursuant to clause "Fifth" (prior to 

reduction pursuant to clause "Sixth") shall be added together; (B) the resulting sum shall 

be allocated among the Original Participating Manufacturers according to their Relative 

Market Shares and subsection (B)(iii) of Exhibit E hereto (if such subsection is 

applicable); (C) the Available NPM Adjustment (as determined pursuant to clause 

"Sixth") shall be allocated among the Original Participating Manufacturers pursuant to 

subsection IX(d)(3); (D) the respective result of step (C) above for each Original 

Participating Manufacturer shall be subtracted from the respective result of step (B) 

above for such Original Participating Manufacturer; and (E) the resulting payment 

amount due from each Original Participating Manufacturer shall then be allocated among 

the Settling States in proportion to the respective results of clause "Sixth" for each 

Settling State. The offsets described in clauses "Eighth" through 'Twelfth" shall then be 

applied separately against each Original Participating Manufacturer's resulting payment 

shares (on a Settling State by Settling State basis) according to each Original 

Participating Manufacturer's separate entitlement to such offsets, ifany, in the calendar 

year in question. (In the case ofpayments due from Subsequent Participating 

Manufacturers, this clause "Seventh" is inapplicable.) 

Eighth: the offset for miscalculated or disputed payments described in subsection 

Xl(i) (and any carry-forwards arising from such offset) shall be applied to the results of 

clause "Seventh" (in the case of payments due from the Original Participating 
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Manufacturers) or to the results of clause "Sixth" (in the case ofpayments due from 

Subsequent Participating Manufacturers); 

Ninth: the Federal Tobacco Legislation Offset (including any carry-forwards 

arising from such offset) shall be applied to the results ofclause "Eighth"; 

Tenth: the Litigating Releasing Parties Offset (including any carry-forwards 

arising from such offset) shall be applied to the results ofclause "Ninth"; 

Eleventh: the offset for claims over pursuant to subsection XIJ(a)(4)(B) 

(including any carry-forwards arising from such offset) shaH be applied to the results of 

clause ...Tenth"; 

Twelfth: the offset for claims over pursuant to subsection Xll(a)(8) (including 

any carry-forwards arising from such offset) shaH be applied to the results of clause 

"Eleventh"; and 

Thirt~enth: in the case of payments to which clause "Fifth" applies, the Sen ling 

States' allocated shares of the payments due from each Participating Manufacturer (as 

such shares have been determined in step (E) of clause "Seventh" in the case of payments 

from the Original Participating Manufacturers or in clause "Sixth" in the case of 

payments from the Subsequent Participating Manufacturers, and have been reduced by 

clauses "Eighth" through "Twelfth") shall be added together to state the aggregate 

payment obligation of each Participating Manufacturer with respect to the payments in 

question. (In the ease ofa payment to which elause "Fifth" docs not apply, the aggregate 

payment obligation ofeach Participating Manufacturer with respect to the payment in 

question shall be stated by the results ofclause "Eighth.") 
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X. EFFECf OF FEDERAL TOBACCO-RELATED LEGISLATION 

(a) Jffedcral tobacco-related legislation is enacted after the MSA Execution Date 

and on or before November 30, 2002, and ifsuch legislation provides for payment(s) by 

any Original Participating Manufacturer (whether by settlement payment, tax or any other 

means), all or part of which are actually made available to a Settling State ("Federal 

Funds"), each Original Participating Manufacturer shall receive a continuing dollar-for

dollar offset for any and all amounts that are paid by such Original Participating 

Manufacturer pursuant to such legislation and actually made available to such Settling 

State (except as described in subsections (b) and (c) below). Such offset shall be applied 

against the applicable Original Participating Manufacturer's share (determined as 

described in step E ofclause "Seventh" ofsubsection IX(j)) of such Settling State's 

Allocated Payment, up to the full amount of such Original Participating Manufacturer's 

share of such Allocated Payment (as such share had been reduced by adjustment, if any, 

pursuant to the NPM Adjustment and has been reduced by offset, if any, pursuant to the 

offset for miscalculated or disputed payments). Such offset shall be made against such 

Original Participating Manufacturer's share of the first Allocated Payment due after such 

Federal Funds are first available for receipt by such Settling State. In the event that such 

offset would in any given year exceed such Original Participating Manufacturer's share 

of such Allocated Payment: (I) the offset to which such Original Panicipating 

Manufacturer is entitled under this section in such year shall be the full amount of such 

Original Participating Manufacturer's share ofsuch Allocated Payment, and (2) all 

amounts not offset by reason of subsection (I) shall cany foiWBfd and be offset in the 

following year(s} until all such amounts have been offset. 
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(b) The offset described in subsection (a) shall apply only to that portion of 

Federal Funds, ifany, that are either unrestricted as to their use, or restricted to any fo~m 

of health care or to any use n:latcd to tobacco (including, but not limited to, tobacco 

education, cessation, control or enforcement) (other than that portion of Federal Funds, if 

any, that is specifically applicable to tobacco growers or communities dependent on the 

production of tobacco or Tobacco Products). Provided, however, that the offset described 

in subsection (a) shall not apply to that portion ofFederal Funds, if any, whose receipt by 

such Settling State is conditioned upon or appropriately allocable to: 

(I) the relinquishment of rights or benefits under this Agreement 

(including the Consent Decree); or 

(2) actions or expenditures by such Settling State, unless: 

(A) such Settling State chooses to undertake such action or 

expenditure; 

(B) such actions or expenditures do not impose significant 

constraints on public policy choices; or 

(C) such actions or expenditures are both: (i) related to health care 

or tobacco (including, but not limited to, tobacco education, cessation, 

control or enforcement) and (ii) do not require such Settling State to 

e><pcnd state matching funds in an amount that is significant in relation to 

the amount of the Federal Funds made available to such Settling State. 

(c) Subject to the provisions ofsubsection IX(i)(3), Subsequent Participating 

Manufacturers shall be entitled to the offset described in this section X to the extent that 
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they are required to pay Federal Funds that would give rise to an offset under subsections 

(a) and (b) if paid by an Original Participating Manufacturer. 

(d) Nothing in this section X shall (I) reduce the payments to be made to the 

Settling States under this Agreement other than those described in subsection IX( c) (or 

corresponding payments under subsection IX(i)) ofthis Agreement; or (2) alter the 

Allocable Share used to determine each Settling State's share of the payments described 

in subsection IX( c) (or corresponding payments under subsection IX(i)) of this 

Agreement. Nothing in this section X is intended to or shall reduce the total amounts 

payable by the Participating Manufacturers to the Settling States under this Agreement by 

an amount greater than the amount ofFederal Funds that the Senling States could elect to 

receive. 

XI. CALCULATION AND DISBURSEMENT OF PAYMENTS 

(a) Independent Auditor to Make All Calculations. 

(1) Beginning with payments due in the year 2000, an Independent 

Auditor shall calculate and determine the amount of all payments owed pursuant 

to this Agreement, the adjustments, reductions and offsets thereto (and all 

resulting cany-forwards, ifany), the allocation ofsuch payments, adjustments, 

reductions, offsets and carry-forwards among the Participating Manufacturers and 

among the Settling States, and shall pcrfonn all other calculations in connection 

with the foregoing (including, but not limited to, determining Market Share, 

Relative Market Share, Base Aggregate Participating Manufacturer Market Share 

and Actual Aggregate Participating Manufacturer Market Share). The 

Independent Auditor shall promptly collect all information necessary to make 
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such calculations and determinations. Each Participating Manufacturer and each 

Senling State shall provide the Independent Auditor, as promptly as practicable, 

with information in its possession or readily available to it necessary for the 

Independent Auditor to perform such calculations. The Independent Auditor shall 

agree to maintain the confidentiality ofall such information, except that the 

Independent Auditor may provide such information to Participating 

Manufacturers and the Settling States as set forth in this Agreement. The 

Participating Manufacturers and the Senling States agree to maintain the 

confidentiality ofsuch information. 

(2) Payments due from the Original Participating Manufacturers prior to 

January I, 2000 (other than the first payment due pursuant to subsection IX(b)) 

shall be based on the 1998 Relative Market Shares of the Original Participating 

Manufacturers or, if the Original Participating Manufacturers are unable to agree 

on such Relative Market Shares, on their 1997 Relative Market Shares specified 

in Exhibit Q. 

(b) Identity oflndependent Auditor. The Independent Auditor shall be a major, 

nationally recognized, certified public accounting firm jointly selected by agreement of 

the Original Participating Manufacturers and those Attorneys General of the Settling 

States who are members of the NAAO executive committee, who shall jointly retain the 

power to replace the Independent Auditor and appoint its successor. Fifty percent of the 

costs and fees of the Independent Auditor (but in no event more than $500,000 per 

annum), shall be paid by the Fund described In Exhibit J hereto, and the balance of such 

costs and fees shall be paid by the Original Participating Manufacturers, allocated among 
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them according to their Relative Market Shares. The agreement retaining the 

Independent Auditor shall provide that the Independent Auditor shall perform the 

functions specified for it in this Agreement, and that it shall do so in the manner specified 

in this Agreement. 

(c) Resolution ofDisputes. Any dispute, controversy or claim arising out of or 

relating to calculations performed by, or any determinations made by, the Independent 

Auditor (including, without limitation, any dispute concerning the operation or 

application of any of the adjustments, reductions, offsets, carry-forwards and allocations 

described in subsection IXO) or subsection Xl(i)) shall be submitted to binding arbitration 

before a panel of three neutral arbitrators, each of whom shall be a former Article Ill 

federal judge. Each of the two sides to the dispute shall select one arbitrator. The two 

arbitrators so selected shall select the third arbitrator. The arbitration shall be governed 

by the United States Federal Arbitration Act. 

(d) General Provisions as to Calculation of Payments. 

(I) Not less than 90 days prior to the scheduled due date of any payment 

due pursuant to this Agreement ("Payment Due Date"), the Independent Auditor 

shall deliver to each other Notice Pany a detailed itemization ofall information 

required by the Independent Auditor to complete its calculation of (A) the amount 

due from each Participating Manufacturer with respect to such payment, and 

(B) the ponion of such amount allocable to each entity for whose benefit such 

payment is to be made. To the extent practicable, the Independent Auditor shall 

specify in such iiemization which Notice Party is requested to produce which 

information. Each Participating Manufacturer and each Settling State shall use its 

-88



best efforts to promptly supply all of the required infonnation that is within its 

possession or is readily available to it to the Independent Auditor, and in any 

event not less than SO days prior to such Payment Due Date. Such best efforts 

obligation shall be continuing in the case ofinformation that comes within the 

possession of, or becomes readily available to, any Settling State or Participating 

Manufacturer after the date 50 days prior to such Payment Due Date. 

(2) Not less than 40 days prior to the Payment Due Date, the Independent 

Auditor shall deliver to each other Notice Party (A) detailed preliminary 

calculations ("Prelimimuy Calculations") of the amount due from each 

Participating Manufacturer and of the amount allocable to each entity for whose 

benefit such payment is to be made, showing all applicable offsets, adjustments, 

reductions and carry-forwards and setting forth all the information on which the 

Independent Auditor relied in preparing such Preliminary Calculations, and (B) a 

statement of any information still required by the Independent Auditor to 

complete its calculations. 

(3) Not less than 30 days prior to the Payment Due Date, any Participating 

Manufacturer or any Settling State that disputes any aspect of the Preliminary 

Calculations (including, but not limited to, disputing the methodology that the 

Independent Auditor employed, or the information on which the Independent 

Auditor relied, in preparing such calculations) shall notify each other Notice Party 

of such dispute, including the reasons and basis therefor. 

(4) Not less than IS days prior to the Payment Due Date, the Independent 

Auditor shall deliver to each other Notice Pany a detailed recalculation (a "Final 
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Calculation") of the amount due from each Participating Manufacturer, the 

amount allocable to each entity for whose benefit such payment is to be made, and 

the Account to which such payment is to be credited, explaining any changes from 

the Preliminary Calculation. The Final Calculation may include estimates of 

amounts in the circumstances described in subsection (d){S). 

(S) The following provisions shall govern in the event that the 

information required by the Independent Auditor to complete its calculations is 

not in its possession by the date as of which the Independent Auditor is required 

to provide either a Preliminary Calculation or a Final Calculation. 

(A) If the information in question is not readily available to any 

Settling State, any Original Participating Manufacturer or any Subsequent 

Participating Manufacturer, the Independent Auditor shall employ an 

assumption as to the missing information producing the minimum amount 

that is likely to be due with respect to the payment in question, and shall 

set forth its assumption as to the missing information in its Preliminary 

Calculation or Final Calculation, whichever is at issue. Any Original 

Participating Manufacturer, Subsequent Participating Manufacturer or 

Settling State may dispute any such assumption employed by the 

Independent Auditor in its Preliminary Calculation in the manner 

prescribed in subsection (d)(3) or any such assumption employed by the 

Independent Auditor in its Final Calculation in the manner prescribed in 

subsection (d)(6). If the missing information becomes available to the 

Independent Auditor prior to the Payment Due Date, the Independent 
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Auditor shall promptly revise its Prelimirwy Calculation or Final 

Calculation (whichever is applicable) and shall promptly provide the 

revised calculation to each Notice Party, showing the newly available 

information. If the missing information docs not become available to the 

Independent Auditor prior to the Payment Due Date, the minimum amount 

calculated by the Independent Auditor pursuant to this subsection (A) shall 

be paid on the Payment Due Date, subject to disputes pursuant to 

subsections (dX6) and (d)(8) and without prejudice to a later final 

determination of the correct amount. If the missing information becomes 

available to the Independent Auditor after the Payment Due Date, the 

Independent Auditor shall calculate the correct amount of the payment in 

question and shall apply any overpayment or underpayment as an offset or 

additional payment in the manner described in subsection (i). 

(B) lflhe information in question is readily available to a Settling 

State, Original Participating Manufacturer or Subsequent Participating 

Manufacturer, but such Settling State, Original Participating Manufacturer 

or Subsequent Participating Manufacturer docs not supply such 

information to the Independent Auditor, the Independent Auditor shall 

base the calculation in question on its best estimate ofsuch information, 

and shall show such estimate in its Prclimi""'Y Calculation or Final 

Calculation, whichever is applicable. Any Original Participating 

Manufacturer, Subsequent Participating Manufacturer or Settling State 

(except the entity that withheld the information) may dispute such estimate 
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employed by the Independent Auditor in its Preliminary calculation in the 

manner prescribed in subsection (d)(3) or such estimate employed by the 

Independent Auditor in its Final Calculation in the manner prescribed in 

subsection (d)(6). If the withheld infonnation is not made available to the 

Independent Auditor more than 30 days prior t<> the Payment Due Date, 

the estimate employed by the Independent Auditor (as revised by the 

Independent Auditor in light of any dispute filed pursuant to the preceding 

sentence) shall govern the amounts to be paid on the Payment Due Date, 

subject to disputes pursu1111t to subsection (d)(6) and without prejudice to a 

later final determination of the correct amount. In the event that the 

withheld information subsequently becomes available, the Independent 

Auditor shall calculate the correct amount and shall apply any 

overpayment or underpayment as an offset or additional payment in the 

manner described in subsection (i). 

(6) Not less than five days prior to the Payment Due Date, each 

Participating Manufacturer and each Settling State shall deliver to each Notice 

Pany a statement indicating whether it disputes the Independent Auditor's Final 

Calculation and, if so, the disputed and undisputed ame>unts and the basis for the 

dispute. Except to the extent a Participating Manufacturer or a Settling State 

delivers a statement indicating the existence ofB dispute by such date, the 

amounts set fonh in the Independent Auditor's Final Calculation shall be paid on 

the Payment Due Date. Provided, however, that (A) in the event that the 

Independent Auditor revises its Final Calculation within five days of the Payment 
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Due Date as provided in subsection (SXA) due to receipt ofpreviously missing 

information, a Participating Manufacturer or Settling State may dispute such 

revision pursuant to the procedure set forth in this subsection (6) at any time prior 

to the Payment Due Date; and (B) prior to the date four years after the Payment 

Due Date, neither failure to dispute a calculation made by the Independent 

Auditor nor actual agreement with any calculation or payment to the Escrow 

Agent or to another payee shall waive any Participating Manufacturer's or 

Settling State's rights to dispute any payment (or the Independent Auditor's 

calculations with respect to any payment) after the Payment Due Date. No 

Participating Manufacturer and no Settling State shall have a right to raise any 

dispute with respect to any payment or calculation after the date four years after 

such payment's Payment Due Date. 

(7) Each Participating Manufacturer shall be obligated to pay by the 

Payment Due Date the undisputed portion of the total amount calculated as due 

from it by the Independent Auditor's Final Calculation. Failure to pay such 

portion shall render the Participating Manufacturer liable for interest thereon as 

provided in subsection IX(h) of this Agreement, in addition to any other remedy 

available under this Agreement. 

(8} As to any disputed portion of the total amount calculated to be due 

pursuant to the Final Calculation, any Participating Manufacturer that by the 

Payment Due Date pays such disputed portion into the Disputed Payments 

Account (as defined in the Escrow Agreement) shall not be liable for interest 

thereon even if the amount disputed was in fact properly due and owing. Any 
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Participating Manufacturer that by the Payment Due Date docs not pay such 

disputed portion into the Disputed Payments Accowlt shall be liable for interest as 

provided in subsection IX(h) if the amount disputed was in fact properly due and 

owing. 

(9) On the same date that it makes any payment pursuant to this 

Agreement, each Participating Manufacturer shall deliver a notice to each other 

Notice Party showing the amount of such payment and the Account to which such 

payment is to be credited. 

(I 0) On the first Business Day after the Payment Due Date, the Escrow 

Agent shall deliver to each other Notice Party a statement showing the amounts 

received by it from each Participating Manufacturer and the Accounts credited 

with such amounts. 

(c) General Treatment of Payments. The Escrow Agent may disburse amounts 

from an Account only ifpermitted, and only at such time as permitted, by this Agreement 

and the Escrow Agreement. No amounts may be disbursed to a Settling State other than 

funds credited to such Settling State's State-Specific Account (as defined in the Escrow 

Agreement). The Independent Auditor, in delivering payment instructions to the Escrow 

Agent, shall specify: the amount to be paid; the Account or Accounts from which such 

payment is to be disbursed; the payee of such payment (which may be an Account); and 

the Business Day on which such payment is to be made by the Escrow Agent. Except as 

expressly provided in subsection (f) below, in no event may any amount be disbursed 

from any Account prior to Final Approval. 
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(f) Disbursements and Charges Not Contingent on Final Approval. Funds may 

be disbursed from Accounts without regard to the occurrence of Final Approval in the 

following circumstances and in the following manner: 

(I) Payments ofFederal and State Taxes. Federal, state, local or other 

taxes imposed with respect to the amounts credited to the Accounts shall be paid 

from such amounts. The Independent Auditor shall prepare and file any tax 

returns required to be filed with respect to the escrow. All taxes required to be 

paid shall be allocated to and charged against the Accounts on a reasonable basis 

to be detennined by the Independent Auditor. Upon receipt of written instructions 

from the Independent Auditor, the Escrow Agent shall pay such taxes and charge 

such payments against the Account or Accounts specified in those instructions. 

(2) Payments to and from Disputed Payments Account. The Independent 

Auditor shall instruct the Escrow Agent to credit funds from an Account to the 

Disputed Payments Account when a dispute arises as to such funds, and shall 

instruct the Escrow Agent to credit funds from the Disputed Payments Account to 

the appropriate payee when such dispute is resolved with finality. The 

Independent Auditor shall provide the Notice Par1ies not Jess than 10 Business 

Days prior notice before instructing the Escrow Agent to disburse funds from the 

Disputed Payments Account. 

(3) Payments to a State-Specific AccoWlt. Promptly following the 

occurrence of State-Specific Finality in any Settling State, such Settling State and 

the Original Participating Manufacturers shall notifY the Independent Auditor of 

such occurrence. The Independent Auditor shall promptly thereafter notifY each 
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Notice Party of such State-Specific Finality and of the portions of the amounts in 

the Subsection IX(b) Account (First), Subsection IX(b) Account (Subsequent), 

Subsection IX( c)(!) Account and SubSC(:tion IX(c)(2) Account, respectively (as 

such Accounts are defmed in the Escrow Agreement), that are at such time held in 

such Accounts for the benefit of such Settling State, and which are to be 

transferred to the appropriate State-Specific Account for such Settling State. If 

neither the Settling State in question nor any Participating Manufacturer disputes 

such amounts or the occurrence ofsuch State-Specific Finality by notice delivered 

to each other Notice Party not later than 10 Business Days after delivery by the 

Independent Auditor of the notice described in the preceding sentence, the 

Independent Auditor shall promptly instruct the Escrow Agent to make such 

transfer. If the Settling State in question or any Participating Manufacturer 

disputes such amounts or the occurrence of such State-Specific Finality by notice 

delivered to each other Notice Party not later than 10 Business Days after delivery 

by the Independent Auditor of the notice described in the second sentence of this 

subsection (f)(3), the Independent Auditor shall promptly instruct the Escrow 

Agent to credit the amount disputed to the Disputed Payments Account and the 

undisputed portion to the appropriate State-Specific Account. No amounts may 

be transferred or credited to a State-Specific Account for the benefit ofany State 

as to which State-Specific Finality has not occun-ed or as to which this Agreement 

has terminated. 
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(4) Payments to Parties other than Particular Settling States. 

(A) Promptly following the occurrence of State-Specific Finality 

in one Settling State, such Settling State and the Original Participating 

Manufacturers shall notify the Independent Auditor of such occurrence. 

The Independent Auditor shall promptly thereafter notify each Notice 

Party of the occurrence of State-Specific Finality in at least one Settling 

State and of the amounts held in the Subsection Vl(b) Account, Subsection 

VI(c) Account (First), and Subsection VIII( c) Account (as such Accounts 

are defined in the Escrow Agreement), ifany. If neither any of the 

Settling States nor any of the Participating Manufacturers disputes such 

amounts or disputes the occurrence of State-Specific Finality in one 

Settling State, by notice delivered to each Notice Party not later than ten 

Business Days after delivery by the Independent Auditor of the notice 

described in the preceding sentence, the Independent Auditor shall 

promptly instruct the Escrow Agent to disburse the funds held in such 

Accounts to the Foundation or to the Fund specified in subsection VIII( c), 

as appropriate. If any Settling State or Participating Manufacturer disputes 

such amounts or the occurrence ofsuch State-Specific Finality by notice 

delivered to each other Notice Party not later than I 0 Business Days after 

delivery by the Independent Auditor of the notice described in the second 

sentence of this subsection (4)(A), the Independent Auditor shall promptly 

instruct the Escrow Agent to credit the amounts disputed to the Disputed 
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Payments AccoWlt and to disburse the Wldisputed portion to the 

Foundation or to the FWld specified in subsection VIII(c), as appropriate. 

(B) The Independent Auditor shall instruct the Escrow Agent to 

disburse funds on deposit in the Subsection VIII(b) Account and 

Subsection IX( e) Account (as such Accounts are defined in the Escrow 

Agreement) to NAAG or to the Foundation, as appropriate, within I 0 

Business Days after the date on which such amounts were credited to such 

Accounts. 

(C) Promptly following the occurrence ofState·Specific Finality 

in Settling States having aggregate Allocable Shares equal to at least 80% 

of the total aggregate Allocable Shares assigned to all States that were 

Settling States as of the MSA Execution Date, the Settling States and the 

Original Participating Manufacturers shall notify the Independent Auditor 

of such occurrence. The Independent Auditor shall promptly thereafter 

notify each Notice Party of the occurrence of such State-Specific Finality 

and of the amounts held in the Subsection VI( c) Account (Subsequent) (as 

such Account is defined in the Escrow Agreement), if any. lf neither any 

of the Settling States nor any of the Participating Manufacturers disputes 

such amounts or disputes the occurrence of such State-Specific Finality, 

by notice delivered to each Notice Party not later than I 0 Business Days 

after delivery by the Independent Auditor of the notice described in the 

preceding sentence, the Independent Auditor sllall promptly instruct the 

Escrow Agent to disburse the funds held in such Account to the 
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Foundation. Ifany Settling State or Participating Manufacturer disputes 

such amounts or the occurrence ofsuch State-Specific Finality by notice 

delivered to each other Notice Pany not later than I 0 Business Days after 

delivery by the Independent Auditor of the notice described in the second 

sentence of this subsection (4)(C), the Independent Auditor shall promptly 

instruct the Escrow Agent to credit the amounts disputed to the Disputed 

Payments Account and to disburse the undisputed portion to the 

Foundation. 

(5) Treatment of Payments Following Termination. 

(A) As to amounts held for Settling States. Promptly upon the 

termination of this Agreement with respect It> any Settling State (whether 

or not as part of the termination of this Agreement as to all Settling States) 

such State or any Participating Manufacturer shall notify the Independent 

Auditor of such occurrence. The Independent Auditor shall promptly 

thereafter notify each Notice Pany of such termination and of the amounts 

held in the Subsection IX(b) Account (First), the Subsection IX(b) 

Account (Subsequent), the Subsection IX(c)(l) Account, the Subsection 

IX(cX2) Account, and the State-Specific Account for the benefit of such 

Settling State. If neither the State in question nor any Participating 

Manufacturer disputes such amounts or the occurrence of such termination 

by notice delivered to each other Notice Pany not later than I 0 Business 

Days after delivery by the Independent Auditor of the notice described in 

the preceding sentence, the Independent Auditor shall promptly instruct 
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the Escrow Agent to transfer such amounts to the Participating 

Manufacturers (on the basis of their respective contributions ofsuch 

funds). If the State in question or any Participating Manufacturer disputes 

the amounts held in the Accounts or the occurrence of such termination by 

notice delivered to each other Notice Party not later than 10 Business Days 

after delivery by the Independent Auditor of the notice described in the 

second sentence of this subsection (S)(A), the Independent Auditor shall 

promptly instruct the Escrow Agent to transfer the ilmount disputed to the 

Disputed Payments Account and the undisputed portion to the 

Participating Manufacturers (on the basis of their respective contributions 

of such funds). 

(B) As to amounts held for others. If this Agreement is terminated 

with respect to all of the Settling States, the Original Participating 

Manufacturers shall promptly notify the Independent Auditor of such 

occurrence. The Independent Auditor shall promptly thereafter notify 

each Notice Party of such termination and of the amounts held in the 

Subsection VJ(b) Account, the Subsection VI( c) Account (First), the 

Subsection VIII(b) Account, the Subsection VIII( c) Account and the 

Subsection IX( e) Account. Ifneither any such State nor any Participating 

Manufacturer disputes such amounts or the occurrence of such termination 

by notice delivered to each other Notice Party not later than I 0 Business 

Days after delivery by the Independent Auditor ofthe notice described in 

the preceding sentence, the Independent Auditor shall promptly instruct 
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the Escrow Agent to transfer such amounts to the Panicipating 

Manufacturers (on the basis of their respective contributions of such 

funds). If any such State or any Panicipating Manufacturer disputes the 

amounts held in the Accounts or the occurrence of such termination by 

notice delivered to each other Notice Party not later than I 0 Business Days 

after delivery by the Independent Auditor of the notice described in the 

second sentence of this subsection (S)(B}, the Independent Auditor shall 

promptly instruct the Escrow Agent to credit the amount disputed to the 

Disputed Payments Account and transfer the undisputed portion to the 

Participating Manufacturers (on the basis of their respective contribution 

ofsuch funds). 

(C) As to amounts held in the Subsection VI( c) Account 

(Subsequent). If this Agreement is terminated with respect to Settling 

States having aggregate Allocable Shares equal to more than 20% of the 

total aggregate Allocable Shares assigned to those States that were Settling 

States as of the MSA Execution Date, the Original Participating 

Manufacturers shall promptly notify the Independent Auditor of such 

occurrence. The Independent Auditor shall promptly thereafter notify 

each Notice Party ofsuch termination and of the amounts held in the 

Subsection VI( c) Account (Subsequent) (as defined in the Escrow 

Agreement). Ifneither any such State with respect to which this 

Agreement has terminated nor any Participating Manufacturer disputes 

such amounts or the occurrence of such termination by notice delivered to 
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each other Notice Party not later than 10 Business Days after delivery by 

the Independent Auditor of the notice described in the preceding sentence, 

the Independent Auditor shall promptly insb'Uct the Escrow Agent to 

transfer such amounts to the Participating Manufacturers (on the basis of 

their respective contributions of such funds). If any such State or any 

Participating Manufacturer disputes the amounts held in the Account or 

the occurrence ofsuch termination by notice delivered to each other 

Notice Party not later than 10 Business Days after delivery by the 

Independent Auditor of the notice described in the second sentence of this 

subsection (S)(C), the Independent Auditor shall promptly instruct the 

Escrow Agent to credit the amount disputed to the Disputed Payments 

Account and transfer the undisputed portion to the Participating 

Manufacturers (on the basis of their respective contribution of such funds). 

(6) Determination of amounts paid or held for the benefit ofeach 

individual Settling State. For purposes of subsections (1)(3), (t)(S)(A) and (i)(2), 

the portion of a payment that is made or held for the benefit ofeach individual 

Settling State shall be determined: (A) in the case ofa payment credited to the 

Subsection IX(b) Account (First) or the Subsection IX(b) Account (Subsequent), 

by allocating the results of claU$0 "Eighth" ofsubsection IX(j) among those 

Settling States who were Settling States at the time that the amount of such 

payment was calculated, pro rata in proportion to their respective Allocable 

Shares; and (B) in the case ofa payment credited to the Subsection lX(c)(l) 

Account or the Subsection lX(c)(2) Account, by the results ofclause "Twelfth" of 
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subsection IX(j) for each individual Settling State. Provided, however, that, 

solely for purposes ofsubsection (f)(3 ), the Settling States may by unanimous 

agreement agree on a different method ofallocation ofamounts held in the 

Accounts identified in this subsection (f){6). 

(g) Payments to be Made Only After Final Approval. Promptly following the 

occurrence ofFinal Approval, the Settling States and the Original Participating 

Manufacturers shall notify the Independent Auditor ofsuch occurrence. The Independent 

Auditor shall promptly thereafter notify each Notice Party of the occurrence of Final 

Approval and of the amounts held in the State-Specific Accounts. Ifneither any of the 

Settling States nor any of the Participating Manufacturers disputes such amounts, 

disputes the occurrence of Final Approval or claims that this Agreement has terminated 

as to any Settling State for whose benefit the funds are held in a State-Specific Account, 

by notice delivered to each Notice Party not later than I 0 Business Days after delivery by 

the Independent Auditor of such notice of Final Approval, the Independent Auditor shall 

promptly instruct the Escrow Agent to disburse the funds held in the State-Specific 

Accounts to (or as directed by) the respective Settling States. Ifany Notice Party disputes 

such amounts or the occurrence of Final Approval, or claims that this Agreement has 

terminated as to any Settling State for whose benefit the funds are held in a State-Specific 

Account, by notice delivered to each other Notice Party not later than 10 Business Days 

after delivery by the Independent Auditor ofsuch notice ofFinal Approval, the 

Independent Auditor shall promptly instruct the Escrow Agent to credit the amounts 

disputed to the Disputed Payments Account a.nd to disburse the undisputed portion to (or 

as directed by) the respective Settling States. 
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(h) Applicability to Section XVII Pavments. This section XI shall not be 

applicable to payments made pursuant to section XVII; provided, however, that the 

Independent Auditor shall be responsible for calculating Relative Market Shares in 

connection with such payments, and the Independent Auditor shall promptly provide the 

results of such calculation to any Original Participating Manufacturer or Settling State 

that requests it do so. 

(i) Miscalculated or Disputed Payments. 

(I) Underpayments. 

(A) If information becomes available to the Independent Auditor 

not later than four years after a Payment Due Date, and such information 

shows that any Participating Manufacturer was instructed to make an 

insufficient payment on such date ("original payment"), the Independent 

Auditor shall promptly determine the additional payment owed by such 

Participating Manufacturer and the allocation ofsuch additional payment 

among the applicable payees. The Independent Auditor shall then reduce 

such additional payment (up to the full amount of such additional 

payment) by any adjustments or offsets that were available to the 

Participating Manufacturer in question against the original payment at the 

time it was made (and have not since been used) but which such 

Participating Manufacturer was unable to usc against such original 

payment because such adjustments or offsets were in excess of such 

original payment (provided that any adjustments or offsets used against 

such additional payment shall reduce on a dollar-for-dollar basis any 
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remaining cany-forward held by such Participating Manufacturer with 

respect to such adjustment or offset). The Independent Auditor shall then 

add interest at the Prime Rate (calculated from the Payment Due Date in 

question) to the additional payment (as reduced pursuant to the preceding 

sentence), except that where the additional payment owed by a 

Participating Manufacturer is the result of an underpayment by such 

Participating Manufacturer caused by such Participating Manufacturer's 

withholding of information as described in subsection (d)(S)(B), the 

applicable interest rate shall be that described in subsection IX(h). The 

Independent Auditor shall promptly give notice of the additional payment 

owed by the Participating Manufacturer in question (as reduced and/or 

increased as described above) to all Notice Parties, showing the new 

information and all calculations. Upon receipt of such notice, any 

Participating Manufacturer or Settling State may dispute the Independent 

Auditor's calculations in the manner described in subsection (d)(3), and 

the Independent Auditor shall promptly notify each Notice Party of any 

subsequent revisions to its calculations. Not more than 15 days after 

receipt of such notice (or, ifthe Independent Auditor revises its 

calculations, not more than IS days after receipt of the revisions), any 

Participating Manufacturer and any Settling State may dispute the 

Independent Auditor's calculations in the maMer prescribed in subsection 

(d)(6). Failure to dispute the Independent Auditor's calculations in this 

manner shall constitute agreement with the Independent Auditor's 
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calculations, subject to the limitations set forth in subsection (d)(6). 

Payment of the undisputed portion of an additional payment shall be made 

to the Escrow Agent not more than 20 days after receipt of the notice 

described in this subsection (A) (or, if the Independent Auditor revises its 

calculations, not more than 20 days after receipt of the revisions}. Failure 

to pay such portion shall render the Participating Manufacturer liable for 

interest thereon as provided in subsection IX(h). Payment of the disputed 

portion shall be governed by subsection (d)(8). 

(B) To the extent a dispute as to a prior payment is resolved with 

finality against a Participating Manufacturer: (i) in the case where the 

disputed amount has been paid into the Disputed Payments Account 

pursuant to subsection (d)(8), the Independent Auditor shall instruct the 

Escrow Agent to transfer such amount to the applicable payee Account(s); 

(ii) in the case where the disputed amount has not been paid into the 

Disputed Payments Account and the dispute was identified prior to the 

Payment Due Date in question by delivery of a statement pursuant to 

subsection (d)(6) identifying such dispute, the Independent Auditor shall 

calculate interest on the disputed amount from the Payment Due Date in 

question (the applicable interest rate to be that provided in subsection 

IX (h)) and the allocation of such amount and interest among the applicable 

payees, and shall provide notice of the amount owed (and the identity of 

the payor and payees) to all Notice Parties; and (iii) in all other cases, the 
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procedure described in subsection (ii) shall apply, except that the 

applicable interest mte shall be the Prime Rate. 

(2) Overpayments. 

(A) Ifa dispute as to a prior payment is resolved with finality in 

favor of a Participating Manufacturer where the disputed amount has been 

paid into the Disputed Payments Account pursuant to subsection (d)(8), 

the Independent Auditor shall instruct the Escrow Agent to transfer such 

amowtt to such Participating Manufacturer. 

(B) If information becomes available to the Independent Auditor 

not later than four years after a Payment Due Date showing that a 

Participating Manufacturer made an overpayment on such date, or if a 

dispute as to a prior payment is resolved with finality in favor of a 

Participating Manufacturer where the disputed amount has been paid but 

not into the Disputed Payments Account, such Participating Manufacturer 

shall be entitled to a continuing dollar-for-dollar offset as follows: 

(i) offsets under this subsection (B) shall be applied only 

against eligible payments to be made by such Participating 

Manufacturer after the entitlement to the offset arises. The eligible 

payments shall be: in the case ofoffsets arising from payments 

under subsection IX(b) or IX(c)(l), subsequent payments under 

any ofsuch subsections; in the case ofoffsets arising from 

payments under subsection IX(c)(2), subsequent payments under 

such subsection or, ifno subsequent payments are to be made 
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under such subs~on, subsequent payments wtder subsection 

IX( c)( I); in the case ofoffsets arising from payments under 

subsection IX( e), subsequent payments under such subsection or 

subsection IX( c); in the case ofoffsets arising from payments 

under subsection Vl(c), subsequent payments under such 

subsection or, if no subsequent payments are to be made under 

such subsection, subsequent payments under any of subsection 

JX(c)(l), IX(c)(2) or IX( e); in the case ofoffsets arising from 

payments under SLibsection VIIJ(b), SLibsequent payments under 

such subsection or, if no subsequent payments are to be made 

under such subsection, subsequent payments under either 

subsection IX(c)(l) or IX(c)(2); in the case of offsets arising from 

payments under subsection VIII( c), subsequent payments under 

either subsection JX(c)(l) or IX(c)(2); and, in the case ofoffsets 

arising from payments under subsection IX(i), subsequent 

payments under such subsection (consistent with the provisions of 

this subsection (B)(i)). 

(ii) in the case ofoffsets to be applied against payments 

under subsection IX( e), the offset to be applied shall be 

apportioned among the Settling States pro rata in proportion to 

their respective shares of such payments, as such respective shares 

arc determined pursuant to step E ofclause "Seventh" (in the case 

of payments due from the Original Participating Manufacturers) or 
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clause "Si!cth" (in the case ofpayments due from the Subsequent 

Participating Manufacturers) ofsubsection IX(i) (except where the 

offset arises from an overpayment applicable solely to a particular 

Settling State). 

(iii) the total amount of the offset to which a Participating 

Manufacturer shall be entitled shall be the full amount of the 

overpayment it made, together with interest calculated from the 

time of the overpayment to the Payment Due Date of the first 

eligible payment against which the offset may be applied. The 

applicable interest rate shall be the Prime Rate (except that, where 

the overpayment is the result of a Settling State's withholding of 

infonnation as described in subsection (d)(S)(B), the applicable 

interest rate shall be that described in subsection IX(h)). 

(iv) an offset under this subsection (B) shall be applied up 

to the full amount of the Participating Manufacturer's share (in the 

case ofpayments due from Original Participating Manufacturers, 

dctcrmin~d as described in the first sentence of clause ..Seventh•' of 

subsection IXG) (or, in the case of payments pursuant to subsection 

IX( c), step D ofsuch clause)) of the eligible payment in question, 

as such payment has been adjusted and reduced plll'Suant to clauses 

"First" through "Sixth" ofaubsection IXG), to the extent each such 

clause is applicable to the payment in question. In the event that 

the offset to which a Participating Manufacturer is entitled under 
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this subsection (B) would exceed such Participating 

Manufacturer's share of the eligible payment against which it is 

being applied (or, in the case where such offset arises from an 

overpayment applicable solely to a particular Settling State, the 

portion of such payment that is made for the benefit ofsuch 

Settling State), the offset shall be the full amount of such 

Participating Manufacturer's share ofsuch payment and all 

amounts not offset shall cany forward and be offset against 

subsequent eligible payments until all such amounts have been 

offset. 

(j) Payments After Applicable Condition. To the extent that a payment is made 

after the occurrence ofall applicable conditions for the disbursement of such payment to 

the payee(s) in question, the Independent Auditor shall instruct the Escrow Agent to 

disburse such payment promptly following its deposit. 

XII. SEITLING STATES' RELEASE, DISCHARGE AND COVENANT 

(a) Release. 

(I) Upon the occurrence of State-Specific Finality in a Settling State, such 

Settling State shall absolutely and unconditionally release and forever discharge 

all Released Parties from all Released Claims that the Releasing Parties directly, 

indirectly, derivatively or in any other capacity ever had, now have, or hereafter 

can, shall or may have. 

(2) Notwithstanding the foregoing, this release and discharge shall not 

apply to any defendant in a lawsuit settled pursuant to this Agreement (other than 
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a Participating Manufacturer) unless and until such defendant releases the 

Releasing Parties (and delivers to the Attorney General of the applicable Settling 

State a copy of such release) from any and all Claims of such defendant relating to 

the prosecution ofsuch lawsuit. 

(3) Each Settling State (for itself and for the Releasing Parties) further 

covenants and agrees that it (and the Releasing Parties) shall not after the 

occurrence of State-Specific Finality sue or seek to establish civil liability against 

any Released Party based, in whole or in part, upon any of the Released Claims, 

and further agrees that such covenant and agreement shall be a complete defense 

to any such civil action or proceeding. 

(4) (A) Each Settling State (for itself and for the Releasing Parties) 

further agrees that, if a Released Claim by a Releasing Party against any person or 

entity that is not a Released Party (a "non-Released Party") results in or in any 

way gives rise to a claim-over (on any theory whatever other than a claim based 

on an express written indemnity agreement) by such non-Released Party against 

any Released Party (and such Released Party gives notice to the applicable 

Settling State within 30 days of the service of such claim-over (or within 30 days 

after the MSA Execution Date, whichever is later) and prior to entry into any 

settlement ofsuch claim-over), the Releasing Party: (i) shall reduce or credit 

against any judgment or settlement such Releasing Party may obtain against such 

non-Released Party the full amount ofany judgment or settlement such non

Released Party may obtain against the Released Party on such claim-over; and 

(ii) shall, as part of any settlement with such non-Released Party, obtain from 
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such non-Released Pany for the benefit of such Released Pany a satisfaction in 

full ofsuch non-Released Party's judgment or settlement against the Released 

Pany. 

(B) Each Settling State further agrees that in the event that the provisions 

ofsubsection (4XA) do not fully eliminate any and all liability ofany Original 

Participating Manufacturer (or ofany person or entity that is a Released Party by 

vinue of its relation to any Original Participating Manufacturer) with respect to 

claims·c>Ver (on any theory whatever other than a claim based on an express 

written indemnity agreement) by any non-Released Party to recover in whole or in 

part any liability (whether direct or indirect, or whether by way of settlement (to 

the extent that such Released Party has given nDtice to the applicable Settling 

State within 30 days of the service of such claim-over (or within 30 days after the 

MSA Execution Date, whichever is later) and prior to entry into any settlement of 

such claim-over), judgment or otherwise) of such non-Released Party to any 

Releasing Party arising out of any Released Claim, such Original Participating 

Manufacturer shall receive a continuing dollar-for-dollar offset for any amounts 

paid by such Original Participating Manufacturer (or by any person or entity that 

is a Released Party by vinue of its relation to such Original Participating 

Manufacturer) on any such liability against such Original Participating 

Manufacturer's share (determined as described in step E of clause "Seventh" of 

subsection IX(j)) of the applicable Settling State's Allocated Payment, up to the 

full amount of such Original Participating Manufacturer's share of such Allocated 

Payment each year, until all such amounts paid on such liability have been offset. 
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In the event that the offset under this subsection (4) with respect to a particular 

Settling State would in any given year exceed such Original Participating 

Manufacturer's share of such Settling State's Allocated Payment (as such share 

had been reduced by adjustment, ifany, pursuant to the NPM Adjustment, and has 

been reduced by offsets, ifany, pursuant to the offset for miscalculated or 

disputed payments, the Federal Tobacco Legislation Offset and the Litigating 

Releasing Parties Offset): {i) the offset to which such Original Participating 

Manufacturer is entitled under this subsection in such year shall be the full 

amount of such Original Participating Manufacturer's share of such Allocated 

Payment; and {ii) all amounts not offset by reason of subsection {i) shall carry 

forward and be offset in the following year(s) until all such amounts have been 

offset. 

(C) Each Settling State further agrees that, subject to the provisions of 

section IX{i)(3), each Subsequent Participating Manufacturer shall be entitled to 

the offset described in subsection (B) above to the extent that it (or any person or 

entity that is a Released Party by virtue of its relationship with such Subsequent 

Participating Manufacturer) has paid on liability that would give rise to an offset 

under such subsection if paid by an Original Participating Manufacturer. 

(S) This release and covenant shall not operate to interfere with a Settling 

State's ability to enforce as against any Participating Manufacturer the provisions 

of this Agreement, or with the Court's ability to enter the Consent Decree or to 

maintain continuing jurisdiction to enforce such Consent Decree pursuant to the 

terms thereof. Provided, however, that neither subsection Ill{a) or Ill(r) of this 
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Agreement nor subsection V(A) or V(l) of the Consent Decree shall create a right 

to challenge the continuation, after the MSA Execution Date, of any advertising 

content, claim or slogan (other than use of a Cenoon) that was not unlawful prior 

to the MSA Execution Date. 

(6) The Settling States do not purport to waive or release any claims on 

behalf oflndian tribes. 

(7) The Settling States do not waive or release any criminal liability based 

on federal, state or local law. 

(8) Notwithstanding the foregoing (and the definition of Released 

Panics), this release and covenant shall not apply to retailers, suppliers or 

distributors to the extent of any liability arising from the sale or distribution of 

Tobacco Products of, or the supply ofcomponent pens ofTobacco Products to, 

any non-Released Party. 

(A) Each Settling State (for itself and for the Releasing Panics) 

agrees that, if a claim by a Releasing Party against a retailer, supplier or 

distributor that would be a Released Claim but for the operation of the 

preceding sentence results in or in any way gives rise to a claim-over (on 

any theory whatever) by such retailer, supplier or distributor against any 

Released Party (and such Released Party gives notice to the applicable 

Settling State within 30 days of the service ofsuch claim-over (or within 

30 days after the MSA Execution Date, whichever is later) and prior to 

entry into any settlement of such claim-over), the Releasing Peny: (i) 

shall reduce or credit against any judgment or settlement such Releasing 
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Party may obtain against such retailer, supplier or distributor the full 

amount ofany judgment or settlement such retailer, supplier or distributor 

may obtain against the Released Party on such claim-over; and (ii) shall, 

as part of any settlement with such retailer, supplier or distributor, obtain 

from such retailer, supplier or distributor for the benefit of such Released 

Party a satisfaction in full of such retailer's, supplier's or distributor's 

judgment or settlement against the Released Party. 

(B) Each Settling State further agrees that in the event that the 

provisions of subsection (8)(A) above do not fully eliminate any and all 

liability of any Original Participating Manufacturer (or any person or 

entity that is a Released Party by virtue of its relationship to an Original 

Participating Manufacturer) with respect to claims-over (on any theory 

whatever) by any such retailer, supplier or distributor to recover in whole 

or in part any liability (whether direct or indirect, or whether by way of 

settlement (to the extent that such Released Party has given notice to the 

applicable Settling State within 30 days of the service ofsuch claim-over 

(or within 30 days after the MSA Execution Date, whichever is later) and 

prior to entry into any settlement of such claim-over), judgment or 

otherwise) ofsuch retailer, supplier or distributor to any Releasing Party 

arising out ofany claim that would be a Released Claim but for the 

operation of the first sentence ofthis subsection (8), such Original 

Participating Manufacturer shall receive a continuing dollar-for-dollar 

offset for any amounts paid by such Original Participating Manufacturer 
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(or by any person or entity that is a Released Party by virtue of its relation 

to such Original Participating Manufacturer) on any such liability against 

such Original Participating Manufacturer's share (determined as described 

in step E of clause "Seventh" ofsubsection IX{j)) of the applicable 

Settling State's Allocated Payment, up to the full amount of such Original 

Participating Manufacturer's share ofsuch Allocated Payment each year, 

until all such amounts paid on such liability have been offset. In the event 

that the offset under this subsection (8) with respect to a particular Settling 

State would in any given year exceed such Original Participating 

Manufacturer's share of such Settling State's Allocated Payment (as such 

share had been reduced by adjustment, if any, pursuant to the NPM 

Adjustment, and has been reduced by offsets, ifany, pursuant to the offset 

for miscalculated or disputed payments, the Federal Tobacco Legislation 

Offset, the Litigating Releasing Parties Offset and the offset for claims

over under subsection Xll(a)(4)(B)): (i) the offset to which such Original 

Participating Manufacturer is entitled under this subsection in such year 

shal I be the full amount of such Original Participating Manufacturer's 

share ofsuch Allocated Payment; and (ii) all amounts not offset by reason 

ofclause (i) shall cany forward and be offset in the following year(s) until 

all such amounts have been offset. 

(C) Each Settling State further agrees that, subject to the 

provisions of subsection IX(i)(3 ), each Subsequent Participating 

Manufacturer shall be entitled to the offset described in subsection (B) 
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above to the extent that it (or any person or entity that is a Released Party 

by virtue of its relationship with such Subsequent Participating 

Manufacturer) has paid on liability that would give rise to an offset under 

such subsection ifpaid by an Original Participating Manufacturer. 

(9) Notwithstanding any provision oflaw, statutory or otherwise, which 

provides that a general release does not extend to claims which the creditor does 

not know or suspect to exist in its favor at the time ofexecuting the release, which 

if known by it must have materially affected its settlement with the debtor, the 

releases set forth in this section XII release all Released Claims against the 

Released Parties, whether known or unknown, foreseen or unforeseen, suspected 

or unsuspected, that the Releasing Parties may have against the Released Parties, 

and the Releasing Parties understand and acknowledge the significance and 

consequences of waiver of any such provision and hereby assume full 

responsibility for any injuries, damages or losses that the Releasing Parties may 

incur. 

(b) Released Claims Against Released Parties. Ih Releasing Party (or any 

person or entity enumerated in subsection Jl(pp). without regard to the power of the 

Attorney General to release claims of such person or entity) nonetheless attempts to 

maintain a Released Claim against a Released Party, such Released Party shall give 

written notice of such potential claim to the Attorney General ofthe applicable Settling 

State within 30 days of receiving notice of such potential claim (or within 30 days after 

the MSA Execution Date, whichever is later) (unless such potential claim is being 

maintained by such Settling State). The Released Party may offer the release and 
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covenant as a complete defense. If it is determined at any point in such actie>n that the 

release of such claim is unenforceable or invalid for any reason (including, but not 

limited to, lack of authority to release such claim), the following provisions shall apply: 

(I) The Released Party shall take all ordinary and reasonable measures to 

defend the action fully. The Released Party may settle or enter into a stipulated 

judgment with respect to the action at any time in its sole discretion, but in such 

event the offset described in subsection (b)(2) or (bX3) below shall apply only if 

the Released Party obtains the relevant Attorney General's consent to such 

settlement or stipulated judgment, which consent shall not be unreasonably 

withheld. The Released Party shall not be entitled to the offset described in 

subsection (b)(2) or (b)(3) below if such Released Party failed to take ordinary 

and reasonable measures to defend the action fully. 

(2) The following provisions shall apply where the Released Party is an 

Original Participating Manufacturer (or any person or entity that is a Released 

Party by virtue of its relationship with an Original Participating Manufacturer): 

(A) In the event of a settlement or stipulated judgment, the 

settlement or stipulated amount shall give rise to a continuing offset as 

such amount is actually paid against the full amount of such Original 

Participating Manufacturer's share (determined as described in step E of 

clause "Seventh" ofsubsection IXO)) of the applicable Settling State's 

Allocated Payment until such time as the settlement or stipulated amount 

is fully credited on a dollar-for-dollar basis. 
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(B) Judgments (other than a defauhjudgment) against a Released 

Party in such an action shall, upon payment ofsuch judgment, give rise to 

an immediate and continuing offset against the full amount of such 

Original Participating Manufacturer's share (detennined as described in 

subsection (A)) of the applicable Settling State's Allocated Payment, until 

such time as the judgment is fully credited on a dollar-for-dollar basis. 

(C) Each Settling State reserves the right to intervene in such an 

action (unless such action was brought by the Settling State) to the extent 

authorized by applicable law in order to protect the Settling State's interest 

under this Agreement. Each Participating Manufacturer agrees not to 

oppose any such intervention. 

(D) In the event that the offset under this subsection (b)(2) with 

respect to a particular Settling State would in any given year exceed such 

Original Participating Manufacturer's share of such Settling State's 

Allocated Payment (as such share had been reduced by adjustment, if any, 

pursuant to the NPM Adjustment, and has been reduced by offsets, ifany, 

pursuant to the Federal Tobacco Legislation Offset and the offset for 

miscalculated or disputed payments): (i) the offset to which such Original 

Participating Manufacturer is entitled under this subsection (2) in such 

year shall be the full amount ofsuch Original Participating Manufacturer's 

share ofsuch Allocated Payment; and (ii) all amounts not offset by reason 

of clause (i) shall carry forward and be offset in the following year(s) until 

all such amounts have been offset. 
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(3) The following provisions shall apply where the Released Party is a 

Subsequent Participating Manufacturer (or any person or entity that is a Released 

Party by virtue of its relationship with a Subsequent Participating Manufacturer): 

Subject to the provisions ofsubsection IX(i)(3), each Subsequent Participating 

Manufacturer shall be entitled to the offset as described in subsections (2)(A)-(C} 

above against payments it otherwise would owe Wider section IX(i) to the ext~nt 

that it (or any person or entity that is a Released Party by vinue of its relationship 

with such Subsequent Participating Manufacturer) has paid on a settlement. 

stipulated judgment or judgment that would give rise to an offset under such 

subsections if paid by an Original Participating Manufacturer. 

XIII. CONSENT DECREES AND DISMISSAL OF CLAIMS 

(a) Within 10 days after the MSA Execution Date (or, as to any Settling State 

identified in the Additional States provision of Exhibit D, concurrently with the filing of 

its lawsuit), each Settling State and each Participating Manufacturer that is a pany in any 

of the lawsuits identified in Exhibit D shall jointly move for a stay of all proceedings in 

such Settling State's lawsuit with respect to the Participating Manufacturers and all other 

Released Parties (except any proceeding seeking public disclosure ofdocuments pursuant 

to subsection IV(b)). Such stay ofa Settling State's lawsuit shall be dissolved upon the 

earlier of the occurrence of State-Specific Finality or termination of this Agreement with 

respect to such Settling State pursuant to subsection XVJII(u)(l). 

(b) Not later than December 11, 1998 (or, as to any Settling State identified in the 

Additional States provision ofExhibit D, concWTently with the filing of its lawsuit): 
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(I) each Settling State that is a party to a lawsuit identified in Exhibit D 

and each Participating Manufacturer will: 

(A) tender this Agreement to the Court in such Settling State for 

its approval; and 

(B) tender to the Court in such Settling State for entry a consent 

decree conforming to the model consent decree attached hereto as Exhibit 

L (revisions or changes to such model consent decree shall be limited to 

the extent required by state procedural requirements to reflect accurately 

the factual setting of the case in question, but shall not include any 

substantive revision to the duties or obligations of any Settling State or 

Participating Manufacturer, except by agreement of all Original 

Participating Manufacturers); and 

(2) each Settling State shall seek entry of an order of dismissal ofclaims 

dismissing with prejudice all claims against the Participating Manufacturers and 

any other Released Party in such Settling State's action identified in Exhibit D. 

Provided, however, that the Settling State is not required to seek entry ofsuch an 

order in such Settling State's action against such a Released Party (other than a 

Participating Manufacturer) unless and until such Released Party has released the 

Releasing Parties (and delivered to the Attorney General ofsuch Settling State a 

copy ofsuch release) (which release shall be effective upon the occurrence of 

State-Specific Finality in such Settling State, and shall recite that in the event this 

Agreement is terminated with respect to such Settling State pursuant to subsection 

XVlll(uXI) the Released Party agrees that the order ofdismissal shall be null and 
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void and of no effect) from any and all Claims ofsuch Rel=d Party relating to 

the prosecution ofsuch action as provided in subsection Xll(a)(2). 

XIV. 	 PARTICIPATING MANUFACTURERS' DISMISSAL OF RELATED 

LAWSUITS 


(a) Upon State-Specific Finality in a Settling State, each Participating 

Manufacturer will dismiss without prejudice (and without costs and fees) the lawsuit(s) 

listed in Exhibit M pending in such Settling State in which the Participating Manufacturer 

is a plaintiff. Within I() days after the MSA Execution Date, each Participating 

Manufacturer and each Settling State that is a party in any of the lawsuits listed in Exhibit 

M shall jointly move for a stay ofall proceedings in such lawsuit. Such stay of a lawsuit 

against a Settling State shall be dissolved upon the earlier of the occurrence of State-

Specific Finality in such Settling State or tennination of this Agreement with respect to 

such Settling State pursuant to subsection XVlll(u)(l). 

(b) Upon State-Specific Finality in a Settling State, each Participating 

Manufacturer will release and discharge any and all monetary Claims against such 

Settling State and any of such Settling State's officers, employees, agents, administrators, 

representatives, officials acting in their official capacity, agencies, departments, 

commissions, divisions and counsel relating to or in connection with the lawsuit(s) 

commenced by the Attorney General ofsuch Settling State identified in Exhibit D. 

(c) Upon State-Specific Finality in a Settling State, each Participating 

Manufacturer will release and discharge any and all monetary Claims against all 

subdivisions (political or otherwise, including, but not limited to, municipalities, 

counties, parishes, villages, unincorporated districts and hospital districts) ofsuch 
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Settling State, and any of their officers, employees, agents, administrators, 

representatives, officials acting in their official capacity, agencies, departments, 

commissions, divisions and counsel arising out of Claims that have been waived and 

released with continuing full force and effect pursuant to section XII of this Agreement. 

XV. VOLUNTARY ACT OF THE PARTIES 

The Settling States and the Participating Manufacturers acknowledge and agree 

that this Agreement is voluntarily entered into by each Settling State and each 

Participating Manufacturer as the result of arm's-length negotiations, and each Settling 

State and each Participating Manufacturer was represented by counsel in deciding to enter 

into this Agreement. Each Participating Manufacturer further acknowledges that it 

understands that certain provisions of this Agreement may require it to act or refrain from 

acting in a manner that could otherwise give rise to state or federal constitutional 

challenges and that, by voluntarily consenting to this Agreement, it (and the Tobacco

Related Organizations (or any trade associations formed or controlled by any 

Participating Manufacturer)) waives for purposes of performance of this Agreement any 

and all claims that the provisions of this Agreement violate the state or federal 

constitutions. Provided, however, that nothing in the foregoing shall constitute a waiver 

as to the entry of any court order (or any interpretation thereof) that would operate to 

limit the exercise ofany constitutional right except to the extent of the restrictions, 

limitations or obligations expressly agreed to in this Agreement or the Consent Decree. 

XVI. CONSTRUCTION 

(a) No Settling State or Participating Manufacturer shall be considered the drafter 

of this Agreement or any Consent Decree, or any provision ofeither, for the purpose of 
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any statute, case Jaw or rule of interpretation or construction that would or might cause 

any provision to be construed against the drafter. 

(b) Nothing in this Agreement shall be construed as approval by the Senling 

States ofany Participating Manufacturer's business organizations, operations, acts or 

practices, and no Participating Manufacturer may make any representation to the 

contrary. 

XVII. RECOVERY OF COSTS AND ATTORNEYS' FEES 

(a) The Original Participating Manufacturers agree that, with respect to any 

Settling State in which the Court has approved this Agreement and the Consent Decree, 

they shall severally reimburse the following "Governmental Entities": (I) the office of 

the Attorney General ofsuch Settling State; (2) the office of the governmental 

prosecuting authority for any political subdivision ofsuch Settling State with a lawsuit 

pending against any Participating Manufacturer as of July I, 1998 (as identified in 

Exhibit N) that has released such Settling State and such Participating Manufacturer(s) 

from any and all Released Claims (a "Litigating Political Subdivision"); and (3) other 

appropriate agencies of such Settling State and such Litigating Political Subdivision, for 

reasonable costs and expenses incurred in connection with tile litigation or resolution of 

claims asserted by or against the Participating Manufacturers in the actions set forth in 

Exhibits D, M and N; provided that such costs and expenses are of the same nature as 

costs and expenses for which the Original Participating Manufacturers would reimburse 

their own counsel or agents (but not including costs and expenses relating to lobbying 

activities). 
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(b) The Original Participating Manufacturers further agree seVCia!ly to pay the 

Governmental Entities in any Settling State in which State-Specific Finality has occurred 

an amount sufficient to compensate such Governmental Entities for time reasonably 

expended by attorneys and paralegals employed in such offices in connection with the 

litigation or resolution ofclaims asserted against or by the Participating Manufacturers in 

the actions identified in Exhibits D, M and N (but not including time relating to lobbying 

activities), such amount to be calculated based upon hourly rates equal to the market rate 

in such Settling State for private attorneys and paralegals of equivalent experience and 

seniority. 

(c) Such Govenunental Entities seeking payment pursuant to subsection (a) 

and/or (b) shall provide the Original Participating Manufacturers with an appropriately 

documented statement of all costs, expenses and attorney and paralegal time for which 

payment is sought, and, solely with respect to payments sought pursuant to subsection 

(b), shall do so no earlier than the date on which State-Specific Finality occurs in such 

Settling State. All amounts to be paid pursuant to subsections (a) and (b) shall be subject 

to reasonable verification if requested by any Original Participating Manufacturer; 

provided, however, that nothing contained in this subsection (c) shall constitute, cause, or 

require the perfonnance of any act that would constitute any waiver (in whole or in pan) 

ofany attorney--client privilege, work product protection or common interest/joint 

prosecution privilege. All such amounts to be paid pursuant to subsections (a) and (b) 

shall be subject to an aggregate cap of$1 SO million for all Senling States, shall be paid 

promptly following submission of the appropriate documentation (and the completion of 

any verification process), shall be paid separately and apart from any other amounts due 
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pursuant to this Agreement, and shall be paid severally by each Original Panicipating 

Manufacturer according to its Relative Market Share. All amounts to be paid pursuant to 

subsection (b) shall be paid to such Governmental Entities in the order in which State

Specific Finality has occwred in such Settling States (subject to the $150 million 

aggregate cap). 

(d) The Original Participating Manufacturers agree that, upon the occwrence of 

State-Specific Finality in a Settling State, they will severally pay reasonable attorneys' 

fees to the private outside counsel, if any, retained by such Settling State (and each 

Litigating Political Subdivision, if any, within such Settling State) in connection with the 

respective actions identified in Exhibits D, M and N and who are designated in ExhibitS 

for each Settling State by the relevant Attorney General (and for each Litigating Political 

Subdivision, as later certified in writing to the Original Participating Manufacturers by 

the relevant governmental prosecuting authority ofeach Litigating Political Subdivision) 

as having been retained by and having represented such Set11ing State (or such Litigating 

Political Subdivision), in accordance with the terms described in the Model Fee Payment 

Agreement attached as Exhibit 0. 

XVIII. MISCELLANEOUS 

(a) Effect of Current or Future Law. If any current or future law includes 

obligations or prohibitions applying to Tobacco Product Manufacturers related to any of 

the provisions of this Agreement, each Participating Manufacturer shall comply with this 

Agreement unless compliance with this Agreement would violate such law. 
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(b) Limited Most-Favored Nation Provision. 

(I) Ifany Participating Manufacturer enters into any future settlement 

agreement ofother litigation comparable to any ofthe actions identified in Exhibit 

D brought by a non-foreign governmental plaintiff other than the federal 

government ("Future Settlement Agreement"): 

(A) before October I, 2000, on overall terms more favorable to 

such governmental plaintiff than the overall terms of this Agreement (after 

due consideration of relevant differences in population or other 

appropriate factors), then, unless a majority of the Settling States 

determines that the overall terms of the Future Settlement Agreement are 

not more favorable than the overall terms of this Agreement, the overall 

terms of this Agreement will be revised so that the Settling States will 

obtain treatment with respect to such Pa11icipating Manufacturer at least as 

relatively favorable as the overall terms provided to any such 

governmental plaintiff; provided, however, that as to economic terms this 

Agreement shall not be revised based on any such Future Settlement 

Agreement if such Future Settlement Agreement is entered into after: 

(i) the impaneling of the jury (or, in the event ofa non-jury trial, the 

commencement of trial) in such litigation or any severed or bifurcated 

portion thereof; or (ii) any court order or judicial determination relating to 

such litigation that (x) grants judgment (in whole or in part) against such 

Participating Manufacturer; or (y) gnmts injunctive or other relief that 

affects the assets or on-going business activities ofsuch Participating 
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Manufacturer in a manner olhcr lhan as expressly provided for in this 

Agreement; or 

(B) on or after October I, 2000, on non-economic terms more 

favorable to such governmental plaintiff!han the non-economic terms of 

this Agreement, and such Future Settlement Agreement includes terms 

lhat provide for lhe implementation of non-economic tobacco-related 

public health measures different from !hose contained in lhis Agreement, 

then this Agreement shall be revised with respect to such Participating 

Manufacturer to include terms comparable to such non-economic terms, 

unless a majority of the Settling States elects against such revision. 

(2) Ifany Settling State resolves by settlement Claims against any Non· 

Participating Manufacturer after the MSA Execution Date comparable to any 

Released Claim, and such resolution includes overall terms that arc more 

favorable to such Non-Participating Manufacturer than the terms oflhis 

Agreement (including, without limitation, any terms that relate to the marketing or 

distribution of Tobacco Products and any term that provides for a lower 

settlement cost on a per pack sold basis), then the overall terms oflhis Agreement 

will be revised so that the Original Participating Manufacturers will obtain, with 

respect to lhat Settling State, overall terms at least as relatively favorable (taking 

into account, among other things, all payments previously made by lhe Original 

Participating Manufacturers and lhe timing ofany payments) as those obtained by 

such Non-Participating Manufacturer pursuant to such resolution ofClaims. The 

foregoing shall include but not be limited: (a) to lhe treatment by any Settling 
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State ofa Future Affiliate, as that term is defined in agreements between any of 

the Settling States and Brooke Group Ltd., Liggett & Myers Inc. and/or Liggett 

Group, Inc. ("Liggett"), whether or not such Future Affiliate is merged with, or its 

operations combined with, Liggett or any Affiliate thereof; and (b) to any 

application of the terms ofany such agreement (including any terms subsequently 

negotiated pursuant to any such agreement) to a brand of Cigarettes (or tobacco· 

related assets) as a result of the purchase by or sale to Liggett of such brand or 

assets or as a result of any combination of ownership among Liggett and any 

entity that manufactures Tobacco Products. Provided, however, that revision of 

this Agreement pursuant to this subsection (2) shall not be required by virtue of 

the subsequent entty into this Agreement by a Tobacco Product Manufacturer that 

has not become a Participating Manufacturer as of the MSA Execution Date. 

Notwithstanding the provisions of subsection XVIII(j), the provisions of this 

subsection XVJII(b)(2) may be waived by (and only by) unanimous agreement of 

the Original Participating Manufacturers. 

(3) The parties agree that if any term of this Agreement is revised 

pursuant to subsection (b)(l) or (b)(2) above and the substance of such term before 

it was revised was also a term of the Consent Decree, each affected Settling State 

and each affected Participating Manufacturer shall jointly move the Court to 

amend the Consent Decree to conform the terms of the Consent Decree to the 

revised terms of the Agreement. 

(4) If at any time any Settling State agrees to relieve, in any respect, any 

Participating Manufacturer's obligation to make the payments as provided in this 
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Agreement, then, with respect to that Settling State, the terms of this Agreement 

shall be revised so that the other Panicipating Manufacturers receive terms as 

relatively favorable. 

(c) Transfer ofTobacco Brands. No Original Participating Manufacturer may sell 

or otherwise transfer or permit the sale or transfer of any of its Cigarette brands, Brand 

Names, Cigarette product formulas or Cigarette businesses (other than a sale or transfer 

of Cigarette brands or Brand Names to be sold, product formulas to be used, or Cigarette 

businesses to be conducted, by the acquiror or transferee exclusively outside of the 

States) to any person or entity unless such person or entity is an Original Participating 

Manufacturer or prior to the sale or acquisition agrees to assume the obligations ofan 

Original Participating Manufacturer with respect to such Cigarette brands, Brand Names, 

Cigarette product formulas or businesses. No Participating Manufacturer may sell or 

otherwise transfer any of its Cigarette brands, Brand Names, Cigarette product formulas 

or Cigarette businesses (other than a sale or transfer ofCigarette brands or Brand Names 

to be sold, Cigarette product formulas to be used, or businesses to be conducted, by the 

acquiror or transferee exclusively outside of the States) to any person or entity unless 

such person or entity is or becomes prior to the sale or acquisition a Participating 

Manufacturer. In the event ofany such sale or transfer ofa Cigarette brand, Brand Name, 

Cigarette product formula or Cigarette business by a Participating Manufacturer to a 

person or entity that within 180 days prior to such sale or transfer was a Non· 

Participating Manufacturer, the Participating Manufacturer shall cenif.y to the Settling 

States that it has determined that such person or entity has the capability to perform the 

obligations under this Agreement. Such cenification shall not survive beyond one year 
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following the date of any such tni!ISfcr. Each Original Participating Manufacturer 

certifies and represents that, except as provided in Exhibit R. it (or a wholly owned 

Affiliate) exclusively owns and controls in the States the Brand Names of those 

Cigarettes that it currently manufactures for sale (or sells) in the States and that it has the 

capacity to enter into an effective agreement concerning the sale or transfer of such Brand 

Names pursuant to this subsection XVIII{ c). Nothing in this Agreement is intended to 

create any right for a State to obtain any Cigarette product formula that it would not 

otherwise have under applicable law. 

(d) Payments in Settlement. All payments to be made by the Participating 

Manufacturers pursuant to this Agreement are in senlement ofall of the Senling States' 

antitrust, consumer protection, common law negligence, statutory, common law and 

equitable claims for monetary, r<:stitutionary, equitable and injunctive relief alleged by 

the Settling States with respect to the year of payment or earlier years, except that no part 

ofany payment under this Agreement is made in senlement ofan actual or potential 

liability for a fine, penalty (civil or criminal) or enhanced damages or is the cost of a 

tangible or intangible asset or other future benefit. 

(e) No Determination or Admission. This Agreement is not intended to be and 

shall not in any event be construed or deemed to be, or represented or caused to be 

represented as, an admission or concession or evidence of (1) any liability or any 

wrongdoing whatsoever on the part ofany Released Party or that any Released Party has 

engaged in any of the activities barred by this Agreement; or (2) personal jurisdiction 

over any person or entity other than the Participating Manufacturers. Each Participating 

Manufacturer specifically disclaims and denies any liability or wrongdoing whatsoever 

·131



with respect to the claims and allegations asserted against it by the Attorneys General of 

the Settling States and the Litigating Political Subdivisions. Each Participating 

Manufacturer has entered into this Agreement solely to avoid the further expense, 

inconvenience, burden and risk oflitigation. 

(f) Non-Admissibility. The settlement negotiations resulting in this Agreement 

have been undertaken by the Settling States and the Participating Manufacturers in good 

faith and for settlement purposes only, and no evidence ofnegotiations or discussions 

underlying this Agreement shall be offered or received in evidence in any action or 

proceeding for any purpose. Neither this Agreement nor any public discussions, public 

statements or public comments with respect to this Agreement by any Settling State or 

Participating Manufacturer or its agents shalll>e offered or received in evidence in any 

action or proceeding for any purpose other than in an action or proceeding arising under 

or relating to this Agreement. 

(g) Representations ofPanics. Each Settling State and each Participating 

Manufacturer hereby represents that this Agreement has been duly authorized and, upon 

execution, will constitute a valid and binding contractual obligation, enforceable in 

accordance with its terms, ofeach of them. The signatories hereto on behalf of their 

respective Settling States expressly represent and warrant that they have the authority to 

settle and release all Released Claims of their respective Settling States and any of their 

respective Settling States' past, present and future agents, officials acting in their official 

capacities, legal representatives, agencies, departments, commissions and divisions, and 

that such signatories are aware of no authority to the contrary. It is recognized that the 

Original Participating Manufacturers are relying on the foregoing representation and 
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warranty in making the payments required by and in otherwise performing under this 

Agreement. The Original Participating Manufacturers shall have the right to terminate 

this Agreement pursWlllt to subsection XVIll(u) as to any Settling Sllite as to which the 

foregoing representation and warranty is breached or not effectively given. 

(h) Obligations Several, Not Joint. All obligations of the Participating 

Manufacturers pursuant to this Agreement (including, but not limited to, all payment 

obligations) are intended to be, and shall remain, several and not joint. 

(i) Headings. The headings of the sections and subsections of this Agreement are 

not binding and are for reference only and do not limit, expand or otherwise affect the 

contents or meaning of this Agreement. 

G) Amendment and Waiver. This Agreement may be amended by a written 

instrument executed by all Participating Manufactwers affected by the amendment and 

by all Settling States affected by the amendment. The terms ofany such amendment 

shall not be enforceable in any Settling State that is not a signatory to such amendment. 

The waiver of any rights conferred hereunder shall be effective only ifmade by wriuen 

instrument executed by the waiving party or panics. The waiver by any pany of any 

breach of this Agreement shall not be deemed to be or construed as a waiver of any other 

breach, whether prior, subsequent or contemporaneous, nor shall such waiver be deemed 

to be or construed as a waiver by any other party, 

(k) Notices. All notices or other communications to any party to this Agreement 

shall be in Writing (including, but not limited to, facsimile, telex, telecopy or similar 

writing) and shall be given at the addresses specified in Exhibit P (as it may be amended 

to reflect any additional Panicipating Manufacturer that becomes a party to this 
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Agreement after the MSA Execution Date). Any Settling State or Participating 

Manufacturer may change or add the name and address of the persons designated to 

receive notice on its behalf by notice given (effective upon the giving of such notice) as 

provided in this subsection. 

(I) Cooperation. Each Settling State and each Participating Manufacturer agrees 

to usc its best efforts and to cooperate with each other to cause this Agreement and the 

Consent Decrees to become effective, to obtain all necesSBI)' approvals, consents and 

authorizations, if any, and to execute all documents and to take such other action as may 

be appropriate in coMection herewith. Consistent with the foregoing, each Settling State 

and each Participating Manufacturer agrees that it will not directly or indirectly assist or 

encourage any challenge to this Agreement or any Consent Decree by any other person, 

and will support the integrity and enforcement of the tenns of this Agreement and the 

Consent Decrees. Each Settling State shall use its best efforts to cause State-Specific 

Finality to occur as to such Settling State. 

(m) Designees to Discuss Disputes. Within 14 days after the MSA Execution 

Date, each Settling State's Attorney General and each Participating Manufacturer shall 

provide written notice of its designation ofa senior representative to discuss with the 

other signatories to this Agreement any disputes and/or other issues that may arise with 

respect to this Agreement. Each Settling State's Attorney General shall provide such 

notice of the name, address and telephone number of the person it has so designated to 

each Participating Manufacturer and to NAAG. Each Participating Manufacturer shall 

provide such notice of the name, address and telephone number of the person it has so 
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designated to each Settling State's Attorney General, to NAAG and to each other 

Participating Manufacturer. 

(n) Governing Law. This Agreement (other than the Escrow Agreement) shall be 

governed by the laws of the relevant Settling State, without regard to the conflict of Jaw 

rules of such Settling State. The Escrow Agreement shall be governed by the Jaws of the 

State in which the Escrow Court is located, without regard to the conflict ofJaw rules of 

such State. 

(o) Severability. 

(I) Sections VI, VII, IX, X, XI, XII, XIII, XIV, XVI, XVIII(b), (c), (d), 

(c), CO. (g), (h), (o), (p), (r). (s), (u), (w), (z), (bb), (dd), and Exhibits A, B, and E 

hereof ("Nonseverable Provisions") arc not severable, except to the extent that 

severance ofsection VI is permitted by Settling States pursuant to subsection 

Vl(i) hereof. The remaining terms of this Agreement are severable, as set forth 

herein. 

(2) Ifa court materially modifies, renders unenforceable, or finds to be 

unlawful any of the Nonseverable Provisions, the NAAG executive committee 

shall select a team ofAuorneys General (the "Negotiating Team") to attempt to 

negotiate an equivalent or comparable substitute term or other appropriate credit 

or adjustment (a "Substitute Term") with the Original Participating 

Manufacturers. In the event that the court referred to in the preceding sentence is 

located in a Settling State, the Negotiating Team shall include the Attorney 

General of such Settling State. The Original Participating Manufacturers shall 

have no obligation to agree to any Substitute Tenn. Ifany Original Participating 
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Manufacturer does not agree to a Substitute Term, this Agreement shall be 

terminated in all Settling States affected by the court's ruling. The Negotiating 

Team shall submit any proposed Substitute Term negotiated by the Negotiating 

Team and agreed to by all of the Original Participating Manufacturers to the 

Attorneys General of all of the affected Settling States for their approval. Ifany 

affected Settling State does not approve the proposed Substitute Term, this 

Agreement in such Settling State shall be terminated. 

(3) If a court materially modifies, renders unenforceable, or finds to be 

unlawful any term of this Agreement other than a Nonseverable Provision: 

(A) The remaining terms of this Agreement shall remain in full 

force and effect. 

(B) Each Settling State whose rights or obligations under this 

Agreement 8IC affected by the coun's decision in question (the "Affected 

Settling State") and the Participating Manufacturers agree to negotiate in 

good :'nith a Substitute Tenn. Any agreement on a Substitute Term 

reached between the Participating Manufacturers and the Affected Settling 

State shall not modify or amend the terms of this Agreement with regard 

to any other Settling State. 

(C) If the Affected Settling State and the Participating 

Manufacturers are UIUible to agree on a Substitute Term, then they will 

submit the issue to non-binding mediation. Ifmediation fails to produce 

agreement to a Substitute Term, then that term shall be severed and the 

remainder of this Agreement shall remain in full force and effect. 
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(4) If a court materially modifies, renders unenforceable, or finds to be 

unlawful any portion ofany provision of this Agreement, the remaining portions 

of such provision shall be unenforceable with respect to the affected Settling State 

unless a Substitute Term is anived at pursuant to subsection (o)(2) or (o)(3) 

hereof, whichever is applicable. 

(p) Intended Beneficiaries. No portion ofthis Agreement shall provide any rights 

to, or be enforceable by, any person or entity that is not a Settling State or a Released 

Party. No Settling State may assign or otherwise convey any right to enforce any 

provision of this Agreement. 

(q) Counterparts. This Agreement may be executed in counterparts. Facsimile or 

photocopied signatures shall be considered as valid signatures as ofthe date affixed, 

although the original signature pages shall thereafter be appended. 

(r) Applicability. The obligations and duties of each Participating Manufacturer 

set forth herein are applicable only to actions taken (or omitted to be taken) within the 

States. This subsection (r) shall not be construed as extending the territorial scope ofany 

obligation or duty set forth herein whose scope is otherwise limited by the terms hereof. 

{s) Preservation of Privilege. Nothing contained in this Agreement or any 

Consent Decree, and no act required to be performed pursuant to this Agreement or any 

Consent Decree, is intended to constitute, cause or effect any waiver (in whole or in part) 

ofany attorney-client privilege, work product protection or common interest/joint defense 

privilege, and each Settling State and each Participating Manufacturer agrees that it shall 

not make or cause to be made in any forum any assertion to the contrary. 
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(t) Non-Release. Except as otherwise specifically provided in this Agreement, 

nothing in this Agreement shall limit, prejudice or otherwise interfere with the rights of 

any Settling State or any Participating Manufacturer to pursue any and all rights and 

remedies it may have against any Non-Participating Manufacturer or other non-Released 

Party. 

(u) Termi!Uition. 

(I) Unless otherwise agreed to by each of the Original Participating 

Manufacturers and the Settling State in question, in the event that (A) State· 

Specific Finality in a Settling State does not occur in such Settling State on or 

before December 31, 2001; or (B) this Agreement or the Consent Decree has been 

disapproved by the Court (or, in the event of an appeal from or review of a 

decision of the Court to approve this Agreement and the Consent Decree, by the 

court hearing such appeal or conducting such review), and the time to Appeal 

from such disapproval has expired, or, in the event of an Appeal from such 

disapproval, the Appeal has been dismissed or the disapproval has been affirmed 

by the court of last resort to which such Appeal has been taken and such dismissal 

or disapproval has become no longer subject to further Appeal (including, without 

limitation, review by the United States Supreme Court); or (C) this Agreement is 

terminated in a Settling State for whatever reason (including, but not limited to, 

pursuant to subsection XVIIl(o) of this Agreement), then this Agreement and all 

of its terms (except for the non-admissibility provisions hereof, which shall 

continue in full force and effect) shall be canceled and terminated with respect to 
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such Settling State, and it and all orders issued by the courts in such Settling State 

pursuant hereto shall become null and void and of no effect. 

(2) If this Agreement is terminated with respect to a Settling State for 

whatever reason, then (A) the applicable statute oflimitation or any similar time 

requirement shall be tolled from the date such Settling State signed this 

Agreement until the later of the time permitted by applicable law or for one year 

from the date of such termination, with the effect that the parties shall be in the 

same position with respect to the statute of limitation as they were at the time such 

Settling State filed its action, and (B) the parties shall jointly move the Court for 

an order reinstating the actions and claims dismissed pursuant to sections XIII and 

XIV hereof, with the effect that the parties shall be in the same position with 

respect to those actions and claims as they were at the time the action or claim 

was stayed or dismissed. 

(v) Freedom oflnformation Requests. Upon the occurrence of State-Specific 

Finality in a Settling State, each Participating Manufacturer will withdraw in writing any 

and all requests for information, administrative applications, and proceedings brought or 

caused to be brought by such Participating Manufacturer pursuant to such Settling State's 

freedom of information law relating to the subject matter of the lawsuits identified in 

Exhibit D. 

(w) Bankruptcy. The following provisions shall apply ifa Participating 

Manufacturer both enters Bankruptcy and at any time thereafter is not timely performing 

its financial obligations as required under this Agreement: 
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(I) In the event that both a number of Settling States equal to at least 75% 

of the total number of Settling States and Settling States having aggregate 

Allocable Shares equal to at least 75% of the total aggregate Allocable Shares 

assigned to all Settling States deem (by written notice to the Participating 

Manufacturers other than the bankrupt Participating Manufacturer) that the 

financial obligations of this Agreement have been terminated and rendered null 

and void as to such bankrupt Participating Manufacturer (except as provided in 

subsection (A) below) due to a material breach by such Participating 

Manufacturer, whereupon, with respect to all Settling States: 

(A) all agreements, all concessions, all reductions ofReleasing 

Parties' Claims, and all releases and covenants not to sue, contained in this 

Agreement shall be null and void as to such Participating Manufacturer. 

Provided, however, that (i) all reductions ofReleasing Parties' Claims, and 

all releases and covenants not to sue, contained in this Agreement shall 

remain in full force and effect as to all persons or entities (other than the 

bankrupt Participating Manufacturer itself or any person or entity that, as a 

result of the Bankruptcy, obtains domestic tobacco assets of such 

Participating Manufacturer (unless such person or entity is itself a 

Participating Manufacturer)) who (but for the first sentence of this 

subsection (A)) would otherwise be Released Parties by virtue of their 

relationship with the bankrupt Participating Manufacturer; and (ii) in the 

event a Settling State asserts any Released Claim against a bankrupt 

Participating Manufacturer after the termination of this Agreement with 
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respect to such Participating Manufacturer as described in this subsection 

{I) and receives a judgment, settlement or distribution arising from such 

. Released Claim, then the amount ofany payments such Settling State has 

previously received from such Participating Manufacturer under this 

Agreement shall be applied against the amount ofany such judgment, 

settlement or distribution (provided that in no event shall such Settling 

State be required to refund any payments previously received from such 

Participating Manufacturer pursuant to this Agreement); 

(B) the Settling States shall have the right to assen any and all 

claims against such Participating Manufacturer in the Bankruptcy or 

otherwise without regard to any limits otherwise provided in this 

Agreement (subject to any and all defenses against such claims); 

(C) the Settling States may exercise all rights provided under the 

federal Bankruptcy Code (or other applicable bankruptcy law) with respect 

to their Claims against such Participating Manufacturer, including the 

right to initiate and complete police and regulatory actions against such 

Participating Manufacturer pursuant to the exceptions to the automatic 

stay set fonh in section 362(b) of the Bankruptcy Code (provided, 

however, that such Participating Manufacturer may contest whether the 

Settling State's action constitutes a police and regulatory action); and 

(D) to the extent that any Settling State is pursuing a police and 

regulatory action against such Participating Manufacturer as described in 

subsection (I )(C), such Participating Manufacturer shall not request or 
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support a request that the Bankruptcy court utilize the authority provided 

under section I OS of thl! Bankruptcy Code to impose a discretionary stay 

on the Settling State's action. The Participating Manufacturers further 

agree that they will not request, seek or support relief from the terms of 

this Agreement in any proceeding before any court of law (including the 

federal bankruptcy courts) or an administrative agency or through 

legislative action, including (without limitation) by way ofjoinder in or 

consent to or acquiescence in any such pleading or instrument filed by 

another. 

(2) Whether or not the Settling States exercise the option set forth in 

subsection (I) (and whether or not such option, if exercised, is valid and 

enforceable): 

(A) In the event that the bankrupt Participating Manufacturer is an 

Original Participating Manufacturer, such Participating Manufacturer shall 

continue to be treated as an Original Participating Manufacturer for all 

purposes under this Agreement except (i) such Participating Manufacturer 

shall be treated as a Non-Participating Manufacturer (and not as an 

Original Participating Manufacturer or Participating Manufacturer) for all 

purposes with respect to subsections IX(dXI), IX(d)(2) and IX(d)(3) 

(including, but not limited to, that the Muket Shlll'e of such Participating 

Manufacturer shall not be included in Base Aggregatl! Participating 

Manufacturer Market Share or Actual Aggregate Participating 

Manufacturer Market Shlll'e, and that such Participating Manufacturer's 
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volume shall not be included for any pwpose under subsection 

IX(d)(I)(D)); (ii) such Participating Manufacturer's Market Share shall not 

be included as that ofa Participating Manufacrurer for the purpose of 

determining whether the trigger percentage specified in subsection IX( e) 

has been achieved (provided that such Participating Manufacturer shall be 

treated as an Original Participating Manufacturer for all other purposes 

with respect to such subsection); (iii) for purposes of subsection (B)(iii) of 

Exhibit E, such Participating Manufacturer shall continue to be treated as 

an Original Participating Manufacturer, but its operating income shall be 

recalculated by the Independent Auditor to reflect what such income 

would have been had such Participating Manufacturer made the payments 

that would have been due under this Agreement but for the Bankruptcy; 

(iv) for purposes of subsection XVIII( c), such Participating Manufacturer 

shall not be treated as an Original Panicipating Manufacturer or as a 

Participating Manufacturer to the extent that after entry into Bankruptcy it 

becomes the acquiror or transferee of Cigarene brands, Brand Names, 

Cigarcne ptoduct formulas or Cigarette businesses of any Participating 

Manufacturer (provided that such Participating Manufacturer shall 

continue to be treated as an Original Participating Manufacturer and 

Participating Manufacturer for all other purposes under such subsection); 

and (v) as to any action that by the express tcnns of this Agreement 

requires the unanimous agreement ofall Original Participating 

Manufacturers. 
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(B) In the event that the banknlpt Participating Manufacturer is a 

Subsequent Participating Manufacturer, such Participating Manufacturer 

shall continue to be treated as a Subsequent Participating Manufacturer for 

all purposes under this Agreement except (i) such Participating 

Manufacturer shall be treated as a Non-Participating Manufacturer (and 

not as a Subsequent Participating Manufacturer or Participating 

Manufacturer) for all purposes with respect to subsections IX( d)( I), (d)(2) 

and (d)(4) (including, but not limited to, that the Market Share of such 

Participating Manufacturer shall not be included in Base Aggregate 

Participating Manufacturer Market Share or Actual Aggregate 

Participating Manufacturer Market Share, and that such Participating 

Manufacturer's volume shall not be included for any purpose under 

subsection IX(d)(I)(D)); (ii) such Participating Manufacturer's Market 

Share shall not be included as that of a Participating Manufacturer for the 

pwpose ofdetermining whether the trigger percentage specified in 

subsection IX( e) has been achieved (provided that such Participating 

Manufacturer shall be treated as a Subsequent Participating Manufacturer 

for all other purposes with respect to such subsection); and (iii} for 

purposes ofsubsection XVIll(c). such Participating Manufacturer shall not 

be treated as a Subsequent Participating Manufacturer or as a Participating 

Manufacturer to the extent that after entry into Bankruptcy it becomes the 

acquiror or transferee ofCigarette brands, Brand Names, Cigarette product 

formulas or Cigarette businesses of any Participating Manufacturer 
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(provided that such Participating Manufacturer shall continue to be treated 

as a Subsequent Participating Manufacturer and Panicipating 

Manufacturer for all other purposes under such subsection). 

(C) Revision of this Agreement pursuant to subsection 

XVIII(bX2) shall not be required by virtue ofany resolution on an 

involuntary basis in the Bankruptcy ofClaims against the bankrupt 

Panicipating Manufacturer. 

(x) Notice of Material Transfers. Each Panicipating Manufacturer shall provide 

notice to each Settling State at least 20 days before consununating a sale, transfer of title 

or other disposition, in one transaction or series ofrelated transactions, of assets having a 

fair market value equal to five percent or more (determined in accordance with United 

States generally accepted accounting principles) of the consolidated assets ofsuch 

Panicipating Manufacturer. 

(y) Entire Agreement. This Agreement (together with any agreements expressly 

contemplated hereby and any other contemporaneous written agreements) embodies the 

entir" agreement and understanding between and among the Settling States and the 

Panicipating Manufacturers relating to the subject matter hereof and supersedes {I) all 

prior agreements and understandings relating to such subject matter, whether written or 

oral, and (2) all purponedly contemporaneous oral agreements and understandings 

relating to such subject matter. 

(z) Business Days. Any obligation hereunder that, under the terms of this 

Agreement, is to be performed on a day that is not a Business Day shall be performed on 

the first Business Day thereafter. 
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(aa) Subsequent Signatories. With respect to a Tobacco Product Manufacturer 

that signs this Agreement llfier the MSA Execution Date, the timing ofobligations under 

this Agreement (other than payment obligations, which shall be governed by subsection 

IIQj)) shall be negotiated to provide for the institution of such obligations on a schedule 

not more favorable to such subsequent signatory than that applicable to the Original 

Participating Manufacturers. 

(bl:>) Decimal Places. Any figure or percentage referred to in this Agreement 

shall be carried to seven decimal places. 

(cc) Regulatory Authority. Nothing in section III of this Agreement is intended 

to affect the legislative or regulatory authority of any local or State government. 

(dd) Successors. In the event that a Participating Manufacturer ceases selling a 

brand of Tobacco Products in the States that such Participating Manufacturer owned in 

the States prior to July I, 1998, and an Affiliate of such Participating Manufacturer 

thereafter and after the MSA Execution Date intentionally sells such brand in the States, 

such Affiliate shall be considered to be the successor ofsuch Participating Manufacturer 

with respect to such brand. Performance by any such successor of the obligations under 

this Agreement with respect to the sales of such brand shall be subject to court-ordered 

specific performance. 

(ee) EKport Packaging. Each Participating Manufacturer shall place a visible 

indication on each pack of Cigarettes it manufactures for sale outside of the fifty United 

States and the District of Columbia that distinguishes such pack from packs of Cigarettes 

it manufactures for sale in the fifty United States and the District ofColumbia. 
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(ff) Actions Within Geographic Boundaries of Settling States. To the extent that 

any provision of this Agreement expressly prohibits, restricts, or requires any action to be 

taken "within" any Settling State or the Settling States, the relevant prohibition, 

restriction, or requirement applies within the geographic boundaries of the applicable 

Settling State or Settling States, including, but not limited to, Indian country or Indian 

trust land within such geographic boundaries. 

(gg) Notice to Affiliates. Each Participating Manufacturer shall give notice of 

this Agreement to each of its Affiliates. 

IN WITNESS WHEREOF, each Settling State and each Participating 

Manufacturer, through their fully authorized representatives, have agreed to this 

Agreement. 
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STATE OF ALABAMA 

·-- MONTGOMIVtY Mt:OOP'OI~ . .nc. 

November 2.0, 1998 

Y!A HANP PEUVERY 

The Hono""'l• Bill Pryor 
Anomey General 
State Hou•• Room 317 

Dear Bill: 

I request that we jointly uk for"" allditional twa~ in whioh to rnU:e a good 
atudy of!be propelled tab~ llelll..,.ont. I GIMCII ftiOke a decillion In thn>o dayo on 
oomethins that will bind our Swei'Orcvcr. . 

Ifyou will not ·-to my rcqiiiiSI. I emllerrby giving my corucnt to the 

followins: 


t. Under !be applieabl~ t.w, in~ludi~ Act. 91-312, u Oo_..or l consent for 
you .. Anomey General to tab ov~ tnctobaoco litip!ion filed by me. 

~- To take whatever course of•ction you deem to be in the be1t ictetert or the 
people of Alabama. 

I cannot qre.e 10 the taking of leu Uw> 50 cents on lht dollar for our Stale when other 
••••e~ thai tiled Nil received ftall wlue for their respective llllel. There are olher pan• of 
the qreement that bother me. 

YC>IJ .,... flied a comploint in courtthU allep•that you hove an qrccmOflt with 
the toboeco companies. Under your qi'Oitllcnt. Alahaall.sbould -'""a c:omparablc 
amounr to !bat reoelvcd by Mlululppi end Minn-a. 'tbll asreement Jhoukl entitle 
1\!abarna to a1 leuJ S6 Billion from the tobaoco ~niu 

It ,llives ""'.JI'UI eoncem that you are now williru~to a.ccept lea lhan the S6 
Elnlion Mlldlal>ould be due Alabama. Why should Alabo1111 !>OW be penalized (or oat 
filing oult .. you recommended that we do? 

1hlw alldltl0111l COIICeml IMt ohould be addressed by you. the Oovemor-eloc:t, 
and other imereotod pan;es. Some aftheoe arc: 
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I. Wba! is the lOla! proposed payment oflcaaJ f-. either directly or indif11C11y, 
by the tobaeeo companies lt~tludlna. bill not limited to. morncys involved in pendina 
lawauits? 

2. Why was & private IaWIIIi! ebonn as the &ettlement vehicle for Ala'o&ma wben 
the Stu.e of Alabama hid two laws~itt filed? 

J.What oorpomc auarantees will Allbama get the! llllkuureall paymcoll arc 
made when d~c? 

4. Why is Alab&ma genin.11 only Sl Billion, ..tlich u $700 per pmon, wht<n 
Miuissippi zcc:cived S4.4 Billion. ~cb isS1600 per person. and Minnesota received 
56.1 Billion. which isS 1)00 per pcqon? 

s. Why arc 0111y tile sub1idiary compule& and not the plllell! nor tho holdina 
companle. nor any affiliau oompanies beins hold ""Ponslble for payment ofthe 
tenlemc:nt? 

I am oncloslna the list ofquellioos thai we di5cussed yewnlay. I am not 
l.ltiofiod tbat theie questions bave beeri&IIIWefed. The p&ople or Alabama are entitled to 
nave full diKios~re conocming all upoc:ts orthe tetiiCDlem before &iSJiinaaway our 
rishts u a Stile. 

l'leasc let me know what yoo intend to do. 

Fl:aw 
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EXHIBITB 

FORM OF ESCROW AGREEMENT 

This Escrow Agreement is entered into as of , 1998 by the 
undersigned State officials (on behalfof their respective Settling States), the undersigned 
Participating Manufacturers and as escrow agent (the "Escrow 
Agent"). 

WITNESSETH: 

WHEREAS, the Settling States and the Participating Manufacturers have entered 
into a settlement agteement entitled the "Master Settlement Agreement" (the 
"Agreement"); and 

WHEREAS, the Agreement requires the Settling States and the Participating 
Manufacturers to enter into this Escrow Agreement. 

NOW, THEREFORE, the parties hereto agree as follows: 

SECTION I. Appolntmenl ofEscrow Agent. 

The Settling States and the Participating Manufacturers hereby appoint 
----::-:-----,:--:-:- to serve as Escrow Agent under this Agreement on the terms 
and conditions set forth herein, and the Escrow Agent, by its execution hereof, hereby 
accepts such appointment and agrees to perform the duties and obligations of the EscrOw 
Agent set forth herein. The Settling States and the Participating Manufacturers agree that 
the Escrow Agent appointed under the terms of this Escrow Agreement shall be the 
Escrow Agent as defined in, and for all purposes of, the Agreement. 

SECTION 2. Definilions. 

(a) Capitalized terms used in this Escrow Agreement and not 
otherwise defined herein shall have the meaning given to such terms in the Agreement. 

(b) "Escrow Court" means the court of the State of New York to which 
the Agreement is presented for approval, or such other court as agreed to by the Original 
Participating Manufacturers and a majority of those Attorneys General who are both the 
Attorney General ofa Settling State and a member ofthe NAAG eKecutive committee at 
the time in question. 

SECTION 3. E•crow and Accounts. 

(a) All funds received by the Escrow Agent pursuant to the terms of 
the Agreement shall be held and disbursed in accordance with the terms ofthis Escrow 
Agreement. Such funds and any earnings thereon shall constitute the "Escrow" and shall 

B-1 




be held by the Escrow Agent separate and apart from all other funds and accounts of the 
Escrow Agent, the Settling States and the Participating Manufacturers. 

(b) The Escrow Agent shall allocate the Escrow among the following 
separate accounts (each an "Account" and collectively the "Accounts''): 

Subsection VI (b) Account 
Subsection VI( c) Account (First) 
Subsection VI(c) Account (Subsequent) 
Subsection VJII(b) Account 
Subsection VIII(c) Account 
Subsection IX(b) Account (First) 
Sub~ection IX(b) Account (Subsequent) 
Subsection IX(c)(l) Account 
Subsection IX(c)(2) Account 
Subsection IX( e) Account 
Disputed Payments Account 
State-Specific Accounts with respect to each Settling State in 
which State-Specific Finality occurs. 

(c) All amounts credited to an Account shall be retained in such 
Account until disbursed therefrom in accordance with the provisions of this Escrow 
Agreement pursuant to (i) written instructions from the Independent Auditor; or 
(ii) written instructions from all of the following: all of the Original Participating 
Manufacturers; all of the Subsequent Participating Manufacturers that contributed to such 
amounts in such Account; and all of the Settling States (collectively, the "Escrow 
Parties"). In the event of a conflict, instructions pursuant to clause (ii) shall govern over 
instructions pursuant to clause (i). 

(d) On the ftrst Business Day after the date any payment is due under 
the Agreement, the Escrow Agent shall deliver to each other Notice Party a written 
statement showing the amount of such payment (or indicating that no payment was made, 
if such is the case), the source of such payment, the Account or Accounts to which such 
payment has been credited, and the payment instructions received by the Escrow Agent 
from the Independent Auditor with respect to such payment. 

(e) The Escrow Agent shall comply with all payment instructions 
received from the Independent Auditor unless before II :00 a.m. (New York City time) on 
the scheduled date of payment it receives written instructions to the contrary from all of 
the Escrow Parties, in which event it shall comply with such instructions. 

(f) On the first Business Day after disbursing any funds from an 
Account, the Escrow Agent shall deliver to each other Notice Party a written statement 
showing the amount disbursed, the date of such disbursement and the payee of the 
disbursed funds. 
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SECTION 4. Failure ofEscrow Agent to Receive Instructions. 

In the event that the Escrow Agent fails to receive any written instroctions 
contemplated by this Escrow Agreement, the Escrow Agent shall be fully protected in 
refraining from taking any action required under any section of this Escrow Agreement 
other than Section 5 until such written instroctions are received by the Escrow Agent. 

SECTION 5. Investment ofFunds by Escrow Agent. 

The Escrow Agent shall invest and reinvest all amounts from time to time credited 
to the Accounts in either (i} direct obligations of, or obligations the principal and interest 
on which are unconditionally guaranteed by, the United States ofAmerica; (ii) repurchase 
agreements fully collateralized by securities described in clause (i} above; (iii) money 
market accounts maturing within 30 days of the acquisition theRofand issued by a bank 
or trust company organized under the laws of the United States ofAmerica or ofany of 
the 50 States thereof(a "United States Bank") and having combined capital, surplus and 
undistributed profits in excess of$500,000,000; or (iv) demand deposits with any United 
States Bank having combined capital, surplus and undistributed profits in excess of 
SSOO,OOO,OOO. To the extent practicable, monies credited to any Account shall be 
invested in such a manner so as to be available for use at the times when monies are 
expected to be disbursed by the Escrow Agent and charged to such Account. Obligations 
purchased as an investment ofmonies credited to any Account shall be deemed at all 
times to be a part of such Account and the income or interest earned, profits realized or 
losses suffered with respect to such investments (including, without limitation, any 
penalty for any liquidation of an investment required to fund a disbursement to be 
charged to such Account), shall be credited or charged, as the case may be, to, such 
Account and shall be for the benefit of, or be borne by, the person or entity entitled to 
payment from such Account. In choosing among the investment options described in 
clauses {i) through {iv) above, the Escrow Agent shall comply with any instructions 
received from time to time from all of the Escrow Parties. In the absence of such 
instructions, the Escrow Agent shall invest such sums in accordance with clause (i) 
above. With respect to any amounts credited to a State-Specific Account, the Escrow 
Agent shall invest and reinvest all amounts credited to such Account in accordance with 
the law of the applicable Settling State to the extent such law is inconsistent with this 
Section 5. 

SECTION 6. Substitute Form W-9; Qualified Sell/ement Fund. 

Each signatory to this Escrow Agreement shall provide the Escrow Agent with a 
correct taxpayer identification number on a substitute Form W-9 or if it does not have 
such a number, a statement evidencing its status as an entity exempt from back·up 
withholding, within 30 days of the date hcreof(and, if it supplies a Form W-9, indicate 
thereon that it is not subject to backup withholding). The escrow established pursuant to 
this Escrow Agreement is intended to be treated as a Qualified Settlement Fund for 
federal tax purposes pursuant to Treas. Reg. § 1.4688-1. The Escrow Agent shall comply 
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with all applicable tax filing, payment and reporting requirements, including, without 
limitation, those imposed under Trcas. Reg. § 1.468B, and if requested to do so shall join 
in the making of the relation-back election under such regulation. 

SECTION 7. Dulles orui Llobllilits ofEscrow Agtnl. 

The Escrow Agent shall have no duty or obligation hereunder other than to take 
such specific actions as are required of It from time to time under the provisions of this 
Escrow Agreement, and it shall incur no liability hereunder or in connection herewith for 
anything whatsoever other than any liability resulting from its O"'TT gross negligence or 
willful misconduct. The Escrow Agent shall not be bound in any way by any agreement 
or contract between the Participating Manufacturers and the Settling States (whether or 
not the Escrow Agent has Jcnowledge thereof) other than this Escrow Agreement, and the 
only duties and responsibilities of the Escrow Agent shall be the duties and obligations 
specifically set forth in this Escrow Agreement. 

SECTION 8. Indemnification ofEscrow Agent. 

The Participating Manufacturers shall indemnify, hold harmless and defend the 
Escrow Agent from and against any and all losses, claims, liabilities and reasonable 
expenses, including the reasonable fees of its counsel, which it may suffer or incur in 
connection with the performance of its duties and obligations under this Escrow 
Agreement, except for those losses, claims, liabilities and expenses resulting solely and 
directly from its own gross negligence or willful misconduct. 

SECTION 9. Resignation ofEscrow Agent. 

The Escrow Agent may resign at any time by giving written notice thereof to the 
other parties hereto, but such resignation shall not become effective until a successor 
Escrow Agent, selected by the Original Participating Manufacturers and the Settling 
States, shall have been appointed and shall have accepted such appointment in writing. If 
an instrument of acceptance by a successor Escrow Agent shall not have been delivered 
to the resigning Escrow Agent within 90 days after the giving ofsuch notice of 
resignation, the resigning Escrow Agent may, at the expense of the Participating 
Manufacturers (to be shared according to their pro rata Market Shares), petition the 
Escrow Court for the appointment ofa successor Escrow Agent. 

SECTION I 0. Escrow Agent Fees and Expenses. 

The Participating Manufacturers shall pay to the Escrow Agent its fees as set forth 
in Appendix A hereto as amended from time to time by agreement of the Original 
Participating Manufacturers 1111d the Escrow Agent. The Participating Manufacturers 
shall pay to the Escrow Agent its reasonable fees and expenses, including all reasonable 
expenses, charges, counsel fees, and other disbursements incurred by it or by its 
attorneys, agents and employees in the performance of its duties and obligations under 
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this Escrow Agreement. Such fees and expenses shall be shared by the Participating 
Manufacturers according to their pro rata Market Shares. 

SECTION I!. Notices. 

All notices, written instructions or other communications to any party or other 
person hereunder shall be given in the same manner as, shall be given to the same person 
as, and shall be effective at the same time as provided in subsection XVIII(k) of the 
Agreement. 

SECTION 12. Setoff; Reimbursement. 

The Escrow Agent acknowledges that it shall not be entitled to set off against any 
funds in, or payable from, any Account to satisfy any liability ofany Participating 
Manufacturer. Each Participating Manufacturer that pays more than its pro rata Market 
Share ofany payment that is made by the Participating MBilufacturcrs to the Escrow 
Agent pursuant to Section 8, 9 or 10 hereof shall be entitled to reimbursement of such 
excess from the other Participating Manufacturers according to their pro rata Market 
Shares of such excess. 

SECTION 13. lnte11ded Beneficiaries; Successors. 

No persons or entities other than the Settling States, the Participating 
Manufacturers and the Escrow Agent arc intended beneficiaries of this Escrow 
Agreement, and only the Settling States, the Participating Manufacturers and the Escrow 
Agent shall be entitled to enforce the terms of this Escrow Agreement. Pursuant to the 
Agreement, the Settling States have designated NAAG and the Foundation as recipients 
ofcertain payments; for all purposes of this Escrow Agreement, the Settling States shall 
be the beneficiaries of such payments entitled to enforce payment thereof. The provisions 
of this Escrow Agreement shall be binding upon and inure to the benefit of the parties 
hereto and, in the case of the Escrow Agent and Participating Manufacturers, their 
respective successors. Each reference herein to the Escrow Agent or to a Participating 
Manufacturer shall be construed as a reference to its successor, where applicable. 

SECTION 14. Governing Law. 

This Escrow Agreement shall be construed in accordance with and governed by 
the laws of the State in which the Escrow Court is loc:ated, without regard to the conflicts 
of law rules of such state. 

SECTION 15. Jurisdiction and Venut. 

The parties hereto irrevocably and unconditionally submit to the continuing 
exclusive jurisdiction of the Escrow Court for purposes ofany suit, action or proceeding 
seeking to interpret or enforce any provision of, or based on any right arising out of, this 
Escrow Agreement, and the parties hereto agree not to commence any such suit, action or 
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proceeding except in the Escrow Court. The parties hereto hereby irrevocably and 
unconditionally waive any objection to the laying of venue ofany such suit, action or 
proceeding in the Escrow Court and hereby further imvocably waive and agree not to 
plead or claim in the Escrow Court that any such suit, action or proceeding has been 
brought in an inconvenient fonun. 

SECTION 16. Amendments. 

This Escrow Agreement may be amended only by mitten instrument executed by 
all of the parties hereto that would be affected by the amendment. The waiver ofany 
rights conferred hereunder shall be effective only ifmade in a written instrument 
executed by the waiving party. The waiver by any party of any breach of this Agreement 
shall not be deemed to be or construed as a waiver ofany other breach, whether prior, 
subsequent or contemporaneous, of this Escrow Agreement, nor shall such waiver be 
deemed to be or construed as a waiver by any other party. 

SECTION 17. Counlerparts. 

This Agreement may be signed in any number of counterparts, each of which shall 
be an original, with the same effect as if the signatures thereto and hereto were upon the 
same instrument. Delivery by facsimile ofa signed counterpart shall be deemed delivery 
for purposes of acknowledging acceptance hereof; however, an original executed Escrow 
Agreement must promptly thereafter be delivered to each party. 

SECTION 18. Caplions. 

The captions herein are included for convenience of reference only and shall be 
ignored in the construction and interpretation hereof. 

SECTION 19. Condilions to Effectiveness. 

This Escrow Agreement shall become effective when each party hereto shall have 
signed a counterpart hereof. The parties hereto agree to usc their best efforts to seek an 
order of the Escrow Court approving, and retaining continuing jurisdiction over, the 
Escrow Agreement as soon as possible, and agree that such order shall relate back to, and 
be deemed effective as of, the date this Escrow Agreement became effective. 

SECTION 20. Addressfor Payments. 

Whenever funds are under the terms of this Escrow Agreement required to be 
disbursed to a Settling State, a Participating Manufacturer, NAAG or the Foundation, the 
Escrow Agent shall disburse such funds by wire transfer to the account specified by such 
payee by written notice delivered to all Notice Panics in accordance with Section II 
hereof at least five Business Days prior to the date ofpayment. Whenever funds are 
under the tenns of this Escrow Agreement required to be disbursed to any other perscn or 
entity, the Escrow Agent shall disburse such funds to such account as shall have been 
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specified in writing by the Independent Auditor for $UCh payment at least five Business 
Days prior to the date ofpayment. 

SECTION 21. Reporting. 

The Escrow Agent shall provide such infonnation and reporting with respect to 
the escrow as the Independent Auditor may from time to time request. 

IN WITNESS WHEREOF, the parties have executed this Escrow Agreement as 
of the day and year first hereinabove written. 

[signature blocks) 
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APPENDIX A 


Schedule OfFees And Expenses 
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EXHIBITC 

FORMULA FOR CALCULATING 
INFLATION ADJUSTMENTS 

(I) Any amount that, in any given year, is to be adjusted for inflation pursuant 
to this Exhibit (the "Base Amount") shall be alljusted upward by adding to such Base 
Amount the Inflation Adjustment. 

(2) The Inflation Adjustment shall be calculated by multiplying the Base 

Amount by the Inflation Adjustment Percentage applicable in that year. 


(3) The Inflation Adjustment Percentage applicable to payments due in the 
year 2000 shall be equal to the greater of3% or the CPI%. For example, if the Consumer 
Price Index for December 1999 (as released in January 2000) is 2% higher than the 
Consumer Price Index for December I 998 (as released in January 1999), then the CPI% 
with respect to a payment due in 2000 would be 2%. The Inflation Adjustment 
Percentage applicable in the year 2000 would thus be 3%. 

(4) The Inflation Adjustment Percentage applicable to payments due in any 
year after 2000 shall be calculated by applying each year the greater of3% or the CPI% 
on the Inflation Adjustment Percentage applicable to payments due in the prior year. 
Continuing the example in subsection (3) above, if the CPI% with respect to a payment 
due in 2001 is 6%, then the Inflation Adjustment Percentage applicable in 2001 would be 
9.1800000% (an additional 6% applied on the 3% Inflation Adjustment Percentage 
applicable in 2000), and if the CPI% with respect to a payment due in 2002 is 4%, then 
the Inflation Adjustment Percentage applicable in 2002 would be 13.5472000% (an 
additional 4% applied on the 9.18000000/o Inflation Adjustment Percentage applicable in 
2001 ). 

(5) ''Consumer Price Index" means the Consumer Price Index for All Urban 
Consumers as published by the Bureau ofLabor Statistics of the U.S. Department of 
Labor (or other similar measures agreed to by the Settling States and the Participating 
Manufacturers). 

(6) The "CPI%" means the actual total percent change in the Consumer Price 
Index during the calendar year immediately preceding the year in which the payment in 
question is due. 
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(7) Additional Exameles. 

(A) Calculating the Inflation Adjustment Percentages: 

Pc:n:entage to be 
applied on the Inflation 
Adjustment Percentage 
for the prior year (i.e., Inflation 

Payment Hypothetical the greater of 3% or the Adjustment 
Year CPI% CPI%) Percentage 
2000 2.4% 3.0% 3.0000000% 
2001 2.1% 3.0% 6.0900000% 
2002 3.5% 3.5% 9.8031500% 
2003 3.5% 3.5% 13.6462603% 
2004 4.0% 4.0"/o 18.1921107% 
2005 2.2% 3.0% 21.7378740% 
2006 1.6% 3.0% 25.3900102% 

(B) Applying the Inflation Adjustment: 

Using the hypothetical Inflation Adjustment Percentages set forth 
in section (7)(A): 

the subsection IX(c)(1) base payment amount for 2002 of 
$6,500,000,000 as adjusted for inflation would equal 
$7,13 7,204,750; 

the subsection IX(c)(l) base payment amount for 2004 of 
$8,000,000,000 as adjusted for inflation would equal 
$9,455,368,856; 

the subsection IX(c)(1) base payment amount for 2006 of 
$8,000,000,000 as adjusted for inflation would equal 
S I 0,031,200,816. 
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EXWBITD 

LIST OF LAWSUITS 

I. 	 Alabama 
Blaylock eta/. v. A mer/con Tobacco Co. et of., 
Circuit Court, Montgomery County, No. CV-96-1508-PR 

2. 	 Alaska 
State ofAlaslca v. Philip Morris, Inc .• et al., Superior Court, First Judicial District 
ofJuneau, No. IJU-97915 CI (Alaska) 

3. 	 Arizona 
State ofArizona v. American Tobacco Co., Inc., eta/., Superior Court, Maricopa 
County, No. CV-96-14769 (Ariz.) 

4. 	 Arkansas 
State ofArkansas v. The American Tobacco Co., Inc., eta/., Chancery Court, 6'• 
Division, Pulaski County, No. IJ 97-2982 (Ark.) 

5. 	 California 
People ofthe State ofCalifornia eta/. v. Philip Morris, Inc., et ol.. Superior 
Court, Sacramento County, No. 97-AS-30301 

6. 	 Colorado 
State ofCo/orado eta/., v. R.J. Reynolds Tobacco Co., eta/., District Court, City 
and County ofDenver, No. 97CV3432 (Colo.) 

7. 	 Connecticut 
State ofConnecticut v. Philip Morris, e/ a/., Superior Court, Judicial District of 
Waterbury No. X02 CV96-0148414S (Conn.) 

8. 	 Georgia 
State ofGeorgia el a/. v. Philip Morris, Inc .. et aT.• Superior Court, Fulton 
County, No. CA E-61692 (Ga.) 

9. 	 Hawaii 
State ofHawaii v. Brown & Williamson Tobacco Corp .• eta/., Circuit Court, First 
Circuit, No. 97-0441-01 {Haw.) 

10. 	 Idaho 
SiO/i'ofidaho v. Philip Morris, Inc., et al., Fourth Judicial District, Ada County, 
No. CVOC 9703239D (Idaho) 

II. 	 lllinois 
People ofthe State ofIllinois v. Philip Morris et ol., Circuit Court of Cook 
County, No. 96-Ll3146 (111.) 
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12. 	 Indiana 
State ofIndiana v. Philip Morris, Inc., et al., Marion County Superior Court, No. 
49D 07-9702-CT -000236 (Ind.) 

13. 	 Iowa 
State ofIowa v. R.J. Reynolds Tobacco Company et al., Iowa District Court, Fifth 
Judicial District, Polk County, No. CL71048 (Iowa) 

14. 	 Kansas 
State ofKansas v. R.J. Reynolds Tobacco Company, et al., District Court of 
Shawnee County, Division 2, No. 96-CV-919 (Kan.) 

I5. 	 Louisiana 

Jeyoub v. The American Tobacco Company, et al.. 14th Judicial District Court, 

Calcasieu Parish, No. 96-1209 {La.) 


16. 	 Maine 
SiQii"ofMaine v. Philip Morris, Inc., et of., Superior Court, Kennebec County, 
No. CV 97·134 {Me.) 

17. 	 Maryland 
Maryland v. Philip Morris Incorporated, et al., Baltimore City Circuit Court, No. 
96-122017-CL211487 (Md.) 

18. 	 Massachusetts 
Commonwealth ofMassachusel/s v. Philip Morris Inc., et al., Middlesex Superior 
Court, No. 95-7378 (Mass.) 

19. 	 Michigan 
Kelley v. Philip Morris Incorporated, eta/., Ingham County Circuit Court, 30'' 
Judicial Circuit, No. 96-84281-CZ (Mich.) 

20. 	 Missouri 
State ofMissouri v. American Tobacco Co .. Inc. eta/., Circuit Court, City ofSt. 
Louis, No. 972-1465 (Mo.) 

2 I. 	 Montana 
State ofMontana v. Philip Morris, Inc., el al., First Judicial Court, Lewis and 
Clark County, No. CDV 9700306-14 (Mont.) 

22. 	 Nebraska 
State ofNebraslw v. R.J. Reynolds Tobacco Co., et al.. District Court, Lancaster 
County, No. 573277 (Neb.) 
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23. 	 Nevada 
Ne.,ada "- Philip Morris, Incorporated. eta/., Second Judicial Court, Washoe 
County, No. CV97-03279 (Nev.) 

24. 	 New Hampshire 
New Hampshire v. R.J. Reynolds, Tobacco Co .. eta/., New Hampshire Superior 
Court, Merrimack County, No. 97-E-165 (N.H.) 

25. 	 New Jersey 
State ofNew Jersey v. R.J. Reynolds Tobacco Company, et of.. Superior Court, 
Chancery Division, Middlesex County, No. C-254-96 (N.J.) 

26. 	 New Mexico 
State ofNew Mexico, v. The American Tobacco Co., eta/., First Judicial District 
Coun, County of Santa Fe, No. SF-1235 c (N.M.) 

27. 	 New York State 
State ofNew York et of. v. Philip Morris, Inc., eta!., Supreme Court of the State 
ofNew York, County ofNew York, No. 40036Jf97 (N.Y.) 

28. 	 Ohio 
State ofOhio v. Philip Morris, Inc., eta!.. Coun of Common Pleas, Franklin 
County, No. 97CVH055114 (Ohio) 

29. 	 Oklahoma 
State ofOklahama, et al. v. R.J. Reynolds Tobacco Company. era/., District 
Court, Cleveland County, No. CJ-96-1499-L (Okla.) 

30. 	 Oregon 
Stare ofOregan v. The American Tobacco Co., el of.. Circuit Court, Multnomah 
County, No. 9706-04457 (Or.) 

31. 	 Pennsylvania 
Commonwealth ofPennsylvania v. Philip Marris, Inc., era/., Court of Common 
Pleas, Philadelphia County, April Tenn 1997, No. 2443 

32. 	 Puerto Rico 
Rosse/la, eta/. v. Brawn & Williamson Tobacco Corporation. el a/., U.S. District 
Court, Puerto Rico, No. 97-1910JAF 

33. 	 Rhode Island 
State ofRhode Island v. American Tobacco Co., eta/., Rhode Island Superior 
Court, Providence, No. 97-3058 (R.I.) 

34. 	 South Carolina 
State afSaurh Carolina v. Brown & Williamson Tobacco Corporation, era/., 
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Court ofCommon Pleas, Fifth Judicial Circuit, Richland County, No. 97-CP-40
1686 (S.C.) 

35. 	 South Dakota 
State ofSouth Dakota. et al. v. Philip Morris, Inc .• et al.. Circuit Court, Hughes 
County, Sixth Judicial Circuit, No. 98-65 (S.D.) 

36. 	 Utah 
State ofUtah v. R.J. Reynolds Tobacco Compaey, et al.• U.S. District Court, 
Central Division, No. 96 CV OB29W (Utah) 

37. 	 Vennont 
State ofVermont v. Philip Morris. Inc .. et al .. Chittenden Superior Court, 
Chittenden County, No. 744-97 (Vt.) and 5816-98 (Vt.) 

38. 	 Washington 
State ofWashington v. American Tobacco Co. Inc., et ol.. Superior Court of 
Washington, King County, No. 96-2-1505608SEA (Wash.) 

39. 	 West Virginia 
McGraw, eta/. v. The American Tobacco Company, et ol.. Kanawha County 
Circuit Court, No. 94-1707 (W.Va.) 

40. 	 Wisconsin 
Stale ofWisconsin v. Philip Morris Inc .. e/ a/., Circuit Court, Branch II, Dane 
County, No. 97-CV-328 (Wis.) 

Additional States 

For each Settling State not listed above, the lawsuit or other legal action filed by 
the Attorney General or Governor of such Settling State against Participating 
Manufacturers in the Court in such Settling State prior to 30 days after the MSA 
Execution Date asserting Released Claims. 
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EXHIBJTE 

FORMULA FOR CALCULATING 

VOLUME ADJUSTMENTS 


Any amount that by the terms of the Master Settlement Agreement is to be 

adjusted pursuant to this Exhibit E (the "Applicable Base Payment") shall be adjusted in 

the following manner: 

(A) 	 In the event the aggregate number of Cigarettes shipped in or to the fifty United 
States, the District of Columbia, and Puerto Rico by the Original Participating 
Manufacturers in the Applicable Year (as defined hereinbelow) (the "Actual 
Volume") is greater than 475,656,000,000 Cigarettes (the "Base Volume"), the 
Applicable Base Payment shall be multiplied by the ratio of the Actual Volume to 
the Base Volume. 

(B) 	 In the event the Actual Volume is Jess than the Base Volume, 

i. 	 The Applicable Base Payment shall be reduced by subtracting from 
it the amount equal to such Applicable Base Payment multiplied 
both by 0.98 and by the result of(i) I(one) minus (ii) the ratio of 
the Actual Volume to the Base Volume. 

ii. 	 Solely for purposes ofcalculating volume adjustments to the 
payments required under subsection IX(c)(l), ifa reduction of the 
Base Payment due under such subsection results from the 
application ofsubparagraph (B)(i) of this Exhibit E, but the 
Original Participating Manufacturers' aggregate operating income 
from sales of Cigarettes for the Applicable Year in the fifty United 
States, the District of Columbia, and Puerto Rico (the "Actual 
Operating Income") is greater than $7,195,340,000 (the "Base 
Operating Income") (such Base Operating Income being adjusted 
upward in accordance with the formula for inflation adjustments 
set forth in Exhibit C hereto begiMing December 31, 1996 to be 
applied for each year after 1996) then the amount by which such 
Base Payment is reduced by the application of subsection (B)(i) 
shall be reduced (but not below zero) by the amount calculated by 
multiplying (i) a percentage equal to the aggregate Allocable 
Shares of the Settling States in which State-Specific Finality has 
occurred by (ii) 25% ofsuch increase in such operating income. 
For purposes of this Exhibit E, "operating income from sales of 
Cigarettes" shall mean operating income from sales of Cigarettes 
in the fifty United States, the District ofColumbia, and Puerto 
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Rico: (a) before soodwill amortization, trademark amortization, 
restnlcturing charaes and restructuring related clwses, minorily 
interest, net interest expciiSe, non-opcratins income and expense, 
general corporate expenses and income taxes; and {b) excluding 
extraordinary items, cwnulative effect of chanaes in method of 
accountins and discontinued operations - all as such income is 
reported to the United States Securities and Exchange Commission 
("SEC") for the Applicable Year (either independently by the 
Participatins Manufecturc:r or as part ofconsolidated financial 
statements reported to the SEC by an Affiliate ofsuch Participatins 
Manufacturer) or, in the case ofan Original Participating 
Manufacturer that does not report income to the SEC, as reported 
in financial statements prepared in accordance with U.S. generally 
accepted accounting principles and audited by a nationally 
recognized accounting firm. For yean; subsequent to 1998, the 
determination of the Original Panicipating Manufacturers' 
aggregate operating income from sales of Cigarettes shall not 
e><clude any charges or expenses incurred or accrued in connection 
with this Agreement or any prior selllement ofa tobacco and health 
case and shall otherwise be derived using the same principles as 
were employed in deriving such Original Participating 
Manufacturers' aggregate operating income from sales of 
Cigarettes in 1996. 

iii. 	 Any increase in a Base Payment pursuant to subsection (B)(ii) 
above shall be allocated among the Original Participating 
Manufacturers in the following manner: 

(1) only to those Original Participating Manufacturers 
whose operating income from sales ofCigarenes in the fifty United 
Stales, the District ofColumbia and Puerto Rico for the year for 
which the Base Payment is being adjusted is greater than their 
respective operating income from such sales of Cigarettes 
(including operating income from such sales of any of their 
Affiliates that do not continue to have such sales after the MSA 
Execution Date) in 1996 (as increased for inflation as provided in 
Exhibit C hereto begiMing December 31, 1996 to be applied for 
each year after 1996); and 

(2) among the Original Participatins Manufacturers 
described in paragraph {I) above in proportion to the ratio of{x) 
the increase in the operating income from sales ofCigarettes (as 
described in paragraph {I)) of the Original Participating 
Manufacturer in question, to (y) the aggregate increase in the 
operating income from sales ofCigarenes (as described in 
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paragraph (I)) of those Original Participating Manufacturers 
described in paragraph (I) above. 

(C) 	 "Applicable Year" means the calendar year immediately preceding the year in 
which the payment at issue is due, regardless of when such payment is made. 

(D) 	 For purposes of this Exhibit, shipments shall be measured as provided in 
subsection ll(mm). 
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EXHIBITF 

POTENTIAL LEGISLATION NOT TO BE 

OPPOSED 


I. 	 Limitations on Youth access to vending machines. 

2. 	 Inclusion ofcigars within the definition oftobacco products. 

3. 	 Enhancement of enforcement effortS to identify and prosecute violations of laws 
prohibiting retail sales to Youth. 

4. 	 Encouraging or supporting use of technology to increase effectiveness of age-of
purchase laws, such as. without limitation, the use ofprogrammable scanners, 
scanners to read drivers' licenses, or use ofother agei!D data banks. 

S. 	 Limitations on promotional programs for non-tobacco goods using tobacco products 
as prizes or give-aways. 

6. 	 Enforcement ofaccess restrictions through penalties on Youth for possession or usc. 

7. 	 Limitations on tobacco product advertising in or on school facilities, or wearing of 
tobacco logo merchandise in or on school property. 

8. 	 Limitations on non-tobacco products which are designed to look like tobacco 
products, such as bubble gum cigars, candy cigarettes, etc. 
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EXHIBITG 


OBLIGATIONS OF THE TOBACCO INSTITUTE 

UNDER THE MASTER SEtTLEMENT AGREEMENT 


(a) Upon court approval ofa plan ofdissolution The Tobacco Institute ("Tl") 

will: 

(I) Employees. Promptly notifY and arrange for the termination of the 

employment of ail employees; provided, however, that TI may continue to engage 

any employee who is (A) essential to the wind-down function as set forth in 

section (g) herein; (B) reasonably needed for the sole purpose of directing and 

supporting Tl's defense of ongoing litigation; or (C) reasonably needed for the 

sole purpose of performing the Tobacco Institute Testing Laboratory's (the 

"TITL") industry-wide cigarette testing pursuant to the Federal Trade 

Commission (the "FTC") method or any other testing prescribed by state or 

federal law as set forth in section (h) herein. 

(2) Employee Benefits. Fund all employee benefit and pension programs; 

provided, however, that unless ERISA or other federal or state law prohibits it, 

such funding will be accomplished through periodic contributions by the Original 

Participating Manufacturers, according to their Relative Market Shares, into a 

trust or a like mechanism, whieh trust or like mechanism will be established 

within 90 days ofcourt approval of the plan of dissolution. An opinion letter will 

be appended to the dissolution plan to certify that the trust plan is not inconsistent 

with ERISA or employee benefit pension contracts. 
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(3) Leases. Tenninate all leaseholds at the earliest possible date pursuant 

to the leases; provided, however, that Tl may retain or lease anew such space (or 

lease other space) as needed for its wind-down activities, for TITI.. testing as 

described herein, and for subsequent litigation defense activities. Immediately 

upon execution of this Agreement, Tl will provide notice to each of its landlords 

of its desire to terminate its lease with such landlord, and will request that the 

landlord take all steps to re-lease the premises at the earliest possible date 

consistent with Tl's performance of its obligations hereunder. Tl will vacate such 

leasehold premises as soon as they are re-leased or on the last day of wind-down, 

whichever occurs first. 

(b) Assets/Debts. Within 60 days after court approval ofa plan ofdissolution, Tl 

will provide to the Attorney General of New York and append to the dissolution plan a 

description of all of its assets, its debts, tax claims against it, claims of state and federal 

govenunents against it, creditor claims against it, pending litigation in which it is a pany 

and notices of claims against it. 

(c) Documents. Subject to the privacy protections provided by New York Public 

Officers Law §§ 91-99, Tl will provide a copy of or otherwise make available to the State 

of New York all documents in its possession, excluding those that Tl continues to claim 

to be subject to any auomey-client privilege, attorney work product protection, common 

interest/joint defense privilege or any other applicable privilege (collectively, "privilege") 

after the re-examination ofprivilege claims pursuant to coun order in State of Oklahoma 

v. R.J. Reynolds Tobacco Company, et al., CJ-96-2499-L (Dist. Ct., Cleveland County) 

(the "Oklahoma action"): 
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(I) 11 will deliver to the Attorney General of the State ofNew York a 

copy of the privilege log served by it in the Oklahnma action. Upon a written 

request by the Attorney General, 11 will deliver an updated version of its privilege 

log, if any such updated version exists. 

(2) The disclosure of any document or documents claimed to be 

privileged will be governed by section IV of this Agreement. 

(3) At the conclusion of the document production and privilege logging 

process, Tl will provide a sworn affidavit that all documents in its possession 

have been made available to the Attorney General ofNew York except for 

documents claimed to be privileged, and that any privilege Jogs that already exist 

have been made available to the Attorney General. 

(d) Remaining Assets. On mutual agreement between 11 and the Attorney 

General of New York, a not-for-profit health or child welfare organization will be named 

as the beneficiary ofany Tl assets that remain after lawful transfers of assets and 

satisfaction ofTI's employee benefit obligations and any other debts, liabilities or claims. 

(e) Defense of Litigation. Pursuant to Section 1006 of the New York Not-for

Profit Corporations Law, Tl will have the right to continue to defend its litigation 

interests with respect to any claims against it that are pending or threatened now or that 

are brought or threatened in the future. TI will retain sole discretion over all litigation 

decisions, including, without limitation, decisions with respect to asserting any privileges 

or defenses, having privileged communications and creating privileged documents, filing 

pleadings, responding to discovery requests, making motions, filing affidavits and briefs, 

conducting party and non-party discovery, retaining expert witnesses and consultants, 
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preparing for and defending ii5Cif 11 trial, settling any claims asserted againsl it, 

intervening or otherwise participating in litigation to protect inlereSts !hat it deems 

significant to its defense, and otherwise directing or conducting its defense. PursUBnt to 

existing joint defense agreements, Tl may continue to assist its current or former 

members in defense ofany litigation brought or threatened against them. TI also may 

enter into any new joint defense agreement or agreements that it deems significant to its 

defense ofpending or threatene<l claims. n may continue to engage such employees as 

reasonably needed for the sole purpose ofdirecting and supporting irs defense ofongoing 

litigation. As soon as Tl has no litigation pending against it, it will dissolve completely 

and will cease all functions consistent wilh !he requirements oflaw. 

(f) No public statement. Except as necessary in the course of litigation defense as 

set forth in section (e) above, upon court approval ofa plan ofdissolution, neither Tl nor 

any of its employees or agents acting in their official capacity on behalf ofTI will issue 

any statements, press releases, or other public statement concerning tobacco. 

(g) Wind·down. After court approval ofa plan of dissolution, Tl will effectuate 

wind-down of all activities (other than its defense of litigation as described in section (e) 

above) expeditiously, and in no event later !han I 80 days after the date ofcourt approval 

of the plan ofdissolution. TI will provide monthly status reports to the Allomcy General 

ofNew York regarding the progress of wind-down efforts and work remaining to be done 

with respect to £Uch effortS. 

(h) Tin. Notwithstanding any other provision ofthis Exhibit G or the 

dissolution plan, n may perform TilL industry-wide cigarette testing pursuant to !he 

FTC method or any other testing prescribed by stale or federal law until such function is 

G-4 



transferred to another entity, which transfer will be accomplished as soon as practicable 

but in no event more than 180 days after court approval of the dissolution plan. 

(i) Jurisdiction. After the filing ofa Certificate ofDissolution, pursuant to 

Section I 004 of the New York Not-for-Profit Corporation Law, the Supreme Coun for 

the State of New York will have eontinuingjurisdiction over the dissolution ofTI and the 

winding-down ofTI's activities, including any litigation-related activities described in 

subsection (e) herein. 

(j) No Determination or Admission. The dissolution ofTI and any proceedings 

taken hereunder are not intended to be and shall not in any event be construed as, deemed 

to be, or represented or caused to be represented by any Settling State as, an admission or 

concession or evidence of any liability or any wrongdoing whatsoever on the pan of TJ, 

any of its current or former members or anyone acting on their behalf. Tl specifically 

disclaims and denies any liability or wrongdoing whatsoever with respect to the claims 

and allegations asserted against it by the Attorneys General of the Settling States. 

(k) Court ApProval. The Attorney General of the State of New York and the 

Original Participating Manufacturers will prepare a joint plan of dissolution for 

submission to the Supreme Coun of the State of New York, all of the terms of which will 

be agreed on and consented to by the Attorney General and the Original Participating 

Manufacturers consistent with this schedule. The Original Participating Manufacturers 

and their employees, as officers and directors ofT!, will take whatever steps arc 

necessary to execute all documents needed to develop such a plan of dissolution and to 

submit it to the coun for approval. If any court makes any material change to any term or 
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provision of the plan ofdissolution agreed upon and consented to by the Attorney 

General and the Original Participating Manufacturers, then: 

(1) the Original Participating Manufacturers may, at their election, 

nevertheless proceed with the dissolution plan as modified by the court; or 

(2) if the Original Participating Manufacturers elect not to proceed with 

the court-modified dissolution plan, the Original Participating Manufacturers will 

be released from any obligations or undertakings under this Agreement or this 

schedule with respect to Tl; provided, however, that the Original Participating 

Manufacturers will engage in good faith negotiations with the New York Attorney 

General to agree upon the term or terms of the dissolution plan that the court may 

have modified in an dfort to agree upon a dissolution plan that may be 

resubmitted for the court's consideration. 
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EXHIBITH 

DOCUMENT PRODUCI'ION 

Section I. 

(a) 	 Philip Morris Companies, Inc., et al., v. American Broadcasting 
Companies, Inc., et al., At Law No. 760CL94X00816-00 (Cir. Ct., City of 
Richmond) 

(b) 	 Harley-Davidson v. Lorillard Tobacco Co., No. 93-947 (S.D.N.Y.) 

(c) 	 Lori liard Tobacco Co. v. Harley-Davidson, No. 93-6098 (E.D. Wis.) 

(d) 	 Brown & Williamson v. Jacobson and CBS, Inc., No. 82-648 (N.D. Ill.) 

(e) 	 The FTC investigations oftobacco indus!Jy advertising and promotion as 
embodied in the following cites: 

I. 46 FTC 706 

2. 48 FTC 82 

3. 46 FTC 735 

4. 47 FTC 1393 

5. 108 F. Supp. 573 

6. 55 FTC 354 

7. 56 FTC 96 

8. 79 FTC 255 

9. 80FTC455 

10. Investigation #8023069 

II. Investigation #8323222 

Each Original Participating Manufacturer and Tobacco-Related Organization will 
conduct its own reasonable inquiry to determine what documents or deposition testimony, 
if any, it produced or provided in the above-listed matters. 
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Section 2. 

(a) State of Washington v. American Tobacco Co., c:t a!., No. 96-2-1 SOS6-8 
SEA (Wash. Super. Ct., County ofKing) 

(b) ln re Mike Moore, Attomer General, ex rei, State ofMississippi Tobacco 
Litigation, No. 94- I 429 {Chancery Ct., Jackson, Miss.) 

(c) State of florida v. American Tobacco Co., et al., No. CL 95-1466 AH 
(Fla. Cir. Ct., 15~ Judicial Cir., Palm Beach Co.) 

(d) State of Texas v. American Tobacco Co., et al., No. 5-96CV-91 (E.D. 
Tex.) 

(c) Minnesota v. Philip Morris ct a!., No. C-94-8565 (Minn. Dist. Ct., County 
ofRamsey) 

(0 Broin v. R.J. Reynolds, No. 91-49738 CA (22) (I lth Judicial Ct., Dade 
County, Florida) 
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EXIDBITI 

INDEX AND SEARCH FEATURES FOR DOCUMENT WEBSITE 

(a) Each Original Participating Manufacturer and Tobacco-Related Organization will 

create and maintain on its website, at its expense, an enhanced, searchable index, as described 

below, using Alta-Vista or functionally comparable software, for all of the documents currently 

on its website and all documents being placed on its website pursuant to section IV of this 

Agreement. 

(b) The searchable indices of documents on these websites will include: 

(I) all of the information contained in the 4(b) indices produced to the State 

Attorneys General (e><cluding fields specific only to the Minnesota action other than 

"request number"); 

(2) the following additional fields of information (or their substantial equivalent) 

to the extent such infonnation already exists in an electronic format that can be 

incorporated into such an index: 

Document ID Master ID 
Other Number Document Date 
Primary Type Other Type 
Person Attending Person Noted 
Person Author Person Recipient 
Person Copied Person Mentioned 
Organization Author Organization Recipient 
Organization Copied Organization Mentioned 
Organization Attending Organization Noted 
Physical Attachment I Physical Attachment 2 
Characteristics FileName 
Site Area 
Verbatim Title Old Brand 
Primary Brand Mentioned Brand 
Page Count 
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(c) Each Original Participating Manufacturer and Tobacco-Related Organization will 

add, ifnot already available, a user-friendly document retrieval feature on the Website consisting 

of a "view all pages" function with enhanced image viewer capability that will enable users to 

choose to view and/or print either "all pages" for a specific document or "page-by-page". 

(d) Each Original Participating Manufacturer and Tobacco-Related Organizations will 

provide at its own expense to NAAG a copy set in electronic form of its website document 

images and its accompanying subsection IV(h) index in ASCII-delimited fonn for all of the 

documents currently on its website and all of the documents described in subsection IV(d) of this 

Agreement. The Original Participating Manufacturers and Tobacco-Related Organizations will 

not object to any subsequent distribution and/or reproduction of these copy sets. 
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EXHIBIT.J 

TOBACCO ENFORCEMENT FUND PROTOCOL 

The States' Antitrust/Consumer Protection Tobacco Enforcement Fund ("Fund") is 
established by the Attorneys General of the Settling States, acting through NAAG, pursuant to 
section Vlll(c) of the Agreement. The following shall be the primlll)' and mandatory protocol for 
the administration of the Fund. 

Section A 

Fund Putpos~ 


Section I 

The monies to be paid pursuant to section VIII(c) of the Agreement shall be placed by 
NAAG in a new and separate interest bearing account, denominated the States' Antitrust/ 
Consumer Protection Tobacco Enforcement Fund, which shall not then or thereafter be 
commingled with any other funds or accounts. However, nothing herein shall prevent deposits 
into the account so long as monies so deposited are then lawfully committed for the purpose of 
the Fund as set forth herein. 

Section 2 

A committee of three Attorneys General ("Special Committee") shall be established to 
determine disbursements from the account, using the process described herein. The three shall 
be the Anomey General of the State of Washington, the Chair ofNAAG's antitrust committee, 
and the Chair ofNAAO's consumer protection committee. In the event that an Attorney General 
shall hold either two or three of the above stated positions, that Attorney General may serve only 
in a single capacity, and shall be replaced in the remaining positions by first, the President of 
NAAG, next by the President-Elect ofNAAG and if necessary the Vice-President ofNAAG. 

Section 3 

The purpose of the Fund is: (1) to enforce and implement the terms of the Agreement, in 
particular, by partial payment ofthe monetary costs of the Independent Auditar as cantemplated 
by the Agreement; and (2) to provide monetary assistance to the various states' anomeys general: 
(A) to investigate and/or litisate &uspectcd violations of the Agreement and/or Consent Decree; 
(B) to investigate and/or litigate suspected violations of state and/or federal antitrust or consumer 
protection laws with respect to the manufacture, use, marketinG and sales of tobacco products; 
and (C) to enforce the Qualifying Statute ("QIIalifying Actions"). The Special Committee shall 
entertain requests only from Senling States for disbursement from the fund associated with a 
Qualifying Action ("Grant Application"). 
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Section B 

Admlnillration Standards Relative to Grant Applications 


Section I 

The Special Committee shall not entertain any Grant Application to pay salaries or 
ordinary expenses ofregular employees ofany Attorney General's office. 

Section 2 

The affirmative vote of two or more of the members of the Special Committee shall be 
required to approve any Grant Application. 

Section 3 

The decision of the Special Conunittee shall be final and non-appealable. 

Section 4 

The Attorney General of the State of Washington shall be chair of the Special Committee 
and shall annually report to the Attorneys Genere.l on the requests for funds from the Fund and 
the actions of the Special Committee upon the requests. 

Section 5 

When a Grant Application to the Fund is made by an Attorney General who is then a 
member of the Special Committee, such member will be temporarily replaced on the Committee, 
but only for the determination of such Grant Application. The remaining members of the Special 
Committee shall designate an Attorney General to replace the Attorney General so disqualified, 

in order to consider the application. 


Section 6 


The Fund shall be maintained in a federelly insured depository institution located in 
Washington, D.C. Funds may be invested in federal government-backed vehicles. The Fund 
shall be regularly reported on NAAG fmancial statements and subject to annual audit. 

Section 7 

Withdrawals from and checks drawn on the Fund will require at least two of three 
authorized signatunes. The three persons so authorized shall be the executive director, the deputy 
director, and controller ofNAAG. 

Section 8 

The Special Committee shall meet in person or telephonically as necessary to detennine 
whether a grant is sought for assistance with a Qualifying Action and whether and to what extent 
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the Grant Application is accepted. The chair of the Special Conunittee shall designate the times 
for such meetings, so that a response is made to the Grant Application as expeditiously as 
practicable. 

Section 9 

The Special Conunittee may issue a grant from the Fund only when an Attorney General 
certifies that the monies will be used in coMection with a Qualifying Action, to wit: (A) to 
investigate and/or litigate suspected violations ofthe Agreement and/or Consent Decree; (B) to 
investigate and/or litigate suspected violations ofstate and/or federal antitrust or consumer 
protection laws with respect to the manufacture, use, marketing and sales of tobacco products; 
and (C) to enforce the Qualifying Statute. The Attorney Genetal submitting such application 
shall further certify that the entire grant of monies from the Fund will be used to pay for such 
investigation and/or litigation. The Grant Application shall describe the nature and scope of the 
intended action and use of the funds which may be granted. 

Section 10 

To the eKtcnt permitted by Jaw, each Attorney General whose Grant Application is 
favorably acted upon shall promise to pay back to the Fund all of the amounts received from the 
Fund in the event the state is successful in litigation or settlement ofa Qualifying Action. In the 
event that the monetary recovery, ifany, obtained is not sufficient to pay back the entire amount 
of the grant, the Attorney General shall pay back as much as is permitted by the recovery. In all 
instances where monies are granted, the Attorney Genetal(s) receiving monies shall provide an 
accounting to NAAG of all disbursements received from the Fund no later than the 30th ofJune 
next following such disbursement. 

Section I I 

In addition to the repayments to the Fund contemplated in the preceding section, the 
Special Committee may deposit in the Fund any other monies lawfully committed for the precise 
purpose of the Fund as set forth in section A(3) Qbove. For example, the Special Committee may 
at its discretion accept for deposit in the Fund a foundation grant or court-ordered award for state 
antitrust and/or consumer protection enforcement as long as the monies so deposited become part 
of and subject to the same rules, purposes and limitations of the Fund. 

Section 12 

The Special Committee shall be the sole and final arbiter ofall Grant Applications and of 
the amount awarded for each such application, ifany. 

Section 13 

The Special Committee shall endeavor to maintain the Fund for as long a tenn as is 
consistent with the purpose of the Fund. The Special Committee will limit the total amount of 
grants made to a single: state to no more than $500,000.00. The Special Committee will not 
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award a single grant in excess of$200,000.00, unless the grant involves more than one state, in 
which case, a single grant so made may not total more than SlOO,OOO.OO. The Special 
Committee may, in its discretion and by unanimous vote, decide to waive these limitations if it 
determines that special circumstances exist. Such decision, however, shall not be effective 
unless ratified by a two-thirds majority vote ofthe NAAG executive committee. 

Section C 

Grant Application Procedures 


Section I 

This Protocol shall be transmitted to the Attorneys General within 90 days after the MSA 
Execution Date. It may not be amended unless by recommendation ofthe NAAG executive 
committee and majority vote of the Settling States. NAAG will notify the Settling States of any 
amendments promptly and will transmit yearly to the attorneys general a statement of the Fund 
balance and a summary ofdeposits to and withdrawals from the Fund in the previous calendar or 
fiscal yell!. 

Section 2 

Grant Applications must be in miting and must be signed by the Attorney General 
submitting the application. 

Section 3 

Grant Applications must include the following: 

(A) 	 A description of the contemplated/pending action, including the scope of the alleged 
violation and the area (state/regional/multi-state) likely to be affected by the suspected 
offending conduct. 

(B) 	 A stlltement whether the action is actively and curren1ly pursued by any other Attorney 
General or other prosecuting authority. 

(C) 	 A description of the purposes for which the monies sought will be used. 

(D) 	 The amount requested. 

(E) 	 A directive as to how disbursements from the Fund should be made, e.g., either directly 
to a supplier ofservices (consultants, experts, witnesses, and the like), to the Attorney 
General's office directly, or in the case ofmulti-state action, toone or more Attorneys 
General's offices designated as a recipient of the monies. 

(F) 	 A statement that the applicant Attorney(s) General will, to the extent permitted by law, 
pay back to the Fund all, or as much as is possible, of the monies received, upon receipt 
of any monetary recovery obtained in the contcmplatccllpending litigation or settlement of 
the action. 
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(G) 	 A certification that no part of the grant monies will be used to pay the salaries or ordinary 
expenses ofany regular employee of the office ofthe applicant(s) and that the grant will 
be used solely to pay for the stated pwpose. 

(H) 	 A certification that an accounting will be provided to NAAG ofall monies received by 
the applicant(s) by no later than the 30th ofJune next following any receipt ofsuch 
monies. 

Section 4 

All Grant Applications shall be submitted to the NAAG office at the following address: 
National Association of Attorneys General, 750 1st Street, NE, Suite 1100, Washington D.C. 
20002. 

SectionS 

The Special Committee will endeavor to act upon all complete and properly submitted 
Grant Applications within 30 days of receipt ofsaid applications. 

Section D 

Other Disbunements from the Fund 


Section I 

To enforce and implement the terms of the Agreement, the Special Committee shall direct 
disbursements from the Fund to comply with the partial payment obligations set forth in 
section XI of the Agreement relative to costs of the Independent Auditor. A report of such 
disbursements shall be included in the accounting given pursuant to section C(l) above. 

Section E 

Administrative Costs 


Section I 

NAAG shall receive from the Fund on July I, 1999 and on July I of each year thereafter 
an administrative fee ofS I 00,000 for its administrative costs in performing its duties under the 
Protocol and this Agreement. The NAAG executive committee may adjust the amount of the 
administrative fee in extraordinary circumstances. 
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EXHIBITK 

MARKET CAPITALIZATION PERCENTAGES 

Philip Morris Incorporated 68.0000000% 

Brown & Williamson Tobacco Corporation 17.9000000% 

Lorillard Tobacco Company 7.3000000% 

R.J. Reynolds Tobacco Company 6.8000000% 

Total I 00.0000000% 
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EXHIBITL 


MODEL CONSENT DECREE 


IN TilE [XXXXXX] COURT OF TiiE STATE OF [XXXXXX] 

TN AND FOR TIJE COUNTY OF [XXXXXJ 


•••••••••••• - ••••••• -.-- • • • • • • • • • x CAUSE NO. XXXXXX 

STATE OF [XXXXXXXXXXX], 

Plaintiff, CONSENT DECREE AND FINAL 
v. JUDGMENT 

[XXXXXX XXXXX XXXX], et al., 

Defendants. 

····················•·•••••·····•X 

WHEREAS, Plaintiff, the State of [name ofSettling State], conunenced this action on 
[date], [by and through its Attorney General [name]], pursuant to [her/his/its] common law 
powers and the provisions of [state and/or federal law]; 

WHEREAS, the State of [name of Settling State Jasserted various claims for monetary, 
<:quitable and injunctive relief on behalf of the State of[name of Settling State] against certain 
tobacco product manufacturers and other defendants; 

WHEREAS, Defendants have contested the claims in the State's complaint [and amended 
complaints, ifany] and denied the State's allegations [and asserted affirmative defenses); 

WHEREAS, the parties desire to resolve this action in a manner which appropriately 
addresses the State's public health concerns, while conserving the parties' resources, as well as 
those of the Court, which would otherwise be expended in litigating a matter ofthis magnitude; 
and 

WHEREAS, the Court has made no determination of any violation of law, this Consent 
Decree and Final Judgment being entered prior to the taking of any testimony and without trial or 
final adjudication ofany issue offact or law; 

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED, 
AS FOLLOWS: 

L-1 




l. JURISDJCTJON AND VENUE 

This Court has jurisdiction over the subject matter of this action and over each of the 

Participating Manufacturers. Venue is proper in this (county/district). 


JI, DEFINITIONS 

The definitions set forth in the Agreement (a copy ofwhich is attached hereto) are 

incorporated herein by reference. 


Ill. APPLICABJLJTY 

A. This Consent Decree and Final Judgment applies only to the Participating 
Manufacturers in their corporate capacity acting through their respective successors and assigns, 
directors, officers, employees, agents, subsidiaries, divisions, or other internal organ.izational 
units of any kind or any other entities acting in concert or panicipation with them. The remedies, 
penalties and sanctions that may be imposed or assessed in connection with a violation of this 
Consent Decree and Final Judgment (or any order issued in connection herewith) shall only 
apply to the Participating Manufacturers, and shall not be imposed or assessed against any 
employee, officer or director ofany Panicipating Manufacturer, or against any other person or 
entity as aconsequence ofsuch violation, and there shall be no jurisdiction under this Consent 
Decree and Final Judgment to do so. 

B. This Consent Decree and Final Judgment is not intended to and does not vest standing 
in any third party with respect to the terms hereof. No portion of this Consent Decree and Final 
Judgment shall provide any rights to, or be enforceable by, any person or entity other than the 
Stale of [name of Settling State) or a Released Party. The State of[name ofSettling State) may 
not assign or otherwise convey any right to enforce any provision of this Consent Decree and 
Final Judgment. 

IV. VOLUNTARY ACT OF THE PARTIES 

The parties hereto expressly acknowledge and agree that this Consent Decree and Final 
Judgment is voluntarily entered into as the result of arm's-length negotiation, and all parties 
hereto were represented by counsel in deciding to enter into this Consent Decree and Final 
Judgment. 

V. JNJUNCTJVE AND OTHER EQUITABLE RELIEF 

Each Participating Manufacturer is pennancntly enjoined from: 

A. Taking any action, directly or indirectly, to target Youth within the State of (name of 
Settling State) in the advertising, promotion or marketing ofTobacco Products, or talcing any 
action the primary purpose ofwhich is to initiste, maintain or increase the incidence ofYouth 
smoldn11: within the State of [name of Settling State). 
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B. After 180 days after the MSA Execution Date, using or causing to be used within the 
State of{name of Settling State] any Cartoon in the advenising, promoting, packaging or 
labeling ofTobacco Products. 

C. After 30 days after the MSA Execution Date, making or causing to be made any 
payment or other consideration to any other person or entity to use, display, make reference to or 
use as a prop within the State of{name of Settling State) any Tobacco Product, Tobacco Product 
package, advertisement for a Tobacco Product, or any other item bearing a Brand Name in any 
Media; provided, however, that the foregoing prohibition shall not apply to (I) Media where the 
audience or viewers are within an Adult-Only Facility (provided such Media are not visible to 
persons outside such Adult-Only Faciliry); (2) Media not intended for distribution or display to 
the public; (3) instructional Media concerning non""onventional cigarettes viewed only by or 
provided only to smokers who arc Adults; and (4) actions taken by any Participating 
Manufacturer in connection with a Brand Name Sponsorship pennitted pursuant to subsections 
lll(c)(2)(A) and lll(c)(2}(B){i) of the Agreement, and use ofa Brand Name to identify a Brand 
Name Sponsorship permitted by subsection Jll(c)(2)(B)(ii). 

D. Beginning July I, 1999, marketing, distributing, offering, selling, licensing or causing 
to be marketed, distributed, offered, sold, or licensed (including, without limitation, by catalogue 
or direct mail}, within the State of(name ofSettling State], any 1pparcl or other merchandise 
(other than Tobacco Products, items the sole function ofwhich is to advertise Tobacco Products, 
or written or electronic publications) which bears a Brand Name. Provided, however, that 
nothing in this section shall (I) require any Participating Manufacturer to breach or terminate any 
licensing agreement or other contract in existence as of June 20, 1997 (this exception shill not 
apply beyond the current term ofany existing contract, without regard to any renewal or option 
term that may be exercised by such Participating Manufacturer); (2) prohibit the distribution to 
any Participating Manufacturer's employee who is not Underage ofany item described above 
that is intended for the personal use of such an employee; (3) require any Participating 
Manufacturer to retrieve, collect or otherwise recover any item that prior to the MSA Execution 
Date was marketed, distributed, offered, sold, licensed or caused to be marketed, distributed, 
offered, sold or licensed by such Participating Manufacturer; (4) apply to coupons or other items 
used by Adults solely in connection with the purchase ofTobacco Products; (5) apply to apparel 
or other merchandise used within an Adult-Only Facility that is not distributed (by sale or 
otherwise) to any member of the general public; or (6) apply to apparel or other merchandise (a) 
marketed, distributed, offered, sold, or licensed at the site of a Brand Name Sponsorship 
permitted pursuant to subsection lll(c)(2)(A) or Ill(c)(2)(B)(i) of the Agreement by the person to 
which the relevant Participating Manufacturer ha.s provided payment in exchange for the usc of 
the relevant Brand Name in the Brand Name Sponsorship or a third-party thlt docs not receive 
payment from the relevant Participating Manufacturer (or any Affiliate ofsuch Participating 
Manufacturer) In COMection with the marketing, distribution, offer, sale or license ofsuch 
apparel or other merchandise, or (b) used at the site ofa Brand Name Sponsorship permitted 
pursuant to subsections fll(c)(2XA) or Ill(cX2)(B)(I) of the Agreement (during such event) that 
are not distributed (by sale or otherwise) to any member of the general public. 
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E. After the MSA Execution Dare, distributing or causing to be distributed within the 
State of[name ofSettling State) any free samples ofTobacco Products except in an Adult-Only 
Facility. For purposes of this Consent Decree and Final Judgment, a Mfree sample" docs not 
include a Tobacco Product that is provided to an Adult in connection with (I) the purchase, 
exchange or redemption for proofofpurchase ofany Tobacco Products (including, but not 
limited to, a free offer in connection with the purchase ofTobacco Products, such as a ''two-for· 
one" offer), or (2) the conducting of consumer testing or evaluation ofTobacco Products with 
persons who certify that they are Adults. 

F. Using or causing to be used as a brand name ofany Tobacco Product pursuant to any 
agreement requiring the payment ofmoney or other valuable consideration, any nationally 
recognized or nationally established brand name or trade name ofany non-tobacco item or 
service or any nationally recognized or nationally established sports team, entertainment group or 
individual celebrity. Provided, however,thatlhe preceding sentence shall not apply to any 
Tobacx:o Product brand name in existence as of July I, 1998. For the purposes of this provision, 
the tenn "other valuable consideration" shall not include an agreement between two entities who 
enter into such agreement for the sole purpose ofavoiding infringement claims. 

G. After 60 days after the MSA Execution Date and through and including December 31, 
2001, manufacturing or causing to be manufactured for sale within the State of [name of Settling 
State) any pack or other container ofCigareues containing fewer than 20 Cigarettes (or, in the 
case of roll-your-own tobacco, any package of roll-your-own tobacco containing less than 0.60 
ounces oftobaeco); and, after 150 days after the MSA Execution Date and through and including 
December 31,2001, selling or distributing within the State of[name ofSettling State) any pack 
or other container of Cigarettes containing fewer than 20 Cigarettes (or, in the case ofroll-your
own tobacco, any package of roll-your-own tobacco containing less than 0.60 ounces of 
tobacco). 

H. Entering into any contract, combination or conspiracy with any other Tobacco 
Product Manufacturer that has the purpose or effect of: (I) limiting competition in the 
production or distribution of information about health hazards or other consequences of the use 
of their products; (2) limiting or suppressing research into smoking and health; or (3) limiting or 
suppressing research into the marketing or development ofnew products. Provided, however, 
that nothing in the preceding sentence shall be deemed to {I) require any Participating 
Manufacturer to produce, distribute or otherwise disclose any information that is subject to any 

. privilege or protection; (2) preclude any Participating Manufacturer from entering into any joint 
defense or joint legal interest agreement or errangcment (whether or not in writing), or from 
asscning any privilege pursuant thereto; or (3) impose any e.ffinnative obligation on any 
Participating Manufacturer to conduct any research. 

I. Making any material misrepresentation of fact regarding the health consequences of 

using any Tobacco Product, including any tobacco additives, filters, paper or other ingredients. 

Provided, however, that nothing in the preceding sentence shall limit the exercise ofany First 

Amendment right or the assertion ofany defense or position in any judicial, legislative or 

regulatory forum. 




VI. MISCELLANEOUS PROVISIONS 

A. Jurisdiction of this case is retained by the Court for the purposes of implementing and 
enforcing the Agreement and this Consent Decree and Final Judgment and enabling the 
continuing proceedings contemplated herein. Whenever possible, the State of [name of Settling 
State) and the Participating Manufacturers shall seek to resolve any issue that may eldst as to 
compliance with this Consent Decree and Final Judgment by discussion among the appropriate 
designees named pursuant to subsection XVIII(m) of the Agreement. The State of [name of 
Settling State] and/or any Participating Manufacturer may apply to the Court at any time for 
further orders and directicms as may be necessary or appropriate for the implementation and 
enforcement of this Consent Decree and Final Judgment. Provided, however, that with regard to 
subsections V(A) and V(I) of this Consent Decree and Final Judgment, the Attorney General 
shall issue a cease and desist demand to the Participating Manufacturer that the Attorney General 
believes is in violation of either of such sections at least ten Business Days before the Attorney 
General applies to the Court for an order to enforce such subsections, unless the Attorney 
General reasonably determines that either a compelling time-sensitive public health and safety 
concern requires more immediate action or the Court has previously issued an Enforcement 
Order to the Participating Manufacturer in question for the same or a substantially similar action 
or activity. For any claimed violation ofthis Consent Decree and Final Judgment, in determining 
whether to seek an order for monetary, civil contempt or criminal sanctions for any claimed 
violation, the Attorney General shall give good-faith consideration to whether: (I) the 
Panicipating Manufacturer that is claimed to have committed the violation has taken appropriate 
and reasonable steps to cause the claimed violation to be cured, Wlless that party has been guilty 
of a pattern of violations of like nature; and (2) a legitimate, good-faith dispute exists as to the 
meaning of the terms in question of this Consent Decree and Final Judgment. The Court in any 
case in its discretion may determine not to enter an order for monetary, civil contempt or 
criminal sanctions. 

B. This Consent Decree and Final Judgment is not intended to be, and shall not in any 
event be construed as, or deemed to be, an admission or concession or evidence of(l) any 
liability or any wrongdoing whatsoever on the pan ofany Released Party or that any Released 
Pany has engaged in any of the activities barred by this Consent Decree and Final Judgment; or 
(2) personal jurisdiction over any person or entity other than the Participating Manufacturers. 
Each Participating Manufacturer specifically disclaims and denies any liability or wrongdoing 
whatsoever with respect to the claims and allegations asserted against it in this action, and has 
stipulated to the enuy of this Consent Decree and Final Judgment solely to avoid the further 
expense, inconvenience, burden and risk of litigation. 

C. Except as expressly provided otherwise in the Agreement, this Consent Decree and 
Final Judgment shall not be modified (by this Court, by any other court or by any other means) 
Wtless the party seeldng modification demonstrates, by clear and convincing evidence, that it will 
suffer irreparable harm from new and unforeseen conditions. Provided, however, that the 
provisions ofsections Ill, V, VI and VII of this Consent Decree and Final Judgment shall in no 
event be subject to modification without the consent of the State of [name of Settling State] and 
all affected Panicipating Manufacturers. In the event that any of the sections of this Consent 
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Decree and Final Judgment enumerated in the preceding sentence are modified by this Court, by 
any other court or by any other means without the consent of the State of [name of Settling State] 
and all affected Participating Manufacturers, then this Consent Decree and Final Judgment shall 
be void and ofno further effect. Changes in the economic conditions ofthe parties shall not be 
grounds for modification. It is intended that the Participating Manufacturers will comply with 
this Consent Decree and Final Judgment as originally entered, even if the Participating 
Manufacturers' obligations hereunder are greater than those imposed under current or future law 
(unless compliance with this Consent Decree and Final Judgment would violate such law). A 
change In law that results, directly or indirectly, in more favorable or beneficial treatment of any 
one or more of the Participating Manufacturers shall not support modification of this Consent 
Decree and Final Judgment. 

D. In any proceeding which results in a fmding that a Participating Manufacturer 
violated this Consent Decree and Final Judgment, the Participating Manufacturer or Participating 
Manufacturers found to be in violation shall pay the State's costs and attorneys' fees incurred by 
the State of [name of Settling State) in such proceeding. 

E. The remedies in this Consent Decree and Final Judgment are cumulative and in 
addition to any other remedies the State of [name of Settling State) may have at law or equity, 
including but not limited to its rights under the Agreement. Nothing herein shall be construed to 
prevent the State from bringing an action with respect to conduct not released pursuant to the 
Agreement, even though that conduct may also violate this Consent Decree and Final Judgment. 
Nothing in this Consent Decree and Final Judgment is intended to create any right for [name of 
Settling State) to obtain any Cigarette product formula that it would not otherwise have under 
applicable law. 

F. No party shall be considered the drafter ofthis Consent Decree and Final Judgment 
for the purpose of any statute, case law or rule of interpretation or construction that would or 
might cause any provision to be construed against the drafter. Nothing in this Consent Decree 
and Final Judgment shall be construed as approval by the State of [name of Settling State) of the 
Participating Manufacturers' business organizations, operations, acts or practices, and the 
Participating Manufacturers shall make no representation to the contnuy. 

G. The settlement negotiations resulting in this Consent Decree and Final Judgment have 
been undenaken in good faith and for settlement purposes only, and no evidence ofnegotiations 
or discussions underlying this Consent Decree and Final Judgment shall be offered or received in 
evidence in any action or proceeding for any pwpose. Neither this Consent Decree and Final 
Judgment nor any public discussions, public statements or public comments with respect to this 
Consent Decree and Final Judgment by the State of[name ofSettling State) or any Participating 
Manufacturer or its agents shall be offered or received in evidence in any action or proceeding 
for any purpose other than in an action or proceeding arising under or relating to this Consent 
Decree and Final Judgment. 
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H. All obligations of the Participating Manufacturers pursuant to this Consent Decree 
IUld Final Judgment (including, but not limite<! to, all payment obligations) are, and shall remain, 
scvemt IUld not joint. 

I. The provisions ofthis Consent Decree and Final Judgment are applicable only to 
actions taken (or omitted to be taken) within the States. Provide<!, however, that the preceding 
sentence shall not be construed as extending the territorial scope ofany provision of this Consent 
Decree and Final Judgment whose scope is otherwise limited by the tenns thereof. 

J. Nothing in subsection V(A) or V(l) ofthis Consent Decree shall create a right to 
challenge the continuation, after the MSA Execution Date, ofany advertising content, claim or 
slogan (other than we ofa Cartoon) that was not unlawful prior to the MSA Execution Date. 

1(. If the Agreement tenninates in this State for any reason, then this Consent Decree and 
Final Judgment shaJl be void and of no further effect. 

VII. FINAL DISPOSITION 

A. The Agreement, the settlement set forth therein, and the establishment of the escrow 
provided for therein are hereby approved in all respects, and all claims are hereby dismissed with 
prejudice as provided therein. 

B. The Court finds that the person[s] signing the Agreement have full and complete 
authority to enter into the binding and fully effective settlement ofthis action as set forth in the 
Agreement. The Court further fmds that entering into this settlement is In the best interests of 
the State of{name of Settling State]. 

LET JUDGMENT BE ENTERED ACCORDINGLY 

DATED this __ day of______,, 1998. 
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EXHlBITM 


LIST OF PARTICIPATING MANUFACfURERS' LAWSUITS 

AGAINST THE SETTLING STATES 


I. 	 Philip Morris, Inc., et al. v. Margety Bronster, Attorney General of the State of 

Hawaii, In Her Official Capacity, Civ. No. 96-00722HG, United States District 

Court for the District ofHawaii 


2. 	 Philip Morris, Inc., et al. v. Bruce Botelho, Attorney General of the State ofAlaska, 
In His Official Capacity, Civ. No. A97-0003CV, United States District Court for the 
District ofAlaska 

3. 	 Philip Morris, Inc., eta!. v. Scott Harshbarger, Attorney General of the 
Commonwealth of Massachusetts, In His Official Capacity, Civ. No. 95·12574· 
GAO, United States District Court for the District of Massachusetts 

4. 	 Philip Morris, Inc., et al. v. Richard Blumenthal, Attorney General of the State of 
Connecticut, In His Official Capacity, Civ. No. 396CV01221 (PCD), United States 
District Court for the District of Connecticut 

5. 	 Philip Morris, et al. v. William H. Sorrell, et al., No. I :98-ev-132, United States 
District Court for the District of Vermont 
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EXHIBITN 


LITIGATING POLITICAL SUBDIVISIONS 


1. 	 City ofNew York, et at. v. The Tobacco Institute, Inc. et al., Supreme Coun of 
the State ofNew York, County of New York, Index No. 406225/96 

2. 	 County ofErie v. The Tobacco Institute, Inc. et al., Supreme Court of the State of 
New York, County ofEric, Index No.I1997/3S9 

3. 	 County of Los Angeles v. JU. Reynolds Tobacco Co. ct at,, San Diego Superior 
Court, No. 707651 

4. 	 The People v. Philip Morris, Inc. eta!., San Francisco Superior Court, No. 980864 

S. 	 County ofCook v. Philip Morris, Inc. ct al., Circuit Court of Cook County, Ill., 
No. 97-L-4550 
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EXHIBITO 

MODEL STATE FEE PAYMENT AGREEMENT 

This STATE Fee Payment Agreement (the MSTATE Fee Payment Agreement") is 
entered into as of , __ between and among the Original Participating 
Manufac~rs and STATE Outside Counsel (as defined herein), to provide for payment 
of attorneys' fees pursuant to Section XVII of the MIIS!er Settlement Agreement (the 
''Agreement''). 

WI1NESSETH: 

WHEREAS, the State of STATE and the Original Panicipating Manufacturers 
have entered into the Agreement to settle and resolve with fmality all Released Claims 
against the Released Parties, including the Original Participating ManufactUrCrs, as set 
forth in the Agreement; and 

WHEREAS, Section XVII of the Agreement provides that the Original 
Participating Manufacturers shall pay reasonable attorneys' fees to those private outside 
counsel identified in Exhibit S to the Agreement, pursuant to the terms hereof; 

NOW, TIIEREFORE, BE IT KNOWN THAT, in consideration of the mutual 
agreement of the State ofSTATE and the Original Participating Manufacturers to the 
terms of the Agreement and of the mutual agreement of STATE Outside Counsel and the 
Original Participating Manufacturers to the tenns of this STATE Fee Payment 
Agreement, and such other consideration described herein, the Original Participating 
Manufacturers and STATE Outside Counsel agree as follows: 

SECTION l. Definitions. 

All definitions contained in the Agreement are incorporated by reference herein, 
except as to tenns specifically defmed herein. 

(a) "Action" means the lawsuit identified in Exhibit D, M or N to the Agreement 
that has been brought by or against the State ofSTATE [or Litigating Political 
Subdivision). 

(b) u Allocated Amount'' means the amount ofany Applicable Quarterly Payment 
allocated to any Private Counsel (including STATE Outside Counsel) pursuant to section 
17 hereof. 

(c) "Allocable Llguldattd Share" means, in the event that the swn of all Payable 
Liquidated Fees ofPrivate Counsel as ofany date specified in section Bhereof exceeds 
the Applicable Liquidation Amount for any payment described therein, a percentage 
share of the Applicable Liquidation Amount equal to the proportion of(i) the amount of 
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the Payable Liquidated Fee ofSTATE Outside Counsel to (ii) the sum ofPayable 

Liquidated Fees ofall Private Counsel. 


(d) "Applicable Liquidation Amount" means, for purposes of the payments 

described in section 8 hereof

(i) for the payment described in subsection (a) thereof, $125 million; 

(ii) for the payment described in subsection (b) thereof, the difference 
between (A) $250 million and (B) the sum ofall amounts paid in satisfaction of 
all Payable Liquidated Fees of Outside Counsel pursuant to subsection (a) thereof; 

{iii) for the payment described in subsection (c) thereof, the difference 
between (A) $250 million and (B) the sum of all amounts paid in satisfaction of 
all Payable Liquidated Fees of Outside Counsel pursuant to subsections (a) and 
(b) thereof; 

(iv) for the payment described in subsection (d) thereof, the difference 
between (A) $250 million and (B) the sum ofall amounts paid in satisfaction of 
all Payable Liquidated Fees ofOutside Counsel pursuant to subsections (a), {b) 
and (c) thereof; 

(v) for the payment described in subsection (e) thereof, the difference 
between (A) $250 million and (B) the. sum ofall amounts paid in satisfaction of 
all Payable Liquidated Fees ofOutside Counsel pursuant to subsections (a), (b), 
(c) and (d) thereof; 

(vi) for each of the first, second and third quarterly payments for any 
calendar year described in subsection (f) thereof. $62.5 million; and 

(vii) for each of the fourth calendar quarterly payments for any calendar 
year described in subsection (1) thereof, the difference between (A) $250 million 
and (B) the sum of all amounts paid in satisfaction ofall Payable Liquidated Fees 
of Outside Counsel with respect to the preceding calendar quaners of the calendar 
year. 

(e) ''Applicalion" means a written application for a Fee Award submitted to the 
Panel, as well as all supporting materials (which may include video recordings of 
interviews). 

(f) ''Approved Cost Stalemenl'' means both (i) a Cost Statement that has been 
accepted by the Original Participating Manufacturers; and (ii) in the event that a Cost 
Statement submitted by STATE Outside Counsel is disputed, the determination by 
arbitration pursuant to subsection {b) ofsection 15l hereofas to the amount of the 
reasonable costs and expenses of STATE Outside Counsel. 
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(g) "Cost Statement" means a signed and attested suuement ofreasonable costs 
and expenses ofOutside Counsel for any action identified on Exhibit D, MorN to the 
Agreement that has been brought by or against a Settling State or Litigating Political 
Subdivision. 

(h) "Designated Representative" means the person designated in writing, by each 
person or entity identified in Exhibit S to the Agreement [by the Attorney General of the 
State ofSTATE or as later certified in writing by the governmenll.l prosecuting authority 
of the Litigating Political Subdivision], to act as their agent in receiving payments from 
the Original Participating Manufacturers for the benefit of STATE Outside Counsel 
pursuant to sections 8, 16 and 19 hereof, as applicable. 

(i) "Director" means the Director of the Private Adjudication Center of !he Duke 
University School ofLaw or such other person or entity as may be chosen by agreement 
of the Original Participating Manufacturers and the Committee described in the second 
sentence ofparagraph (b)(ii) of section II hereof. 

(j) "Eligible CoJJnser' means Private Counsel eligible to be allocated a part of a 

Quanerly Fee Amount pursuant to section 17 hereof. 


(k) "Federal Legislation" means federal legislation that imposes an enforceable 
obligation on Participating Defendants to pay attorneys' fees with respect to Private 
Counsel. 

(l) "Fee Awarlf' mean• any award ofattorneys' fees by the Panel in coMection 

with a Tobacco Case. 


(m) "Liquidated Fee" means an attorneys' fee for Outside Counsel for any action 
identified on Exhibit D, MorN 10 the Agreement that has been brought by or against a 
Settling State or Litigating Political Subdivision, in an amount agreed upon by the 
Original Participating Manufacturers and such Outside Counsel. 

(n) "OJJtside CoJJnser' means all those Private Counsel identified in ExhibitS to 
the Agreement. 

(o) "Panef' means the three-member arbitration panel described in section I I 
hereof. 

(p) "Party" means (i) STATE Outside Counsel and (ii) an Original Participating 
Manufacturer. 

(q) "Payable Cost Statement" means the unpaid amount ofa Cost Statement as to 
which all conditions precedent to payment have been satisfied. 

(r) "Payable Liquidated Fee" moans the W>paid amount ofa Liquidated Fee as to 
which all conditions precedent to payment have been satisfied. 
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(s) "Previously Settled States" means the States of Mississippi, Florida end 

Texas. 


(t) "Private Counser means all private counsel for all plaintiffs in a Tobacco 

Case (including STATE Outside Counsel). 


(u) "Quarurly Fee Amount" means, for purposes of the quarterly payments 

described in sections 16, I 7 and 18 hereof

(i) for each ofthe fli'St, second and third calendar quarters of any 
calendar year beginning with the fr.rst calendar quarter of 1999 and ending with 
the third calendar quaner of2008, $125 million; 

(ii) for each fourth calendar quarter of any calendar year beginning 
with the fourth calendar quarter of 1999 and ending with the fourth calendar 
quaner of2003, the sum of(A) $125 million and (B) the difference, if any, 
between (1) $375 million and (2) the sum ofall amounts paid in satisfaction of all 
Fee Awards ofPrivate Counsel during such calendar year, if any; 

(iii) for each fourth calendar quarter ofany calendar year beginning 
with the fourth calendar quarter of2004 and ending with the fourth calendar 
quaner of2008, the sum of(A) $125 million; (B) the difference between(/) $375 
million; and (2) the sum ofall amounts paid in satisfaction ofall Fee Awards of 
Private Counsel during such calendar year, if any; and (C) th~ difference, if any, 
between (/) S250 million and (1) the product of (a) .2 (two tenths) and (b) the 
sum of all amounts paid in satisfaction of all Liquidated Fees of Outside Counsel 
pursuant to section 8 hereof, if any; 

(iv) for each of the first, second and third calendar quarters of any 
calendar year beginning with the first calendar quarter of2009, S 125 million; and 

(v) for each fourth calendar quarter ofany calendar year beginning 
with the fourth calendar quaner of2009, the sum of(A) 5125 million and (B) the 
difference, if any, between(/) $375 million and (2) the sum ofall amounts paid in 
satisfaction ofall Fee A wards of Private Counsel during such calendar year, if 
any. 

(v) "Related Persons" means each Oriiinal Participating Manufacturer's past, 
present and future Affiliates, divisions, officers, directors, employees, representatives, 
insurers, lenders, underwriters, Tobacco-Related Organizations, trade associations, 
suppliers, agents, auditors, advertising agencies, public relations entities, attorneys, 
retailers and distributors (and the predecessors, heirs, eKecutors, administrators, 
successors and assigns ofeach ofthe foregoing). 

(w) "State ofSTATE'' means the [applicable Settling Suote or the Litigating 
Political Subdivision], any of its past, present and future agents, offioials acting in their 



official capacities, legal representatives, agencies, departmen~. commissions and 
subdivisions. 

(x) "STATE Outside Counstr' means all persons or entities identified in Exhibit S 
to the Agreement by the Attorney General of State ofSTATE [or as later certified by the 
office of the governmental prosecuting authority for the Litigating Political Subdivision] 
as having been retained by and having represented the STATE in connection with the 
Action, acting collectively by unanimous decision of all such persons or enrities. 

{y) "Tobacco Case" means any tobacco and health ease (other than a non-class 
action personal injury case brought directly by or on behalf of a single natural person or 
the survivor of such person or for wrongful death, or any non-class action consolidation 
of two or more such cases). 

(z) "Unpaid Fee'" means the unpaid portion ofa Fee Award. 

SECTION 2. Agreement to Pay Fees. 

The Original Participating Manufacturers will pay reasonable attC>meys' fees tC> 
STATE Outside Counsel for their representation of the State ofSTATE in connection 
with the Action, as provided herein and subject to the Code ofProfessional Responsibi/iry 
of the American Bar Association. Nothing herein shall be constroed to require the 
Original Participating Manufacturers to pay any attorneys' fees other than (i) a Liquidated 
Fee or a Fee Award and (ii) a Cost Statement, as provided herein, nor shall anything 
herein require the Original Participating Manufacturers to pay any Liquidated Fee, Fee 
Award or Cost Statement in connection with any litigation other than the Action. 

SECTION 3. Exclusive Obligation ofthe Original Participating Manufacturers. 

The provisions set forth herein constitute the entire obligation of the Original 
Participating Manufacturers with respect to payment of attorneys' fees of STATE Outside 
Counsel (including costs and expenses) in coMection with the Action and the exclusive 
means by which STATE Outside Counsel or any other person or entity may seek 
payment of fees by the Original Panicipating Manufacturers or Related Persons In 
connection with the Action. The Original Participating Manufacturers shall have no 
obligation pursuant to Section XVII of the Agreement to pay attorneys' fees in 
connection with the Action to any counsel other than STATE Outside Counsel, and they 
shall have no other obligation to pay attorneys' fees to or otherwise to compensate 
STATE Outside Counsel, any other counsel or representative of the State ofSTATE or 
the State of STATE itself with respect to attorneys' fees in connection with the Action. 

SE:CTJON 4. Release. 

(a) Each person or entity identified in Exhibit S to the Agreement by the Attorney 
General of the State ofSTATE [or as certified by the office of the governmental 
prosecuting authority for the Litigating Political Subdivision) hereby irrevocably releases 
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the Original Participating Manufacturers and all Related Persons from any and all claims 
that such person or entity ever had, now has or hereafter can, shall or may h.ave in any 
way related to the Action {including but not limited to any negotiations related to the 
settlement of the Action). Such release shall not be construed as a release ofany person 
or entity as to any of the obligations undertaken herein in connection with a breach 
thereof. 

(b) In the event that STATE Outside Counsel and the Original Participating 
Manufacturers agree upon a Liquidated Fee pursuant to section 7 hereof, it shall be a 
precondition to any payment by the Original Participating Manufacturers to the 
Designated Representative pursuant to section 8 hereof that each person or entity 
identified in ExhibitS to the Agreement by the Attorney General of the State of STATE 
[or as certified by the office ofthe governmental prosecuting authority for the Litigating 
Political Subdivision] shall have irrevocably released all entities represented by STATE 
Outside Counsel in the Action, as well as all persons acting by or on behalfof such 
entities (including the Attorney General [or the office of the governmental prosecuting 
authority] and each other person or entity identified on Exhibit S to the Agreement by the 
Attorney General (or the office of the governmental prosecuting authority]) from any and 
all claims that such person or entity ever had, now has or hereafter can, shall or may have 
in any way related to the Action (including but not limited to any negotiations related to 
the settlement of the Action). Such release shall not be construed as a release ofany 
person or entity as to any of the obligations undertaken herein in connection with a 
breach thereof. 

SECTION 5. No Effect on STATE Outside Counsel's Fee Contrac/. 

The rights and obligations, ifany, of the respective parties to any contract 
between the State of STATE and STATE Outside Counsel shall be unaffected by this 
STATE Fee Payment Agreement except (a) insofar as STATE Outside Counsel grant the 
release described in subsection (b) of section 4 hereof; and (b) to the extent that STATE 
Outside Counsel receive any payments in satisfaction ofa Fee Award pursuant to section 
16 hereof, any amounts so received shall be credited, on a dollar-for-dollar basis, against 
any amount payable to STATE Outside Counsel by the State ofSTATE [or the Litigating 
Political Subdivision) under any such contract. 

SECTION 6. Liquidated Fees. 

(a) ln the event that the Original Participating Manufacturers and STATE Outside 
Counsel agree upon the amount ofa Liquidated Fee, the Original Participating 
Manufacturers shall pay such Liquidated Fee, pursuant to thewnns hereof. 

(b) The Original Participating Manufacturers' payment of any Liquidated Fee 
pursuant to this STATE Fee Payment Agreement shall be subject to (i) satisfaction of the 
conditions precedent stated in section 4 and paragraph (c)(ii) of section 7 hereof; and (ii) 
the payment schedule and the annual and quarterly aggregate national caps specified in 



sections 8 and 9 hereof, which shall apply to all payments made with respect to 

Liquidated Fees of all Outside Counsel. 


SECTION 7. Negotiation ofLiquidated Fees. 

(a) If STATE Outside Counsel seck to be paid a Liquidated Fcc, the Designated 
Representative shall so notify the Original Participating Manufacturers. The Original 
Participating Manufacturers may at any time make an offer ofa Liquidated Fcc to the 
Designated Representative in an amount set by the unanimous agreement, and at the sole 
discretion, of the Original Participating Manufacturers and, in any event, shall 
collectively make such an offer to the Designated Representative no more than 60 
Business Days after receipt ofnotice by the Designated Representative that STATE 
Outside Counsel seek to be paid a Liquidated Fee. The Original Panicipating 
Manufacturers shall not be obligated to make an offer ofa Liquidated Fee in any 
particular amount. Within ten Business Days after receiving such an offer, STATE 
Outside Counsel shall either accept the offer, reject the offer or make a counteroffer. 

(b) The national aggregate ofall Liquidated Fees to be agreed to by the Original 
Participating Manufacturers in coMection with the settlement of those actions indicated 
on Exhibits D, M and N to the Agreement shall not exceed one biJJion two hundred fifty 
million dollars ($1,250,000,000). 

(c) If the Original Participating Manufacturers and STATE Outside Counsel 
agree in writing upon a Liquidated Fee

(i) STATE Outside Counsel shall not be eligible for a Fee Award; 

(ii) such Liquidated Fee shall not become a Payable Liquidated Fee 
until such time as (A) State-Specific Finality has occurred in the State ofSTATE; 
(B) each person or entity identified in ExhibitS to the Agreement by the Attorney 
General of the State of STATE [or as certified by the office ofthe governmental 
prosecuting authority of the Litigating Political Subdivision] has granted the 
release described in subsection (b) ofsection 4 hereof; and (C) notice of the 
events described in subparagraphs (A) and {B) of this paragraph has been 
provided to the Original Participating Manufacturers. 

(iii) payment ofsuch Liquidated Fee pursuant to sections 8 and 9 
hereof (together with payment ofcosts and expenses pW"Suant to section I 9 
hereof), shall be STATE Outside Counsel's total and sole compensation by the 
Original Participating Manufacturers in connection with the Action. 

(d) If the Original Participating Manufacturers and STATE Outside Counsel do 
not agree in writing upon a Liquidated Fee, STATE Outside Counsel may submit an 
Application to the Panel for a Fee Award to be paid as provided in sections 16, 17 and 18 
hereof. 
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SECTION 8. Payment ofLiquidated Fee. 

In the event that the Original Participating Manufacturers and STATE Outside 

Counsel agree in writing upon a Liquidated Fee, and until such time as the Designated 

Representative has received payments in full satisfaction ofsuch Liquidated Fee

(a) On February I, 1999, if the Liquidated Fee ofSTATE Outside Cowuel 

became a Payable Liquidated Fcc before January IS, 1999, each Original Participating 

Manufacturer shall severally pay to the Designated Representative its Relative Market 

Share of the lesser of(i) the Payable Liquidated Fee ofSTATE Outside Counsel, (ii) SS 

million or (iii) in the event that the sum ofall Payable Liquidated Fees ofall Outside 

Counsel as ofJanuary I 5, 1999 exceeds the Applicable Liquidation Amount, the 

Allocable Liquidated Share of STATE Outside Counsel. 


(b) On August), 1999, if the Liquidated Fee ofSTATE Outside Counsel became 
a Payable Liquidated Fee on or after January IS, 1999 and before July IS, 1999, each 
Original Participating Manufacturer shall severally pay to the Designated Representative 
its Relative Market Share of the lesser of(i) the Payable Liquidated Fee of STATE 
Outside Counsel, (ii) $5 million or (iii) in the event that the sum of all Payable Liquidated 
Fees ofall Outside Counsel that became Payable Liquidated Fees on or after January IS, 
I999 and before July IS, I999 exceeds the Applicable Liquidation Amount, the Allocable 
Liquidated Share ofSTATE Outside Counsel. 

(c) On December IS, 1999, if the Liquidated Fee of STATE Outside Counsel 
became a Payable Liquidated fee on or after July IS, 1999 and before December I, 1999, 
each Original Participating Manufacturer shall sevcmlly pay to the Designated 
Representative its Relative Market Share of the lesser of(i) the Payable Liquidated Fee of 
STATE Outside Counsel, (ii) $5 million or (iii) in the event that the sum ofall Payable 
Liquidated Fees of all Outside Counsel that became Payable Liquidated Fees on or after 
July I 5, I 999 and before December I, 1999 exceeds the Applicable Liquidation Amount, 
the Allocable Liquidated Share of STATE Outside Counsel. 

(d) On December IS, 1999, if the Liquidated Fcc ofSTATE Outside Counsel 
became a Payable Liquidated Fee before December l, 1999, each Original Participating 
Manufacturer shall severally pay to the Designated Representative its Relative Market 
Share of the lesser of (i) the Payable Liquidated Fee of STATE Outside Counsel, or (ii) 
SS million or (iii) in the event that the sum ofall Payable Liquidated Fees ofall Outside 
Counsel that become Payable Liquidated fees before December 1,1999 exceeds the 
Applicable Liquidation Amount, !he Allocable Liquidated Share ofSTATE Outside 
Counsel. 

(e) On December IS, 1999, if the Liquidated Fee of STATE Outside Counsel 
became a Payable Liquidated Fee before December 1, 1999, each Original Participating 
Manufacturer shall severally pay to the Designated Representative its Relative Market 
Share of the lesser of(i) the Payable Liquidated Fcc ofSTATE Outside Counsel or (ii) in 
the event that the sum ofall Payable Liquidated Fees ofall Outside Counsel that became 
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Payable Liquidated Fees before December 1, 1999 exceeds the Applicable Liquidation 

Amount, the Allocable Liquidated Share ofSTATE Outside Counsel. 


(f) On the last day of each celendar quaner, beginning with the first calendar 
quarter of2000 and ending with the fourth calendar quarter of2003, If the Liquidated Fee 
ofSTATE Outside Counsel became a Payable Liquidated Fee at least 15 Business Days 
prior to the last day ofeach such calendar quarter, each Original Participating 
Manufacturer shall severally pay to the Designated Representative its Relative Market 
Share ofthe lesser of(i) the Payable Liquidated Fee ofSTATE Outside Counsel or (ii) in 
the event that the sum ofall Payable Liquidated Fees ofall Outside Counsel as of the date 
IS Business Days prior to the date of the payment in question exceeds the Applicable 
Liquidation Amount, the Allocable Liquidated Share ofSTATE Outside Counsel. 

SECTION 9. Limilalions on Payments ofLiquidated Fees. 

Notwithstanding any other provision hereof, all payments by the Original 
Panicipating Manufacturers with respect to Liquidated Fees shall be subject to the 
following: 

(a) Under no circumstances shall the Original Participating Manufacturers be 
required to make any payment that would result in aggregate national payments of 
Liquidated Fees: 

(i) during 1999, totaling more than $250 million; 

(ii) with respect to any calendar quarter beginning with the first 
calendar quarter of2000 and ending with the fourth calendar quarter of2003, 
totaling more than $62.5 million, except to the extent that a payment with respect 
to any prior calendar quarter ofany calendar year did not total $62.S million; or 

(iii) with respect to any calendar quarter after the fourth calendar 
quarter of2003, totaling more than zero. 

(b) The Original Participating Manufacturers' obligations with respect to the 
Liquidated Fee of STATE Outside Counsel, ifany, shall be exclusively as provided in 
this STATE Fee Payment Agreement, and notwithstanding any other provision of law, 
such Liquidated Fee shall not be entered as or reduced to a judgment against the Original 
Participating Manufacturers or considered as a basis for requiring a bond or imposing a 
lien or any other encumbrance. 

SECTION 10. Fee.Awanis. 

(a) In the event that the Original Participating Manufacturers and STATE Outside 
Counsel do not agree in writing upon a Liquidated Fee as described in section 7 hereof, 
the Original Participating Manufacturers shall pay, pursuant to the terms hereof, the Fee 
Award awarded by the Panel to STATE Outside Counsel. 
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(b) The Original Participating Manufacturers' payment of any Fee Award 
pursuant to this STATE Fee Payment Agreement shall be subject to the payment schedule 
and the annual and quarterly aggregate national caps specified in sections 17 and 18 
hereof, which shall apply to: 

(i) all payments of Fee Awards in coMection with an agreement to 
pay fees as pan of the settlement ofany Tobacco Case on terms that provide for 
payment by the Original Participating Manufacturers or other defendants acting in 
agreement with the Original Participating Manufacturers (collectively, 
"Participating Defendants") offees with respect to any Private Counsel, subject to 
an annual cap on payment ofall such fees; and 

(ii) all payments ofattorneys' fees (other than fees for attorneys of 
Participating Defendants) pursuant to Fee Awards for activities in coMection with 
any Tobacco Case resolved by operation of Federal Legislation. 

SECTION I I. Composition ofthe Panel. 

(a) The first and the second members of the Panel shall both be permanent 
members of the Panel and, as such, will participate in the determination ofall Fee 
A wards. The third Panel member shall not be a permanent Panel member, but instead 
shall be a state-specific member selected to determine Fee Awards on behalf of Private 
Counsel retained in connection with litigation within a single state. Accordingly, the 
third, state-specific member of the Panel for purposes of determining Fee Awards with 
respect to litigation in the State ofSTATE shall not participate in any determination as to 
any Fee Award with respect to litigation in any other state (unless selected to participate 
in such determinations by such persons as may be authorized to make such selections 
under other agreements). 

(b) The members of the Panel shall be selected as follows: 

(i) The first member shall be the natural person selected by 
Participating Defendants. 

(ii) The second member shall be the person jointly selected by the 
agreement ofParticipating Defendants and a ml\iority ofthe committee described 
in the fee payment agreements entered in coMection with the settlements of the 
Tobacco Cases brought by the Previously Settled States. In the event that the 
person so selected is unable or unwilling to continue to serve, a replacement for 
such member shall be selected by agreement'ofthe Original Participating 
Manufacturers and a ml\iority of the members ofa committee composed of the 
following members: Joseph F. Rice, Richard F. Scruggs, Steven W. Berman, 
Walter Umphrey, one additional repnesentative, to be selected in the sole 
discretion ofNAAG, and two representatives ofPrivatc Counsel in Tobacco 
Cases, to be selected at the sole discretion of the Original Participating 
Manufacturers. 
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(iii) The third, state-specific member for pwposes of determining Fee 
Awards with respect to litigation in the State ofSTATE shall be a natural person 
selected by STATE Outside Counsel, who shall notify the Director and the 
Original Plllticipating Manufacturers of the name ofthe person selected. 

SECTION 12. Application ofSFATE Outside Counsel. 

(a) STATE Outside Counsel shall make a collective Application for a single Fee 
A ward, which shall be submitted to the Director. Within five Business Days after receipt 
of the Applicatioo by STATE Outside Counsel, the Director shall serve the Application 
upon the Original Participating Manufacturers and the STATE. The Original 
Participating Manufacturers shall submit all materials in response to the Application to 
the Director by the later of (i) 60 Business Days after service of the Application upon the 
Original Participating Manufacturers by the Director, (ii) five Business Days after the 
date of State-Specific Finality in the State of STATE or (iii) five Business Days after the 
date on which notice of the name of the third, state-specific panel member described in 
paragraph (b)(iii) ofsection II hereof has been provided to the Dinector and the Original 
Participating Manufacturers. 

(b) The Original Participating Manufacturers may submit to the Dinector any 
materials that they wish and, notwithstanding any restrictions or representations made in 
any other agreements, the Original Participating Manufacturers shall be in no way 
constrained from contesting the amount of the Fee Award requested by STATE Outside 
Counsel. The Director, the Panel, the State of STATE, the Original Participating 
Manufacturers and STATE Outside ·counsel shall preserve the confidentiality ofany 
attorney work-product materials or other similar confidential information that may be 
submitted. 

(c) The Director shall forward the Application of STATE Outside Counsel, as 
well as all written materials relating to such Application that have been submitted by the 
Original Participating Manufacturers pursuant to subsection (b) ofthis section, to the 
Panel within five Business Days after the later of (i) the expiration ofthe period for the 
Original Participating Manufacturers to submit such materials or (ii) the earlier of (A) the 
date on which the Panel issues a Fee Award with respect to any Application ofother 
Private Counsel previously forwarded to the Panel by the Director or (B) 30 Business 
Days after the forwarding to the Panel of the Application ofother Private Counsel most 
recently forwarded to the Panel by the Director. The Director shall notify the Plllties 
upon forwarding the Application (and all written materials relating thereto) to the Panel. 

(d) In the event that either Party seeks a hearing before the Panel, such Party may 
submit a request to the Director in writing within five Business Days after the forwarding 
of the Application of STATE Outside Counsel to the Panel by the Director, and the 
Director shall promptly forward the request to the Panel. If the Panel grants the request, 
it shall promptly set a date for hearing, such date to fall within 30 Business Days after the 
date of the Panel's receipt of the Application. 
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SECTION 13. Panel Proceedings. 

The proceedings ofthe Panel shall be conducted subject to the terms of this 
Agreement and of the Protocol ofPanel Procedures attached as an Appendix hereto. 

SECriON I4. Award ofFees to STATE Outside Counsel. 

The members of the Panel will consider all relevant information submitted to 
them in reaching a decision as to a Fee Award that fairly provides for full reasonable 
compensation of STATE Outside Counsel. Jn considering the amount ofthe Fee Award. 
the Panel shall not consider any Liquidated Fee agreed lo by any other Outside Counsel, 
any offer of or negotiations relating to any proposed liquidated fee for STATE Outside 
Counsel or any Fcc Award that already has been or yet may be awarded in coMection 
with any other Tobacco Case. The Panel shall not be limited to an hourly-rate or lodestar 
analysis in determining the amount of the Fee Award of STATE Outside Counsel, but 
shall take into account the totality of the circumstances. The Panel's decisions as to the 
Fee Award of STATE Outside Counsel shall be in writing and shall report the amount of 
the fee awarded (with or without explanation or opinion, at the Panel's discretion). The 
Panel shall determine the amount of the Fee Award to be paid to STATE Outside Counsel 
within the later of30 calendar days after receiving the Application (and all related 
materials) from the Director or 15 Business Days after the last date of any hearing held 
pursuant to subsection (d) of section 12 hereof. The Panel's decision as to the Fee Award 
of STATE Outside Counsel shall be final, binding and non-appealable. 

SECTION 15. Costs ofArbitration. 

All costs and expenses of the arbitration proceedings held by the Panel, including 
costs, expenses and compensation ofthe Director and of the Panel members (but not 
including any costs, expenses or compensation ofcounsel making applications to the 
Panel), shall be borne by the Original Participating Manufacturers in proportion to their 
Relative Market Shares. 

SECTION 16. Payment ofFee Award ofSTAT£ OutsMe Counsel. 

On or before the tenth Business Day after the last day ofeach calendar quarter 
bcgirming with the first calendar quarter of 1999, each Original Participating 
Manufacturer shall severally pay to the Designated Representative its Relative Market 
Share of the Allocated Amount for STATE Outside Counsel for the calendar quarter with 
respect to which such quarterly payment is being made (the '"Applicable Quarter"). 

SECTION 17. Allocated Amounts ofFet Awards. 

The Allocated Amount for each Private Counsel with respect to any payment to 
be made for any particular Applicable Quarter shall be determined as follows: 
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(a) The Quarterly Fee Amount shall be allocated equally among each of the three 
months of the APPlicable Quarter. The amount for each such month shall be allocated 
among those Private Counsel retained in connection with Tobacco Cases settled before or 
during such month (each such Private Counsel being an "Eligible Counsel" with respect 
to such monthly amount), each ofwhich shall be allocated a portion of each such monthly 
amount up to (or, in the event that the swn ofall Eligible Counsel's respective Unpaid 
Fees exceeds such monthly amount, in proportion to) the amoiUit ofsuch Eligible 
Counsel's Unpaid Fees. The monthly amount for each month of the calendar quarter 
shall be allocated among those Eligible Counsel having Unpaid Fees, without regard to 
whether there may be Eligible Counsel that have not yet been granted or denied a Fee 
Award as of the last day of the Applicable Quarter. The allocation ofsubsequent 
Quarterly Fee Amounts for the calendar year, if any, shall be adjusted, as necessary, to 
account for any Eligible Counsel that are granted Fee Awards in a subsequent quarter of 
such calendar year, as provided in paragraph (b)(il) of this section. 

(h) In the event that the amount for a given month is less than the sum of the 
Unpaid Fees of all Eligible Counsel: 

(i) in the case of the first quarterly allocation for any calendar year, 
such monthly amount shall be allocated among all Eligible Counsel for such 
month in proponion to the amounts of their respective Unpaid Fees. 

(ii) in the case of a quarterly allocation after the ftrst quarterly 
allocation, the Quarterly Fee Amount shall be allocated among only those Private 
Counsel, if any, that were Eligible Counsel with respect to any monthly amount 
for any prior quarter ofthe calendar year but were not allocated a proponionate 
share of such monthly amount (either because such Private Counsel's applications 
for Fee Awards were still under consideration as of the last day of the calendar 
quarter containing the month in question or for any other reason), until each such 
Eligible Counsel has been allocated a proponionate share ofall such prior 
monthly payments for the calendar year (each such share ofeach such Eligible 
Counsel being a "Payable Proportionate Share"). In the event that the sum ofall 
Payable Proportionate Shares exceeds the Quarterly Fee Amount, the Quarterly 
Fee Amount shall be allocated among such Eligible Counsel on a monthly basis in 
proponion to the amounts of their respective Unpaid Fees (without regard to 
whether there may be other Eligible Counsel with respect to such prior monthly 
amounts that have not yet been granted or denied a Fee Award as ofthe last day 
of the Applicable Quarter). In the event that the sum ofall Payable Proportionate 
Shares is less than the Quarterly Fee Amount, the amount by which the Quarterly 
Fee Amount exceeds the sum ofall such Payable Proponionate Shares shall be 
allocated among each month ofthe calendar quarter, each such monthly amount io 
be allocated among those Eligible Counsel having Unpaid Fees in proponion to 
the amounts of their respective Unpaid Fees {without regard to whether there may 
be Eligible Counsel that have not yet been granted or denied a Fee Award as of 
the last day of the Applicable Quarter). 
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(c) Adjustments pursuant to subsection (b)(ii) of this section 17 shall be made 
separately for each calendar year. No amounts paid in any calendar year shall be subject 
to refund, nor shall any payment in any given calendar year affect the allocation of 
payments to be made in any subsequent calendar year. 

SECTION 18. Credits to and Limitations on Pll)lment ofFee Awards. 

Notwithstanding any other provision hereof, all payments by the Original 
Participating Manufacturers with respect to Fee Awards shall be subject to the following: 

(a) Under no circumstances shall the Original Participating Manufacturers be 

required to make payments that would result in aggregate national payments and credits 

by Participating Defendants with respect to all Fee Awards ofPrivate Counsel: 


(i) during any year beainning with 1999, totAling more than the sum 
of the Quarterly Fee Amounts for each calendar quarter of the calendar year, 
excluding cenain payments with respect to any Private Counsel for 1998 that are 
paid in 1999; and 

(ii) during any calendar quarter beginning with the first calendar 
quarter of 1999, totaling more than the Quarterly Fee Amount for such quarter, 
excluding certain payments with respect to any Private Counsel for 1998 that are 
paid in 1999. 

(b) The Original Participating Manufacturers' obligations with respect to the Fee 
Award of STATE Outside Counsel, if any, shall be exclusively as provided in this 
STATE Fee Payment Agreement, and notwithstanding any other provision oflaw, such 
Fee Award shall not be entered as or reduced to a judgment against the Original 
Participating Manufacturers or considered as a basis for requiring a bond or imposing a 
lien or any other encumbrance. 

SECTION 19. Reimbursement ofOutside Counsef's Costs. 

(a) The Original Participating Manufacture"' shall reimburse STATE Outside 
Counsel for reasonable costs and expenses incurred in connection with the Action. 
provided that such costs and expenses are ofthe same nature as costs and expenses for 
which the Oriainal Participating Manufacture"' ordinarily reimbwse their own counsel or 
agents. Payment ofany Approved Cost Statement pursuant to this STATE Fee Payment 
Agreement shall be subject to (i) the condition precedent ofapproval of the Agreement by 
the Coun for the StAte ofSTATE and (ii) the payment schedule and the aggregate 
national caps specified in subsection (c) of this section, which shall apply to all payments 
made with respect to Cost Statements ofall Outside Counsel. 

(b) In the event that STATE Outside Counsel seekto be reimbursed for 
reasonable costs and expenses incurred in connection with the Action. the Designated 
RepresentAtive shall submit a Cost Statement to the Original Participating Manufaeturers. 
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Within 30 Business Days after receipt ofany s11ch Cost Statement, the Original 
Participating Manufaclllrcrs shall either accept the Cost Statement or dispute the CoS1 
Statement, in which event the Cost Statement shall be wbjec:t to a full a11dit by examiners 
to be appointed by the Original Participating Manufacturers (in their sole discretion). 
Any such audit will be completed within 120 Business Days after the date the Cost 
Statement is received by the Original Participating Manufac:lllrcrs. Upon completion of 
such audit, ifthe Original Participating Manufacturers and STA1E Outside Counsel 
cannot agree as to the appropriate amount of STATE Outside Counsel's reasonable costs 
and expenses, the Cost Statement and the examiner's audit report shall be submitted to 
the Director for arbitration before the Panel or, in the event that STATE Outside Counsel 
and the Original Participating Manufaclllrcrs have agreed upon a Liquidated Fee pursl111llt 
to section 7 hereof, before a separate three-member panel of independent arbitrators, to be 
selected in a manner to be agreed to by STATE Outside Counsel and the Original 
Pal1icipating Manufacturers, which shall determine the amount of STATE Outside 
Counsel's reasonable costs and expenses for the Action. In determining such reasonable 
costs and expenses, the members of the arbitration panel sha!! be governed by the 
Protocol ofPanel Procedures attached as an Appendix hereto. The amount ofSTATE 
Outside Counsel's reasonable costs and expenses determined pursuant to arbitration as 
provided in the preceding sentence shall be final, binding and non-appealable. 

(c) Any Approved Cost Statement ofSTATE Outside Counsel shall not become a 
Payable Cost Statement until approval ofthe Agreement by the Court for the State of 
STATE. Within five Business Days after receipt ofnotification thereof by the 
Designated Representative, each Original Participating Manufacturer shall severally pay 
to the Designated Representative its Relative Market Share of the Payable Cost Statement 
of STATE Outside Counsel, subject to the following 

(i) All Payable Cost Statements of Outside Counsel shall be paid in 
the order in which such Payable Cost Statements became Payable Cost 
Statements. 

(ii) Under no circumstances shall the Original Participating 
Manufaelllrcrs be required to make payments that would result in aggregate 
national payments by Participating Defendants ofall Payable Cost Statements of 
Private Counsel in connection with all ofthe actions identified in Exhibits D, M 
and N to the Agreement, totaling more than $?5 million for any given year. 

(iii) Any Payable Cost Statement of Outside Counsel not paid during 
the year in which it became a Payable Cost Statement as a result ofparagraph (ii) 
of this subsection shali become payable in subsequent years, Sllbject to paragraphs 
(i) and (ii), until paid in full. 

(d) The Original Participating Manufacturers' obligations with respect to 
reasonable costs and expenses incwred by STATE Outside Counsel in connection with 
the Action shall be exclusively as provided in this STATE Fee Payment Agreement, and 
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notwithstanding any other provision oflaw, any Approved Cost Statement determined 
pursuant to subsection (b) of this section (mcluding any Approved Cost Statement 
determined pursuant to arbitration before the Panel or the separate three-member panel of 
independent arbitrators described therein) shall not be entered as or reduced to a judgment 
against the Original Participating Manufacturers or considered as a basis for requiring a 
bond or imposing a lien or any other incumbrance. 

SECTION 20. Distribution ofPayments among STATE Outside Counsel. 

(a) All payments made to the Designated Representative pursuant to this STATE 
Fee Payment Agreement shall be for the benefit ofeach person or entity identified in 
ExhibitS to the Agreement by the Attorney General of the State of STATE [or as 
certified by the governmental prosecuting authority of the Litigating Political 
Subdivision], each of which shall receive from the Designated Representative a 
percentage of each such payment in accordance with the fee sharing agreement, if any, 
among STATE Outside Counsel (or any written amendment thereto). 

(b) The Original Participating Manufacturers shall have no obligation, 
responsibility or liability with respect to the allocation among those persons or entities 
identified in ExhibitS to the Agreement by the Attorney General of the State ofSTATE 
[or as certified by the governmental prosecuting authority ofthe Litigating Political 
Subdivision], or with respect to any claim of misallocation, ofany amounts paid to the 
Designated Representative pursuant to this STATE Fee Payment Agreement. 

SECTION 21. Colculotlons ofAmounts. 

All calculations that may be required hereunder shall be performed by the 
Original Participating Manufacturers, with notice of the results thereof to be given 
promptly to the Designated Representative. Any disputes as to the correctness of 
calculations made by the Original Participating Manufacturers shall be resolved pursuant 
to the procedures described in Section XI(c) of the Agreement for resolving disputes as to 
calculations by the Independent Auditor. 

SECTION 22. PO)Imenl Responsibility. 

(a) Each Original Participating Manufacturer shall be severalty liable for its share 
ofall payments pursuant to this STATE Fee Payment Agreement Under no 
circumstances shall any payment due hereWlder or any portion ther=fbecome the joint 
obligation of the Original Participating Manufacturers or the obligation ofany person 
other than the Original Participating Manufacturer from which such payment is originally 
due, nor shalt any Original Participating Manufacturer be required to pay a portion ofany 
such payment greater than its Relative Market Share. 

(b) Due to the particular corporate structures ofR. J. Reynolds Tobacco 
Company ("Reynolds") and Brown &. Williamson Tobacco Corporation ("Brown &. 
Witliamson'') with respect to their non-domestic tobacco operations, Reynolds and 
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Brown & Williamson shall each be severally liable for its respective share ofeach 
payment due pursuant to this STATE Fee Payment Agreement up to (and its liability 
hereunder shall not exceed) the full extent ofits assets used in, and earnings and revenues 
derived from, its manufacture and sale in the United States ofTobacco Products intended 
for domestic consumption, and no recourse shall be had against any of its other assets or 
earnings to satisfy such obligations. 

SECTION 23. Termination. 

In the event that the Agreement is terminated with respect to the State of STATE 
pursuant to Section XVJII(u) of the Agreement (or for any other reason) the Designated 
Representative and each person or entity identified in Exhibit S to the Agreement by the 
Attorney General of the State of STATE [or as cenified by the govcnunental prosecuting 
authority ofthe Litigating Political Subdivision] shall immediately refund to the Original 
Participating Manufacturers all amounts received under this STATE Fee Payment 
Agreement. 

SECTION 24. Intended Beneficiaries. 

No provision hereof creates any rights on the part of, or is enforceable by, any 
person or entity that is not a Party or a person covered by either of the releases described 
in section 4 hereof, except that sections S and 20 hereofcreate rights on the part of, and 
shall be enforceable by, the State ofSTATE. Nor shall any provision hereof bind any 
non-signatory or determine, limit or. prejudice the rights of any such person or entity. 

SECTION 25. Representations ofParties. 

The Parties hereto hereby represent that this STATE Fee Payment Agreement has 
been duly authorized and, upon execution, will constitute a valid and binding contractual 
obligation, enforceable in accordance with its terms, ofeach of the Parties hereto. 

SECTION 26. No Admission. 

This STATE Fee Payment Agreement is not intended to be and shall not in any 
event be construed as, or deemed to be, an admission or concession or evidence of any 
liability or wrongdoing whatsoever on the part ofany signatory hereto or any person 
covered by either ofthe releases provided under section 4 hereof. The Original 
Participating Manufacturers specifically diselaim and deny any liability or wrongdoing 
whatsoever with respect to the claims released under section 4 hereofand enter into this 
STATE Fee Payment Agreement for the sole purposes ofmemorializing the Original 
Participating Manufacturers' rights and obligations with respect to payment of attorneys' 
fees pursuant to the Agreement and avoiding the further expense, inconvenience, burden 
and unccnainty of potential litigation. 
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SECfiON 27. Non-admlssibllil)'. 

This STATE Fee Payment Agreement having been undertaken by the Parties 
hereto in good faith and for settlement purposes only, neither this STATE Fee Payment 
Agreement nor any evidence ofnegotiations relating hereto shall be offered or received in 
evidence in any action or proceeding other than an action or proceeding arising under this 
STATE Fee Payment Agreement. 

SEcriON 28. Amendment and Waiver. 

This STATE Fee Payment Agreement may be amended only by a written 
instrument executed by the Parties. The waiver of any rights conferred hereunder shall be 
effective only ifmade by written instrument executed by the waiving Party. The waiver 
by any Party of any breach hereof shall not be deemed to be or construed as a waiver of 
any other breach, whether prior, subsequent or contemporaneous, of this STATE Fee 
Payment Agreement. 

SECfiON 29. No/ices. 

All notices or other communications to any party hereto shall be in writing 
(including but not limited to telex, facsimile or similar writing) and shall be given to the 
notice panies listed on Schedule A hereto at the addresses therein indicated. Any Party 
hereto may change the name and address of the person designated to receive notice on 
behalf ofsuch Party by notice given as provided in this section including an updated list 
conformed to Schedule A hereto. 

SECfiON 30. Governing Law. 

This STATE Fee Payment Agreement shall be governed by the laws of the State 
of STATE without regard to the conflict of law rules of such State. 

SECTION 31. Construction. 

None of the Panics hereto shall be considered to be the drafter hereof or ofany 
provision hercoffor the purpose ofany statute, case law or rule of interpretation or 
construction that would or might cause any provision to be construed against the drafter 
hereof. 

SECfiON 32. Captions. 

The captions of the sections hereof arc included for convenience of reference only 
and shall be ignored in the constructionand interpretation hereof. 

SECfiON 33. Execution ofSTATE Fee Payment Agreement. 

This STATE Fee Payment Agreement may be executed in counterparts. 
Facsimile or photocopied signatures shall be considered valid signatures as of the date 
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hereof, although the original signature pages shall thereafter be appended to this STATE 
Fee Payment Agreement. 

SECTION 34. Et~tire Agree me til ofParties. 

This STATE Fee Payment Agreement contains an entire, complete and integrated 
statement of each and every term and provision agreed to by and among the Parties with 
respect to payment of attorneys' fees by the Original Participating Manufacturers in 
connection with the Action and is not subject to any condition or covenant, express or 
implied, not provided for herein. 

IN WilNESS WHEREOF, the Parties hereto, through their fully authorized 
representatives, have agreed to this STATE Fee Payment Agreement as of this __th day 
of , 1998. 

[SIGNATURE BLOCK) 
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APPENDIX 

to MODEL FEE PAYMENT AGREEMENT 


PROTOCOL OF PANEL PROCEEDINGS 

This Protocol ofprocedures has been agreed to between the respective parties to 
the STATE Fee Payment Agreement, and shall govern the arbitration proceedings 
provided for therein. 

SECTION I. Definitions. 

All definitions contained in the STATE Fee Payment Agreement are incorporated 
by reference herein. 

SECTION 2. Chairrr.·7n. 

The person selected to serve as the permanent, neutral member of the Panel as 
described in paragraph (b)(ii) of section II of the STATE Fee Payment Agreement shall 
serve as the Chairman of the Panel. 

SECTION 3 . .Arbitration Pursuant to Agreement. 

The members of the Panel shall determine those matters committed to the 
decision of the Panel under the STATE Fee Payment Agreement, which shall govern as 
to all matters discussed therein. 

SECTION 4. ABA Code ofEthics. 

Each of the members of the Panel shall be governed by the Code ofEthicsfor 
Arbitrators In Commercial Disputes prepared by the American Arbitration Association 
and the American Bar Association (the "Code ofEthics") in conducting the arbitration 
proceedings pursuant to the STATE Fee Payment Agreement, subject to the terms of the 
STATE Fee Payment Agreement and this Protocol. Each ofthe party-appointed 
members of the Panel shall be governed by Canon VII oftheCode ofEthics. No person 
may engage in any ex parte communications with the permanent, neutral member of the 
Panel selected pursuant to paragraph (b)(ii) ofsection II, in keeping with Canons I, II 
and Ill of the Code ofEthics. 

SECTION 5. Add/Ilona/ Rules and Procedures. 

The Panel may adopt such rules and procedures as it deems necessary and 
appropriate for the diseluut!:e ofits duties under the STATE Fee Payment Agreement and 
this Protocol, subject to the terms of the STATE Fee Payment Agreement and this 
Protocol. 

0-20 




SECTION 6. Majority Rule. 

In the event that the members of the Panel are not unanimous in their views as to 
any matter to be determined by them pursuant to the STATE Fee Payment Agreement or 
this Protocol, the determination shall be decided by a vote ofa majority of the three 
members of the Panel. 

SECTION 7. Application/or Fee Award and Other Materials. 

(a) The Application of STATE Outside Counsel and any materials submitted 
to the Director relating thereto (collectively, "submissions'') shall be forwarded by the 
Director to each of the members of the Panel in the manner and on the dates specified in 
the STATE Fee Payment Agreement. 

(b) All materials submitted to the Director by either Party (or any other 
person) shall be served upon all Parties. All submissions required to be served on any 
Party shall be deemed to have been served as of the date on which such materials have 
been sent by either (i) hand delivery or (ii) facsimile and overnight courier for priority 
next-day delivery. 

(c) To the extent that the Panel believes that information not submitted to the 
Panel may be relevant for purposes of determining those matters committed to the 
decision of the Panel under the terms of the STATE Fee Payment Agreement, the Panel 
shall request such information from the Parties. 

SECTION 8. Hearing. 

Any hearing held pursuant to section 12 of the STATE Fee Payment Agreement 
shall not take place other than in the presence of all three members ofthe Panel upon 
notice and an opportunity for the respective representatives ofthe Parties to attend. 

SECTION 9. Miscella11eous. 

(a) Each member of the Panel shall be compensated for his services by the 
Original Participating Manufacturers on a basis to be agreed to between such member and 
the Original Participating Manufacturers. 

(b) The members of the Panel shall refer all media inquiries regarding the 
arbitration proceeding to the respective Panics to the STATE Fee Payment Agreement 
and shall refrain from any comment as to the arbitration proceedings to be conducted 
pursuant to the STATE Fee Payment Agreement during the pendency ofsuch arbitration 
proceedings, in keeping with Canon IV (B) of the Code ofEthics. 
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NAAG Executive Director 
 PHO: (202) 326-6053 

750 First Street, N.E. 
 FAX: (202) 408·6999 

Suite 1100 

Washington, DC 20002 


Alabama Honorable Bill Pryor 
 PHO: (334) 242-7300 

Attorney General ofAlabama 
 FAX: (334) 242-4891 

Office of the Attorney General 

State House 

II South Union Street 

Montgomery, AL 36130 


Alaska Honorable Bruce M. Botelho 
 PHO: (907) 465-3600 

Attorney General ofAlaska 
 FAX: (907) 465-2075 

Office of the Attorney General 

Post Office Box II0300 

Diamond Courthouse 

Juneau, AK 99811-0300 


American Samoa Honorable Toetagata Albert Mailo 
 PHO: (684) 633-4163 

Attorney General of American Samoa 
 FAX: (684) 633-1838 

Office of the Attorney General 

Post Office Box 7 

Pago Pago, AS 96799 


Arizona Honorable Grant Woods 
 PHO: (602) 542-4266 

Attorney General ofArizona 
 FAX: (602) 542-4085 

Office of the Attorney General 

1275 West Washington Street 

Phoenix, AZ 85007 


Arkansas Honorable Winston Bryant 
 PHO: (SO I) 682·2007 

Attorney General ofArkansas 
 FAX: (50!) 682·8084 

Office of the Attorney Oencral 

200 Tower Building, 323 Center Street 

Little Rock, AR 72201-2610 
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California Honorable Daniel E. Lungren 
 PHO: (916) 324-5437 

Attorney General ofCalifornia 
 FAX: (916) 324-6734 

Office of the Attorney General 

1300 I Street, Suite 1740 

Sacramento, CA 95814 


Colorado Honorable Gale A. Norton 
 PHO: (303) 866-3052 

Attorney General of Colorado 
 FAX: (303) 866-3955 

Office of the Attorney General 

Department ofLaw 

I 525 Shennan Street 

Denver, CO 80203 


Connecticut Honorable Richard Blumenthal 
 PHO: (860) 808-5318 

Attorney General ofCoMecticut 
 FAX: (860) 808-5387 

Office of the Attorney General 

55 Elm Street 

Hartford, CT 06141-0120 


Delaware Honorable M. Jane Brady 
 PHO: (302) 511-8400 

Auomey General ofDelaware 
 FAX: (302) 577-2610 

Office of the Attorney General 

Carvel State Office Building 

820 North French Street 

Wilmington, DE 19801 


District of Columbia Honorable John M. Ferren 
 PHO: (202) 727-6248 

District of Columbia Corporation Counsel 
 FAX: (202) 347-9822 

Office of the Corporation Counsel 

441 4th Street NW 

Wnshington, DC 20001 


Georgia Honorable Thurbert E. Baker 
 l>HO: (404) 656-4585 

Attorney General of Georgia 
 FAX: (404) 657-8733 

Office of the Attorney General 

40 Capitol Square, S.W. 

Atlanta, GA 30334-1300 


Guam Honorable Robert H. Kono 
 PHO: (671) 475-3324 

Acting Attorney General ofGuam 
 FAX: (671) 472-2493 

Office of the Attorney General 

Judicial Center Building 

120 West O'Brien Drive 

Agana, GU 96910 
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Hawaii Honorable Margery S. Bronster PHO: (808) 586-128 

Attorney General ofHawaii FAX: (808) 586-1239 

Office of the Attorney General 
425 Queen Street 
Honolulu, HI 96813 

Idaho Honorable Alan G. Lance PHO: (208) 334-2400 

Attorney General ofldaho FAX: (208) 334-2530 

Office ofthe Attorney General 
Statehouse P.O. Box 83720 
Boise, lD 83720-0010 

Illinois Honorable Jim Ryan PHO: (312) 814-2503 

Attorney General ofJIJinois FAX: (217)785-2551 

Office of the Attorney General 
James R. Thompson Center 
J00 West Randolph Street 
Chicago, IL 60601 

Indiana Honorable Jeffiey A. Modisett PHO: (317) 233-4386 

Attorney General oflndiana FAX: (317) 232-7979 

Office of the Attorney General 
Indiana Government Center South 
Fifth Floor 
402 West Washington Street 
Indianapolis, IN 46204 

Iowa Honorable Tom Miller PHO: (SIS) 281-30S3 

Attorney General oflowa FAX: (SIS} 281-4209 

Office of the Attorney Generel 
Hoover State Office Building 
Des Moines, lA 50319 

Kansas Hono01ble Carla J. Stovall 
Attorney General ofKansas 
Office of the Attorney General 

PHO: (913} 296-2215 

FAX: (913) 296-6296 


· 1udicial Building 
301 West Tenth Street 
Topeka, KS 66612-1597 

Kentucky Honorable Albert Beqjamin "Ben" Chandler Ill 
Attorney General ofKentucky 
Office of the Attorney General 

PHO: (502) 564-7600 

FAX: (502) 564-831 0 


State Capitol, Room 116 
Frankfort, KY 40601 
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Louisiana Honorable Richard P. leyoub PHO: (504) 342-7013 

Attorney General ofLouisiana FAX: (504) 342-8703 

Office of the Attorney General 
Department ofJustice 
Post Office Box 94095 
Baton Rouge, LA 70804-4095 

Maine Honorable Andrew Ketterer PHO: (207) 626-8800 

Attorney General ofMaine FAX: (207) 287-3145 

Office of the Attorney General 
State House Station Six 
Augusta, ME 04333 

Maryland Honorable J. Joseph Curran Jr. PHO: (410) 516-6300 

Attorney General ofMaryland FAX: (410) 333-8298 

Office of the Attorney General 
200 Saint Paul Place 
Baltimore, MD 21202-2202 

Massachusetts Honorable Scott Harshbarger PHO: (617) 727-2200 

Attorney General ofMassachusetts FAX: (617) 127·3251 

Office of the Attorney General 
One Ashburton Place 
Boston, MA 02108-1698 

Michigan Honorable Frank J. Kelley PHO: (5!7) 373-1!10 

Attorney General ofMichigan FAX: (51 7) 373-3042 

Office of the Attorney General 
Post Office Box 302I2 
525 West Ottawa Street 
Lansing. MI 48909-0212 

Missouri Honorable Jeremiah W. (Jay) Nixon PHD: (573) 751-3321 

Attorney General of Missouri FAX: (573) 751-0774 

Office of the Attorney General 
Supreme Court Building 
207 West High Street 
Jefferson City, MO 65101 

Montana Honorable Joseph P. Mazurek PHO: (406) 444-2026 

Attorney General ofMontana FAX: (406) 444-3549 

Office of the Attorney General 
Justice Building, 215 North Sanders 
Helena, MT 59620-1401 
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Nebraska Honorable Don Sten~g PHO: (402) 471-268: 

Attorney General ofNebraska FAX: (402) 471-3820 

Office ofthe Attorney <knera1 
State Capitol 
Post Office Box 98920 
Lincoln, NE 68509·8920 

Nevada Honorable Frankie Sue Del Papa PHO: (702) 687-4170 
Attorney General ofNevada FAX: (702) 687-5798 
Office of the Attorney General 
Old Supreme Court Building 
I00 North Carson Street 
Carson City, NV 89701 

New Hampshire Honorable Philip T. McLaughlin PHO: (603) 271-3658 
Attorney General ofNew Hampshire FAX: (603) 271-2110 
Office of the Attorney General 
State House Annex, 25 Capitol Street 
Concord, NH 03301-6397 

New Jersey Honorable Peter Vemiero PHO: (609) 292-4925 
Attorney General of New Jersey FAX: (609) 292-3SOP 
Office of the Attorney General 
Richard J. Hughes Justice Complex 
25 Market Street, CN 080 
Trenton, NJ 08625 

NewMexieo Honorable Tom Udall PHO: (505) 827-6000 
Attorney General ofNew Mexico FAX: (SOS) 827-5826 
Office of the Attorney General 
Post Office Drawer I S08 
Santa Fe, NM 87504·1 SOB 

New York Honorable Dennis C. Vacco PHO: (518) 47-4-7330 
Attorney General ofNew York FAX: (SIS) 473-9909 
Offic:e of the Attorney Oeneral 
Department of Law· The Capitol 
2nd Floor 
Albany, NY 12224 

I 

I 
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North Carolina Honorable Michael F. Easley PHO: (919) 716-6400 

Attorney General ofNonh Carolina FAX: (919) 716-6750 

Office of the Attorney General 
Department ofJustice 
Post Office Box 629 
Raleigh, NC 27602-0629 

North Dakota Honorable Heidi Heitkamp PHO: (701)328·2210 

Attorney General ofNonh Dakota FAX: (701) 328-2226 

Office of the Attorney General 
State Capitol 
600 East Boulevard Avenue 
Bismarck, NO 58505-0040 

N. Mariana Islands Honorable Maya B. Kara PHO: (670) 664-2341 

(Acting) Attorney General of the FAX: (670) 664-2349 

Northern Mariana Islands 
Office of the Attorney General 
Administration Building 
Saipan, MP 96950 

Ohio Honorable Betty D. Montgomery PHO: (614) 466-3376 

Attorney General of Ohio FAX: (614) 466-5087 

Office of the Attorney General 
State Office Tower 
30 East Broad Street 
Columbus, OH 43266-0410 

Oklahoma Honorable W.A. Drew Edmondson PHO: (405) 521-3921 

Attorney General of Oklahoma FAX: (405) 521-6246 

Office of the Attorney General 
State Capitol, Room 112 
2300 North Lincoln Boulevard 
Oklahoma City, OK 731 OS 

Oregon Honorable Hardy Myers PHO: (503) 378-6002 

Attorney General of Oregon FAX: (503) 378-4017 

Office of the Attorney General 
Justice Building 
1162 Court Sttc:et NE 
Salem, OR 97310 
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Pennsylvania Honorable Mike Fisher PHO: (717) 787-339 

Attorney General ofPennsylvania FAX: (717) 783-11 0? 

Office of the Attorney General 
Strawberry Square 
Harrisburg, PA 17120 

Puerto Rico Honorable Jose A. Fuentes-Agostini PHO: (787) 721-7700 

Attorney General of Puerto Rico FAX: (787) 724-4 770 

Office of the Attorney General 
Post Office Box 192 
San Juan, PR 00902-0192 

Rhode Island Honorable Jeffrey B. Pine PHO: (401) 274-4400 

Attorney General of Rhode Island FAX: (401) 222-1302 

Office of the Attorney General 
ISO South Main Street 
Providence, RI 02903 

South Carolina Honorable Charlie Condon PHO: (803) 734-3970 

Attorney General of South Carolina FAX: (803) 253-6283 

Office of the Attorney General 
Rembert C. Dennis Office Building 
Post Office Box 11549 
Columbia, SC 29211-1 549 

South Dakota Honorable Mark Barnett PHO: (605) 773-3215 

Attorney General of South Dakota FAX: (605) 773-4106 

Office of the Attorney General 
500 East Capitol 
Pierre, SD 57501-5070 

Tennessee Honorable John Knox Walkup PHO: (615) 741-6474 

Anorney General ofTennessee FAX: (615) 741-2009 

Office of the Attorney General 
500 Charlotte Avenue 
Nashville, TN 37243 

Utab Honorable Jan Graham PHO: (801) 538-1326 

Attorney General ofUtah FAX: (801) 538-1121 

Office of the Attorney General 
State Capitol, Room 236 
Salt Lake City, UT 84114-0810 
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Vermont Honorable William H. SoiTell PHO: (802) 828-3171 

Attorney General ofVermont FAX: (802) 828-3187 

Office of the Attorney General 
I09 State Street 
Montpelier, VT 05609-100 I 

Virginia Honorable Mark L. Earley PHO: (804) 786-2071 

Attorney General ofVirginia FAX: (804) 371-0200 

Office of the Attorney General 
900 East Main Street 
Richmond, VA 23219 

Virgin Island• Honorable Julio A. Brady PHO: (340) 774-5666 

Attorney General of the Virgin Islands FAX: (340) 774-9710 

Office of the Attorney General 
Department ofJustice 
G.E.R.S. Complex 
48B-SOC Kronprinsdens Gade 
St. Thomas, VI 00802 

Washington Honorable Christine 0. Gregoire PHO: (360) 753-6200 

Attorney General of Washington FAX: (360) 664-0228 

Office of the Attorney General 
P.O. Box 4010Q 
I 125 Washington Street, SE 
Olympia, WA 98504-0100 

With a copy to: 

Joseph F. Rice 
John]. McConnell, Jr. 
Ness, Motley, Loadholt, Richardson & Poole 
IS I Meeting Street, Suite 200 
Post Office Box 1137 
Charleston, SC 29402 
Phone: 843-720-9000 
Fax: 843·720-9290 

Well Virginia Honorable Dam: II V. McGraw Jr. PHO: (304) 558-2021 

Attorney General of West Virginia FAX: (304) 558-0140 

Office of the Attorney General 
State Capitol 
I 900 Kanawha Boulevard East 
Charleston, WV 25305 
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Wisconsin 	 Honorable James E. Doyle PHO: (608) 266-122 

Attorney General of Wisconsin FAX: (608) 267-2779 

Office of the Attorney General 
State Capitol 
Post Office Box 7857 
Suite 114 East 
Madison, WI 53707-7857 

Wyoming 	 Honorable Gay Woodhouse PHO: (307) 777-7841 

(Acting) Attorney General ofWyoming FAX: (307) 777-6869 

Office of the Attorney General 
State Capitol Building 
Cheyermc, WY 82002 

For Philip Morris Incorporated: 

Martin J. Barrington 
Philip Morris Incorporated 
120 Park Avenue 
New York, NY 10017-5592 
Phone: 917-663-5000 
Fax: 917-663-5399 

With a COpY to: 

Meyer G. Koplow 
Wachtell, Lipton, Rosen & Katz 
51 West S2nd Street 
New York, NY 10019 
Phone: 212-403-1000 

Fax: 212-403-2000 


For R.J. ReYnolds Tobacco Company: 

Charles A. Blixt 
General Counsel 
RJ. Reynolds Tobacco Company 
401 North Main Street 
Winston-Salem, NC 27102 
Phone: 336-741-0673 
Fax: 336-741-2998 
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With a copY to: 

Arthur F. Golden 

Davis Polk & Wardwell 

450 Lexington Avenue 

NewYork,NY 10017 

Phone: 212-450-4000 

Fax: 212-4504800 


For Brown&. Williamson Tobacco Cotporation: 

F. Anthony Burke 
Brown & Williamson Tobacco Corporation 
200 Brown & Williamson Tower 
401 South Fourth Avenue 
Louisville, KY 40202 
Phone: 502·568-7787 
Fax: 502-568-7297 

With a copy to: 

Stephen R. Pauon 

Kirkland &. Ellis 

200 East Randolph Dr. 

Chicago,IL 60601 

Phone: 312-861-2000 

Fax: 312·861-2200 


For Lorillard Tobacco Company: 

Ronald Milstein 

Lorillard Tobacco Company 

714 Green Valley Road 

Greensboro, NC 27408 

Phone: 336-335-7000 

Fax: 336-335-7707 


For Liggen Group Inc. 

Marc Bell 

General Counsel 

I00 S.E. 2nd St. 

Miami, FL 33131 

Phone: 305-578·8000 

Fax: 305-579-8016 
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With a copy to: 

Aaron Marks 
Kasowitz, Benson, Torres k Friedman, LLP 
I301 Avenue of the Americas 
New York, NY 10019 
Phone: 212-506-1721 
Fax: 212-506-1800 

For Commonwealth Brands, Inc. 

John Poling 

Commonwealth Brands, Inc. 

P.O. Box 51587 
Bowling Green, Kentucky 42 I 02 

With a copy to: 

William Jay Hunter, Jr. 
Middleton & Rcutlinger 
401 South Fourth Avenue, 25th Floor 
Louisville, Kentucky 40202 
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EXIUBITQ 

1996 AND 1997 DATA 

(I) I996 Operating I nco me 

Original Panicipating Manufacnuer 


Brown & Williamson Tobacco Corp. 


Lorillard Tobacco Co. 


Philip Morris Inc. 


R.I. Reynolds Tobacco Co. 

ToW (Base Operating Income) 

Operating Income 

$801,640,000 

$719,100,000 

$4,206,600,000 

$1,468,000,000 

$7, I 95,340,000 

(2) 1997 volume {as measured by shipments of Cigarettes) 

Original Participating Manufacturer 

Brown & Williamson Tobacco Corp. • 


Lorillard Tobacco Co. 


Philip Morris Inc. 


R.I. Reynolds Tobacco Co. 

Total (Base Volume) 

(3) 1997 volume (as measwed by excise taxes) 

Original Participating Manufacturer 

Brown & Williamson Tobacco Corp. • 


Lorillard Tobacco Co. 


Philip Monis Inc. 


R.J. Reynolds Tobacco Co. 

Number of Cigarettes 

78,911,000,000 

42,288,000,000 

236,203,000,000 

I I 8,254,000,000 

4 75,656,000,000 

Nwnber of Cigarettes 

78,758,000,000 

42,3 I 5,000,000 

236,326,000,000 

119,099,000,000 

• The volume includes 2,847,595 pounds of"roll your own"" tobacco converted 
into the nwnber ofCigarettes using 0.0325 ounces per Cigarette conversion factor. 
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EXHIBITR 

EXCLUSION OF CERTAIN BRAND NAMES 

Brown & Williamson Tobacco Corporation 

GPC 

State Express SSS 

Riviera 


Philip Morris Incorporated 

Players 

B&H 

Belmont 

Mark Ten 

Viscount 

Accord 

L&M 

Lark 

Rothman's 

Best Buy 

Bronson 

F&L 

Genco 

GPA 

Gridlock 

Money 

No Frills 

Generals 

Premium Buy 

Shenandoah 

Top Choice 


Lorillard Tobacco Company 

None 

R.1. Reynolds Tobacco Company 

Best Choice 

Cardinal 

Director's Choice 

Jacks 

Rainbow 
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Scotch Buy 
Slim Price 
Smoker Friendly 
Valu Time 
Worth 
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Alabama 

EXIlbtiiS 

DESIGNATION OF OUTSIDE COUNSEL 

State of Alabama v. Philip Morris, et al., No. CV-98-2941-GR, pending in 
the Circuit Court of Montgomery County. 
Blaylock et al. v. American Tobacco Co. et al., Circuit Court, Montgomery 
County, No. CV-96-1508-PR 
The State case has been consolidated with Blaylock and both cases will be 
settled pursuant to the Master Settlement Agreement. 

Ronald L. Motley 
Joseph F. Rice 
Ness, Motley, Loadholt, Richardson & Poole 
!51 Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Jack Drake 

Whatley, Drake 

505 20• Street North 

1100 Financial Center 

Birmingham, AL 35203 


Chris Peters 

Cherry, Givens, Peters, Lockett & Diaz. P.C. 

P.0. Drawer 1129 
Mobile, AL 36633 

Richard F. Scroggs 
Scroggs, Millette, Bozeman 
& Dent, P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

Robert D. Segall 

Copeland, Franco, Screws & Gill, P.A. 

P.O. Box347 
Montgomery, AL 36101 

Phonc:843-720·9000 

Fax: 843-720-9290 


Phone:205-328-9576 

Fax: 205-328-9669 


Phone:334-432-3700 

Fax: 334-432-3 736 


Phonc:228-762-6068 

Fax: 228·762-1207 


Phone:334-834-1!80 

Fax: 334-834-3172 
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Alulu 

American Samoa 

Ronald L. Motley 
Joscph F. Rice 
Ness, Motley, Loadholt, Richardson & Poole 
IS I Meeting Street 
P.O. Box 1137 

Charleston, SC 29402 


Steve W. Bennan 

Hagens & Berman, P.S. 

1301 Fifth Avenue, Suite 2900 

Seattle, WA 98101 


Richard F. Scruggs 

Scruggs, Millette, Bozeman 

& Dent, P.A. 


734 Delmas Avenue 

Pascagoula, MS 39567 


;,,~hard D. Monkman 
Dillon & Findley, P.C. 
The Ebner Building 
350 Nonh Franklin Street 
Juneau, Alaska 99801 

Norman J. Barry, Jr. 
Donohue, Brown, Mathewson & Smyth 
140 S. Dearborn Street 
Suite 700 
Chicago, IL 60603 

Arthur Ripley, Esq. 
P.O. Box 5839 
Pago Pago, American Samoa 96799 

Cheryl Quadlander, Esq. 
22S South Olive Street 
Suite 1512 
Los Angeles, CA 90012 

Phone: 843-720-9000 

Fax: 843-720-9290 


Phone:206-623-7292 

Fax: 206-623-0594 


Phone:228-762·6068 

Fax: 228-762-1207 


Phone: 907·586-4000 

Fax: 907-586-3777 


Phone:312-422-0907 


Phone:684·699-S408 

Fax: 684-699-2745 


Phone: 213-687-3372 
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Arizona Don Barren Phone: 601·834-2376 

Barren Law Offices Fax: 601-834·2628 

P.O. Box 987 
Lexington, MS 39095 

Steve W. Berman Phone: 206-623-7292 

Hagens & Bennan, P.S. Fax: 206-623-0594 

1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

Steve Mitchell, Esq. Phone: 602-840-5900 

Hagens, Berman & Mitchell Fax: 602-840-3012 

2425 East Camelback Road 
Suite 620 
Phoenix,~ 85016 

Steve Leslmer Phone: 602-252-8888 

Van O'Steen and Panners Fax: 602-274-1209 

3605 North Seventh Avenue 
Phoenix, ~ 85013 

James E. Tierney Phone: 207-353-1600 

305 Main Street Fax: 207-353-1665 

Lisbon Falls, ME 04252 

Arkansas None 

California None 

Colorado None 

Connecticut Berger & Montague, P.C. Phone: 21 S-875-3000 

1622 Locust Street Fax: 21 S-875-571 S 

Philadelphia, PA 19103-6365 

Silver Golub & Tcitell Phone: 203-325-4491 

184 Atlantic Street Fax: 203·325-3769 

Stamford, CT 06901·3518 
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Carmody & Torrance 
195 Church Street, ts• Floor 

Phone: 203-777-5501 

Fax: 203-784-3199 


P.O. Box 1950 
New Haven, CT 06509-1950 

Emmett & Glander Phone: 203-324-7744 

45 Franklin Street Fax: 203-969-1319 

Stamford, CT 06901·1308 

Delaware None 

District of Ronald L. Motley Phone: 843-720-9000 

Columbia Joseph F. Rice Fax: 843-720-9290 


Ness, Motley, Loadholt, Richardson & Poole 
I 5 I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Georgia None 

Guam None 

Hawaii Ronald L. Motley Phone: 843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
151 Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs Phone:228-762-6068 

Scruggs, Millette, Bozeman Fax: 228-762-1207 

& Dcnt,P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 



Gary Galiher 
 Phone:SOS-597·1400 

Howard 0. McPherson, Esq. (OfCounsel) 
 Fax: 808-591-2608 

Oaliher, DeRobertis, Nakamura, Takitani & 


Ono 
610 Ward Avenue, Suite 200 
Honolulu, Hl96814 

Gerald Y. Sekiya Phone: 808-524-1433 

Cronin, Fried, Sekiya, Kekina & Fairbanks Fax: 808-536-2073 

841 Bishop Street, #1900 
Honolulu, HI 96813 

Stephen E. Goldsmith Phone: 808-244-0080 

P.O. Box687 Fax: 808-244-8900 

Wailuku, HI 96793 

Anthony P. Takitani, Esq. Phone: 808-242-4049 

24 Nonh Church Street Fax: 808-244-4021 

Suite 310 
Wailuku, Maui, HI 96793 

ld1b0 	 Ronald L. Motley Phone:843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
!51 Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs Phone: 228-762-6068 

Scruggs, Millette, Bozeman Fax: 228-762-1207 

& Dent, P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

Steve W. Berman Phone: 206-623· 7292 

Hagens & Berman. P.S. Fax: 206-623-0594 

1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

Robcn B. Carey Phone: 719-635-7131 

Nonon, Frickey & Associates Fax: 719-635-2920 

2301 East Pikes Peale 
Colorado Springs, CO 80909 
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Illinois David H. Kistenbroker Phone; 312-360-6000 

Fred Foreman Fax: 312-360-6597 

Freeborn & Peters 
311 S. Wacker, Suite 300() 
Chicago, IL 60606 

Don W. Barren Phone: 601-834-2376 

Banett Law Offices Fax: 601-834-2628 

404 Court Square North 
P.O. Box 987 
Lexington, MS 39095 

Steve W. Berman Phone:206-623-7292 

Hagens & Berman, P.S. Fax: 206-623-0594 

1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

Richard Heimann Phone:415·956·1000 

Leif, Cabraser, Heimann & Beinstein Fax: 415-956-1008 

275 Battery Street 
30'' Floor 
San Francisco, CA 94111 

Steven C. Mitchell Phone: 602-840-5900 

Steven C. Mitchell, P.C. Fax: 602-840-3012 

3605 North Seventh Ave. 
Phoenix, AZ 85013 

Indiana Edward W. Harris,lll Phone: 317-630-5904 

Sommer & Barnard Fax: 317-236-9802 

4000 Bank One Tower 
Ill Monument Circle 
Indianapolis, IN 46244-0363 

John D. WBida Phone:219-423-9551 

Barrett & McNagny Fax: 219-423-8924 

215 East Berry Street 
Fort Wayne, IN 46801-2263 
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Don W. Barren Phone: 601-834-2376 

Barrett Law Offices Fax: 601-834-2628 

404 Court Square North 
P.O. Box987 

Lexington, MS 39095 


Mark R. Waterfill Phone: 317-808-3000 

Leagre, Chandler & Millard Fax: 31 7-808-31 00 

135 N. Pennsylvania St. 
Suite 1400 
Indianapolis, IN 46204 

William W. Hurst Phone: 317-636-0808 

Mitchell, Hurst, Jacobs & Dick Fax: 317-633-7680 

152 E. Washington 
Indianapolis, IN 46204-3680 

George M. Plews Phone; 317-637-0700 

Plews Shadley Racher & Braun Fax: 317-637-0710 

1346 North Delaware Street 
Indianapolis, IN 46202 

Frederick W. Crow Phone: 317-639-5161 

Young & Young Fax: 317·639-4978 

128 North Delaware Street 
Indianapolis, IN 46204 

Steve W. Berman Phone:206-623-7292 

Steven C. Mitchell Fax: 206-623-0594 

Hagens & Berman, P.S. 
1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

Richard Heimann Phone:41S-9S6-IOOO 

Leif, Cabraser, Heimann & Beinstein Fax: 415·956-1008 

275 Battery St. 
30~ Floor 
San Francisco, CA 94111 

James E. Tierney• Phone:207·353·1600 

305 Main Street Fax: 207-353-1665 

Lisbon Falls, ME 04252 

• Mr. Tierney represented Indiana without written contracl. 

S-7 



Iowa 	 Ronald L. Motley Phone: 843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
IS I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Brent R. Appel Phone 515-244-2600 

Dickinson, Mackaman, Tyler & Hagan, P.C. Fax: 515-246-4550 

699 Walnut, 1600 Hub Tower 
Des Moines, lA 50309 

Glenn Norris Phone: 515-288-6532 

Hawkins & Morris Fax: 515-288-9733 

250 I Grand Avenue, Suite C 
Des Moines, lA 50312 

Roger W. Stone Phone: 319-366-7641 

Simmons, Perrine, Albright & Elwood, P.L.C. Fax: 319-366·1917 

115 3rd Street, S.E., Suite 1200 
Cedar Rapids, LA 52401 

E. Ralph Walker Phone:S15-281-!488 

Walker Law Finn, P.C. Fax: 515-281-1489 

2501 Grand Avenue, Suite E 
Des Moines, lA 50312 

Steven P. Wandro Phone:5!5-281-1475 

Wandro & Gibson, P.C. Fax: 515-281-1474 

2501 Grand Avenues, Suite B 
Des Moines, lA 50312 

James E. Tierney Phone: 207-353-1600 

305 Main Street Fax; 207-353-1665 

Lisbon Falls, ME 04252 . 

Ronald L. Motley Phone: 843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
I 5 I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 
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JeffChanay Phone: 785-267-5004 

Entz & Chaney Fax: 785-267-7106 

3300 S.W. Van Bwen St. 
Topeka, KS 66611 

Stewart L. Entz Phone: 785-267-5004 

Entz & Cbanay Fax: 785-267-7106 

3300 S.W. VanBuren Street 
Topeka, KS 66611 

Richard F. Scruggs Phone: 228-762-6068 

Scruggs, Millette, Bozeman Fax: 228-762-1207 


& Dent,P.A. 
734 Delmas Avenue 
Pascagoula, MS 39567 

Kenturky John McArthur Phone: 919-363-9913 

3116 Pleasant Plains Road Fax: 919-363-9914 

Apex, NC 27502 

Louisiana Ronald L. Motley Phone:843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
IS I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Jonathan B. Andry Phone: 504-581-4334 

Andry & Andry Fax: 504-586-0288 

710 Carondelet Street 
New Orleans, LA 70130. 

William B. Baggett Phone:318-478-8888 

Baggett, McCall & Burges Fax: 318-478-8946 

3006 County Club Road 
Lake Charles, LA 70605 



Don W. BarTelt Phone: 601-834-2376 

Barrett Law Offices Fax: 601-834-2628 

404 Court Square North 
P.O. Box987 
Lexington, MS 39095 

Raul R. Bencomo Phone: 504-529-2929 

Bencomo & Associates Fax: 504-529-2018 

639 Loyola Avenue, Suite 2110 
One Poydras Plaza 
New Orleans, LA 70113 

Paul Due Phone: 504-929-7481 

Due, Cabalbero, Perry, Price & Guidry Fax: 504-924-45 I 9 

8201 Jefferson Highway 
Baton Rouge, LA 70809 

Richard Heimann Phone: 415-956-1000 

Lieff, Cabraser & Heimann Fax: 415-956-1008 

215 Battery Street, 3o"' Floor 
San Francisco, CA 94111 

Russ Herman Phone: 504-581-4892 

Herman, Herman, Katz & Cotlar Fax: 504-561-6024 

810 O'Keefe Avenue 
New Orleans, LA 70113 

Donald G. Kelly Phone: 318-352-2353 

Kelly, Townsend & Thomas Fax: 3 I 8-352-8918 

137 St. Denis Street 
Natchitoches, LA 71457 

Walter J. Leger Phone: 504-588-9043 

Leger & Mcstayer Fax: 504-588-9980 

600 Carondelet Street, 9"·Fioor 
New Orleans, LA 70130 

Drew Ranier Phone:JJS-433-4608 

Badon & Ranier Fax: 318-439-3444 

1218 Ryan Street 
Lake Charles, LA 7060 I 
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Richard F. Scruggs Phone: 228-762-6068 

Scruggs, Millette, Bozeman Fax: 228-762-1207 

& Dent, P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

Michael X. St. Martin Phone: 504-876-3891 

St. Martin & Lirette Fax: 504-851-2219 

3373 Little Bayour Black Road 
Houma, LA 70361 

Bob F. Wright Phone: 318-233-3033 

Domengeaux, Wright, Moroux & Roy Fax: 318-232-8213 

556 Jefferson Street, Suite 500 
Lafayette, LA 7050 I 

Kenneth Carter Phone: 504-569-2005 

Carter & Cates 
II00 Poydras Street, Suite 1230 
New Orleans, LA 70163 

Jerry McKernan Phone: 504-926-1234 

McKernan Law Firm 
8710 Jefferson Highway 
Baton Rouge, LA 70809 

Eulis Simien 
Delphin & Simien 
8923 Bluebonnet Blvd. 
Suite 200 
Baton Rouge, LA 70810 

Maine James T. Kilbreth Phone:207-774-4000 

Verrill & Dana Fax: 207-774-7499 

P.O.Box586 
Portland, ME 04112 

Peter J. Delroy, III Phone: 207-774-7000 

Norman, Hanson & Delroy 
P.O. Box 4600 
41 5 Congress Street 
Portland, ME 04112-4600 
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Smith, Elliott, Smith & Garmey, P .A. Phone: 207-774-3199 
I 00 Commercial Street, Suite 304 Fax: 
Portland, ME 04101-4723 

Terrance Garney Phone: 207-774-3199 
Smith, Elliot, Smith & Garney Fax: 207-774-2234 
I 00 Commercial S 1. 
Suite 304 
Portland, ME 041 01-472 3 

Maryland Peter 0. Angelos Phone: 410-659-0 I 00 
Peter G. Angelos, P.C. Fax: 410-659-178 I 
I 00 Nonh Charles Street 
Baltimore, MD 21201-3805 

Manacbusetb Ronald L. Motley Phone:843-720-9000 
Joseph F. Rice Fax: 843-720-9290 
Ness, Motley, Loadholt, Richardson & Poole 
lSI Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Robert V. Costello Phone: 617-227-7500 
Schneider, Reilly, Zabin & Costello Fax: 617-722-0286 
Titree Center Plaza 
Boston, MA 02108 

Richard M. Heimann Phone: 415-956-1000 
Licff, Cabraser & Heimann Fax: 415-956-1008 
Embarcadero Center West 
275 BaUezy Street, 30"' Floor 
San Francisco, CA 94111 

Thomas M. Sobol Phone: 617-330-9000 
Brown, Rudnick, Freed & Gesmer Fax: 617-439-3278 
One Financial Center 
Boston, MA 02111 

8-12 




Michael P. Thornton Phone:617-720·1333 

Thornton, Early &. Naumes Fax: 617-720-2445 

60 State Street, 6"' Floor 
Boston, MA 02109 

Jeffrey D. Woolf Phonc:617-227-7SOO 

Schneider, Reilly, Zabin &. Costello Fax: 617-722-0286 

Three Center Plaza 
Boston, MA 021 08 

Laurence Tribe, Professor" Phone:617-495-4621 

Harvard Law School 
Cambridge, MA 02138 

Richard Daynard, Professor• 
99 Commonwealth Ave. 
Boston, MA 02116 

• 	 The following were excluded from Exhibit S because they were 
appointed as Special Assistant Attorneys General ofMassachusetts 
"without remuneration" by the Commonwealth in connection with the 
Action as expert consultants whose hourly bills should be submitted. 
Consistent treatment, based upon the course of dealing, would be for 
those counsel to bill and receive payment, if any, as a disbursement. 

Michigan Ronald L. Motley Phone: 843-720-9000 

Ness, Motley, Loadholt, Richardson &. Poole Fax: 843· 720-9290 

IS I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs Phonc:228-762-6068 

Scruggs, Millette, Bozenum Fax: 228-762-1207 


&. Dent, P.A. 
734 Delmas Avenue 
Pascagoula, MS 39567 

Missouri Thomas Strong Phone: 417-887-4300 

The Strong Law Firm Fax: 417-887-4385 

900 Battlefield Rd. 
Springfield, MO 6S087 
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Robert F. Ritter Phone:314-241-5620 

Gary & Ritter Fax: 314-241·2950 

701 Market St. 
Suite 800 
St. Louis, MO 631 0 I 

Worsham N. (Chuck) Caldwell Phone: 314-421-0077 

Caldwell Hughes & Singleton, PC Fax: 314-421-5377 

160 I Olive Street 
First Floor 
St. Louis, MO 63103 

Kenneth R. McClain Phone: 816-836·5052 

Humphrey, Farrington & McClain Fax: 816-836-8966 

P.O. Box900 
Independence, MO 64051 

James R. Bartimus Phone: 816-842-2300 

P.O. Box 26650 Fax: 816-421-2111 

Kansas City, MO 64196 

MontaD8 Ronald L. Motley Phone:843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
lSI Meeting Street 
P.O. Bmc 1137 
Charleston, SC 29402 

Richard F. Scruggs Phonc:228-762-6068 

Scruggs, Millette, Bozeman Fax: 228·762-1207 

&Dent,P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

Steve W. Berman Phone: 206-623-7292 

Hagens & Berman, P.S. Fax: 206-623-0594 

1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

John Morrison Phone:406-442-8670 

Meloy & Morrison Fax: 406-442-4953 

80 South Warren 
Helena, MT 59601 
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Monte D. Beck Phone: 406-586-8700 

Beck & Richardson Fax: 406-586-8960 

1700 W. Koch, 112 
Bozeman, MT 59715 

James Molloy Phone:406-442-6611 

Hunt & Molloy Fax: 406-442·9313 

31 0 Broadway 
Helena, MT 59601 

David R. Paoli Phone: 406-542-3330 

257 West Front Fax: 406-542-3332 

P.O. Box 8131 
Missoula, MT 59802 

Karl J. Englund Phone: 406-721-2729 

401 North Washington Fax: 406· 728-8878 

P.O. Box 8358 
Missoula, MT 59807 

Joe Bottomly Phone: 406-752·3303 

II 08 S. Main, 114 Fax: 406-155-6398 

P.O. Box 1976 
Kalispell, MT 59903 

Gregory S. Munro Phone: 406-721-3912 

445 Hastings Avenue Fax: 406-542·3332 

Missoula, MT 59801 

Tom Lewis Phone: 406-761-5595 

Lewis, Huppert & Slovak Fax: 406·761-5805 

125 Third Ave. North 
P.O. Box 2325 
Great Falls, MT 59403 

Nebraska None 

Steve W. Berman Phone: 206-623· 7292 

Hagens & Berman Fax: 206-623-0594 

1301 Fifth Ave., Suite 2900 
Seattle, W A 981 0 I 
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New Hampshire Thomas M. Sobol Phone: 617-856-8200 

Brown, Rudnick, Freed & Gesmer Fax: 617-439-3278 

One Financial Center, I 7"' Fl. 
Boston, MA 0211 I 

James T. Kilbreth Phone: 207-774-4000 

Verrill & Dana Fax: 207-774-7499 

One Portland Sq. 
P.O. Box 586 
Portland, ME 04112 

Richard M. Heimann Phone:41S-956-J000 

Licff, Cabrascr, Heirunann & Bernstein Fax: 415-956-1008 

Embarcadero Center, West 
275 Battery St. 
San Francisco, CA 94111-3305 

NewJeney Ronald L. Motley Phone:843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
151 Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Donald A. Caminiti Phone: 201-342-4014 

Breslin & Breslin Fax: 201-342-0068 

41 Main Street 
Hackensack, NJ 0760 I 

Michael A. Ferrara Phonc:609-779-9500 

Ferrara Rosscti & DeVoto, PA Fax: 609-661·9782 

Highway 38 & 601 Longwood Avenue 
Cheny Hill, NJ 08002 

Lee S. Goldsmith Phone:201·363-1122 

Goldsmith & Richman Fax: 201-363-1133 

140 Sylvan Avenue 
Englewood Cliffs, NJ 07632 
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Michael Gordon Phone: 973-736-0094 

Gordon & Gordon Fax: 973-736-2675 

80 Main Street 

West Orange, NJ 07052 


Christopher Placitella Phone:732-636-8000 

Wilentz, Goldman & Spitzer Fax: 732-855-6117 

90 Woodbridge Center Drive 
Suite 900 
Woodbridge, NJ 07095 

Michael L. Testa Phone: 609-691-2300 

Basile & Testa, PA Fax: 609-691-5655 

424 Landis Avenue, Box 460 
Vineland, NJ 08360 

New Mexico Paul Bardacke Phone: 505-888-4300 

Eaves, Bardacke & Baugh Fax: 505-883-4406 

6400 Uptown Blvd. NE 
Albuquerque, NM 87110 

Turner W. Branch Phone: 505-243-3500 

The Branch Law Firm Fax: 505-243-3534 

2025 Rio Grande Blvd., NW 
Albuquerque, NM 87104-2525 

New York State Ronald L. Motley Phone:843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
I 5I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs Phone:228-762-6068 

Scruggs, Millenc, Bozeman Fax: 228-762-1207 

& Dent,P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

Steve W. Berman Phone: 206-623-7292 

Hagens & Berman, P.S. FBlC: 206-623-0594 

1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 
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Philip Damashek Phone: 212-553-9000 

Schneider, K.leinick, Weitz, Damasbck & Shoot Fax: 212-804-0820 

233 Broadway 
New York, NY I0279 

Pamela Anagnos Liapakis Phone:212-732-9000 

Sullivan & Liapakis, P.C. Fax: 212-571-3903 

120 Broadway, 18th Floor 
New York. NY 10271 

Dale Thuillez Phone: 518-455-9952 

Thuillez, Ford, Gold & Conolly, LLP Fax: S18-462-4031 

90 State Street, Suite I 500 
Albany, NY 12207 

North Carolina John McArthur Phone: 9!9-363-9913 

3116 Pleasant Plains Rd. Fax: 919-363-9914 

Apex, NC 27502 

North Dakota None 

Northern None 
Marianas 

Ohio Ronald L. Motley, National Special CoWlSel Phone:843-720-9000 

Joseph F. Rice, National Special Counsel Fax: 843·720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
I 5I Meeting Street . 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs, National Special Counsel Phone:228-762-6068 

Scruggs, Millette, Bozeman Fax: 228-762·1207 

& Dent, P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 
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Don W. Barrett, National Special Counsel Phone: 601-834-2376 

Barrett Law Offices Fax: 601-834-2628 

404 Court Square North, P.O. Box 987 
Lexington, MS 39095 

Steve W. Berman, Lead National Special Phone: 206-623-7292 

Counsel Fax: 206-623-0594 


Steven C. Mitchell, National Special Counsel 
Hagens & Berman, P.S. 
1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

Norman A. Murdock, Ohio Special Counsel Phone: 513-345-8291 

Murdock & Beck Fax: S13-345-8294 

S!.:ite 400 
700 Walnut St. 
Cincinnati, OH 45202 

John C. Murdock, Ohio Special Counsel Phone: 513-345-8291 

JeffreyS. Goldenberg Fax: 513-345-8294 

Murdock & Goldenberg 
Suite 400 
700 Walnut St. 
Cincinnati, OH 45202 

Charles R. Saxbe, Lead Ohio Special Counsel Phone: 614-221-4000 

Chester, Willcox & Saxbe Fax: 614·221-4012 

17 South High St. 
Suite 900 
Columbus, OH 4321 S 

Oklahoma Ronald L. Motley•• Phone: 843-720-9000 

Joseph F. Rice•• FaJC: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
I 5I Meeting Sm:et 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs• • Phone: 228-762-6068 

Scruggs, Millette, Bozeman FaJC: 228·762-1207 

& Dent, P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

S-19 




Henry A. Meyer,lll.. Phone: 405-236-8911 

Pray, Walker, Jackman, Williamson & Marlar Fax: 405-236-001 I 

211 North Robinson, Suite 1601 
Oklahoma City, OK 73113 

John W. Norman•• Phone: 405-272-0200 

Noonan, Edem, McNaughton & Wallace, P.A. Fax: 405-235-2949 

127N.W. Tenth Street 
Oklahoma City, OK 73103 

David Riggs•• Phone: 918-587-3161 

Riggs, Abney, Neal, Turpen, Orbison Fax: 918-587-9708 


& Lewis, P.A. 
502 West 6th Street 
Tulsa, OK 74119 

Preston Trimble .. Phone: 405-321-8272 

231 S. Peters Fax: 405-321-9857 

Noonan, OK 73069 

• • Individual names arc for contract purposes only. 

Oregon Ronald L. Motley Phone: 843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
lSI Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs Phone: 228-762-6068 

Scruggs, Millette, Bozeman Fax·. 228-762-1207 


&Dcnt,P.A. 
734 Delmas Avenue 
Pascagoula, MS 39567 

Thomas Balmer Phone:S03·266-1191 

Ater, Wynne, Hewitt, Dodson & Skerritt, LLP Fax: 503·266-0079 

222 S.W. Columbia, Suite 1800 
Portland, OR 97201 
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Steve W. Bennan Phone: 206-623-7292 

Hagens & Bennan, P.S. Fax: 206-623-0594 

1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

Robert B. Carey Phone: 719-635·7131 

Norton, Frickey & Associates Fax: 719-635-2920 

2301 East Pikes Peak 
Colorado Springs, CO 80909 

Pennsylvania Reeder R. Fox Phone:215·979-JOOO 

Mark Lipowicz Fax: 215-979-1020 

Duane, Morris & Heckscher, LLP 
One Liberty Place 
Philadelphia, PA 19103-7396 

Thomas L. Van Kirk Phone: 412·562-8800 

Stanley Yorsz Fax: 412·562·1041 

Buchanan Ingersoll, PC 
One Oxford Centre 
301 Grant Street 
Pittsburgh, PA I 5219-141 0 

Puerto Rico Ronald L. Motley Phone:843-720-9000 

Joseph F. Rice Fax: 843·?20-9290 

Ness, Motley, Loadholt, Richardson & Poole 
lSI Meeting Street 
P.O. Box 113? 
Charleston, SC 29402 

Richard F. Scruggs 
 Phone: 228-762·6068 

Scruggs, Millet1e, Bozeman 
 Fax: 228-762-1207 

&Dent,P.A. 


734 Delmas Avenue 

Pascagoula. MS 3956? 


Benjamin Acosta, Jr. 
 Phone: 787-722-2363 

Lew Offices ofBeqjamin Acosta, Jr. 
 Fax: ?87-?24-5970 

331 Recinto Sur Street 

San Juan, PR 00901 
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Law Offices ofJuan A. Ramos Phone: 787· 722·9090 

359 De Diego Ave. Fax: 787-724-4391 

Suite 601 
San Juan, PR 00909 

Rhode Island Ronald L. Motley Phone: 843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
I5I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs Phone: 228-762-6068 

Scruggs, Millette, Bozeman Fax: 228-762-1207 

&Dent, P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

Steve W. Bennan Phone: 206-623-7292 

Hagens & Bennan, P.S. Fax: 206-623-0594 

1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

William M. Dolan, Ill Phone: 401-276-2600 

Brown, Rudnick, Freed & Gesmer Fax: 401-276-2601 

One Providence Washington Plaza 
Providence, RI 02903 

Richard M. Heimann Phone:415-956-1000 

Lieff, Cabrascr, Heimann & Bernstein Fax: 415-956·1008 

Embaracadero Center West 
275 Battery Street, 30th Floor 
San Francisco, CA 94111 

South Carolina Ronald L. Motley Phone: 843-720-9000 

Joseph F. Rice Fax: 843-720-9290 

Ness, Motley, Loadholt, Richardson & Poole 
!51 Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 
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South Dakota None 

Tennessee John McCarthur Phone: 919-363-9913 

3116 Pleasant Plains Rd. Fax: 919-363-9914 

Apex, NC 27502 

Utah Ronald L. Motley Phone: 843-720-9000 

Joseph F. Rice Fax: 843-720-9290 
Ness, Motley, Loadholt, Richardson & Poole 
151 Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Gary F. Bc:ndingc:r Phone: 

Giauque, Crockett, Bendinger & Peterson Fax: 801-531-1486 

170 South Main Street, Suite 400 
Salt Lake City, UT 84101 

Steve Crockett Phone: 801-533-8383 
Giauque, Crockett, Bendinger & Peterson Fax: 801-531-1486 
170 South Main Street, Suite 400 
Salt Lake City, UT 841 0 I 

Robert A. Peterson Phone:801-S33-8383 
Giauque, Crockett, Bcndingcr & Peterson Fax: 801-531-1486 
170 South Main Street, Suite 400 
Salt Lake City, UT 84101 

Vermont Ronald L. Motley Phone: 843-720-9000 
Joseph F. Rice Fax: 843-720-9290 
Ness, Motley, Loadholt, Richardson & Poole 
IS I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 
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Richard F. Scruggs Phone: 228-762-6068 

Scruggs, Millette, Bo?.eman Fax: 228-762-1207 

&Dcnt,P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

Thomas Anderson 
 Phone:802-864-9891 

Sheehy, Brue, Gray & Furlong 
 Fax: 802-864-6815 

Gateway SqiiiiiC: 

30 Main Street 

Burlington, VT 05402 


Steve W. Berman 
 Phone: 206-623-7292 

Hagens & Berman, P.S. 
 Fax: 206-623-0594 

1301 Fifth Averme, Suite 2900 

Seattle, WA 98101 


Robert B. Carey 
 Phone:719-635-7131 

Norton , Frickey & Associates 
 Fax: 719-635-2920 

2301 East Pikes Peak 

Colorado Springs, CO 80909 


Scot L. Kline 
 Phonc:802-864-0880 

Miller, Eggleston & Cramer, LTD. 
 Fax: 802-864-0328 

P.O. Box 1489 
Burlington, VT 05402-1489 

Virgin Islands Stephen C. Braverman Phone: 215-665-3864 

Buchanan Ingersoll, P.C. Fax: 215-665-8760 

II Penn Center, 14• Floor 
1835 Market Street 
Philadelphia, PA 19103-2985 

Vlrslnla None 
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Washington Joseph F. Rice Phone: 843-720-9000 

Ness, Motley, Loadholt, Richardson & Poole Fax: 843-720-9290 

151 Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 

Richard F. Scruggs Phone:228-762-6068 

Scruggs, Millette, Bozeman Fax: 228-762-1207 

& Dent, P.A. 

734 Delmas Avenue 
Pascagoula, MS 39567 

Steve W. Berman Phone: 206-623-7292 

Hagens & Berman, P.S. Fax: 206-623-0594 

1301 Fifth Avenue, Suite 2900 
Seattle, WA 98101 

William J. Leedom Phone: 206-622-~S II 

Bennett, Bigelow & Leedom Fax: 206-622-8986 

999 Third Avenue, Suite 2150 
Seattle, WA 98101 

Paul N. Luvera Phone: 206-467-6090 

Luvera, Barnett, Brindley, Beninger Fax: 206-467-6961 


& Cunningham 
6700 Colwnbia Center 
701 Fifth Avenue, Suite 6700 
Seattle, WA 98104 

John W. Barrett Phone: 601-834-2376 

Barrett Law Offices Fax: 601-834-2409 

404 Court Square North 
Le><ington, MS 39095 · 

West Vlrghtla Ronald L. Motley Phone: 843·720-9000 

Joseph F. Rice Fax: 843-720-9290 

SusanNial 
Ness, Motley, Loadholt, Richardson & Poole 
IS I Meeting Street 
P.O. Box 1137 
Charleston, SC 29402 
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R. Edison Hill Phone: 304-345-5667 

Hill, Peterson, Caipcr, Bee & Dcitzlcr Fax: 304-345-1519 

Northgate Business Park 
500 Tracy Way 
Charleston, WV 25311 

Douglas B. Hunt 
 Phone: 304-343-2999 

Hunt & Barber, L.C. 
 Fax: 304-344-3516 

II I 6A Kanawha Boulevard East 

Charleston, WV 25301 


Scott S. Segal 
 Phone:304-344-9100 

81 0 Kanawha Boulevard East 
 Fax: 304-344-9105 

Charleston, WV 25301 


Wisconsin Thomas J. Basting, Sr. 
 Phone: 608-756-4141 

David J. Macdougall 
 Fax: 608-756-9000 

Brennan, Steil, Basting & Macdougall, S.C. 

I E. Milwaukee St. 

P.O. Box 1148 
Janesville, WI 53545-301 I 

Robert L. Habush (Lead Counsel) Phone: 414-271-0900 

Jeffrey P. Archibald Fax: 414-271-6854 

Habush, Habush, Davis & Rottier 
777 E. Wisconsin A vc., #2300 
Milwaukee, Wl 53202 

Robert D. Scott Phone:414-273-4000 

Ross A. Anderson Fax: 414-223-5000 

Whyte, Hirschboeck, Dudek, S.C. 
I II East Wisconsin Ave. 
Milwaukee, Wl 53202-7405 

Wyoming None 
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EXHIBITT 

MODEL STATUTE 

Section _. Findings and Purpose. 1 

(a) Cigarette smoking presents serious public health concerns to the State and 
to the citizens of the State. The Surgeon General has determined that smoking causes 
lung cancer, heart disease and other serious diseases, and that there are hundreds of 
thousands of tobacco-related deaths in the United States each year. These diseases most 
often do not appear until many years after the person in question begins smoking. 

(b) Cigarette smoking also presents serious financial concerns for the State. 

Under cenain health·care programs, the State may have a legal obligation to provide 

medical assistance to eligible persons for health conditions associated with cigarette 

smoking, and those persons may have a legal entitlement to receive such medical 

assistance. 

(c) Under these programs, the State pays millions ofdollars each year to 
provide medical assistance for these persons for health conditions associated with 
cigarette smoking. 

(d) It is the policy of the State that fmancial burdens imposed on the State by 
cigarette smoking be borne by tobacco product manufacturers rather than by the State to 
the extent that such manufacturers either determine to enter into a settlement with the 
State or are found culpable by the courts. 

(e) On , 1998, leading United States tobacco product manufacturers 
entered into a settlement agreement, entitled the "Master Settlement Agreement," with 
the State. The Master Settlement Agreement obligates these manufacturers, in return for 
a release of past, present and certain future claims against them as described therein. to 
pay substantial sums to the State (tied in part to their volume of sales); to fund a national 
foundation devoted to the interests of public health; and to make substantial changes in 
their advertising and marketing practices and corporate culture, with the intention of 
reducing underage smoking. 

(f) It would be contrary to the policy of the State if tobacco product 
manufacturen; who dctennine not to enter into such a settlement could use a resulting cost 
advantage to derive large, shot1-tenn profits in the years before liability may arise without 
ensuring that the State will bave an eventual ao~ of recovery from them if they are 
proven to have acted culpably. It is thus in the interest ofthe State to require that such 

' [A Slate may elect to delete !he "findinp and purposcs" --..in Its 011tirety. Other thana.. or 
substirutions wllh respect to !he "findinp and purposes" _.u.. (exocpt for particularized 1t1te procedural 
or teehnicolnquir<ments) will mean !hat the- will no Jonaor confonn to lhls model.] 
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manufacturers eSUlblish a reserve fwld to guarantee a source of compensation and to 

prevent such manufacrurers from deriving large, short-term profits and then becoming 

judgment-proof before liability may arise. 


Section_. Definitions. 

(a) "Adjusted for inflation" means increased in accordance with the formula 
for inflation adjustment set forth in Exhibit C to the Master Settlement Agreement. 

(b) "Affiliate" means a person who directly or indirectly owns or controls, is 
owned or controlled by, or is under common ownership or control with. another person. 
Solely for purposes of this defmition, the tenns "owns." "is owned" and "ownership" 
mean ownership ofan equity interest. or the equivalent thereof, often percent or more, 
and the tenn uperson" means an individual, partnership, conuninee, association, 
corporation or any other organiution or group ofpersons. 

(c) "Allocable share" means Allocable Share as that term is defined in the 

Master Settlement Agreement. 


(d) "Cigarette" means any product that contains nicotine, is intended to be 
burned or heated under ordinary conditions ofuse, and consists ofor contains (I) any roll 
of tobacco wrapped in pDJ'<'t or in any substance not containing tobacco; or (2) tobacco, 
in any fonn, that is functional in the product, which, because of its appearance, the type 
of tobacco used in the filler, or its packaging and labeling, is likely to be offered to, or 
purchased by, consumers as a cigarette; or (3) any roll of tobacco wrapped in any 
substance containing tobacco which. because of its appearance, the type of tobacco used 
in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, 
consumers as a cigarette described in clause (I) of this definition. The term "cigarette" 
includes "roil-your-own" (i.e., any tobacco which, because ofits appearance, type, 
packaging, or labeling is suitable for use and likely to be offered to, or purchased by, 
consumers as tobacco for making cigarettes). For purposes of this definition of 
"cigarette," 0.09 ounces of "roll-your-own" tobacco shall constitute one individual 
"cigarette.u 

(e) ~Master Settlement Agreement"· means the settlement agreement (and 
related documents) entered into on 1998 by the State and leading United States 
tobacco product manufacturers. 

(f) "Qualified escrow fund" means an escrow arrangement with a federally or 
State chartered financial institution having no affiliation with any tobacco product 
manufacturer and having assets ofat least $1,000,000,000 where $Uch arrangement . 
requires that such fUIBilcial institution hold the c:scrowed funds' principal for the benefit 
of releasing parties and prohibits the tobacco product manufacturer placing the funds into 
escrow from using, accessing or directing the use ofthe funds' principal except as 
consistent with section _(b}-(c) of this Act. 
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(g) "Released claims" means Released Claims as that tenn is defined in the 

Master Settlement Agreement. 


(h) "Releasing parties" means Releasing Parties as that tenn is defined in the 
Master Settlement Agreement. 

(i) "Tobacco Product Manufacturer" means an entity that after the date of 

enactment of this Act directly (and not exclusively through any affiliate): 


(I) manufactures cigarettes anywhere that such manufacturer intends 
to be sold in the United States, including cigarettes intended to be sold in the 
United States through an importer (except where such importer is an original 
participating manufacturer (as that tennis defined in the Master Settlement 
Agreement) that will be responsible for the payments under the Master Settlement 
Agreement with respect to such cigarettes as a result of the provisions of 
subsections II(rnm) of the Master Settlement Agreement and that pays the taxes 
specified in subsection ll(z) of the Master Settlement Agreement, and provided 
that the manufacturer of such cigarettes docs not market or advertise such 
cigarettes in the United States); 

(2) is the first purchaser anywhere for resale in the United States of 
cigarettes manufactured anywhere that the manufacturer does not intend to be sold 
in the United States; or 

(3) becomes a successor of an entity described in paragraph (I) or (2). 

The tenn "Tobacco Product Manufacturer" shall not include an affiliate ofa 
tobacco product manufacturer unless such affiliate itself falls within any of (I)- (3) 
above. 

(j) "Units sold" means the number of individual cigarettes sold in the State by 
the applicable tobacco product manufacturer (whether direclly or through a distributor, 
retailer or similar intcnnediary or intermediaries) during the year in question, as 
measured by excise taxes collected by the State on packs (or "roll-your-own" tobacco 
containers) bearing the excise tax stamp of the State. The [fill in name of responsible 
state agency) Shall promulgate such regulations as are necessary to ascertain the amount 
ofState excise tax paid on the cigarettes of such tobacco product manufacturer for each 
year. 

Section _. Requirements. 

Any toba.cco product manufacturer 1clling cigarettes to consumers within the State 
(whether directly or throUBh a distributor, retailer or similar intermediary or 
intermediaries) after the date ofenactment of this Act shall do one ofthe following: 
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(a) become a participating manufacturer (as that tenn is defined in section 
II(jj) ofthe Master Settlement Agreement) and generally perform its financial obligations 
under the Master Settlement Agreement; or 

(b) (I) place into a qualified escrow fund by AprillS of the year 
following the year in question the following amounts (as such amounts are 
adjusted for inflation) 

]999: $.0094241 per unit sold after the date ofenactment of this 
Act;' 

2000: $.0104712 per unit sold after the date ofenactment of this 

for each of200J and 2002: $.0136125 per unit sold after the date 
ofenactment of this Act; 

for each of2003 through 2006: $.0167539 per unit sold after the 
date ofenactment of this Act; 

for each of2007 and each year thereafter: $.0188482 per unit sold 
after the date of enactment of this Act. 

(2) A tobacco product manufacturer that places funds into escrow 
pursuant to paragraph (I} shall receive the interest or other appreciation on such 
funds as earned. Such funds themselves shall be released from escrow only under 
the following circumstances · 

(A) to pay a judgment or settlement on any released clain1 
brought against such tobacco product manufacturer by the State or any 
releasing party located or residing in the State. Funds shall be released 
from escrow under this subparagraph (i) in the order in which they were 
placed into escrow and (ii) only to the extent and at the time necessaty to 
make payments required under such judgment or settlement; 

(B) to the extent that 8tobacco product manufacturer 
establishes that the amount it was required to place into escrow in a 
particular year was greater than the State's allocable share of the total 
payments that such manufacturer would have been required to mak~ in 
that year under the Master Settlement Agreement (as determined pursuant 
to section JX(iX2) of the Master Settlement Agreement, and before any of 
the adjustments or offsets described in section 1X(iX3) of that Agreement 
other than the Inflation Adjustment) had it been a participating 

[All per unJt numbers subject to veriracation] 
(The phnose "oftcr lho date ofCIIOCiment oflhis Act" would need to be included only in lhc 

calendar year in which lhe Act is enacted.) 
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·... 

manufacturer, the excess shall be released from escrow and revert back to 
such tobacco product manufacturer; or 

(C) to the extent not released from escrow under subparagraphs 
(A) or (B), funds shall be released from escrow and revert back to such 
tobacco product manufacturer twenty-five years after the date on which 
they were placed into escrow. 

(3) Each tobacco product manufacturer that elects to place funds into 
escrow pursuant to this subsection shall annually certify to the Attorney General 
[or other State official] that it is in compliance with this subsection. The Attorney 
General [or other State official] may bring a civil action on behalf of the State 
against any tobacco product manufacturer that fails to place into escrow the funds 
required under this section. Any tobacco product manufacturer that fails in any 
year to place into escrow the funds required under this section shall •• 

(A) be required within IS days to place such funds into escrow 
as shall bring it into compliance with this section. The court, upon a 
finding of a violation of this subsection, may impClse a civil penalty [to be 
paid tCl the general fund of the state] in an amClunt not to exceed S percent 
of the amount improperly withheld from escrow per day of the violation 
and in a total amount not to exceed 100 percent of the original amount 
improperly withheld from escrow; 

(B) in the case ofa knowing violation, be required within IS 
days to place such funds into escrow as shall bring it into compliance with 
this section. The court, upon a finding of a knowing violation of this 
subsection, may impose a civil penalty [to be paid to the general fund of 
the state) in an amount not to exceed IS percent of the amount improperly 
withheld from escrow per day of the violation and in a total amount not to 
exceed 300 percent of the original amount improperly withheld from 
escrow; and 

(C) in the case ofa second knowing violation, be prohibited 
from selling cigarenes to consumers within the State (whether directly or 
through a distributor, retailer or similar intermediary) for a period not to 
exceed 2 years. 

Each failure to make an annual deposit required under this section shall 
constitute a separate violation.• 

[A Sllte may elee!IO Include 1 nquircment that the wioliiOr abo JIIY lite S11~'• costs and 
•ttomey's (ees incuned during aaucceasful proseeution under this paraJ;J*ph (3).] 
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EXHIBJTU 

STRATEGIC CONTRIBtrriON FUND PROTOCOL 

The payments made by the Participating Manufacturers pursuant to section 
JX(e)(2) of the Agreement ("Strategic Contribution Fund'') shall be allocated among the 
Settling States pursuant to the process set forth in this Exhibit U. 

Section I 

A panel committee of three former Attorneys General or former Article III judges 
("Allocation Committee") shall be established to determine allocations ofthe Strategic 
Contribution Fund, using the process described herein. Two of the three members of the 
Allocation Committee shall be selected by the NAAG executive committee. Those two 
members shall choose the third Allocation Committee member. The Allocation 
Committee shall be geographically and politically diverse. 

Section 2 

Within 60 days after the MSA Execution Date, each Settling State will submit an 
itemized request for funds from the Strategic Contribution Fund, based on the criteria set 
forth in Section 4 ofthis Exhibit U. 

Section 3 

The Allocation Committee will determine the appropriate allocation for each 
Settling State based on the criteria set forth in Section 4 below. The Allocation 
Committee shall make its determination based upon written documentation. 

Section 4 

The criteria to be considered by the Allocation Committee in its allocation 
decision include each Settling State's contribution to the litigation or resolution of state 
tobacco litigation, including, but not limited to, litigation and/or settlement with tobacco 
product manufacturers, including Liggett and Myers and lis affiliated entities. 

SectionS 

Within 45 days af\u "'""iving the itemiud requests for funds from the Settling 
States, the Allocation Committee will prepare a preliminary decision allocating the 
Strategic Contribution Fund payments among the Settling States wbo submitted iterniud 
requests for funds. All Allocation Committee decisions must be by majority vote. Each 
Settling State will have 30 days to submit comments on or objections to the draft 
decision. The Allocation Conunittee will issue a final decision allocating the Strategic 
Contribution Fund payments within 45 days. 
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Section 6 

The decision of the Allocation Committee shall be final and non-appealable. 

Section 7 

The expenses of the Allocation Committee, in an amount not to exceed $100,000, 
will be paid from disbursements from the Subsection VIII( c) Account. 
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	Structure Bookmarks
	MASTER SETTLEMENT AGREEMENT 
	(a) 
	(a) 
	(a) 
	"Account" has the meaning given in the Escrow Agreement. 

	(b) 
	(b) 
	"Adult" means any person or persons who arc not Underage. 

	(c) 
	(c) 
	"Aduii-Only Facility" means a facility or restricted area (whether open-air or enclosed) where the operator ensures or has a reasonable basis to believe (such as by checking identification as required under state law, or by chcclcing the identification of any person appearing to be under the age of27) that no Underage person is present. A facility or restricted area need not be permanently restricted to Adults in order to constitute an Adult-Only Facility, provided that the operator ensures or has a reasona


	(d) 
	(d) 
	(d) 
	"Affiliate" means a person who directly or indirectly owns or controls, is owned or controlled by, or is under common ownership or control with, another person. Solely for purposes ofthis definition, the terms "owns," "is owned" and "ownership" mean ownership ofan equity interest, or the equivalent thereof, of I 0 percent or more, and the term "person" means an individual, partnership, committee, association, corporation or any other organimtion or group ofpersons. 

	(c) 
	(c) 
	"Agreement" means this Master Settlement Agreement, together with the exhibits hereto, a.s it may be amended pursuant to subsection XVJIIQ). 

	(f) 
	(f) 
	"Allocable Share" means the percentage set forth for the State in question a.s listed in Exhibit A hereto, without regard to any subsequent alteration or modification of such State's percentage share agreed to by or among any States; or, solely for the purpose of calculating payments under subsection IX(c)(2) (and corresponding payments under subsection IX(i)), the percentage disclosed for the State in question pursuant to subsection IX(c)(2)(A) prior to June 30, I 999, without regard to any subsequent alte

	(g) 
	(g) 
	"Allocated Payment" means a particular Settling State's Allocable Share of the sum of all ofthe payments to be made by the Original Participating Manufacturers in the year in question pursuant to subsections IX(c)(l) and IX(c)(2), as such payments have been adjusted, reduced and allocated pursuant to clause "First" through the ftrst sentence of clause "Fifth" of subsection IX(j), but before application ofthe other offsets and adjustments described in clauses "Sixth" through "Thirteenth" ofsubsection IX(j). 

	(h) 
	(h) 
	"Bankruptcy" means, with respect to any entity, the commencement ofa case or other proceeding (whether voluntary or involuntary) seeking any of(I) liquidation, reorganization, rehabilitation, receivership, conservatorship, or other relief with respect to such entity or its debts under any bankruptcy, insolvency or similar law now or hereafter in effect; (2) the appointment of a trustee, receiver, liquidator, custodian or similar official of such entity or any substantial part ofits business or property; (3)


	(i) 
	(i) 
	(i) 
	"Brand Name~ means a brand name (alone or in conjunction with any other word), trademark, logo, symbol, mono, selling message, recognizable pattern ofcolors, or any other indicia ofproduct identification identical or similar to, or identifiable with, those used for any domestic brand ofTobacco Products. Provided, however, that the term "Brand Name" shall not include the corporate name ofany Tobacco Product !'ianufecturcr that docs not after the MSA Execution Date sella brand ofTobacco Products in the States

	(j) 
	(j) 
	"Brand Name Sponsorship" means an alhlctic, musical, artistic, or other social or cultural event as to which payment is made (or other consideration is provided) in exchange for use of a B.rand Name or Names (I) as pan ofthe name ofthe event or (2) to identify, advertise, or promote such event or an entrant, participant or team in such event in any other way. Sponsorship of8 single national or multi·state series or tour (for example, NASCAR (including any number ofNASCAR races)), or ofone or more events wit


	(k) 
	(k) 
	(k) 
	"Business Day" means a day which is not a Saturday or Sunday or legal holiday on which banks are authorized or required to close in New York, New York. 

	(I) 
	(I) 
	"Canoon" means any drawing or other depiction of an object, person, animal, creature or any similar caricature that satisfies any ofthe following criteria: 

	(I) 
	(I) 
	the use of comically exaggerated features; 

	(2) 
	(2) 
	the attribution of human characteristics to animals, plants or other objects, or the similar use of anthropomorphic technique; or 

	(3) 
	(3) 
	the attribution of unnatural or extrahuman abilities, such as imperviousness to pain or injury, X-ray vision. tunneling at very high speeds or transformation. 


	(n) 
	(n) 
	(n) 
	"Claims" means any and all manner ofcivil (i.e., non-criminal): claims, demands, actions, suits, causes of action, damages (whenever incurred), liabilities ofany nature including civil penalties and punitive damages, as well as costs, expenses and attorneys' fees (except as to the Original Participating Manufacturers' obligations under section XVII), known or unknown, suspected or unsuspected, accrued or unaccrued, whether legal, equitable, or statutory. 

	(o) 
	(o) 
	"Consent Decree" means a state-specific consent decree as described in subsection Xlll(b)(l)(B) ofthis Agreement. 

	(p) 
	(p) 
	"Court" means the respective court in each Settling State to which this Agreement and the Consent Decree are presented for approval and/or entry as to tbat Settling State. 

	(q) 
	(q) 
	"Escrow" has the meaning given in the Escrow Agreement. 

	(r) 
	(r) 
	"Escrow Agent" means the escrow agent under the Escrow Agreement. 

	(s) 
	(s) 
	"Escrow Agreement" means an escrow agreement substantially in the form of Exhibit B. 

	(t) 
	(t) 
	"Federal Tobacco Legislation Offset" means the offset described in section X. 

	(u) 
	(u) 
	"Final Approval" means the earlier of: 

	(I) 
	(I) 
	the date by which State-Specific Finality in a sufficient number of Settling States has occurred; or 

	(2) 
	(2) 
	June 30, 2000. For the purposes ofthis subsection (u), "State-Specific Finality in a sufficient number of Settling States" means that State-Specific Finality has occurred in both: 

	(A) 
	(A) 
	a number of Settling States equal to at least BO"A> ofthe total number ofSettling States; and 

	(B) 
	(B) 
	Settling States having aggregate Allocable Shares equal to at least 80% ofthe total aggregate Allocable Shares assigned to all Settling States. 


	(v) 
	(v) 
	(v) 
	"Foundation" means the foundation described in section VI. 

	(w) 
	(w) 
	"Independent Auditor" means the firm described in subsection Xl(b). 

	(x) 
	(x) 
	"Inflation Adjustment" means an adjustment in accordance with the formulas for inflation adjustments set forth in Exhibit C. 

	(y) 
	(y) 
	"Litigating Releasing Parties Offset" means the offset described in subsection Xll(b). 

	(z) 
	(z) 
	"Market Share" means a Tobacco Product Manufacturer's respective share (expressed as a percentage) of the total number ofindividual Cigarettes sold in the fifty United States, the District ofColumbia and Puerto Rico during the applicable calendar year, as measured by excise taxes collected by the federal government and, in the case of sales in Puerto Rico, arbitrios de cigarillos collected by the Puerto Rico taxing authority. For purposes ofthe definition and detennination of"Market Share" with respect to c


	(I) 
	(I) 
	(I) 
	this Agreement and the Consent Decree have been approved and entered by the Coun as to all Original Participating Manufacturers, or, in the event ofan appeal from or review ofa decision ofthe Coun to Y-ithhold its approval and entl')' of this Agreement and the Consent Decree, by the coun hearing such appeal or conducting such review; 

	(2) 
	(2) 
	entry by the Court has been made of an order dismissing with prejudice all claims against Released Parties in the action as provided herein; and 

	(3) 
	(3) 
	the time for appeal or to seek review ofor permission to appeal ("Appeal") from the approval and entry as described in subsection (I) hereof and entry of such order described in subsection (2) hereof has expired; or, in the event of an Appeal from such approval and entry, the Appeal has been dismissed, or the approval and entry described in (I) hereof and the order described in subsection 

	(2) 
	(2) 
	hereof have been affirmed in all material respects by the court of last resort to which such Appeal has been taken and such dismissal or affirmance has become no longer subject to further Appeal (including, without limitation, review by the United States Supreme Court). (It) "Subsequent Participating Manufacturer" means a Tobacco Product 


	(I) 
	(I) 
	(I) 
	manufactures Cigarettes anywhere that such manufacturer intends to be sold in the States, including Cigarettes intended to be sold in the States through an importer (c>ccept where such importer is an Original Participating Manufacturer that will be responsible for the payments under this Agreement with respect to such Cigarettes as a result ofthe provisions ofsubsections ll(mm) and that pays the taxes specified in subsection Jl(z) on such Cigarettes, and providc:d that the manufacturer of such Cigarenes doe

	(2) 
	(2) 
	is the first purchaser anywhere for resale in the States of Cigarettes manufactured anywhere that the manufacturer does not intend to be sold in the States; or 

	(3) 
	(3) 
	becomes a successor ofan entity described in subsection (I) or (2) 


	(c) 
	(c) 
	(c) 
	Limitation ofTobacco Brand Name Sponsorships. 

	(I) 
	(I) 
	Prohibited Sponsorships. After the MSA Execution Date, no Participating Manufacturer may engage in any Brand Name Sponsorship in any State consisting of: 

	(A) 
	(A) 
	concerts; or 

	(B) 
	(B) 
	events in which the intended audience is comprised of a significant percentage of Youth; or 

	(C) 
	(C) 
	events in which any paid participants or contestants are Youth; or 

	(D) 
	(D) 
	any athletic event between opposing teams in any football, basketball, baseball, soccer or hockey league. 

	(2) 
	(2) 
	Limited Sponsorships. 

	(A) 
	(A) 
	No Participating Manufacturer may engage in more than one Brand Name Sponsorship in the States in any twelve-month period (such period measured from the date ofthe initial sponsored event). 

	(B) 
	(B) 
	Provided, however, that 

	(i) 
	(i) 
	nothing contained in subsection (2)(A) above shall require a Panicipating Manufacturer to breach or terminate any sponsorship contract in existence as of August I, 1998 (until the earlier of(x) the currcnttenn ofany existing contract, without regard to any renewal or option that may be exercised by such Participating Manufacturer or (y) three years after the MSA Execution Date); and 

	(ii) 
	(ii) 
	notwithstanding subsection (I)(A) above, Brown & Williamson Tobacco C01poration may sponsor either the GPC country music festival or the Kool jazz festival as its one annual Brand Name Sponsorship permitted pursuant to subsection (2)(A) as well as one Brand Name Sponsorship permitted pursuant to subsection (2)(B)(i). 

	(3) 
	(3) 
	Related Sponsorship Restrictions. With respect to any Brand Name· Sponsorship permitted under this subsection (c): 

	(A) 
	(A) 
	advertising of the Brand Name Sponsorship event shall not advertise any Tobacco Product (other than by using the Brand Name to identify such Brand Name Sponsorship event); 

	(B) 
	(B) 
	no Participating Manufacturer may refer to a Brand Name Sponsorship event or to a celebrity or other person in such an event in its advertising ofa Tobacco Product; 

	(C) 
	(C) 
	nothing contained in the provisions ofsubsection Ill(e) ofthis Agreement shall apply to actions taken by any Participating Manufacturer 


	(D) 
	(D) 
	(D) 
	nothing contained in the provisions ofsubsections Ill(f) and lll(i) shall apply to apparel or other merchandise: (i) marketed, distributed, offered, sold, or licensed at the site ofa Brand Name Sponsorship permitted pursuant to subsections (2)(A) or (2)(B)(i) by the person to which the relevant Participating Manufacturer has provided payment in exchange for the use ofthe relevant Brand Name in the Brand Name Sponsorship or a third-party that does not receive payment from the relevant Participating Manufactu

	(E) 
	(E) 
	nothing contained in the provisions ofsubsection III(d) shall: 

	(i) 
	(i) 
	apply to the use ofa Brand Name on a vehicle used in a Brand Name Sponsorship; or (ii) apply to Outdoor Advertising advertising the Brand Name Sponsorship, to the extent that such Outdoor Advertising is placed 111 the site ofa Brand Name Sponsorship no more than 90 days before the 


	(4) 
	(4) 
	(4) 
	Corporate Name Sponsorships, Nothing in this subsection (c) shall prevent a Participating Manufacturer from sponsoring or causing to be sponsored any athletic, musical, artistic, or other se>cial or cultural event, or any entrant, participant or team in such event (or series of events) in the name ofthe corporatie>n which manufactures Tobacco Products, provided that the corporate name does not include any Brand Name ofdomestic Tobacco Products. 

	(5) 
	(5) 
	Naming Rights Prohibition. No Participating Manufacturer may enter 


	(d) 
	(d) 
	(d) 
	Elimination ofOutdoor Advertising and Transit Advertisements. Each Participating Manufacturer shall discontinue Outdoor Advertising and Transit Advertisements advertising Tobacco Products v.ithin the Settling States as set fmth herein. 

	(I) 
	(I) 
	Removal. Except as otherwise provided in this section, each Participating Manufacturer shall remove from within the Settling States within ISO days after the MSA Execution Date all ofits (A) billboards (to the extent that such billboards constitute Outdoor Advertising) advertising Tobacco Products; 

	(B) 
	(B) 
	signs and placards (to the extent that such signs and placards constitute Outdoor Advertising) advertising Tobacco Products in arenas, stadiums, shopping malls and Video Game Arcades; and (C) Transit Advertisements advertising Tobacco Products. 

	(2) 
	(2) 
	Prohibition on New Outdoor Advertising and Transit Advertisements. No Participating Manufacturer may, after the MSA Execution Date, place or cause to be placed any new Outdoor Advertising advertising Tobacco Products or new Transit Advertisements advertising Tobacco Products within any Settling State. 

	(3) 
	(3) 
	Alternative Advertising. With respect to those billboards required to be removed under subsection (I) that are leased (as opposed to owned) by any Participating Manufacturer, the Participating Manufacturer will allow the Attorney General of the Settling State within which such billboards are located to substitute, at the Settling State's option, alternative advertising intended to discourage the use ofTobacco Products by Youth and their exposure to secondhand smoke for the remaining term of the applicable 

	(
	(
	4) Ban on Agreements Inhibiting Anti-Tobacco Advertising. Each Participating Manufacturer agrees that it will not enter into any agreement that prohibits a third party from selling, purchasing or displaying advertising discouraging the use ofTobacco Products or exposure to second-hand smoke. In the event and to the extent that any Participating Manufacturer has entered into an agreement containing any such prohibition, such Participating Manufacturer agrees to waive such prohibition in such agreement. 

	(5) 
	(5) 
	Designation of Contact Person. Each Participating Manufacturer that has Outdoor Advertising or Transit Advertisements advertising Tobacco Products within a Settling State shall, within I 0 days after the MSA Execution Date, provide the Attorney General of such Settling State with the name of a contact person to whom the Settling State may direct inquiries during the time such Outdoor Advertising and Transit Advertisements are being eliminated, and from whom the Settling State may obtain periodic reports as 

	(6) 
	(6) 
	Adult-Only Facilities. To the extent that any advertisement advertising Tobacco Products located within an Adult-Only Facility constitutes Outdoor Advertising or a Transit Advertisement. this subsection (d) shall not apply to such advertisement, provided such advertisement is not visible to persons outside such Adult-Only Facility. 

	(e) 
	(e) 
	Prohibition on Payments Related to Tobacco Products and Media. No Participating Manufacturer may, beginning 30 days after the MSA Execution Date, make, or cause to be made, any payment or other consideration to any other person or entity to 


	(f) 
	(f) 
	(f) 
	Ban on Tobacco Brand Name Merchandise. Beginning July I, 1999, no Participating Manufacturer may, within any Settling State, market, distribute, offer, sell, license or cause to be marketed, distributed, offered, sold or licensed (including, without limitation, by catalogue or direct mail), any apparel or other merchandise (other than Tobacco Products, items the sole function of which is to advertise Tobacco Products, or written or electronic publications) which bears a Brand Name. Provided, however, that n

	(2) 
	(2) 
	prohibit the distribution to any Participating Manufacturer's employee who is not Underage of any item described above that is intended for the personal use of such an 


	(g) 
	(g) 
	(g) 
	Ban on Youth Access to Free Samples. After the MSA Execution Date, no Participating Manufacturer may, within any Settling State, distribute or cause to be distributed any free samples ofTobacco Products except in an Adult-Only Facility. For purposes of this Agreement, a "free sample" does not include a Tobacco Product that is provided to an Adult in connection with (I) the purchase, exchange or redemption for proof of purchase ofany Tobacco Products (including, but not limited to, a free offer in connection

	(2) 
	(2) 
	the conducting ofconsumer testing or evaluation ofTobacco Products with persons who certify that they are Adults. 

	(h) 
	(h) 
	Ban on Gifts to Underage Persons Based on Proofs of Purchase. Beginning one year after the MSA Execution Date, no Participating Manufacturer may provide or cause to be provided to any person without sufficient proofthat such person is an Adult any item in exchange for the purchase ofTobacco Products, or the furnishing ofcredits, proofs-of-purchase, or coupons with respect to such a purchase. For purposes ofthe preceding sentence only, (I) a driver's license or other government-issued identification (or legi

	(2) 
	(2) 
	in the case ofitems provided (or to be redeemed) at retail establishments, a 


	(I) 
	(I) 
	(I) 
	Corporate Culture Commitments Related to Youth Access and CorJSurnption. Beginning 180 days after the MSA Execution Date each Participating Manufacturer shall: 

	(1) 
	(1) 
	promulgate or reaffinn corporate principles that express and explain its commitment to comply with the provisions ofthis Agreement and the reduction ofuse ofTobacco Products by Youth, and clearly and regularly communicate to its employees and customers its commitment to assist in the reduction of Youth use of Tobacco Products; 

	(2) 
	(2) 
	designate an executive level manager (and provide written notice to NAAG of such designation) to identify methods to reduce Youth access to, and the incidence of Youth consumption of, Tobacco Products; and 

	(3) 
	(3) 
	encourage its employees to identify additional methods to reduce Youth access to, and the incidence of Youth consumption of, Tobacco Products. 

	(m) 
	(m) 
	Limitations on Lobbying. Following State-Specific Finality in a Senling State: 

	(I) 
	(I) 
	No Participating Manufacturer may oppose, or cause to be opposed (including through any third party or Affiliate), the passage by such Settling State (or any political subdivision thereof) of those state or local legislative proposals or administrative rules described in Exhibit F hereto intended by their terms to reduce Youth access to, and the incidence of Youth consumption of, Tobacco Products. Provided, however, that the foregoing does not prohibit any Participating ManufacTurer from (A) challenging enf


	(2) 
	(2) 
	(2) 
	Each Participating Manufacturer shall require all of its officers and employees engaged in lobbying activities in such Settling State after StateSpecific Finality, contract lobbyists engaged in lobbying activities in such Settling State after State-Specific Finality, and any other third parties who engage in lobbying activities in such Settling State after State-Specific Finality on behalf of such Participating Manufacturer ("lobbyist" and "lobbying activities" having the meaning such terms have under the 

	(A) 
	(A) 
	will not support or oppose any state, local or federal legislation, or seek or oppose any governmental action, on behalfofthe Participating Manufacturer without the Participating Manufacturer's express authorization (except where such advance express authorization is not reasonably practicable); 

	(B) 
	(B) 
	are aware of and will fully comply with this Agreement and all Jaws and regulations applicable to their lobbying activities, including, without limitation, those related to disclosure of financial contributions. Provided, however, that ifthe Settling State in question has in existence no laws or regulations relating to disclosure of financial contributions regarding lobbying activities, then each Participating Manufacturer shall, upon request ofthe Attorney General of such Settling State, disclose to such A


	(C) 
	(C) 
	(C) 
	have reviewed and will fully abide by the Participating Manufacturer's corporate principles promulgated pursuant to this Agreement when acting on behalf of the Participating Manufactuter. 

	(3) 
	(3) 
	No Participating Manufacturer may support or cause to be supponed (including through any third party or Affiliate) in Congress or any other forum legislation or rules that would preempt, override, abrogate or diminish such Settling State's rights or recoveries under this Agre~ment. Except as specifically provided in this Agreement, nothing herein shall be deemed to restrain any Settling State or Participating Manufacturer from advocating terms of any national settlement or taking any other positions on issu

	(n) 
	(n) 
	Restriction on Advocacy Concerning Settlement Proceeds. After the MSA Execution Date, no Participating Manufacturer may support or cause to be supported (including through any third party or Affiliate) the diversion of any proceeds of this settlement to any program or use that is neither tobacco-related nor health-related in corutection with the approval of this Agreement or in any subsequent legislative appropriation of settlement proceeds. 

	(o) 
	(o) 
	Dissolution ofThe Tobacco Institute, inc., the Council for Tobacco Research· U.S.A., Inc. and the Center for Indoor Air Research, Inc. 

	(I) 
	(I) 
	The Council for Tobacco Research-U.S.A., Inc. ("CTR") (a not-forprofit corporation formed under the Jaws of the State ofNew York) shall, pursuant to the plan of dissolution previously negotiated and agreed to between the Attorney General of the State ofNew York and CTR, cease all operations and be dissolved in accordance with the laws ofthe State ofNew York (and with the preservation of a!l applicable privileges held by any member company of CTR). 

	(2) 
	(2) 
	The Tobacco Institute, Inc. ("TI") (a not-for-profit cotporation fonned under the laws ofthe State ofNew York) shall, pursuant to a plan ofdissolution to 


	(3) 
	(3) 
	(3) 
	Within 45 days after Final Appro>·al, the Center for Indoor Air Research, Inc. ("CIAR") shall cease all operations and be dissolved in a manner consistent with applicable law and with the preservation of all applicable privileges (including, without limitation, privileges held by any member company ofCIAR). 

	(4) 
	(4) 
	The Participating Manufacturers shall direct the Tobacco-Related Organizations to preserve all records that relate in any way to issues raised in smoking-related health litigation. 

	(S) 
	(S) 
	The Participating Manufacturers may not reconstitute CTR or its function in any form. 

	(6) 
	(6) 
	The Participating Manufacturers represent that they have the authority to and will effectuate subsections (l) through (5) hereof. {p) Regulation and Oversight ofNew Tobacco-Related Trade Associations. 

	(I) 
	(I) 
	A Participating Manufacturer may form or participate in new tobaccorelated trade associations (subject to all applicable laws), provided such 


	(2) 
	(2) 
	(2) 
	Any tobacco-related trade association that is formed or controlled by one or more of the Participating Manufacturers after the MSA Execution Date shall adopt by-laws governing the association's proeedures and the activities of its members, board, employees, agents and other representatives with respect to the tobacco-related trade association. Such by-Jaws shall include, among other things, provisions that: 

	(A) 
	(A) 
	each officer of the association shall be appointed by the board of the association, shall be an employee of such association, and during such officer's term shall not be a director ofor employed by any member of the association or by an Affiliate of any member of the association; 

	(B) 
	(B) 
	legal counsel for the association shall be independent, and neither counsel nor any member or employee of counsel's law finn shall serve as legal counsel to any member of the assodation or to a manufacturer of Tobacco Products that is an Affiliate of any member of the association during the time that it is serving as legal counsel to the association; and 

	(C) 
	(C) 
	minutes describing the substance of the meetings of the board ofdirectors of the association shall be prepared and shall be maintained by the association for a period of at least five years following their preparation. 

	(3) 
	(3) 
	Without limitation on whatever other rights to access they may he permitted by Jaw, for a period of seven years from the date any new tobacco· related trade association is formed by any ofthe Participating Manufacturers after the MSA Execution Date the antitrust authorities ofany Settling State may, for the purpose of enforcing this Agreement, upon reasonable cause to believ~ that a violation of this Agreement has occurred, and upon reasonable prior written notice (but in no event less than I 0 Business Day

	(A) 
	(A) 
	have access during regular office hours to inspect and copy all relevant non-privileged, non-work-product hooks, records, meeting agenda and minutes, and other documents (whether in hard copy form or stored electronically) of such association insofar as they pertain to such believed violation; and 

	(B) 
	(B) 
	interview the association's directors, officers and c'mployees (who shall be entitled to have counsel present) with respect to relevant, non-privileged, non-work-product matters penaining to such believed 


	(b) 
	(b) 
	(b) 
	Not\!.ithstanding State-Specific Finality, if any order, ruling or recommendation was issued prior to September 17, I 998 rejecting a claim ofprivilege or trade-secret protection with respect to any document or documents in a lawsuit identified in Exhibit D, the Settling State in which such order, ruling or recommendation was made may, no later than 45 days after the occurrence of State-Specific Finality in such Settling State, seek public disclosure of such document or documents by application to the court

	(c) 
	(c) 
	The Original Participating Manufacturers will maintain at their expense their website until June 30, 2010. The Original Participating Manufacturers will maintain the 
	Internet document websites accessible through "TobaccoResolution.com" or a similar 



	(d) 
	(d) 
	(d) 
	Within 180 days after the MSA Execution Date, each Original Participating Manufacturer and Tobacco-Related Organiution will place on its website copies of the following documents, except as provided in subsections IV( e) and IV(t) below: 

	(I) 
	(I) 
	e.JI documents produced by such Original Participating Manufacturer or Tobacco-Related Organization as ofthe MSA Execution Date in any action identified in Exhibit D or any action identified in section 2 of Exhibit H that was filed by an Attorney General. Among these documents, each Original Participating Manufacturer and Tobacco-Related Organi?.ation will give the highest priority to (A) the documents that were listed by the State of Washington as trial exhibits in the State of Washington v. American Tobac

	(2) 
	(2) 
	all documents that ean be identified as having been produced by, and copies of transcripts ofdepositions given by, such Original Participating ManufaCturer or Tobacco-Related Organiution as ofthe MSA Execution Date in the litigation matters &peeified in section 1 of Exhibit H; and 

	(3) 
	(3) 
	all documents produced by such Original Participating Manufacturer or Tobacco-Related Organization as ofthe MSA Execution Date and listed by the 


	(e) 
	(e) 
	(e) 
	Unl~ss copies of such documents are already on its website, each Original Participating Manufacturer and Tobacco-Related Organization will place on its website copies of documents produced in any productitm ofdocuments that takes place on or after the date 30 days before the MSA Execution Date in any federal or state court civil action concerning smoking and health. Copies ofany documents required to be placed on a website pursuant to this subsection will be placed on such website within the later of45 days

	(f) 
	(f) 
	Nothing in this section IV shall require any Original Participating Manufacturer or Tobacco-Related Organization to place on its website or otherwise disclose documents that: (l) it continues to claim to be privileged, a trade secret, confidential or proprietary business information, or that contain other information not appropriate for public disclosure because ofpersonal privacy interests or <:ontractual rights ofthird parties; or (2) continue to be subject to any protective order, sealing order or other 

	(g) 
	(g) 
	Oversized or multimedia records will not be required to be placed on the Website, but each Original Participating Manufacturers and Tobacco-Related Organizations will make any such records available to the public by placing copies of them in the document depository established in The State ofMinnesota, eta!. \'. Philip Morris Incorporated, eta!., Cl-94-8565 (County of Ramsey, District Court, 2d Judicial Cir.). 

	(h) 
	(h) 
	Each Original Participating Manufacturer will establish an index and other features to improve searchable access to the document images on its website, as set forth in Exhibit I. 

	(i) 
	(i) 
	Within 90 days after the MSA Execution Date, the Original Participating Manufacturers will furnish NAAO with a project plan for completing the Original Participating Manufacturers' obligations under subsection IV(h) with respect to documents CIUTently on their websites and documents being placed on their websites pursuant to subsection JV(d). NAAO may engage a computer consultant at the Original Participating Manufacturers' expense for a period not to exceed two years and at a cost not to exceed $100,000. N

	(j) 
	(j) 
	The expenses incurred pursuant to subsection IV(i), and the expenses related to documents of the Tobacco·Related Organizations, will be severally shared among the Original Participating Manufacturers (allocated among them according to their Relative Market Shares). All other expenses incurred under this section will be borne by the Original Participating Manufacturer that incurs such expense. 

	V. 
	V. 
	TOBACCO CONTROL AND UNDERAGE USE LAWS 


	(a) 
	(a) 
	(a) 
	Foundation Purposes. The Settling States believe that a comprehensive, coordinated program of public education and study is important to further the remedial goals of this Agreement. Accordingly, as part ofthe settlement ofclaims described herein, the payments specified in subsections VJ(b), VI(c), and IX( e) shall be made to a charitable foundation, trust or similar organi2".ation (the "Foundation") and/or to a program to be operated within the Foundation (the "National Public Education Fund"). The purpose

	(2) 
	(2) 
	the study ofand educational prognuns to prevent diseases associated with the use of Tobacco Products in the States. 

	(b) 
	(b) 
	Base Foundation Payments. On March 31, 1999, IUld on March 31 ofeach subsequent year for a period ofnine years thereafter, each Original Participating Manufacturer shall severally pay its Relative Market Share of$25,000,000 to fund the Foundation. The payments to be made by each ofthe Original Participating Manufacturers pursuant to this subsection (b) shall be subject to no adjustments, reductions, or offsets, and shall be paid to the Escrow Agent (to be credited to the Subsection VJ(b) Account), who shall

	(c) 
	(c) 
	National Public Education Fund Payments. 

	(I) 
	(I) 
	Each Original Panicipating Manufacturer shall severally pay its Relative Market Share ofthe following base amounts on the following dates to the Escrow Agent for the benefit of the Foundation's National Public Education Fund to be used for the purposes and as described in subsections Vl(f)(l ), Vl(g) and Vl(h) below: $250,000,000 on March 31, 1999; $300,000,000 on March 31, 2000; $300,000,000 on March 31, 2001; $300,000,000 on March 31, 2002; and $300,000,000 on March 31, 2003, as such amounts are modified 

	(2) 
	(2) 
	The payments to be made by the Original Panicipating Manufacturers pursuant to this subsection (c), other than the payment due on March 31, 1999, shall 


	(3) 
	(3) 
	(3) 
	The payment made pursuant to this subsection (c) on March 31, 1999 shall be disbursed by the Escrow Agent to the Foundation only upon the occurrence of State-Specific Finality in at least one Settling State. Each remaining payment pursuant to this subsection (c) shall be disbursed by the Escrow Agent to the Foundation only when State-Specific f"inality has occurred in Settling States having aggregate Allocable Shares equal to at least 80% of the. total aggregate Allocable Shares assigned to all States that 

	(4) 
	(4) 
	In addition to the payments made pursuant to this subsection (c), the National Public Education Fund will be funded (A) in accordance with subsection IX( e), and (B) through monies contributed by other entities directly to the Foundation and designated for the National Public Education Fund ("National Public Education Fund Contributions"). 

	(5) 
	(5) 
	The payments made by the Original Participating Manufacturers pursuant to this subsection (c) and/or subsection IX( e) and monies received from all National Public Education Fund Contributions will be deposited and invested in accordance with the laws ofthe state of incorporation ofthe Foundation. 

	(d) 
	(d) 
	Creation and Organization ofthe Foundation. NAAG, through its executive committee, will provide for the creation ofthe Foundation. The Foundation shall be organized exclusively for charitable, scientific, and educational purposes within the meaning ofinternal Revenue Code section SOI(c)(3). The organiutional docwnents of 


	(I) 
	(I) 
	(I) 
	carrying out a nationwide sustained advertising and education program to (A) counter the use by Youth of Tobacco Products, and (B) educate consumers about the cause and prevention ofdiseases associated with the use ofTobacco Products; 

	(2) 
	(2) 
	developing and disseminating model advertising and education programs to counter the use by Youth of substances that are unlawful for use or purchase by Youth, with an emphasis on reducing Youth smoking; monitoring and testing the effectiveness of such model programs; and, based on the information received from such monitoring and testing, continuing to develop and disseminate revised versions ofsuch model programs, as appropriate; 

	(3) 
	(3) 
	developing and disseminating model classroom education programs and curriculum ideas about smoking and substance abuse in the K-12 school system, including specific target programs for special at-risk populations; monitoring and testing the effectiveness of such model programs and ideas; and, based on the information received from such monitoring and testing, continuing to develop and disseminate revised versions ofsuch model programs or ideas, as appropriate; 

	(4) 
	(4) 
	developing and disseminating criteria for effective cessation programs; monitoring and testing the effectiveness of such criteria; and continuing to develop and disseminate revised versions of such criteria, as appropriate; 

	(5) 
	(5) 
	commissioning studies, funding research, and publishing repons on factors that influence Youth smoking and substance abuse and developing strategies to address the conclusions of such studies and research; 

	(6) 
	(6) 
	developing other innovative Youth smoking and substance abuse prevention programs; 

	(7) 
	(7) 
	providing targeted training and information for parents; 

	(8) 
	(8) 
	maintaining a library open to the public of Foundation-funded studies, 


	(10) 
	(10) 
	(10) 
	receiving, controlling, and managing contributions from other entities to further the purposes described in this Agreement; and 

	(II) 
	(II) 
	receiving, controlling, and managing such funds paid by the Participating Manufacturers pursuant to subsections VI(b) and VI( c) above. 

	(g) 
	(g) 
	Foundation Grant-Making. The Foundation is authorized to make grants from the National Public Education Fund to Settling States and their political subdivisions to carry out sustained advertising and education programs to (l) counter the use by Youth of Tobacco Products, and (2) educate conswners about the cause and prevention of diseases associated with the use of Tobacco Products. In making such grants, the Foundation shall consider whether the Settling State or political subdivision applying for such gra

	(I) 
	(I) 
	demonstrates the extent ofthe problem regarding Youth smoking in such Settling State or political subdivision; 

	(2) 
	(2) 
	either seeks the grant to implement a model program developed by the Foundation or provides the Foundation with a specific plan for such applicant's intended use ofthe grant monies, including demonstrating such applicant's ability to develop an effective advertising/education campaign and to assess the effectiveness ofsuch advertising/education campaign; 

	(3) 
	(3) 
	has other funds readily available to carry out a sustained advertising and education program to (A) counter the use by Youth ofTobacco Products, and 

	(B) 
	(B) 
	educate consumers about the cause and prevention of diseases associated with the use ofTobacco Products; and 

	(4) 
	(4) 
	is a Scnling State that has not severed this section VI from its senlement with the Participating Manufacturers pursuant to subsection Vl(i) below, or is a political subdivision in such a Senling State. 

	(h) 
	(h) 
	Foundation Activities. The Foundation shall nc>t engage in, nor shall any of the Foundation's money be used to engage in, any political activities or lobbying, including, but not limited to, support ofor opposition to candidates, ballot initiatives, referenda or other similar activities. The National Public Education Fund shall be used only for public education and edvertising regarding the addictivcness, health effects, and social costs related to the use of tobacco products and shall not be used for any p


	(a) 
	(a) 
	(a) 
	Jurisdiction. Each Participating Manufacturer and each Settling State acknowledge that the Coun: (I) has jurisdiction over the subject maner ofthe action identified in Exhibit D in such Settling State and over each Participating Manuracturer; 

	(2) 
	(2) 
	shall retain exclusive jurisdiction for the purposes ofimplementing and enforcing this Agreement and the Consent Decree as to such Settling State; and (3) except as provided in subsections IX( d), XI( c) and XVll(d) and Exhibit 0, shall be the only coun to which 


	(c) 
	(c) 
	(c) 
	Enforcement of this Agreement. 

	(I) 
	(I) 
	Except liS provided in subsections IX( d), Xl(c), XVII(d) and Exhibit 0, any Settling State or Par1icipating Manufacturer may bring an action in the Court to enforce the terms of this Agreement (or for a declaration construing any such term ("Declaratory Order")) with respect to disputes, alleged violations or alleged breaches within such Settling State. 

	(2) 
	(2) 
	Before initiating such proceedings, a party shall provide 30 days' written notice to the Attorney General ofeach Settling State, to NAAG, and to each Participating Manufacturer ofits intent to initiate proceedings pursuant to this subsection. The 30-day notice period may be shonened in the event that the relevant Attorney General reasonably determines that a compelling time-sensitive public health and safety concern requires more immediate action. 


	(4) 
	(4) 
	(4) 
	Ifan issue arises as to whether a Participating Manufacturer has failed to comply with an Enforcement Order, the Attorney General for the Settling State in question may seek an order for interpretation or for monetary, civil contempt or criminal sanctions to enforce compliance with such Enforcement Order. 

	(5) 
	(5) 
	Ifthe Court finds that a good-faith dispute exists as to the meaning of the terms ofthis Agreement or a Declaratory Order, the Court may in its discretion detennine to enter a Declaratory Order rather than an Enforcement Order. 

	(6) 
	(6) 
	Whenever possible, the parties shall seek to resolve an alleged violation ofthis Agreement by discussion pursuant to subsection XVIIJ(m) ofthis Agreement. In addition, in determining whether to seek an Enforcement Order, or in determining whether to seck an order for monetary, civil contempt or criminal 


	(d) 
	(d) 
	(d) 
	Right of Review. All orders and other judicial determinations made by any court in connection with this Agreement or any Consent Decree shall be •ubject to all available appellate review, and nothing in this Agreement or any Consent Decree shall be deemed to constitute a waiver of any right to any such review. 

	(e) 
	(e) 
	Applicability. This Agreement and the Consent Decree apply only to the Participating Manufacturers in their corporate capacity acting through their respective 


	(a) 
	(a) 
	(a) 
	Upon approval ofthe NAAG executive committee, NAAG will provide coordination and facilitation for the implementation and enforcement of this Agreement on behalfof the Attorneys General ofthe Settling States, including the following: 

	(I) 
	(I) 
	NAAG will assist in coordinating the inspection and disc.overy activities referred to in subsections lll(p)(3) and VII(g) regarding compliance with this Agreement by the Participating Manufacturers and any new tobacco-related trade associations. 

	(2) 
	(2) 
	NAAG will convene at least two meetings per year and one major national conference every three years for the Attorneys General ofthe Settling States, the directors ofthe Foundation and three persons designated by each Participating Manufacturer. The purpose ofthe meetings and conference is to evaluate the success of this Agreement and coordinate efforts by the Attorneys General and the Panicipating Manufacturors to continue to reduce Youth smoking. 

	(3) 
	(3) 
	NAAG will periodically inform NGA, NCSL, the National Association of Counties and the National League ofCities ofthe resulls ofthe meetings and conferences referred to in subsection (a)(2) above. 

	(4) 
	(4) 
	NAAG will support and coordinate the efforts ofthe Attorneys General ofthe Settling States in carrying out their responsibilities under this Agreement. 

	(5) 
	(5) 
	NAAG will pcrfonn the other functions specified for it in this Agreement, including the functions specified in section JV. 

	(b) 
	(b) 
	Upon approval by the NAAO executive committee to assume the responsibilities outlined in subsection Vlll(a) hereof, each Original Participating Manufacturer shall cause to be paid, beginning on December 3 I, I 998, and on December 31 ofeach year thereafter through and including December 3 I, 2007, its Relative Market Share of S I 50,000 per year to the Escrow Agent (to be credited to the Subsection VIII (b) Account), who shall disburse such monies to NAAG within 10 Business Days, to fund the activities desc

	(c) 
	(c) 
	The Attorneys General ofthe Settling States, acting tluough NAAG, shall establish a fund ("The States' Antitrust/Consumer Protection Tobacco Enforcement Fund") in the form attached as EKhibit J, which will be maintained by such Attorneys General to supplement the Settling States' (I) enforcement and implementation ofthe terms ofthis Agreement and the Consent Decrees, and (2) investigation and litigation of potential violations oflaws with respect to Tobacco ProducL<, as set forth in Exhibit J. Each Original


	(b) 
	(b) 
	(b) 
	(other than the fi10t such payment) shall be subject to the Volume Adjustment, the Non-Settling States Reduction and the offset for miscalculated or disputed payments described in subsection Xl(i). The first payment due under this subsection (b) shall be subject to the Non-Senling States Reduction, but such reduction shall be determined as of the date one day before such payment is due (rather than the date l S days before). 

	(c) 
	(c) 
	Annual Payments and Strategic Contribution Payments. 

	(I) 
	(I) 
	On April lS, 2000 and on April 15 of each year thereafter in perpetuity, each Original Participating Manufacturer shall soverally pay to the E«:row Agent (to be credited to the Subsection IX(c)(l) Account) its Relative Market Share ofthe base amounts specified below, as such payments are modified in accordance with this subsection (c)(l ); 


	(d) 
	(d) 
	(d) 
	Non·Panicipating Manufacturer Adjustment. 

	(I) 
	(I) 
	Calculation ofNPM Adjustment for Original Participating Manufacturers. To protect the public health gains achieved by this Agreement, certain payments made pursuant to this Agreement shall be subject to an NPM 


	(B) 
	(B) 
	(B) 
	Definitions: 

	(i) 
	(i) 
	"Base Aggregate Participating Manufacturer Market Share" means the result of (x) the sum ofthe applicable Market Shares (the applicable Market Sha.re to be that for 1997) of all present and former Tobacco Product Manufacturers that were Pl!.l'licipating Manufacturers during the entire calendar year immediately preceding the year in which the payment in question is due minus (y) 2 (two) percentage points. 

	(ii) 
	(ii) 
	"ActLlSl Aggregate Participating Manufacturer Market Share" means the sum ofthe applicable Market Shares of all present and former Tobacco Product Manufacturers that were Pl!.l'licipating Manufacturers during the entire calendar year immediately preceding the year in which the payment in question is due (the applicable Market Share to be that for the calendar year immediately preceding the year in which the payment in question is due). 


	(2) 
	(2) 
	(2) 
	Allocation among Settling States ofNPM Adjustment for Original Participating Manufacturers. 

	(A) 
	(A) 
	The NPM Adjustment set forth in subsection (d)( I) shall apply to the Allocated Payments of all Settling States, eKcept as set forth below. 

	(B) 
	(B) 
	A Settling State's Allocated Payment shall not be subject to an NPM Adjustment: (i) ifsuch Settling State continuously had a Qualifying Statute (as defined in subsection (2)(E) below) in full force and effect during the entire calendar year immediately preceding the year in which the payment in question is due, and diligently enforced the provisions of such statute during such entire calendar year; or (ii) if such Settling State enacted the Model Statute (as defmed in subsection (2XE) below) for the first t


	(C) 
	(C) 
	(C) 
	The aggregate amount ofthe NPM Adjustments that would have applied to the Allocated Payments ofthose Settling States that are not subject to an NPM Adjustment pursuant to subsection (2)(B) shall be reallocated among all other Settling States pro rata in proportion to their respective Allocable Shares (the applicable Allocable Shares being those listed in Emibit A), and such other Settling States' Allocated Payments shall be further reduced accordingly. 

	(D) 
	(D) 
	This subsection (2)(D) shall apply ifthe amount of the NPM Adjustment applied put$uant to subsection (2)(A) to any Settling State plus the amount ofthe NPM Adjustments reallocated to such Settling State pursuant to subsection (2)(C) in any individual year would either (i) e><ceed such Settling State's Allocated Payment in that year, or (ii) if subsection (2XF) applies to the Settling State in question, exceed 65% of such Settling State's Allocated Payment in that year. For each Settling State that has an ex


	(H) 
	(H) 
	(H) 
	Except as provided in subsection (2)(F), in the event a Qualifying Statute is enacted within a Settling State and is thereafter invalidated or declared unenforceable by a court ofcompetent jurisdiction, othetwise rendered not in full force and effect, or, upon reconsideration by the Firm pursuant to subsection (2)(G) determined not to constitute a Qualifying Statute, then such Settling State's Allocated Payments shall be fully subject to an NPM Adjustment unless and until the requirements of subsection (2)(

	(3) 
	(3) 
	Allocation ofNPM Adjustment among Original Participating Manufacturers. The portion ofthe total amount of the NPM Adjustment to which the Original Participating Manufacturers are entitled in any year that can be applied in such year consistent with subsection IX(d)(2) (the "Available NPM Adjustment") shall be allocated among them as provided in this subsection IX(d)(3). 

	(A) 
	(A) 
	The "Base NPM Adjustment" shall be determined for each Original Participating Manufacturer in such year as follows: 

	(i) 
	(i) 
	For those Original Participating Manufacturers whose Relative Market Shares in the year immediately preceding the year in which the NPM Adjustment in question is applied execed or are 


	(ii) 
	(ii) 
	(ii) 
	above, would exceed $300 million (as this number is adjusted pursuant to subsection IX(dXJ)(C) below), the Base NPM Adjustment shall equal $300 million (or such adjusted number, as provided in subsection IX(d)(3)(C) below). 

	(B) 
	(B) 
	The share ofthe Available NPM Adjustment each Original Participating Manufacturer is entitled to shall be calculated as follows: 

	(i) 
	(i) 
	lflhe Available NPM Adjustment the Original Participating Manufacturers are entitled to in any year is Jess than or equal to the sum ofthe Base NPM Adjustments of all Original Participating Manufacturers in such year, then such Available NPM Adjustment shall be allocated among those Original Participating Manufacturers whose Base NPM Adjustment is not equal to 0 (zero) pro rata in proportion to their respecti\'e Base NPM Adjustments. 

	(ii) 
	(ii) 
	If the Available NPM Adjustment the Original Participating Manufacturers are entitled to in any year exceeds the sum ofthe Base NPM Adjustments of all Original Participating Manufacturers in such year, then (x) the difference between such Available NPM Adjustment and such sum of the Base NPM Adjustments shall be allocated among the Original Participating Manufacturers pro rata in proportion to their Relati\'e Market Shares (the applicable Relative Market Shares to be those in the year immediately preceding 


	(2) 
	(2) 
	(2) 
	such excess shall be reallocated among the other Original Participating Manufacturers pro rata in proportion to their Relative Market Shares. 

	(C) 
	(C) 
	Adjustments: 

	(i) 
	(i) 
	For calculations made pursuant to this subsection IX(d)(3) (ifany) with respect to payments due in the year 2000, the number used in subsection IX(d)(3)(A)(ii)(z) shall be $20 and the number used in subsection IX(d)(3)(A)(iii) shall be $300 million. 


	(ii) 
	(ii) 
	(ii) 
	ln the event that in the year immediately preceding the year in which the NPM Adjustment in question is applied either 

	(x) 
	(x) 
	Lorillard's Relative Market Share was greater than 15.0000000% (but did not exceed 20.0000000%), or (y) Lori liard's Volume was greater than SO billion (but did not exceed 70 billion), or both, Lori liard's share ofthe Available NPM Adjustment calculated pursuant to subsection (d)(3)(D)(i) shall be reduced by a percentage equal to the greater of(/) 10.0000000% for each percentage point (or fraction thereof) of excess of such Relative Market Share over 15.0000000% (ifany), or (2) 2.SOOOOOO% for 


	(iv) 
	(iv) 
	(iv) 
	In the event that either Philip Morris or Lorillard is treated as a Non-Participating Manufacturer for purposes ofthis subsection IX(d)(3) pursuant to subsection XVIII(w)(2)(A), this subsection (3)(0) shall not be applied, and the Original Panicipating Manufacturers' shares ofthe Available NPM Adjustment shall be determined solely as described in subsections (3)(A)·(C). 

	(4) 
	(4) 
	NPM Adjustment for Subsequent Participating Manufacturers. Subject to the provisions ofsubsection IX(i)(3), a Subsequent Participating Manufacturer shall be entitled to an NPM Adjustment with respect to payments due from such Subsequent Participating Manufacturer in any year during which an NPM Adjustment is applicable under subsection (d)( I) above to payments due 


	(f) 
	(f) 
	(f) 
	Payment ResponsibilitY. The payment obligations of each Participating Manufacturer pursuant to this Agreement shall be the several responsibility only of that Participating Manufacturer. The payment obligations of a Participating Manufacturer shall not be the obligation or responsibility of lillY Affiliate ofsuch Participating Manufacturer. The payment obligations of a Participating Manufacturer shall not be the obligation or responsibility of any other Participating Manufacturer. Provided, however, that no

	(g) 
	(g) 
	Corporate Structures. Due to the particular corporate structures ofR.J. Reynolds Tobacco Company ("Reynolds") and Brown & Williamson Tobacco Corporation ("B&W'') with respect to their non-domestic tobacco operations, Reynolds and B& W shall be severally liable for their respective shares of each payment due pursuant to this Agreement up to (and their liability hereunder shall not exceed) the full extent oftheir assets used in and earnings derived from, the manufacture and/or sale in the States ofTobacco Pro

	(h) 
	(h) 
	Accrual oflnterest. Except as expressly provided otherwise in this Agreement, any payment due hereunder and not paid when due (or payments requiring 


	(i) 
	(i) 
	(i) 
	Payments by Subsequent Participating Manufacturers. 

	(I) 
	(I) 
	A Subsequent Participating Manufacturer shall have payment obligations under this Agreement only in the event that its Market Share in any calendar year exceeds the greater of (1) its 1998 Market Share or (2) 125 percent of its 1997 Market Share (subject to the provisions of subsection (i)(4)). ln the year following any such calendar year, such Subsequent Participating Manufacturer shall make payments corresponding to those due in that same following year from the Original Participating Manufacturers pursua

	(B) 
	(B) 
	be for the same purpose as such corresponding payments; and (C) be paid, allocated and distributed in the same manner as such corresponding payments. 


	(4) 
	(4) 
	(4) 
	For pwposcs ofthis subsection (i), the 1997 (or 1998, as applicable) Market Share (and 125 percent thereof) ofthose Subsequent Participating Manufacturers that either (A) became a signatory to this Agreement more than 60 days after the MSA Execution Date or (B) had no Market Share in I 997 (or 1998, as applicable), shall equal zero. 

	(j) 
	(j) 
	Order of Application of Allocations, Offsets, Reductions and Adjustments. The payments due under this Agreement shall be calculated as set forth below. The "base amount" referred to in clause "First" below shaH mean (I) in the case of payments due from Original Participating Manufacturers, the base amount referred to in the subsection establishing the payment obligation in question; and (2) in the case ofpayments due from a Subsequent Participating Manufacturer, the base amount referred to in subsection (i)


	(b) 
	(b) 
	(b) 
	The offset described in subsection (a) shall apply only to that portion of Federal Funds, ifany, that are either unrestricted as to their use, or restricted to any fo~m ofhealth care or to any use n:latcd to tobacco (including, but not limited to, tobacco education, cessation, control or enforcement) (other than that portion ofFederal Funds, if any, that is specifically applicable to tobacco growers or communities dependent on the production oftobacco or Tobacco Products). Provided, however, that the offset

	(I) 
	(I) 
	the relinquishment ofrights or benefits under this Agreement (including the Consent Decree); or 

	(2) 
	(2) 
	actions or expenditures by such Settling State, unless: 

	(A) 
	(A) 
	such Settling State chooses to undertake such action or expenditure; 

	(B) 
	(B) 
	such actions or expenditures do not impose significant constraints on public policy choices; or 

	(C) 
	(C) 
	such actions or expenditures are both: (i) related to health care 


	(a) 
	(a) 
	(a) 
	and (b) ifpaid by an Original Participating Manufacturer. 

	(d) 
	(d) 
	Nothing in this section X shall (I) reduce the payments to be made to the Settling States under this Agreement other than those described in subsection IX( c) (or corresponding payments under subsection IX(i)) ofthis Agreement; or (2) alter the Allocable Share used to determine each Settling State's share ofthe payments described in subsection IX( c) (or corresponding payments under subsection IX(i)) ofthis Agreement. Nothing in this section X is intended to or shall reduce the total amounts payable by the 


	(a) 
	(a) 
	(a) 
	Independent Auditor to Make All Calculations. 

	(1) 
	(1) 
	Beginning with payments due in the year 2000, an Independent Auditor shall calculate and determine the amount of all payments owed pursuant to this Agreement, the adjustments, reductions and offsets thereto (and all resulting cany-forwards, ifany), the allocation ofsuch payments, adjustments, reductions, offsets and carry-forwards among the Participating Manufacturers and among the Settling States, and shall pcrfonn all other calculations in connection with the foregoing (including, but not limited to, dete


	(2) 
	(2) 
	(2) 
	Payments due from the Original Participating Manufacturers prior to January I, 2000 (other than the first payment due pursuant to subsection IX(b)) shall be based on the 1998 Relative Market Shares of the Original Participating Manufacturers or, if the Original Participating Manufacturers are unable to agree on such Relative Market Shares, on their 1997 Relative Market Shares specified in Exhibit Q. 

	(b) 
	(b) 
	Identity oflndependent Auditor. The Independent Auditor shall be a major, nationally recognized, certified public accounting firm jointly selected by agreement of the Original Participating Manufacturers and those Attorneys General ofthe Settling States who are members of the NAAO executive committee, who shall jointly retain the power to replace the Independent Auditor and appoint its successor. Fifty percent of the costs and fees ofthe Independent Auditor (but in no event more than $500,000 per annum), sh


	(c) 
	(c) 
	(c) 
	Resolution ofDisputes. Any dispute, controversy or claim arising out of or relating to calculations performed by, or any determinations made by, the Independent Auditor (including, without limitation, any dispute concerning the operation or application of any of the adjustments, reductions, offsets, carry-forwards and allocations described in subsection IXO) or subsection Xl(i)) shall be submitted to binding arbitration before a panel ofthree neutral arbitrators, each of whom shall be a former Article Ill f

	(d) 
	(d) 
	General Provisions as to Calculation of Payments. 

	(I) 
	(I) 
	Not less than 90 days prior to the scheduled due date of any payment due pursuant to this Agreement ("Payment Due Date"), the Independent Auditor shall deliver to each other Notice Pany a detailed itemization ofall information required by the Independent Auditor to complete its calculation of (A) the amount due from each Participating Manufacturer with respect to such payment, and 

	(B) 
	(B) 
	the ponion of such amount allocable to each entity for whose benefit such payment is to be made. To the extent practicable, the Independent Auditor shall specify in such iiemization which Notice Party is requested to produce which information. Each Participating Manufacturer and each Settling State shall use its 


	(2) 
	(2) 
	(2) 
	Not less than 40 days prior to the Payment Due Date, the Independent Auditor shall deliver to each other Notice Party (A) detailed preliminary calculations ("Prelimimuy Calculations") ofthe amount due from each Participating Manufacturer and of the amount allocable to each entity for whose benefit such payment is to be made, showing all applicable offsets, adjustments, reductions and carry-forwards and setting forth all the information on which the Independent Auditor relied in preparing such Preliminary Ca

	(3) 
	(3) 
	Not less than 30 days prior to the Payment Due Date, any Participating Manufacturer or any Settling State that disputes any aspect of the Preliminary Calculations (including, but not limited to, disputing the methodology that the Independent Auditor employed, or the information on which the Independent Auditor relied, in preparing such calculations) shall notify each other Notice Party of such dispute, including the reasons and basis therefor. 

	(4) 
	(4) 
	Not less than IS days prior to the Payment Due Date, the Independent Auditor shall deliver to each other Notice Pany a detailed recalculation (a "Final 


	(S) 
	(S) 
	(S) 
	The following provisions shall govern in the event that the information required by the Independent Auditor to complete its calculations is not in its possession by the date as of which the Independent Auditor is required to provide either a Preliminary Calculation or a Final Calculation. 

	(A) 
	(A) 
	If the information in question is not readily available to any Settling State, any Original Participating Manufacturer or any Subsequent Participating Manufacturer, the Independent Auditor shall employ an assumption as to the missing information producing the minimum amount that is likely to be due with respect to the payment in question, and shall set forth its assumption as to the missing information in its Preliminary Calculation or Final Calculation, whichever is at issue. Any Original Participating Man


	(c) 
	(c) 
	(c) 
	General Treatment ofPayments. The Escrow Agent may disburse amounts from an Account only ifpermitted, and only at such time as permitted, by this Agreement and the Escrow Agreement. No amounts may be disbursed to a Settling State other than funds credited to such Settling State's State-Specific Account (as defined in the Escrow Agreement). The Independent Auditor, in delivering payment instructions to the Escrow Agent, shall specify: the amount to be paid; the Account or Accounts from which such payment is 

	(f) 
	(f) 
	Disbursements and Charges Not Contingent on Final Approval. Funds may be disbursed from Accounts without regard to the occurrence of Final Approval in the following circumstances and in the following manner: 

	(I) 
	(I) 
	Payments ofFederal and State Taxes. Federal, state, local or other taxes imposed with respect to the amounts credited to the Accounts shall be paid from such amounts. The Independent Auditor shall prepare and file any tax returns required to be filed with respect to the escrow. All taxes required to be paid shall be allocated to and charged against the Accounts on a reasonable basis to be detennined by the Independent Auditor. Upon receipt of written instructions 


	(2) 
	(2) 
	(2) 
	Payments to and from Disputed Payments Account. The Independent Auditor shall instruct the Escrow Agent to credit funds from an Account to the Disputed Payments Account when a dispute arises as to such funds, and shall instruct the Escrow Agent to credit funds from the Disputed Payments Account to the appropriate payee when such dispute is resolved with finality. The Independent Auditor shall provide the Notice Par1ies not Jess than 10 Business Days prior notice before instructing the Escrow Agent to disbur

	(3) 
	(3) 
	Payments to a State-Specific AccoWlt. Promptly following the occurrence of State-Specific Finality in any Settling State, such Settling State and the Original Participating Manufacturers shall notifY the Independent Auditor of such occurrence. The Independent Auditor shall promptly thereafter notifY each 


	(4) 
	(4) 
	(4) 
	Payments to Parties other than Particular Settling States. 

	(A) 
	(A) 
	Promptly following the occurrence ofState-Specific Finality in one Settling State, such Settling State and the Original Participating Manufacturers shall notify the Independent Auditor ofsuch occurrence. The Independent Auditor shall promptly thereafter notify each Notice Party ofthe occurrence ofState-Specific Finality in at least one Settling State and of the amounts held in the Subsection Vl(b) Account, Subsection VI(c) Account (First), and Subsection VIII( c) Account (as such Accounts are defined in the


	(B) 
	(B) 
	(B) 
	The Independent Auditor shall instruct the Escrow Agent to disburse funds on deposit in the Subsection VIII(b) Account and Subsection IX( e) Account (as such Accounts are defined in the Escrow Agreement) to NAAG or to the Foundation, as appropriate, within I 0 Business Days after the date on which such amounts were credited to such Accounts. 

	(C) 
	(C) 
	Promptly following the occurrence ofState·Specific Finality in Settling States having aggregate Allocable Shares equal to at least 80% ofthe total aggregate Allocable Shares assigned to all States that were Settling States as ofthe MSA Execution Date, the Settling States and the Original Participating Manufacturers shall notify the Independent Auditor of such occurrence. The Independent Auditor shall promptly thereafter notify each Notice Party of the occurrence of such State-Specific Finality and ofthe amo


	(5) 
	(5) 
	(5) 
	Treatment of Payments Following Termination. 

	(A) 
	(A) 
	As to amounts held for Settling States. Promptly upon the termination of this Agreement with respect It> any Settling State (whether or not as part of the termination of this Agreement as to all Settling States) such State or any Participating Manufacturer shall notify the Independent Auditor ofsuch occurrence. The Independent Auditor shall promptly thereafter notify each Notice Pany ofsuch termination and ofthe amounts held in the Subsection IX(b) Account (First), the Subsection IX(b) 


	(h) 
	(h) 
	(h) 
	Applicability to Section XVII Pavments. This section XI shall not be applicable to payments made pursuant to section XVII; provided, however, that the Independent Auditor shall be responsible for calculating Relative Market Shares in connection with such payments, and the Independent Auditor shall promptly provide the results of such calculation to any Original Participating Manufacturer or Settling State that requests it do so. 

	(i) 
	(i) 
	Miscalculated or Disputed Payments. 

	(I) 
	(I) 
	Underpayments. 

	(A) 
	(A) 
	Ifinformation becomes available to the Independent Auditor not later than four years after a Payment Due Date, and such information shows that any Participating Manufacturer was instructed to make an insufficient payment on such date ("original payment"), the Independent Auditor shall promptly determine the additional payment owed by such Participating Manufacturer and the allocation ofsuch additional payment among the applicable payees. The Independent Auditor shall then reduce such additional payment (up 


	(B) 
	(B) 
	(B) 
	To the extent a dispute as to a prior payment is resolved with finality against a Participating Manufacturer: (i) in the case where the disputed amount has been paid into the Disputed Payments Account pursuant to subsection (d)(8), the Independent Auditor shall instruct the Escrow Agent to transfer such amount to the applicable payee Account(s); 

	(ii) 
	(ii) 
	in the case where the disputed amount has not been paid into the Disputed Payments Account and the dispute was identified prior to the Payment Due Date in question by delivery of a statement pursuant to subsection (d)(6) identifying such dispute, the Independent Auditor shall calculate interest on the disputed amount from the Payment Due Date in question (the applicable interest rate to be that provided in subsection IX (h)) and the allocation ofsuch amount and interest among the applicable payees, and shal


	(2) 
	(2) 
	(2) 
	Overpayments. 

	(A) 
	(A) 
	Ifa dispute as to a prior payment is resolved with finality in favor of a Participating Manufacturer where the disputed amount has been paid into the Disputed Payments Account pursuant to subsection (d)(8), the Independent Auditor shall instruct the Escrow Agent to transfer such amowtt to such Participating Manufacturer. 

	(B) 
	(B) 
	If information becomes available to the Independent Auditor not later than four years after a Payment Due Date showing that a Participating Manufacturer made an overpayment on such date, or if a dispute as to a prior payment is resolved with finality in favor of a Participating Manufacturer where the disputed amount has been paid but not into the Disputed Payments Account, such Participating Manufacturer shall be entitled to a continuing dollar-for-dollar offset as follows: 

	(i) 
	(i) 
	offsets under this subsection (B) shall be applied only against eligible payments to be made by such Participating Manufacturer after the entitlement to the offset arises. The eligible payments shall be: in the case ofoffsets arising from payments under subsection IX(b) or IX(c)(l), subsequent payments under any ofsuch subsections; in the case ofoffsets arising from payments under subsection IX(c)(2), subsequent payments under such subsection or, ifno subsequent payments are to be made 


	(a) 
	(a) 
	(a) 
	Release. 

	(I) 
	(I) 
	Upon the occurrence of State-Specific Finality in a Settling State, such Settling State shall absolutely and unconditionally release and forever discharge all Released Parties from all Released Claims that the Releasing Parties directly, indirectly, derivatively or in any other capacity ever had, now have, or hereafter can, shall or may have. 

	(2) 
	(2) 
	Notwithstanding the foregoing, this release and discharge shall not 


	(3) 
	(3) 
	(3) 
	Each Settling State (for itself and for the Releasing Parties) further covenants and agrees that it (and the Releasing Parties) shall not after the occurrence ofState-Specific Finality sue or seek to establish civil liability against any Released Party based, in whole or in part, upon any of the Released Claims, and further agrees that such covenant and agreement shall be a complete defense to any such civil action or proceeding. 

	(4) 
	(4) 
	(A) Each Settling State (for itself and for the Releasing Parties) further agrees that, if a Released Claim by a Releasing Party against any person or entity that is not a Released Party (a "non-Released Party") results in or in any way gives rise to a claim-over (on any theory whatever other than a claim based on an express written indemnity agreement) by such non-Released Party against any Released Party (and such Released Party gives notice to the applicable Settling State within 30 days of the service o

	(ii) 
	(ii) 
	shall, as part of any settlement with such non-Released Party, obtain from 


	(C) 
	(C) 
	(C) 
	Each Settling State further agrees that, subject to the provisions of section IX{i)(3), each Subsequent Participating Manufacturer shall be entitled to the offset described in subsection (B) above to the extent that it (or any person or entity that is a Released Party by virtue of its relationship with such Subsequent Participating Manufacturer) has paid on liability that would give rise to an offset under such subsection if paid by an Original Participating Manufacturer. 

	(S) 
	(S) 
	This release and covenant shall not operate to interfere with a Settling State's ability to enforce as against any Participating Manufacturer the provisions of this Agreement, or with the Court's ability to enter the Consent Decree or to maintain continuing jurisdiction to enforce such Consent Decree pursuant to the terms thereof. Provided, however, that neither subsection Ill{a) or Ill(r) ofthis 


	(6) 
	(6) 
	(6) 
	The Settling States do not purport to waive or release any claims on behalf oflndian tribes. 

	(7) 
	(7) 
	The Settling States do not waive or release any criminal liability based on federal, state or local law. 

	(8) 
	(8) 
	Notwithstanding the foregoing (and the definition of Released Panics), this release and covenant shall not apply to retailers, suppliers or distributors to the extent of any liability arising from the sale or distribution of Tobacco Products of, or the supply ofcomponent pens ofTobacco Products to, any non-Released Party. 

	(A) 
	(A) 
	Each Settling State (for itself and for the Releasing Panics) agrees that, ifa claim by a Releasing Party against a retailer, supplier or distributor that would be a Released Claim but for the operation ofthe preceding sentence results in or in any way gives rise to a claim-over (on any theory whatever) by such retailer, supplier or distributor against any Released Party (and such Released Party gives notice to the applicable Settling State within 30 days ofthe service ofsuch claim-over (or within 30 days a


	(I) 
	(I) 
	(I) 
	The Released Party shall take all ordinary and reasonable measures to defend the action fully. The Released Party may settle or enter into a stipulated judgment with respect to the action at any time in its sole discretion, but in such event the offset described in subsection (b)(2) or (bX3) below shall apply only if the Released Party obtains the relevant Attorney General's consent to such settlement or stipulated judgment, which consent shall not be unreasonably withheld. The Released Party shall not be e

	(2) 
	(2) 
	The following provisions shall apply where the Released Party is an Original Participating Manufacturer (or any person or entity that is a Released Party by virtue of its relationship with an Original Participating Manufacturer): 

	(A) 
	(A) 
	In the event of a settlement or stipulated judgment, the settlement or stipulated amount shall give rise to a continuing offset as such amount is actually paid against the full amount of such Original Participating Manufacturer's share (determined as described in step E of clause "Seventh" ofsubsection IXO)) ofthe applicable Settling State's Allocated Payment until such time as the settlement or stipulated amount is fully credited on a dollar-for-dollar basis. 

	(B) 
	(B) 
	Judgments (other than a defauhjudgment) against a Released Party in such an action shall, upon payment ofsuch judgment, give rise to an immediate and continuing offset against the full amount ofsuch Original Participating Manufacturer's share (detennined as described in subsection (A)) of the applicable Settling State's Allocated Payment, until such time as the judgment is fully credited on a dollar-for-dollar basis. 

	(C) 
	(C) 
	Each Settling State reserves the right to intervene in such an action (unless such action was brought by the Settling State) to the extent authorized by applicable law in order to protect the Settling State's interest under this Agreement. Each Participating Manufacturer agrees not to oppose any such intervention. 

	(D) 
	(D) 
	In the event that the offset under this subsection (b)(2) with respect to a particular Settling State would in any given year exceed such Original Participating Manufacturer's share of such Settling State's Allocated Payment (as such share had been reduced by adjustment, if any, pursuant to the NPM Adjustment, and has been reduced by offsets, ifany, pursuant to the Federal Tobacco Legislation Offset and the offset for miscalculated or disputed payments): (i) the offset to which such Original Participating M


	(a) 
	(a) 
	(a) 
	Within 10 days after the MSA Execution Date (or, as to any Settling State identified in the Additional States provision of Exhibit D, concurrently with the filing of its lawsuit), each Settling State and each Participating Manufacturer that is a pany in any of the lawsuits identified in Exhibit D shall jointly move for a stay of all proceedings in such Settling State's lawsuit with respect to the Participating Manufacturers and all other Released Parties (except any proceeding seeking public disclosure ofdo

	(b) 
	(b) 
	Not later than December 11, 1998 (or, as to any Settling State identified in the Additional States provision ofExhibit D, concWTently with the filing ofits lawsuit): 


	(I) 
	(I) 
	(I) 
	each Settling State that is a party to a lawsuit identified in Exhibit D and each Participating Manufacturer will: 

	(A) 
	(A) 
	tender this Agreement to the Court in such Settling State for its approval; and 

	(B) 
	(B) 
	tender to the Court in such Settling State for entry a consent decree conforming to the model consent decree attached hereto as Exhibit L (revisions or changes to such model consent decree shall be limited to the extent required by state procedural requirements to reflect accurately the factual setting of the case in question, but shall not include any substantive revision to the duties or obligations of any Settling State or Participating Manufacturer, except by agreement of all Original Participating Manu

	(2) 
	(2) 
	each Settling State shall seek entry of an order of dismissal ofclaims dismissing with prejudice all claims against the Participating Manufacturers and any other Released Party in such Settling State's action identified in Exhibit D. Provided, however, that the Settling State is not required to seek entry ofsuch an order in such Settling State's action against such a Released Party (other than a Participating Manufacturer) unless and until such Released Party has released the Releasing Parties (and delivere


	(a) 
	(a) 
	(a) 
	Upon State-Specific Finality in a Settling State, each Participating Manufacturer will dismiss without prejudice (and without costs and fees) the lawsuit(s) listed in Exhibit M pending in such Settling State in which the Participating Manufacturer is a plaintiff. Within I() days after the MSA Execution Date, each Participating Manufacturer and each Settling State that is a party in any of the lawsuits listed in Exhibit M shall jointly move for a stay ofall proceedings in such lawsuit. Such stay of a lawsuit

	(b) 
	(b) 
	Upon State-Specific Finality in a Settling State, each Participating Manufacturer will release and discharge any and all monetary Claims against such Settling State and any of such Settling State's officers, employees, agents, administrators, representatives, officials acting in their official capacity, agencies, departments, commissions, divisions and counsel relating to or in connection with the lawsuit(s) commenced by the Attorney General ofsuch Settling State identified in Exhibit D. 

	(c) 
	(c) 
	Upon State-Specific Finality in a Settling State, each Participating Manufacturer will release and discharge any and all monetary Claims against all subdivisions (political or otherwise, including, but not limited to, municipalities, counties, parishes, villages, unincorporated districts and hospital districts) ofsuch 


	(a) 
	(a) 
	(a) 
	The Original Participating Manufacturers agree that, with respect to any Settling State in which the Court has approved this Agreement and the Consent Decree, they shall severally reimburse the following "Governmental Entities": (I) the office of the Attorney General ofsuch Settling State; (2) the office ofthe governmental prosecuting authority for any political subdivision ofsuch Settling State with a lawsuit pending against any Participating Manufacturer as ofJuly I, 1998 (as identified in Exhibit N) that

	(b) 
	(b) 
	The Original Participating Manufacturers further agree seVCia!ly to pay the Governmental Entities in any Settling State in which State-Specific Finality has occurred an amount sufficient to compensate such Governmental Entities for time reasonably expended by attorneys and paralegals employed in such offices in connection with the litigation or resolution ofclaims asserted against or by the Participating Manufacturers in the actions identified in Exhibits D, M and N (but not including time relating to lobby

	(c) 
	(c) 
	Such Govenunental Entities seeking payment pursuant to subsection (a) and/or (b) shall provide the Original Participating Manufacturers with an appropriately documented statement of all costs, expenses and attorney and paralegal time for which payment is sought, and, solely with respect to payments sought pursuant to subsection (b), shall do so no earlier than the date on which State-Specific Finality occurs in such Settling State. All amounts to be paid pursuant to subsections (a) and (b) shall be subject 


	(b) 
	(b) 
	(b) 
	Limited Most-Favored Nation Provision. 

	(I) 
	(I) 
	Ifany Participating Manufacturer enters into any future settlement agreement ofother litigation comparable to any ofthe actions identified in Exhibit D brought by a non-foreign governmental plaintiff other than the federal government ("Future Settlement Agreement"): 

	(A) 
	(A) 
	before October I, 2000, on overall terms more favorable to such governmental plaintiff than the overall terms ofthis Agreement (after due consideration ofrelevant differences in population or other appropriate factors), then, unless a majority ofthe Settling States determines that the overall terms of the Future Settlement Agreement are not more favorable than the overall terms ofthis Agreement, the overall terms of this Agreement will be revised so that the Settling States will obtain treatment with respec

	(i) 
	(i) 
	the impaneling of the jury (or, in the event ofa non-jury trial, the commencement of trial) in such litigation or any severed or bifurcated portion thereof; or (ii) any court order or judicial determination relating to such litigation that (x) grants judgment (in whole or in part) against such 


	(B) 
	(B) 
	(B) 
	on or after October I, 2000, on non-economic terms more favorable to such governmental plaintiff!han the non-economic terms of this Agreement, and such Future Settlement Agreement includes terms lhat provide for lhe implementation of non-economic tobacco-related public health measures different from !hose contained in lhis Agreement, then this Agreement shall be revised with respect to such Participating Manufacturer to include terms comparable to such non-economic terms, unless a majority of the Settling S

	(2) 
	(2) 
	Ifany Settling State resolves by settlement Claims against any Non· Participating Manufacturer after the MSA Execution Date comparable to any Released Claim, and such resolution includes overall terms that arc more favorable to such Non-Participating Manufacturer than the terms oflhis Agreement (including, without limitation, any terms that relate to the marketing or distribution of Tobacco Products and any term that provides for a lower settlement cost on a per pack sold basis), then the overall terms oflh


	(3) 
	(3) 
	(3) 
	The parties agree that if any term ofthis Agreement is revised pursuant to subsection (b)(l) or (b)(2) above and the substance of such term before it was revised was also a term ofthe Consent Decree, each affected Settling State and each affected Participating Manufacturer shall jointly move the Court to amend the Consent Decree to conform the terms of the Consent Decree to the revised terms of the Agreement. 

	(4) 
	(4) 
	If at any time any Settling State agrees to relieve, in any respect, any Participating Manufacturer's obligation to make the payments as provided in this 


	(d) 
	(d) 
	(d) 
	Payments in Settlement. All payments to be made by the Participating Manufacturers pursuant to this Agreement are in senlement ofall of the Senling States' antitrust, consumer protection, common law negligence, statutory, common law and equitable claims for monetary, r<:stitutionary, equitable and injunctive relief alleged by the Settling States with respect to the year ofpayment or earlier years, except that no part ofany payment under this Agreement is made in senlement ofan actual or potential liability 

	(e) 
	(e) 
	No Determination or Admission. This Agreement is not intended to be and 


	(f) 
	(f) 
	(f) 
	Non-Admissibility. The settlement negotiations resulting in this Agreement have been undertaken by the Settling States and the Participating Manufacturers in good faith and for settlement purposes only, and no evidence ofnegotiations or discussions underlying this Agreement shall be offered or received in evidence in any action or proceeding for any purpose. Neither this Agreement nor any public discussions, public statements or public comments with respect to this Agreement by any Settling State or Partici

	(g) 
	(g) 
	Representations ofPanics. Each Settling State and each Participating Manufacturer hereby represents that this Agreement has been duly authorized and, upon execution, will constitute a valid and binding contractual obligation, enforceable in accordance with its terms, ofeach ofthem. The signatories hereto on behalf of their respective Settling States expressly represent and warrant that they have the authority to settle and release all Released Claims oftheir respective Settling States and any of their respe


	(h) 
	(h) 
	(h) 
	Obligations Several, Not Joint. All obligations ofthe Participating Manufacturers pursuant to this Agreement (including, but not limited to, all payment obligations) are intended to be, and shall remain, several and not joint. 

	(i) 
	(i) 
	Headings. The headings of the sections and subsections of this Agreement are not binding and are for reference only and do not limit, expand or otherwise affect the contents or meaning ofthis Agreement. 


	(n) 
	(n) 
	(n) 
	Governing Law. This Agreement (other than the Escrow Agreement) shall be governed by the laws ofthe relevant Settling State, without regard to the conflict ofJaw rules ofsuch Settling State. The Escrow Agreement shall be governed by the Jaws of the State in which the Escrow Court is located, without regard to the conflict ofJaw rules of such State. 

	(o) 
	(o) 
	Severability. 

	(I) 
	(I) 
	Sections VI, VII, IX, X, XI, XII, XIII, XIV, XVI, XVIII(b), (c), (d), (c), CO. (g), (h), (o), (p), (r). (s), (u), (w), (z), (bb), (dd), and Exhibits A, B, and E hereof("Nonseverable Provisions") arc not severable, except to the extent that severance ofsection VI is permitted by Settling States pursuant to subsection Vl(i) hereof. The remaining terms of this Agreement are severable, as set forth herein. 

	(2) 
	(2) 
	Ifa court materially modifies, renders unenforceable, or finds to be unlawful any of the Nonseverable Provisions, the NAAG executive committee shall select a team ofAuorneys General (the "Negotiating Team") to attempt to negotiate an equivalent or comparable substitute term or other appropriate credit or adjustment (a "Substitute Term") with the Original Participating Manufacturers. In the event that the court referred to in the preceding sentence is located in a Settling State, the Negotiating Team shall i


	(3) 
	(3) 
	(3) 
	If a court materially modifies, renders unenforceable, or finds to be unlawful any term ofthis Agreement other than a Nonseverable Provision: 

	(A) 
	(A) 
	The remaining terms ofthis Agreement shall remain in full force and effect. 

	(B) 
	(B) 
	Each Settling State whose rights or obligations under this Agreement 8IC affected by the coun's decision in question (the "Affected Settling State") and the Participating Manufacturers agree to negotiate in good :'nith a Substitute Tenn. Any agreement on a Substitute Term reached between the Participating Manufacturers and the Affected Settling State shall not modify or amend the terms ofthis Agreement with regard to any other Settling State. 

	(C) 
	(C) 
	If the Affected Settling State and the Participating Manufacturers are UIUible to agree on a Substitute Term, then they will submit the issue to non-binding mediation. Ifmediation fails to produce agreement to a Substitute Term, then that term shall be severed and the remainder of this Agreement shall remain in full force and effect. 


	(4) 
	(4) 
	(4) 
	If a court materially modifies, renders unenforceable, or finds to be unlawful any portion ofany provision ofthis Agreement, the remaining portions of such provision shall be unenforceable with respect to the affected Settling State unless a Substitute Term is anived at pursuant to subsection (o)(2) or (o)(3) hereof, whichever is applicable. 

	(p) 
	(p) 
	Intended Beneficiaries. No portion ofthis Agreement shall provide any rights to, or be enforceable by, any person or entity that is not a Settling State or a Released Party. No Settling State may assign or otherwise convey any right to enforce any provision of this Agreement. 

	(q) 
	(q) 
	Counterparts. This Agreement may be executed in counterparts. Facsimile or photocopied signatures shall be considered as valid signatures as ofthe date affixed, although the original signature pages shall thereafter be appended. 

	(r) 
	(r) 
	Applicability. The obligations and duties of each Participating Manufacturer set forth herein are applicable only to actions taken (or omitted to be taken) within the States. This subsection (r) shall not be construed as extending the territorial scope ofany obligation or duty set forth herein whose scope is otherwise limited by the terms hereof. 


	(t) 
	(t) 
	(t) 
	Non-Release. Except as otherwise specifically provided in this Agreement, nothing in this Agreement shall limit, prejudice or otherwise interfere with the rights of any Settling State or any Participating Manufacturer to pursue any and all rights and remedies it may have against any Non-Participating Manufacturer or other non-Released Party. 

	(u) 
	(u) 
	Termi!Uition. 

	(I) 
	(I) 
	Unless otherwise agreed to by each ofthe Original Participating Manufacturers and the Settling State in question, in the event that (A) State· Specific Finality in a Settling State does not occur in such Settling State on or before December 31, 2001; or (B) this Agreement or the Consent Decree has been disapproved by the Court (or, in the event ofan appeal from or review of a decision ofthe Court to approve this Agreement and the Consent Decree, by the court hearing such appeal or conducting such review), a


	(2) 
	(2) 
	(2) 
	If this Agreement is terminated with respect to a Settling State for whatever reason, then (A) the applicable statute oflimitation or any similar time requirement shall be tolled from the date such Settling State signed this Agreement until the later of the time permitted by applicable law or for one year from the date of such termination, with the effect that the parties shall be in the same position with respect to the statute of limitation as they were at the time such Settling State filed its action, an

	(v) 
	(v) 
	Freedom oflnformation Requests. Upon the occurrence of State-Specific Finality in a Settling State, each Participating Manufacturer will withdraw in writing any and all requests for information, administrative applications, and proceedings brought or caused to be brought by such Participating Manufacturer pursuant to such Settling State's freedom of information law relating to the subject matter ofthe lawsuits identified in Exhibit D. 

	(w) 
	(w) 
	Bankruptcy. The following provisions shall apply ifa Participating Manufacturer both enters Bankruptcy and at any time thereafter is not timely performing its financial obligations as required under this Agreement: 

	(I) 
	(I) 
	In the event that both a number of Settling States equal to at least 75% of the total number of Settling States and Settling States having aggregate Allocable Shares equal to at least 75% ofthe total aggregate Allocable Shares assigned to all Settling States deem (by written notice to the Participating Manufacturers other than the bankrupt Participating Manufacturer) that the financial obligations ofthis Agreement have been terminated and rendered null and void as to such bankrupt Participating Manufacturer

	(A) 
	(A) 
	all agreements, all concessions, all reductions ofReleasing Parties' Claims, and all releases and covenants not to sue, contained in this Agreement shall be null and void as to such Participating Manufacturer. Provided, however, that (i) all reductions ofReleasing Parties' Claims, and all releases and covenants not to sue, contained in this Agreement shall remain in full force and effect as to all persons or entities (other than the bankrupt Participating Manufacturer itself or any person or entity that, as


	(B) 
	(B) 
	(B) 
	the Settling States shall have the right to assen any and all claims against such Participating Manufacturer in the Bankruptcy or otherwise without regard to any limits otherwise provided in this Agreement (subject to any and all defenses against such claims); 

	(C) 
	(C) 
	the Settling States may exercise all rights provided under the federal Bankruptcy Code (or other applicable bankruptcy law) with respect to their Claims against such Participating Manufacturer, including the right to initiate and complete police and regulatory actions against such Participating Manufacturer pursuant to the exceptions to the automatic stay set fonh in section 362(b) of the Bankruptcy Code (provided, however, that such Participating Manufacturer may contest whether the Settling State's action

	(D) 
	(D) 
	to the extent that any Settling State is pursuing a police and regulatory action against such Participating Manufacturer as described in subsection (I )(C), such Participating Manufacturer shall not request or 


	(2) 
	(2) 
	(2) 
	Whether or not the Settling States exercise the option set forth in subsection (I) (and whether or not such option, if exercised, is valid and enforceable): 

	(A) 
	(A) 
	In the event that the bankrupt Participating Manufacturer is an Original Participating Manufacturer, such Participating Manufacturer shall continue to be treated as an Original Participating Manufacturer for all purposes under this Agreement except (i) such Participating Manufacturer shall be treated as a Non-Participating Manufacturer (and not as an Original Participating Manufacturer or Participating Manufacturer) for all purposes with respect to subsections IX(dXI), IX(d)(2) and IX(d)(3) (including, but 


	(C) 
	(C) 
	(C) 
	Revision ofthis Agreement pursuant to subsection XVIII(bX2) shall not be required by virtue ofany resolution on an involuntary basis in the Bankruptcy ofClaims against the bankrupt Panicipating Manufacturer. 

	(x) 
	(x) 
	Notice of Material Transfers. Each Panicipating Manufacturer shall provide notice to each Settling State at least 20 days before consununating a sale, transfer oftitle 


	(y) 
	(y) 
	(y) 
	Entire Agreement. This Agreement (together with any agreements expressly contemplated hereby and any other contemporaneous written agreements) embodies the entir" agreement and understanding between and among the Settling States and the Panicipating Manufacturers relating to the subject matter hereof and supersedes {I) all prior agreements and understandings relating to such subject matter, whether written or oral, and (2) all purponedly contemporaneous oral agreements and understandings relating to such su

	(z) 
	(z) 
	Business Days. Any obligation hereunder that, under the terms ofthis Agreement, is to be performed on a day that is not a Business Day shall be performed on the first Business Day thereafter. 


	genin.11 
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	(a) 
	(a) 
	(a) 
	Capitalized terms used in this Escrow Agreement and not otherwise defined herein shall have the meaning given to such terms in the Agreement. 

	(b) 
	(b) 
	"Escrow Court" means the court ofthe State ofNew York to which the Agreement is presented for approval, or such other court as agreed to by the Original Participating Manufacturers and a majority of those Attorneys General who are both the Attorney General ofa Settling State and a member ofthe NAAG eKecutive committee at the time in question. 


	(b) 
	(b) 
	(b) 
	(b) 
	The Escrow Agent shall allocate the Escrow among the following separate accounts (each an "Account" and collectively the "Accounts''): 

	Subsection VI (b) Account Subsection VI( c) Account (First) Subsection VI(c) Account (Subsequent) Subsection VJII(b) Account Subsection VIII(c) Account Subsection IX(b) Account (First) Sub~ection IX(b) Account (Subsequent) Subsection IX(c)(l) Account Subsection IX(c)(2) Account Subsection IX( e) Account Disputed Payments Account State-Specific Accounts with respect to each Settling State in which State-Specific Finality occurs. 

	(c) 
	(c) 
	All amounts credited to an Account shall be retained in such Account until disbursed therefrom in accordance with the provisions of this Escrow Agreement pursuant to (i) written instructions from the Independent Auditor; or 

	(ii) 
	(ii) 
	written instructions from all of the following: all ofthe Original Participating Manufacturers; all of the Subsequent Participating Manufacturers that contributed to such amounts in such Account; and all of the Settling States (collectively, the "Escrow Parties"). In the event ofa conflict, instructions pursuant to clause (ii) shall govern over instructions pursuant to clause (i). 

	(d) 
	(d) 
	On the ftrst Business Day after the date any payment is due under the Agreement, the Escrow Agent shall deliver to each other Notice Party a written statement showing the amount ofsuch payment (or indicating that no payment was made, if such is the case), the source ofsuch payment, the Account or Accounts to which such payment has been credited, and the payment instructions received by the Escrow Agent from the Independent Auditor with respect to such payment. 

	(e) 
	(e) 
	The Escrow Agent shall comply with all payment instructions received from the Independent Auditor unless before II :00 a.m. (New York City time) on the scheduled date of payment it receives written instructions to the contrary from all of the Escrow Parties, in which event it shall comply with such instructions. 

	(f) 
	(f) 
	On the first Business Day after disbursing any funds from an Account, the Escrow Agent shall deliver to each other Notice Party a written statement showing the amount disbursed, the date ofsuch disbursement and the payee ofthe disbursed funds. 


	(I) 
	(I) 
	(I) 
	Any amount that, in any given year, is to be adjusted for inflation pursuant to this Exhibit (the "Base Amount") shall be alljusted upward by adding to such Base Amount the Inflation Adjustment. 

	(2) 
	(2) 
	The Inflation Adjustment shall be calculated by multiplying the Base .Amount by the Inflation Adjustment Percentage applicable in that year. .

	(3) 
	(3) 
	The Inflation Adjustment Percentage applicable to payments due in the year 2000 shall be equal to the greater of3% or the CPI%. For example, ifthe Consumer Price Index for December 1999 (as released in January 2000) is 2% higher than the Consumer Price Index for December I 998 (as released in January 1999), then the CPI% with respect to a payment due in 2000 would be 2%. The Inflation Adjustment Percentage applicable in the year 2000 would thus be 3%. 

	(4) 
	(4) 
	The Inflation Adjustment Percentage applicable to payments due in any year after 2000 shall be calculated by applying each year the greater of3% or the CPI% on the Inflation Adjustment Percentage applicable to payments due in the prior year. Continuing the example in subsection (3) above, if the CPI% with respect to a payment due in 2001 is 6%, then the Inflation Adjustment Percentage applicable in 2001 would be 9.1800000% (an additional 6% applied on the 3% Inflation Adjustment Percentage applicable in 200

	(5) 
	(5) 
	''Consumer Price Index" means the Consumer Price Index for All Urban Consumers as published by the Bureau ofLabor Statistics ofthe U.S. Department of Labor (or other similar measures agreed to by the Settling States and the Participating Manufacturers). 

	(6) 
	(6) 
	The "CPI%" means the actual total percent change in the Consumer Price Index during the calendar year immediately preceding the year in which the payment in question is due. 

	(7) 
	(7) 
	Additional Exameles. 

	(A) 
	(A) 
	Calculating the Inflation Adjustment Percentages: 


	2. .
	2. .
	2. .
	Alaska State ofAlaslca v. Philip Morris, Inc .• et al., Superior Court, First Judicial District ofJuneau, No. IJU-97915 CI (Alaska) 

	3. .
	3. .
	Arizona 


	4. .
	4. .
	4. .
	4. .
	Arkansas 

	State ofArkansas v. The American Tobacco Co., Inc., eta/., Chancery Court, 6'• Division, Pulaski County, No. IJ 97-2982 (Ark.) 

	5. .
	5. .
	California 


	6. .
	6. .
	6. .
	Colorado State ofCo/orado eta/., v. R.J. Reynolds Tobacco Co., eta/., District Court, City and County ofDenver, No. 97CV3432 (Colo.) 

	7. .
	7. .
	Connecticut State ofConnecticut v. Philip Morris, e/ a/., Superior Court, Judicial District of Waterbury No. X02 CV96-0148414S (Conn.) 

	8. .
	8. .
	Georgia State ofGeorgia el a/. v. Philip Morris, Inc .. et aT.• Superior Court, Fulton County, No. CA E-61692 (Ga.) 

	9. .
	9. .
	Hawaii 


	12. .
	12. .
	12. .
	12. .
	Indiana 

	State ofIndiana v. Philip Morris, Inc., et al., Marion County Superior Court, No. 49D 07-9702-CT -000236 (Ind.) 

	13. .
	13. .
	Iowa 


	16. .
	16. .
	16. .
	Maine SiQii"ofMaine v. Philip Morris, Inc., et of., Superior Court, Kennebec County, No. CV 97·134 {Me.) 

	17. .
	17. .
	Maryland Maryland v. Philip Morris Incorporated, et al., Baltimore City Circuit Court, No. 96-122017-CL211487 (Md.) 

	18. .
	18. .
	Massachusetts Commonwealth ofMassachusel/s v. Philip Morris Inc., et al., Middlesex Superior Court, No. 95-7378 (Mass.) 

	19. .
	19. .
	Michigan Kelley v. Philip Morris Incorporated, eta/., Ingham County Circuit Court, 30'' Judicial Circuit, No. 96-84281-CZ (Mich.) 

	20. .
	20. .
	Missouri State ofMissouri v. American Tobacco Co .. Inc. eta/., Circuit Court, City ofSt. Louis, No. 972-1465 (Mo.) 


	22. .
	22. .
	22. .
	Nebraska State ofNebraslw v. R.J. Reynolds Tobacco Co., et al.. District Court, Lancaster County, No. 573277 (Neb.) 

	23. .
	23. .
	23. .
	Nevada 

	Ne.,ada "-Philip Morris, Incorporated. eta/., Second Judicial Court, Washoe County, No. CV97-03279 (Nev.) 

	24. .
	24. .
	New Hampshire New Hampshire v. R.J. Reynolds, Tobacco Co .. eta/., New Hampshire Superior Court, Merrimack County, No. 97-E-165 (N.H.) 

	25. .
	25. .
	New Jersey State ofNew Jersey v. R.J. Reynolds Tobacco Company, et of.. Superior Court, Chancery Division, Middlesex County, No. C-254-96 (N.J.) 

	26. .
	26. .
	New Mexico State ofNew Mexico, v. The American Tobacco Co., eta/., First Judicial District Coun, County of Santa Fe, No. SF-1235 c (N.M.) 

	27. .
	27. .
	New York State State ofNew York et of. v. Philip Morris, Inc., eta!., Supreme Court ofthe State ofNew York, County ofNew York, No. 40036Jf97 (N.Y.) 

	28. .
	28. .
	Ohio State ofOhio v. Philip Morris, Inc., eta!.. Coun of Common Pleas, Franklin County, No. 97CVH055114 (Ohio) 

	29. .
	29. .
	Oklahoma State ofOklahama, et al. v. R.J. Reynolds Tobacco Company. era/., District Court, Cleveland County, No. CJ-96-1499-L (Okla.) 

	30. .
	30. .
	Oregon Stare ofOregan v. The American Tobacco Co., el of.. Circuit Court, Multnomah County, No. 9706-04457 (Or.) 

	31. .
	31. .
	Pennsylvania Commonwealth ofPennsylvania v. Philip Marris, Inc., era/., Court of Common Pleas, Philadelphia County, April Tenn 1997, No. 2443 

	32. .
	32. .
	Puerto Rico Rosse/la, eta/. v. Brawn & Williamson Tobacco Corporation. el a/., U.S. District Court, Puerto Rico, No. 97-1910JAF 

	33. .
	33. .
	Rhode Island State ofRhode Island v. American Tobacco Co., eta/., Rhode Island Superior Court, Providence, No. 97-3058 (R.I.) 

	34. .
	34. .
	South Carolina 


	35. .
	35. .
	35. .
	South Dakota State ofSouth Dakota. et al. v. Philip Morris, Inc .• et al.. Circuit Court, Hughes County, Sixth Judicial Circuit, No. 98-65 (S.D.) 

	36. .
	36. .
	Utah State ofUtah v. R.J. Reynolds Tobacco Compaey, et al.• U.S. District Court, Central Division, No. 96 CV OB29W (Utah) 

	37. .
	37. .
	Vennont State ofVermont v. Philip Morris. Inc .. et al .. Chittenden Superior Court, Chittenden County, No. 744-97 (Vt.) and 5816-98 (Vt.) 

	38. .
	38. .
	Washington State ofWashington v. American Tobacco Co. Inc., et ol.. Superior Court of Washington, King County, No. 96-2-1505608SEA (Wash.) 

	39. .
	39. .
	West Virginia McGraw, eta/. v. The American Tobacco Company, et ol.. Kanawha County Circuit Court, No. 94-1707 (W.Va.) 

	40. .
	40. .
	Wisconsin Stale ofWisconsin v. Philip Morris Inc .. e/ a/., Circuit Court, Branch II, Dane County, No. 97-CV-328 (Wis.) 


	(A) .
	(A) .
	(A) .
	In the event the aggregate number of Cigarettes shipped in or to the fifty United States, the District of Columbia, and Puerto Rico by the Original Participating Manufacturers in the Applicable Year (as defined hereinbelow) (the "Actual Volume") is greater than 475,656,000,000 Cigarettes (the "Base Volume"), the Applicable Base Payment shall be multiplied by the ratio ofthe Actual Volume to the Base Volume. 

	(B) .
	(B) .
	In the event the Actual Volume is Jess than the Base Volume, 

	i. .
	i. .
	The Applicable Base Payment shall be reduced by subtracting from it the amount equal to such Applicable Base Payment multiplied both by 0.98 and by the result of(i) I(one) minus (ii) the ratio of the Actual Volume to the Base Volume. 


	(1) 
	(1) 
	(1) 
	only to those Original Participating Manufacturers whose operating income from sales ofCigarenes in the fifty United Stales, the District ofColumbia and Puerto Rico for the year for which the Base Payment is being adjusted is greater than their respective operating income from such sales of Cigarettes (including operating income from such sales of any oftheir Affiliates that do not continue to have such sales after the MSA Execution Date) in 1996 (as increased for inflation as provided in Exhibit C hereto b

	(2) 
	(2) 
	among the Original Participatins Manufacturers described in paragraph {I) above in proportion to the ratio of{x) the increase in the operating income from sales ofCigarettes (as described in paragraph {I)) ofthe Original Participating Manufacturer in question, to (y) the aggregate increase in the operating income from sales ofCigarenes (as described in 


	(C) .
	(C) .
	(C) .
	"Applicable Year" means the calendar year immediately preceding the year in which the payment at issue is due, regardless of when such payment is made. 

	(D) .
	(D) .
	For purposes ofthis Exhibit, shipments shall be measured as provided in subsection ll(mm). 


	2. .
	2. .
	2. .
	Inclusion ofcigars within the definition oftobacco products. 

	3. .
	3. .
	Enhancement of enforcement effortS to identify and prosecute violations of laws prohibiting retail sales to Youth. 

	4. .
	4. .
	Encouraging or supporting use oftechnology to increase effectiveness of age-ofpurchase laws, such as. without limitation, the use ofprogrammable scanners, scanners to read drivers' licenses, or use ofother agei!D data banks. 


	7. .
	7. .
	7. .
	Limitations on tobacco product advertising in or on school facilities, or wearing of tobacco logo merchandise in or on school property. 

	8. .
	8. .
	Limitations on non-tobacco products which are designed to look like tobacco products, such as bubble gum cigars, candy cigarettes, etc. 


	(2) 
	(2) 
	(2) 
	Employee Benefits. Fund all employee benefit and pension programs; provided, however, that unless ERISA or other federal or state law prohibits it, such funding will be accomplished through periodic contributions by the Original Participating Manufacturers, according to their Relative Market Shares, into a trust or a like mechanism, whieh trust or like mechanism will be established within 90 days ofcourt approval ofthe plan of dissolution. An opinion letter will be appended to the dissolution plan to certif

	(3) 
	(3) 
	Leases. Tenninate all leaseholds at the earliest possible date pursuant to the leases; provided, however, that Tl may retain or lease anew such space (or lease other space) as needed for its wind-down activities, for TITI.. testing as described herein, and for subsequent litigation defense activities. Immediately upon execution ofthis Agreement, Tl will provide notice to each ofits landlords ofits desire to terminate its lease with such landlord, and will request that the landlord take all steps to re-lease

	(b) 
	(b) 
	Assets/Debts. Within 60 days after court approval ofa plan ofdissolution, Tl will provide to the Attorney General of New York and append to the dissolution plan a description ofall of its assets, its debts, tax claims against it, claims ofstate and federal govenunents against it, creditor claims against it, pending litigation in which it is a pany and notices of claims against it. 

	(c) 
	(c) 
	Documents. Subject to the privacy protections provided by New York Public Officers Law §§ 91-99, Tl will provide a copy ofor otherwise make available to the State of New York all documents in its possession, excluding those that Tl continues to claim to be subject to any auomey-client privilege, attorney work product protection, common interest/joint defense privilege or any other applicable privilege (collectively, "privilege") after the re-examination ofprivilege claims pursuant to coun order in State ofO

	v. 
	v. 
	R.J. Reynolds Tobacco Company, et al., CJ-96-2499-L (Dist. Ct., Cleveland County) (the "Oklahoma action"): 

	(I) 
	(I) 
	11 will deliver to the Attorney General ofthe State ofNew York a copy ofthe privilege log served by it in the Oklahnma action. Upon a written request by the Attorney General, 11 will deliver an updated version of its privilege log, if any such updated version exists. 

	(2) 
	(2) 
	The disclosure of any document or documents claimed to be privileged will be governed by section IV ofthis Agreement. 

	(3) 
	(3) 
	At the conclusion ofthe document production and privilege logging process, Tl will provide a sworn affidavit that all documents in its possession have been made available to the Attorney General ofNew York except for documents claimed to be privileged, and that any privilege Jogs that already exist have been made available to the Attorney General. 

	(d) 
	(d) 
	Remaining Assets. On mutual agreement between 11 and the Attorney General of New York, a not-for-profit health or child welfare organization will be named as the beneficiary ofany Tl assets that remain after lawful transfers of assets and satisfaction ofTI's employee benefit obligations and any other debts, liabilities or claims. 

	(e) 
	(e) 
	Defense of Litigation. Pursuant to Section 1006 of the New York Not-forProfit Corporations Law, Tl will have the right to continue to defend its litigation interests with respect to any claims against it that are pending or threatened now or that are brought or threatened in the future. TI will retain sole discretion over all litigation decisions, including, without limitation, decisions with respect to asserting any privileges or defenses, having privileged communications and creating privileged documents


	(f) 
	(f) 
	(f) 
	No public statement. Except as necessary in the course of litigation defense as set forth in section (e) above, upon court approval ofa plan ofdissolution, neither Tl nor any of its employees or agents acting in their official capacity on behalf ofTI will issue any statements, press releases, or other public statement concerning tobacco. 

	(g) 
	(g) 
	Wind·down. After court approval ofa plan of dissolution, Tl will effectuate wind-down of all activities (other than its defense oflitigation as described in section (e) above) expeditiously, and in no event later !han I 80 days after the date ofcourt approval ofthe plan ofdissolution. TI will provide monthly status reports to the Allomcy General ofNew York regarding the progress of wind-down efforts and work remaining to be done with respect to £Uch effortS. 

	(h) 
	(h) 
	Tin. Notwithstanding any other provision ofthis Exhibit G or the dissolution plan, n may perform TilL industry-wide cigarette testing pursuant to !he FTC method or any other testing prescribed by stale or federal law until such function is 


	(j) 
	(j) 
	(j) 
	No Determination or Admission. The dissolution ofTI and any proceedings taken hereunder are not intended to be and shall not in any event be construed as, deemed to be, or represented or caused to be represented by any Settling State as, an admission or concession or evidence of any liability or any wrongdoing whatsoever on the pan of TJ, any of its current or former members or anyone acting on their behalf. Tl specifically disclaims and denies any liability or wrongdoing whatsoever with respect to the clai

	(k) 
	(k) 
	Court ApProval. The Attorney General ofthe State of New York and the Original Participating Manufacturers will prepare a joint plan of dissolution for submission to the Supreme Coun of the State of New York, all ofthe terms of which will be agreed on and consented to by the Attorney General and the Original Participating Manufacturers consistent with this schedule. The Original Participating Manufacturers and their employees, as officers and directors ofT!, will take whatever steps arc necessary to execute 


	(1) 
	(1) 
	(1) 
	the Original Participating Manufacturers may, at their election, nevertheless proceed with the dissolution plan as modified by the court; or 

	(2) 
	(2) 
	if the Original Participating Manufacturers elect not to proceed with the court-modified dissolution plan, the Original Participating Manufacturers will be released from any obligations or undertakings under this Agreement or this schedule with respect to Tl; provided, however, that the Original Participating Manufacturers will engage in good faith negotiations with the New York Attorney General to agree upon the term or terms ofthe dissolution plan that the court may have modified in an dfort to agree upon


	(a) .
	(a) .
	(a) .
	Philip Morris Companies, Inc., et al., v. American Broadcasting Companies, Inc., et al., At Law No. 760CL94X00816-00 (Cir. Ct., City of Richmond) 

	(b) .
	(b) .
	Harley-Davidson v. Lorillard Tobacco Co., No. 93-947 (S.D.N.Y.) 

	(c) .
	(c) .
	Lori liard Tobacco Co. v. Harley-Davidson, No. 93-6098 (E.D. Wis.) 

	(d) .
	(d) .
	Brown & Williamson v. Jacobson and CBS, Inc., No. 82-648 (N.D. Ill.) 

	(e) .
	(e) .
	The FTC investigations oftobacco indus!Jy advertising and promotion as embodied in the following cites: 

	I. 
	I. 
	46 FTC 706 


	2. 
	2. 
	2. 
	48 FTC 82 

	3. 
	3. 
	46 FTC 735 

	4. 
	4. 
	47 FTC 1393 

	5. 
	5. 
	108 F. Supp. 573 

	6. 
	6. 
	55 FTC 354 

	7. 
	7. 
	56 FTC 96 

	8. 
	8. 
	79 FTC 255 

	9. 
	9. 
	80FTC455 

	10. 
	10. 
	Investigation #8023069 


	(a) 
	(a) 
	(a) 
	Each Original Participating Manufacturer and Tobacco-Related Organization will create and maintain on its website, at its expense, an enhanced, searchable index, as described below, using Alta-Vista or functionally comparable software, for all of the documents currently on its website and all documents being placed on its website pursuant to section IV of this Agreement. 

	(b) 
	(b) 
	The searchable indices of documents on these websites will include: 

	(I) 
	(I) 
	all of the information contained in the 4(b) indices produced to the State Attorneys General (e><cluding fields specific only to the Minnesota action other than "request number"); 

	(2) 
	(2) 
	the following additional fields ofinformation (or their substantial equivalent) to the extent such infonnation already exists in an electronic format that can be 

	(c) 
	(c) 
	Each Original Participating Manufacturer and Tobacco-Related Organization will add, ifnot already available, a user-friendly document retrieval feature on the Website consisting ofa "view all pages" function with enhanced image viewer capability that will enable users to choose to view and/or print either "all pages" for a specific document or "page-by-page". 

	(d) 
	(d) 
	Each Original Participating Manufacturer and Tobacco-Related Organizations will provide at its own expense to NAAG a copy set in electronic form ofits website document images and its accompanying subsection IV(h) index in ASCII-delimited fonn for all of the documents currently on its website and all ofthe documents described in subsection IV(d) of this Agreement. The Original Participating Manufacturers and Tobacco-Related Organizations will not object to any subsequent distribution and/or reproduction ofth


	(A) 
	(A) 
	(A) 
	to investigate and/or litisate &uspectcd violations ofthe Agreement and/or Consent Decree; 

	(B) 
	(B) 
	to investigate and/or litigate suspected violations ofstate and/or federal antitrust or consumer protection laws with respect to the manufacture, use, marketinG and sales oftobacco products; and (C) to enforce the Qualifying Statute ("QIIalifying Actions"). The Special Committee shall entertain requests only from Senling States for disbursement from the fund associated with a Qualifying Action ("Grant Application"). 


	grants made to a single: state to no more than $500,000.00. 
	200,000.00
	SlOO,OOO.OO. 
	(A) .
	(A) .
	(A) .
	A description of the contemplated/pending action, including the scope ofthe alleged violation and the area (state/regional/multi-state) likely to be affected by the suspected offending conduct. 

	(B) .
	(B) .
	A stlltement whether the action is actively and curren1ly pursued by any other Attorney General or other prosecuting authority. 

	(C) .
	(C) .
	A description ofthe purposes for which the monies sought will be used. 

	(D) .
	(D) .
	The amount requested. 

	(E) .
	(E) .
	A directive as to how disbursements from the Fund should be made, e.g., either directly to a supplier ofservices (consultants, experts, witnesses, and the like), to the Attorney General's office directly, or in the case ofmulti-state action, toone or more Attorneys General's offices designated as a recipient ofthe monies. 

	(F) .
	(F) .
	A statement that the applicant Attorney(s) General will, to the extent permitted by law, pay back to the Fund all, or as much as is possible, ofthe monies received, upon receipt of any monetary recovery obtained in the contcmplatccllpending litigation or settlement of the action. 

	(G) .
	(G) .
	A certification that no part ofthe grant monies will be used to pay the salaries or ordinary expenses ofany regular employee ofthe office ofthe applicant(s) and that the grant will be used solely to pay for the stated pwpose. 

	(H) .
	(H) .
	A certification that an accounting will be provided to NAAG ofall monies received by the applicant(s) by no later than the 30th ofJune next following any receipt ofsuch monies. 


	VI. 
	VI. 
	VI. 
	MISCELLANEOUS PROVISIONS 

	A. 
	A. 
	Jurisdiction ofthis case is retained by the Court for the purposes ofimplementing and enforcing the Agreement and this Consent Decree and Final Judgment and enabling the continuing proceedings contemplated herein. Whenever possible, the State of[name of Settling State) and the Participating Manufacturers shall seek to resolve any issue that may eldst as to compliance with this Consent Decree and Final Judgment by discussion among the appropriate designees named pursuant to subsection XVIII(m) of the Agreeme

	B. 
	B. 
	This Consent Decree and Final Judgment is not intended to be, and shall not in any event be construed as, or deemed to be, an admission or concession or evidence of(l) any liability or any wrongdoing whatsoever on the pan ofany Released Party or that any Released Pany has engaged in any of the activities barred by this Consent Decree and Final Judgment; or 


	(2) 
	(2) 
	(2) 
	personal jurisdiction over any person or entity other than the Participating Manufacturers. Each Participating Manufacturer specifically disclaims and denies any liability or wrongdoing whatsoever with respect to the claims and allegations asserted against it in this action, and has stipulated to the enuy of this Consent Decree and Final Judgment solely to avoid the further expense, inconvenience, burden and risk oflitigation. 

	C. 
	C. 
	Except as expressly provided otherwise in the Agreement, this Consent Decree and Final Judgment shall not be modified (by this Court, by any other court or by any other means) Wtless the party seeldng modification demonstrates, by clear and convincing evidence, that it will suffer irreparable harm from new and unforeseen conditions. Provided, however, that the provisions ofsections Ill, V, VI and VII ofthis Consent Decree and Final Judgment shall in no event be subject to modification without the consent of


	VII. 
	VII. 
	VII. 
	FINAL DISPOSITION 

	A. 
	A. 
	The Agreement, the settlement set forth therein, and the establishment ofthe escrow provided for therein are hereby approved in all respects, and all claims are hereby dismissed with prejudice as provided therein. 

	B. 
	B. 
	The Court finds that the person[s] signing the Agreement have full and complete authority to enter into the binding and fully effective settlement ofthis action as set forth in the Agreement. The Court further fmds that entering into this settlement is In the best interests of the State of{name of Settling State]. 


	2. .
	2. .
	2. .
	Philip Morris, Inc., et al. v. Bruce Botelho, Attorney General ofthe State ofAlaska, In His Official Capacity, Civ. No. A97-0003CV, United States District Court for the District ofAlaska 

	3. .
	3. .
	3. .
	Philip Morris, Inc., eta!. v. Scott Harshbarger, Attorney General of the 

	Commonwealth of Massachusetts, In His Official Capacity, Civ. No. 95·12574· GAO, United States District Court for the District of Massachusetts 

	4. .
	4. .
	Philip Morris, Inc., et al. v. Richard Blumenthal, Attorney General of the State of Connecticut, In His Official Capacity, Civ. No. 396CV01221 (PCD), United States District Court for the District ofConnecticut 

	5. .
	5. .
	Philip Morris, et al. v. William H. Sorrell, et al., No. I :98-ev-132, United States District Court for the District of Vermont 


	1. .
	1. .
	1. .
	City ofNew York, et at. v. The Tobacco Institute, Inc. et al., Supreme Coun of the State ofNew York, County of New York, Index No. 406225/96 

	2. .
	2. .
	County ofErie v. The Tobacco Institute, Inc. et al., Supreme Court of the State of New York, County ofEric, Index No.I1997/3S9 

	3. .
	3. .
	County of Los Angeles v. JU. Reynolds Tobacco Co. ct at,, San Diego Superior Court, No. 707651 

	4. .
	4. .
	The People v. Philip Morris, Inc. eta!., San Francisco Superior Court, No. 980864 


	(a) 
	(a) 
	(a) 
	"Action" means the lawsuit identified in Exhibit D, M or N to the Agreement that has been brought by or against the State ofSTATE [or Litigating Political Subdivision). 

	(b) 
	(b) 
	u Allocated Amount'' means the amount ofany Applicable Quarterly Payment allocated to any Private Counsel (including STATE Outside Counsel) pursuant to section 17 hereof. 

	(c) 
	(c) 
	"Allocable Llguldattd Share" means, in the event that the swn of all Payable Liquidated Fees ofPrivate Counsel as ofany date specified in section Bhereof exceeds the Applicable Liquidation Amount for any payment described therein, a percentage share ofthe Applicable Liquidation Amount equal to the proportion of(i) the amount of 


	(d) 
	(d) 
	(d) 
	"Applicable Liquidation Amount" means, for purposes ofthe payments .described in section 8 hereof

	(i) 
	(i) 
	for the payment described in subsection (a) thereof, $125 million; 

	(ii) 
	(ii) 
	for the payment described in subsection (b) thereof, the difference between (A) $250 million and (B) the sum ofall amounts paid in satisfaction of all Payable Liquidated Fees of Outside Counsel pursuant to subsection (a) thereof; 


	(b) 
	(b) 
	(b) 
	thereof; 

	(iv) 
	(iv) 
	for the payment described in subsection (d) thereof, the difference between (A) $250 million and (B) the sum ofall amounts paid in satisfaction of all Payable Liquidated Fees ofOutside Counsel pursuant to subsections (a), {b) and (c) thereof; 

	(v) 
	(v) 
	for the payment described in subsection (e) thereof, the difference 


	(c) 
	(c) 
	(c) 
	and (d) thereof; 

	(vi) 
	(vi) 
	for each ofthe first, second and third quarterly payments for any calendar year described in subsection (f) thereof. $62.5 million; and 


	(e) 
	(e) 
	(e) 
	''Applicalion" means a written application for a Fee Award submitted to the Panel, as well as all supporting materials (which may include video recordings of interviews). 

	(f) 
	(f) 
	''Approved Cost Stalemenl'' means both (i) a Cost Statement that has been accepted by the Original Participating Manufacturers; and (ii) in the event that a Cost Statement submitted by STATE Outside Counsel is disputed, the determination by arbitration pursuant to subsection {b) ofsection 15l hereofas to the amount ofthe reasonable costs and expenses of STATE Outside Counsel. 

	(g) 
	(g) 
	"Cost Statement" means a signed and attested suuement ofreasonable costs and expenses ofOutside Counsel for any action identified on Exhibit D, MorN to the Agreement that has been brought by or against a Settling State or Litigating Political Subdivision. 

	(h) 
	(h) 
	"Designated Representative" means the person designated in writing, by each person or entity identified in Exhibit S to the Agreement [by the Attorney General of the State ofSTATE or as later certified in writing by the governmenll.l prosecuting authority ofthe Litigating Political Subdivision], to act as their agent in receiving payments from the Original Participating Manufacturers for the benefit ofSTATE Outside Counsel pursuant to sections 8, 16 and 19 hereof, as applicable. 

	(i) 
	(i) 
	"Director" means the Director ofthe Private Adjudication Center of!he Duke University School ofLaw or such other person or entity as may be chosen by agreement ofthe Original Participating Manufacturers and the Committee described in the second sentence ofparagraph (b)(ii) of section II hereof. 

	(j) 
	(j) 
	"Eligible CoJJnser' means Private Counsel eligible to be allocated a part of a .Quanerly Fee Amount pursuant to section 17 hereof. .

	(k) 
	(k) 
	"Federal Legislation" means federal legislation that imposes an enforceable obligation on Participating Defendants to pay attorneys' fees with respect to Private Counsel. 

	(l) 
	(l) 
	"Fee Awarlf' mean• any award ofattorneys' fees by the Panel in coMection .with a Tobacco Case. .

	(m) 
	(m) 
	"Liquidated Fee" means an attorneys' fee for Outside Counsel for any action identified on Exhibit D, MorN 10 the Agreement that has been brought by or against a Settling State or Litigating Political Subdivision, in an amount agreed upon by the Original Participating Manufacturers and such Outside Counsel. 

	(n) 
	(n) 
	"OJJtside CoJJnser' means all those Private Counsel identified in ExhibitS to the Agreement. 

	(o) 
	(o) 
	"Panef' means the three-member arbitration panel described in section I I hereof. 

	(p) 
	(p) 
	"Party" means (i) STATE Outside Counsel and (ii) an Original Participating Manufacturer. 

	(q) 
	(q) 
	"Payable Cost Statement" means the unpaid amount ofa Cost Statement as to which all conditions precedent to payment have been satisfied. 

	(r) 
	(r) 
	"Payable Liquidated Fee" moans the W>paid amount ofa Liquidated Fee as to which all conditions precedent to payment have been satisfied. 

	(s) 
	(s) 
	"Previously Settled States" means the States of Mississippi, Florida end .Texas. .

	(t) 
	(t) 
	"Private Counser means all private counsel for all plaintiffs in a Tobacco .Case (including STATE Outside Counsel). .

	(u) 
	(u) 
	"Quarurly Fee Amount" means, for purposes of the quarterly payments .described in sections 16, I 7 and 18 hereof

	(i) 
	(i) 
	for each ofthe fli'St, second and third calendar quarters of any calendar year beginning with the fr.rst calendar quarter of 1999 and ending with the third calendar quaner of2008, $125 million; 

	(ii) 
	(ii) 
	for each fourth calendar quarter of any calendar year beginning with the fourth calendar quarter of 1999 and ending with the fourth calendar quaner of2003, the sum of(A) $125 million and (B) the difference, if any, between (1) $375 million and (2) the sum ofall amounts paid in satisfaction of all Fee Awards ofPrivate Counsel during such calendar year, if any; 


	(iv) 
	(iv) 
	(iv) 
	for each ofthe first, second and third calendar quarters of any calendar year beginning with the first calendar quarter of2009, S 125 million; and 

	(v) 
	(v) 
	for each fourth calendar quarter ofany calendar year beginning with the fourth calendar quaner of2009, the sum of(A) 5125 million and (B) the difference, if any, between(/) $375 million and (2) the sum ofall amounts paid in satisfaction ofall Fee A wards of Private Counsel during such calendar year, if any. 

	(v) 
	(v) 
	"Related Persons" means each Oriiinal Participating Manufacturer's past, present and future Affiliates, divisions, officers, directors, employees, representatives, insurers, lenders, underwriters, Tobacco-Related Organizations, trade associations, suppliers, agents, auditors, advertising agencies, public relations entities, attorneys, retailers and distributors (and the predecessors, heirs, eKecutors, administrators, successors and assigns ofeach ofthe foregoing). 

	(w) 
	(w) 
	"State ofSTATE'' means the [applicable Settling Suote or the Litigating Political Subdivision], any of its past, present and future agents, offioials acting in their 


	(a) 
	(a) 
	(a) 
	If STATE Outside Counsel seck to be paid a Liquidated Fcc, the Designated Representative shall so notify the Original Participating Manufacturers. The Original Participating Manufacturers may at any time make an offer ofa Liquidated Fcc to the Designated Representative in an amount set by the unanimous agreement, and at the sole discretion, ofthe Original Participating Manufacturers and, in any event, shall collectively make such an offer to the Designated Representative no more than 60 Business Days after 

	(b) 
	(b) 
	The national aggregate ofall Liquidated Fees to be agreed to by the Original Participating Manufacturers in coMection with the settlement of those actions indicated on Exhibits D, M and N to the Agreement shall not exceed one biJJion two hundred fifty million dollars ($1,250,000,000). 

	(c) 
	(c) 
	Ifthe Original Participating Manufacturers and STATE Outside Counsel agree in writing upon a Liquidated Fee

	(i) 
	(i) 
	STATE Outside Counsel shall not be eligible for a Fee Award; 

	(ii) 
	(ii) 
	such Liquidated Fee shall not become a Payable Liquidated Fee until such time as (A) State-Specific Finality has occurred in the State ofSTATE; 

	(B) 
	(B) 
	each person or entity identified in ExhibitS to the Agreement by the Attorney General ofthe State ofSTATE [or as certified by the office ofthe governmental prosecuting authority ofthe Litigating Political Subdivision] has granted the release described in subsection (b) ofsection 4 hereof; and (C) notice ofthe events described in subparagraphs (A) and {B) ofthis paragraph has been provided to the Original Participating Manufacturers. 


	(a) 
	(a) 
	(a) 
	On February I, 1999, if the Liquidated Fee ofSTATE Outside Cowuel .became a Payable Liquidated Fcc before January IS, 1999, each Original Participating .Manufacturer shall severally pay to the Designated Representative its Relative Market .Share ofthe lesser of(i) the Payable Liquidated Fee ofSTATE Outside Counsel, (ii) SS .million or (iii) in the event that the sum ofall Payable Liquidated Fees ofall Outside .Counsel as ofJanuary I 5, 1999 exceeds the Applicable Liquidation Amount, the .Allocable Liquidate

	(b) 
	(b) 
	On August), 1999, if the Liquidated Fee ofSTATE Outside Counsel became a Payable Liquidated Fee on or after January IS, 1999 and before July IS, 1999, each Original Participating Manufacturer shall severally pay to the Designated Representative its Relative Market Share ofthe lesser of(i) the Payable Liquidated Fee ofSTATE Outside Counsel, (ii) $5 million or (iii) in the event that the sum of all Payable Liquidated Fees ofall Outside Counsel that became Payable Liquidated Fees on or after January IS, I999 a

	(c) 
	(c) 
	On December IS, 1999, if the Liquidated Fee ofSTATE Outside Counsel became a Payable Liquidated fee on or after July IS, 1999 and before December I, 1999, each Original Participating Manufacturer shall sevcmlly pay to the Designated Representative its Relative Market Share ofthe lesser of(i) the Payable Liquidated Fee of STATE Outside Counsel, (ii) $5 million or (iii) in the event that the sum ofall Payable Liquidated Fees of all Outside Counsel that became Payable Liquidated Fees on or after July I 5, I 99

	(d) 
	(d) 
	On December IS, 1999, ifthe Liquidated Fcc ofSTATE Outside Counsel became a Payable Liquidated Fee before December l, 1999, each Original Participating Manufacturer shall severally pay to the Designated Representative its Relative Market Share of the lesser of (i) the Payable Liquidated Fee ofSTATE Outside Counsel, or (ii) SS million or (iii) in the event that the sum ofall Payable Liquidated Fees ofall Outside Counsel that become Payable Liquidated fees before December 1,1999 exceeds the Applicable Liquida

	(e) 
	(e) 
	On December IS, 1999, ifthe Liquidated Fee ofSTATE Outside Counsel became a Payable Liquidated Fee before December 1, 1999, each Original Participating Manufacturer shall severally pay to the Designated Representative its Relative Market Share ofthe lesser of(i) the Payable Liquidated Fcc ofSTATE Outside Counsel or (ii) in the event that the sum ofall Payable Liquidated Fees ofall Outside Counsel that became 


	(a) 
	(a) 
	(a) 
	Under no circumstances shall the Original Participating Manufacturers be required to make any payment that would result in aggregate national payments of Liquidated Fees: 

	(i) 
	(i) 
	during 1999, totaling more than $250 million; 

	(ii) 
	(ii) 
	with respect to any calendar quarter beginning with the first calendar quarter of2000 and ending with the fourth calendar quarter of2003, totaling more than $62.5 million, except to the extent that a payment with respect to any prior calendar quarter ofany calendar year did not total $62.S million; or 


	(b) 
	(b) 
	(b) 
	The Original Participating Manufacturers' payment ofany Fee Award pursuant to this STATE Fee Payment Agreement shall be subject to the payment schedule and the annual and quarterly aggregate national caps specified in sections 17 and 18 hereof, which shall apply to: 

	(i) 
	(i) 
	all payments ofFee Awards in coMection with an agreement to pay fees as pan of the settlement ofany Tobacco Case on terms that provide for payment by the Original Participating Manufacturers or other defendants acting in agreement with the Original Participating Manufacturers (collectively, "Participating Defendants") offees with respect to any Private Counsel, subject to an annual cap on payment ofall such fees; and 

	(ii) 
	(ii) 
	all payments ofattorneys' fees (other than fees for attorneys of Participating Defendants) pursuant to Fee Awards for activities in coMection with any Tobacco Case resolved by operation of Federal Legislation. 


	(a) 
	(a) 
	(a) 
	The first and the second members ofthe Panel shall both be permanent members ofthe Panel and, as such, will participate in the determination ofall Fee A wards. The third Panel member shall not be a permanent Panel member, but instead shall be a state-specific member selected to determine Fee Awards on behalfofPrivate Counsel retained in connection with litigation within a single state. Accordingly, the third, state-specific member ofthe Panel for purposes ofdetermining Fee Awards with respect to litigation 

	(b) 
	(b) 
	The members ofthe Panel shall be selected as follows: 

	(i) 
	(i) 
	The first member shall be the natural person selected by Participating Defendants. 

	(ii) 
	(ii) 
	The second member shall be the person jointly selected by the agreement ofParticipating Defendants and a ml\iority ofthe committee described in the fee payment agreements entered in coMection with the settlements ofthe Tobacco Cases brought by the Previously Settled States. In the event that the person so selected is unable or unwilling to continue to serve, a replacement for such member shall be selected by agreement'ofthe Original Participating Manufacturers and a ml\iority ofthe members ofa committee com


	(a) 
	(a) 
	(a) 
	STATE Outside Counsel shall make a collective Application for a single Fee A ward, which shall be submitted to the Director. Within five Business Days after receipt ofthe Applicatioo by STATE Outside Counsel, the Director shall serve the Application upon the Original Participating Manufacturers and the STATE. The Original Participating Manufacturers shall submit all materials in response to the Application to the Director by the later of (i) 60 Business Days after service ofthe Application upon the Original

	(b) 
	(b) 
	The Original Participating Manufacturers may submit to the Dinector any materials that they wish and, notwithstanding any restrictions or representations made in any other agreements, the Original Participating Manufacturers shall be in no way constrained from contesting the amount ofthe Fee Award requested by STATE Outside Counsel. The Director, the Panel, the State of STATE, the Original Participating Manufacturers and STATE Outside ·counsel shall preserve the confidentiality ofany attorney work-product m

	(c) 
	(c) 
	The Director shall forward the Application of STATE Outside Counsel, as well as all written materials relating to such Application that have been submitted by the Original Participating Manufacturers pursuant to subsection (b) ofthis section, to the Panel within five Business Days after the later of (i) the expiration ofthe period for the Original Participating Manufacturers to submit such materials or (ii) the earlier of(A) the date on which the Panel issues a Fee Award with respect to any Application ofot

	(d) 
	(d) 
	In the event that either Party seeks a hearing before the Panel, such Party may submit a request to the Director in writing within five Business Days after the forwarding ofthe Application of STATE Outside Counsel to the Panel by the Director, and the Director shall promptly forward the request to the Panel. If the Panel grants the request, it shall promptly set a date for hearing, such date to fall within 30 Business Days after the date of the Panel's receipt ofthe Application. 


	(a) 
	(a) 
	(a) 
	The Quarterly Fee Amount shall be allocated equally among each ofthe three months ofthe APPlicable Quarter. The amount for each such month shall be allocated among those Private Counsel retained in connection with Tobacco Cases settled before or during such month (each such Private Counsel being an "Eligible Counsel" with respect to such monthly amount), each ofwhich shall be allocated a portion of each such monthly amount up to (or, in the event that the swn ofall Eligible Counsel's respective Unpaid Fees 

	(h) 
	(h) 
	In the event that the amount for a given month is less than the sum of the Unpaid Fees of all Eligible Counsel: 

	(i) 
	(i) 
	in the case of the first quarterly allocation for any calendar year, such monthly amount shall be allocated among all Eligible Counsel for such month in proponion to the amounts oftheir respective Unpaid Fees. 

	(ii) 
	(ii) 
	in the case of a quarterly allocation after the ftrst quarterly allocation, the Quarterly Fee Amount shall be allocated among only those Private Counsel, ifany, that were Eligible Counsel with respect to any monthly amount for any prior quarter ofthe calendar year but were not allocated a proponionate share of such monthly amount (either because such Private Counsel's applications for Fee Awards were still under consideration as ofthe last day ofthe calendar quarter containing the month in question or for a

	(c) 
	(c) 
	Adjustments pursuant to subsection (b)(ii) ofthis section 17 shall be made separately for each calendar year. No amounts paid in any calendar year shall be subject to refund, nor shall any payment in any given calendar year affect the allocation of payments to be made in any subsequent calendar year. 


	(a) 
	(a) 
	(a) 
	Under no circumstances shall the Original Participating Manufacturers be .required to make payments that would result in aggregate national payments and credits .by Participating Defendants with respect to all Fee Awards ofPrivate Counsel: .

	(i) 
	(i) 
	during any year beainning with 1999, totAling more than the sum ofthe Quarterly Fee Amounts for each calendar quarter ofthe calendar year, excluding cenain payments with respect to any Private Counsel for 1998 that are paid in 1999; and 

	(ii) 
	(ii) 
	during any calendar quarter beginning with the first calendar quarter of 1999, totaling more than the Quarterly Fee Amount for such quarter, excluding certain payments with respect to any Private Counsel for 1998 that are paid in 1999. 

	(b) 
	(b) 
	The Original Participating Manufacturers' obligations with respect to the Fee Award of STATE Outside Counsel, if any, shall be exclusively as provided in this STATE Fee Payment Agreement, and notwithstanding any other provision oflaw, such Fee Award shall not be entered as or reduced to a judgment against the Original Participating Manufacturers or considered as a basis for requiring a bond or imposing a lien or any other encumbrance. 


	(a) 
	(a) 
	(a) 
	The Original Participating Manufacture"' shall reimburse STATE Outside Counsel for reasonable costs and expenses incurred in connection with the Action. provided that such costs and expenses are ofthe same nature as costs and expenses for which the Oriainal Participating Manufacture"' ordinarily reimbwse their own counsel or agents. Payment ofany Approved Cost Statement pursuant to this STATE Fee Payment Agreement shall be subject to (i) the condition precedent ofapproval ofthe Agreement by the Coun for the

	(b) 
	(b) 
	In the event that STATE Outside Counsel seekto be reimbursed for reasonable costs and expenses incurred in connection with the Action. the Designated RepresentAtive shall submit a Cost Statement to the Original Participating Manufaeturers. 


	(c) 
	(c) 
	(c) 
	Any Approved Cost Statement ofSTATE Outside Counsel shall not become a Payable Cost Statement until approval ofthe Agreement by the Court for the State of STATE. Within five Business Days after receipt ofnotification thereof by the Designated Representative, each Original Participating Manufacturer shall severally pay to the Designated Representative its Relative Market Share ofthe Payable Cost Statement of STATE Outside Counsel, subject to the following 

	(i) 
	(i) 
	All Payable Cost Statements ofOutside Counsel shall be paid in the order in which such Payable Cost Statements became Payable Cost Statements. 

	(ii) 
	(ii) 
	Under no circumstances shall the Original Participating Manufaelllrcrs be required to make payments that would result in aggregate national payments by Participating Defendants ofall Payable Cost Statements of Private Counsel in connection with all ofthe actions identified in Exhibits D, M and N to the Agreement, totaling more than $?5 million for any given year. 


	(i) 
	(i) 
	(i) 
	and (ii), until paid in full. 

	(d) 
	(d) 
	The Original Participating Manufacturers' obligations with respect to reasonable costs and expenses incwred by STATE Outside Counsel in connection with the Action shall be exclusively as provided in this STATE Fee Payment Agreement, and 


	(a) 
	(a) 
	(a) 
	All payments made to the Designated Representative pursuant to this STATE Fee Payment Agreement shall be for the benefit ofeach person or entity identified in ExhibitS to the Agreement by the Attorney General ofthe State of STATE [or as certified by the governmental prosecuting authority ofthe Litigating Political Subdivision], each of which shall receive from the Designated Representative a percentage of each such payment in accordance with the fee sharing agreement, if any, among STATE Outside Counsel (or

	(b) 
	(b) 
	The Original Participating Manufacturers shall have no obligation, responsibility or liability with respect to the allocation among those persons or entities identified in ExhibitS to the Agreement by the Attorney General ofthe State ofSTATE [or as certified by the governmental prosecuting authority ofthe Litigating Political Subdivision], or with respect to any claim of misallocation, ofany amounts paid to the Designated Representative pursuant to this STATE Fee Payment Agreement. 


	(a) 
	(a) 
	(a) 
	Each Original Participating Manufacturer shall be severalty liable for its share ofall payments pursuant to this STATE Fee Payment Agreement Under no circumstances shall any payment due hereWlder or any portion ther=fbecome the joint obligation ofthe Original Participating Manufacturers or the obligation ofany person other than the Original Participating Manufacturer from which such payment is originally due, nor shalt any Original Participating Manufacturer be required to pay a portion ofany such payment g

	(b) 
	(b) 
	Due to the particular corporate structures ofR. J. Reynolds Tobacco Company ("Reynolds") and Brown &. Williamson Tobacco Corporation ("Brown &. Witliamson'') with respect to their non-domestic tobacco operations, Reynolds and 


	(a) 
	(a) 
	(a) 
	The Application ofSTATE Outside Counsel and any materials submitted to the Director relating thereto (collectively, "submissions'') shall be forwarded by the Director to each of the members of the Panel in the manner and on the dates specified in the STATE Fee Payment Agreement. 

	(b) 
	(b) 
	All materials submitted to the Director by either Party (or any other person) shall be served upon all Parties. All submissions required to be served on any Party shall be deemed to have been served as ofthe date on which such materials have been sent by either (i) hand delivery or (ii) facsimile and overnight courier for priority next-day delivery. 

	(c) 
	(c) 
	To the extent that the Panel believes that information not submitted to the Panel may be relevant for purposes of determining those matters committed to the decision of the Panel under the terms of the STATE Fee Payment Agreement, the Panel shall request such information from the Parties. 


	(a) 
	(a) 
	(a) 
	Each member ofthe Panel shall be compensated for his services by the Original Participating Manufacturers on a basis to be agreed to between such member and the Original Participating Manufacturers. 

	(b) 
	(b) 
	The members ofthe Panel shall refer all media inquiries regarding the arbitration proceeding to the respective Panics to the STATE Fee Payment Agreement and shall refrain from any comment as to the arbitration proceedings to be conducted pursuant to the STATE Fee Payment Agreement during the pendency ofsuch arbitration proceedings, in keeping with Canon IV (B) ofthe Code ofEthics. 


	(a) 
	(a) 
	(a) 
	Cigarette smoking presents serious public health concerns to the State and to the citizens ofthe State. The Surgeon General has determined that smoking causes lung cancer, heart disease and other serious diseases, and that there are hundreds of thousands oftobacco-related deaths in the United States each year. These diseases most often do not appear until many years after the person in question begins smoking. 

	(b) 
	(b) 
	Cigarette smoking also presents serious financial concerns for the State. .Under cenain health·care programs, the State may have a legal obligation to provide .medical assistance to eligible persons for health conditions associated with cigarette .smoking, and those persons may have a legal entitlement to receive such medical .


	(c) 
	(c) 
	(c) 
	Under these programs, the State pays millions ofdollars each year to provide medical assistance for these persons for health conditions associated with cigarette smoking. 

	(d) 
	(d) 
	It is the policy ofthe State that fmancial burdens imposed on the State by cigarette smoking be borne by tobacco product manufacturers rather than by the State to the extent that such manufacturers either determine to enter into a settlement with the State or are found culpable by the courts. 

	(e) 
	(e) 
	On , 1998, leading United States tobacco product manufacturers entered into a settlement agreement, entitled the "Master Settlement Agreement," with the State. The Master Settlement Agreement obligates these manufacturers, in return for a release ofpast, present and certain future claims against them as described therein. to pay substantial sums to the State (tied in part to their volume ofsales); to fund a national foundation devoted to the interests of public health; and to make substantial changes in the

	(f) 
	(f) 
	It would be contrary to the policy ofthe State iftobacco product manufacturen; who dctennine not to enter into such a settlement could use a resulting cost advantage to derive large, shot1-tenn profits in the years before liability may arise without ensuring that the State will bave an eventual ao~ofrecovery from them ifthey are proven to have acted culpably. It is thus in the interest ofthe State to require that such 


	(a) 
	(a) 
	(a) 
	"Adjusted for inflation" means increased in accordance with the formula for inflation adjustment set forth in Exhibit C to the Master Settlement Agreement. 

	(b) 
	(b) 
	"Affiliate" means a person who directly or indirectly owns or controls, is owned or controlled by, or is under common ownership or control with. another person. Solely for purposes of this defmition, the tenns "owns." "is owned" and "ownership" mean ownership ofan equity interest. or the equivalent thereof, often percent or more, 


	(c) 
	(c) 
	(c) 
	"Allocable share" means Allocable Share as that term is defined in the .Master Settlement Agreement. .

	(d) 
	(d) 
	"Cigarette" means any product that contains nicotine, is intended to be burned or heated under ordinary conditions ofuse, and consists ofor contains (I) any roll oftobacco wrapped in pDJ'<'t or in any substance not containing tobacco; or (2) tobacco, in any fonn, that is functional in the product, which, because of its appearance, the type oftobacco used in the filler, or its packaging and labeling, is likely to be offered to, or purchased by, consumers as a cigarette; or (3) any roll oftobacco wrapped in a


	(e) 
	(e) 
	(e) 
	~Master Settlement Agreement"· means the settlement agreement (and related documents) entered into on 1998 by the State and leading United States tobacco product manufacturers. 

	(f) 
	(f) 
	"Qualified escrow fund" means an escrow arrangement with a federally or State chartered financial institution having no affiliation with any tobacco product manufacturer and having assets ofat least $1,000,000,000 where $Uch arrangement . requires that such fUIBilcial institution hold the c:scrowed funds' principal for the benefit ofreleasing parties and prohibits the tobacco product manufacturer placing the funds into escrow from using, accessing or directing the use ofthe funds' principal except as consis

	(g) 
	(g) 
	"Released claims" means Released Claims as that tenn is defined in the .Master Settlement Agreement. .

	(h) 
	(h) 
	"Releasing parties" means Releasing Parties as that tenn is defined in the Master Settlement Agreement. 

	(i) 
	(i) 
	"Tobacco Product Manufacturer" means an entity that after the date of .enactment of this Act directly (and not exclusively through any affiliate): .

	(I) 
	(I) 
	manufactures cigarettes anywhere that such manufacturer intends 


	(2) 
	(2) 
	(2) 
	is the first purchaser anywhere for resale in the United States of cigarettes manufactured anywhere that the manufacturer does not intend to be sold in the United States; or 

	(3) 
	(3) 
	becomes a successor of an entity described in paragraph (I) or (2). 


	(a) 
	(a) 
	(a) 
	become a participating manufacturer (as that tenn is defined in section II(jj) ofthe Master Settlement Agreement) and generally perform its financial obligations under the Master Settlement Agreement; or 

	(b) 
	(b) 
	(I) place into a qualified escrow fund by AprillS of the year following the year in question the following amounts (as such amounts are adjusted for inflation) 


	(2) 
	(2) 
	(2) 
	A tobacco product manufacturer that places funds into escrow pursuant to paragraph (I} shall receive the interest or other appreciation on such funds as earned. Such funds themselves shall be released from escrow only under the following circumstances ·

	(A) 
	(A) 
	to pay a judgment or settlement on any released clain1 brought against such tobacco product manufacturer by the State or any releasing party located or residing in the State. Funds shall be released from escrow under this subparagraph (i) in the order in which they were placed into escrow and (ii) only to the extent and at the time necessaty to make payments required under such judgment or settlement; 

	(B) 
	(B) 
	to the extent that 8tobacco product manufacturer establishes that the amount it was required to place into escrow in a particular year was greater than the State's allocable share of the total payments that such manufacturer would have been required to mak~ in that year under the Master Settlement Agreement (as determined pursuant to section JX(iX2) ofthe Master Settlement Agreement, and before any of the adjustments or offsets described in section 1X(iX3) ofthat Agreement other than the Inflation Adjustmen


	(C) 
	(C) 
	(C) 
	to the extent not released from escrow under subparagraphs 

	(A) 
	(A) 
	or (B), funds shall be released from escrow and revert back to such tobacco product manufacturer twenty-five years after the date on which they were placed into escrow. 

	(3) 
	(3) 
	Each tobacco product manufacturer that elects to place funds into escrow pursuant to this subsection shall annually certify to the Attorney General [or other State official] that it is in compliance with this subsection. The Attorney General [or other State official] may bring a civil action on behalf ofthe State against any tobacco product manufacturer that fails to place into escrow the funds required under this section. Any tobacco product manufacturer that fails in any year to place into escrow the fund

	(A) 
	(A) 
	be required within IS days to place such funds into escrow as shall bring it into compliance with this section. The court, upon a finding of a violation ofthis subsection, may impClse a civil penalty [to be paid tCl the general fund ofthe state] in an amClunt not to exceed Spercent ofthe amount improperly withheld from escrow per day of the violation and in a total amount not to exceed 100 percent of the original amount improperly withheld from escrow; 

	(B) 
	(B) 
	in the case ofa knowing violation, be required within IS days to place such funds into escrow as shall bring it into compliance with this section. The court, upon a finding of a knowing violation of this subsection, may impose a civil penalty [to be paid to the general fund of the state) in an amount not to exceed IS percent of the amount improperly withheld from escrow per day of the violation and in a total amount not to exceed 300 percent ofthe original amount improperly withheld from escrow; and 

	(C) 
	(C) 
	in the case ofa second knowing violation, be prohibited from selling cigarenes to consumers within the State (whether directly or through a distributor, retailer or similar intermediary) for a period not to exceed 2 years. 






