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BGM(K(LM  H)  AMICI  LM$M(L1   

The  States  of  1orth  &arolina�  .ndiana�  $laska�  
$rizona�  $rkansas�  &alifornia�  &olorado�  &onnecticut�  
'elaware�  +awaii�  .daho�  .llinois�  .owa�  .ansas�  
.entucky�  1ouisiana�  2aine�  2aryland�  
2assachusetts�  2ichigan�  2innesota�  2ississippi�  
1evada�  1ew  +ampshire�  1ew  /ersey�  1ew  York�  
1orth  'akota�  4hio�  4klahoma�  4regon�  
5ennsylvania�  Rhode  .sland�  Tennessee�  Vermont�  
Virginia�  Washington�  and  Wisconsin�  and  the  'istrict  
of  &olumbia�  respectfully  submit  this  brief  as  Wm_Y_  
YXW_W[  in  support  of  respondent  1oah  'uguid�   

$s  this  &ourt  recognized  last  Term�  the  States  
´field  a  constant  barrage  of  complaintsµ  about  
robocalls�  AWWW  Y.  @m.  @VV’n  o\  Hol_W_YWl  BonVXlWWnWV,  
HnY.�  ���  S�  &t�  �����  ����  (����)  (plurality  opinion)�  
This  case  is  about  a  telephone  technology  that  
generates  this  barrage  of  complaints  to  States  across  
the  country�  the  automatic  telephone  dialing  system�  
also  known  as  an  autodialer�  $n  autodialer  calls  
telephone  numbers  at  a  rapid  clip�  bombarding  
consumers  with  live  or  prerecorded  messages�   

Unsurprisingly�  autodialers  often  find  themselves  
at  the  center  of  telemarketing  scams�  This  is  true  now  
more  than  ever�  with  the  &4V.'���  pandemic  
unleashing  a  torrent  of  telephone  fraud�  K[[  Sarah  

                                            
�   1o  counsel  for  any  party  authored  this  brief�  in  whole  or  in  
part�  and  no  person  or  entity  other  than  Wm_Y_  contributed  
monetarily  to  its  preparation�  

 

� 



 
 

4·%rien�  JoXoYWllV  @W[  Kp_k_n]  WV  EWWXZVW[WV H W[\  on  
BoY_Z-�8  E[WWV�  &1%&  (2ay  ���  ����)�  
https���cnb�cx��R/jydi�  .n  a  shameless  effort  to  profit  
off  a  public�health  crisis�  telemarketing  schemes  have  
falsely  promised  anxious  consumers  everything  from  
free  testing�  to  financial  help�  to  miracle  cures�  )ed�  
&ommc·ns  &omm·n�  BGNHC-�8  JoXoYWll  KYWmV  (/uly  
���  ����)�  https���bit�ly��ZVb'h*�     

States  are  on  the  front  lines  in  the  fight  to  prevent  
these  and  other  abuses  of  telephone  technology�  
.ndeed�  States  frequently  invoke  their  authority  
under  the  Telephone  &onsumer  5rotection  $ct  of  ����  
(T&5$)�  ��  U�S�&�  Ã  ����  as  well  as  overlapping  state  
laws�  to  sue  robocallers  who  misuse  autodialers�  K[[  
)ed�  Trade  &omm·n�  BWll  HW  IX_WV9  JoXoYWll  
BWWYkZoZn  1��8  (/une  ����)�  http���bit�ly��wxX�)�  
(summarizing  recent  federal  and  state  enforcement  
actions)�  .nvoking  a  federal  law  allows  States  to  
collaborate  with  other  States  and  the  federal  
government  to  bring  joint  T&5$  enforcement  actions  
in  federal  court�  The  T&5$  therefore  gives  States  a  
way  to  pool  their  resources  against  particularly  
abusive  robocallers�  .n  some  circumstances�  that  type  
of  collaboration  can  be  more  efficient  and  effective  
than  individual  States  proceeding  separately  against  
robocallers  under  separate  state  laws�  

While  States  use  the  T&5$  as  a  critical  tool  to  
protect  consumers  from  illegal  and  fraudulent  calls�  
)acebook  threatens  to  undermine  that  effort�  The  
T&5$  generally  prohibits  the  use  of  ´any  automatic  
telephone  dialing  system  or  an  artificial  or  
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prerecorded  voiceµ  to  make  a  call  to  numbers  assigned  
to  a  cellular  telephone  service�  ��  U�S�&�  
Ã  ���(b)(�)($)�  $n  automatic  telephone  dialing  
system�  in  turn�  is  defined  as  ´equipment  which  has  
the  capacityð($)  to  store  or  produce  telephone  
numbers  to  be  called�  using  a  random  or  sequential  
number  generator�  and  (%)  to  dial  such  numbers�µ  HZ.  
Ã  ���(a)(�)�    

Under  petitioner·s  reading  of  the  T&5$·s  
autodialer  definition�  however�  the  statute  would  
cover  only  a  narrow  subset  of  autodialersðthose  that  
use  a  random  or  sequential  number  generator�  This  
cramped  interpretation  would  hamper  State  efforts  to  
enforce  the  T&5$  and  to  protect  consumers  from  
illegal  calls�  .t  would  also  allow  robocallers  to  easily  
evade  the  statute·s  prohibitions�  The  better  reading  of  
the  T&5$  recognizes  that  an  automatic  telephone  
dialing  system  can  include  any  device  with  the  
capacity  to  store  and  dial  numbers  automatically�  
regardless  of  whether  it  uses  a  random  or  sequential  
number  generator�     

The  States  speak  from  experience�  &ongress  
enacted  the  T&5$  in  part  at  the  behest  of  the  States�  
who  feared  that  their  own  telephone  privacy  laws  
might  prove  inadequate  to  fully  address  interstate  
telephone  fraud  and  abuse�  S�  Rep�  1o�  ��������  at  �  
(����)�  W[pW_nW[Z  _n  ����  U�S�&�&�$�1�  �����  �����  
(very  state  statute  on  the  books  when  &ongress  
passed  the  T&5$  in  ����  defined  the  term  automatic  
telephone  dialing  system  in  a  way  that  would  have  
included  a  deviceðlike  petitioner·sðwith  the  
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capacity  to  store  and  dial  numbers�  even  if  the  device  
did  not  use  a  random  or  sequential  number  generator�  
$nd  &ongress  explicitly  enacted  the  T&5$  to  reinforce  
these  preexisting  state  autodialer  bans�  @m_Y_  States  
therefore  seek  to  vindicate  the  original  understanding  
of  the  T&5$  so  that  they  can  continue  to  protect  
consumers  from  the  harms  caused  by  illegal  telephone  
calls�  including  those  placed  using  autodialer  devices  
of  all  kinds�    

.n  addition�  because  the  T&5$  expressly  disclaims  
federal  preemption  of  state  telephone  privacy  laws�  ��  
U�S�&�  Ã  ���(f)(�)�  at  least  forty�one  States  and  the  
'istrict  of  &olumbia  currently  have  enforceable  
prohibitions  or  restrictions  on  the  use  of  autodialer  
devices��  $s  a  result�  the  @m_Y_  States  also  have  a  

                                            
�   K[[,  [.].�  $la�  &ode  ÃÃ  ����$���  ����  $riz�  Rev�  Stat�  $nn�  Ã  ��� 
����(%)(�)�  $rk�  &ode  $nn�  Ã  ��������(a)(�)�  &al�  5ub�  Util�  &ode  
ÃÃ  ����������  &olo�  Rev�  Stat�  $nn�  Ã  ��������(�)�  &onn�  *en�  
Stat�  Ã  ������a(h)�  'el�  &ode  $nn�  tit�  ���  Ã  ����$�  '�&�  &ode  
Ã  ��������  )la�  Stat�  Ã  ��������  *a�  &ode  $nn�  Ã  ��������  .daho  
&ode  $nn�  Ã  �������&�  ���  .ll�  &omp�  Stat�  ÃÃ  �����  to  ����  .nd�  
&ode  ÃÃ  ���������  to  ����  .an�  Stat�  $nn�  Ã  �������  .y�  Rev�  Stat�  
$nn�  ÃÃ  �������  to  �����  1a�  Rev�  Stat�  $nn�  ÃÃ  ������  to  �����  
2e�  Rev�  Stat�  $nn�  tit�  ���  Ã  �����  2d�  &ode  $nn��  5ub�  Util�  Ã  �� 
����  2ass�  *en�  1aws  ch�  ����  ÃÃ  ��%���'�  2ich�  &omp�  1aws  
ÃÃ  �������(g)�  ��������  2inn�  Stat�  ÃÃ  ���(���  to  ����  2iss�  &ode  
$nn�  ÃÃ  ��������  to  �����  2ont�  &ode  $nn�  ÃÃ  ����������  to              
������  1eb�  Rev�  Stat�  ÃÃ  ������  to  �����  1ev�  Rev�  Stat�  
ÃÃ  �������  to  �����  1�+�  Rev�  Stat�  $nn�  ÃÃ  ����(��  to  ���  1�/�  
Stat�  $nn�  ÃÃ  ��������  to  ����  1�2�  Stat�  $nn�  Ã  ���������  1�Y�  
*en�  %us�  1aw  Ã  ����p�  1�&�  *en�  Stat�  Ã  �������  1�'�  &ent�  &ode  
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strong  interest  in  ensuring  that  this  &ourt  preserves  
their  abilityðunder  state  law�  as  well  as  federal  lawð 
to  protect  their  citizens  from  the  harms  caused  by  
automatic  telephone  dialing  systems�  They  therefore  
urge  this  &ourt  to  affirm  the  judgment  of  the  1inth  
&ircuit�  

LSFF$KW  H)  M+(  $K*SF(GM  

 @m_Y_  States  acknowledge  that  the  T&5$·s  
definition  of  an  automatic  telephone  dialing  system  is  
susceptible  to  multiple�  plausible  interpretations�  $s  
the  thorough  and  thoughtful  court  of  appeals  
decisions  on  this  issue  show�  the  autodialer  definition  
is  hardly  a  model  of  clarity�   

@m_Y_  States  respectfully  submit�  however�  that  
respondent  has  the  better  reading  of  the  T&5$  based  
on  the  statute·s  plain  text�  .mportantly�  respondent·s  
interpretation  is  the  only  reading  of  the  autodialer  
definition  that  is  consistent  with  the  ordinary  
meaning  of  the  definition·s  two  key  verbs�  ´storeµ  and  
´produce�µ  2oreover�  this  interpretation  avoids  
rendering  another  portion  of  the  T&5$  superfluous�     

                                            
ÃÃ  ���������  ����  4kla�  Stat�  tit�  ���  Ã  ������  4r�  Rev�  Stat�  
ÃÃ  ���$����  to  �����  ��  5a�  Stat�  $nn�  ÃÃ  ����������  R�.�  *en�  
1aws  Ã  ���������  S�'�  &odified  1aws  ÃÃ  ��������  to  ����  Tenn�  
&ode  $nn�  ÃÃ  ����������  to  ������  Tex�  Util�  &ode  ÃÃ  ������  to  
�����  Utah  &ode  $nn�  ÃÃ  �����a����  to  �����  Vt�  Stat�  $nn�  tit�  ��  
Ã  �����  Va�  &ode  $nn�  ÃÃ  ����������  to  ���  Wash�  Rev�  &ode  
Ã  ����������   
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The  original  meaning  of  the  T&5$  when  the  
statute  was  passed  in  ����  also  supports  respondent·s  
position�  &ongress  enacted  the  T&5$  in  part  out  of  
concern  that  state  consumer�protection  laws  might  
prove  ineffective  to  fully  address  interstate  telephone  
fraud  and  abuse�  (very  state  statute  that  defined  the  
term  automatic  telephone  dialing  system  in  ����  
understood  that  term  to  reach  devices  with  the  
capacity  to  store  and  dial  numbers  from  a  
predetermined  list�  regardless  of  whether  a  random  or  
sequential  number  generator  was  used�  Thus�  it  would  
have  made  little  sense  for  &ongress  to  intentionally  
depart  from  these  state  laws  by  adopting  a  nWWWoZ[W  
definition  of  an  autodialer  device  in  the  T&5$�  $fter  
all�  it  was  &ongress·s  explicit  aim  to  supplementðnot  
to  shrinkðpreexisting  state  laws�     

2oreover�  )acebook·s  interpretation  of  the  T&5$  
would  lead  to  negative  consequences�   1arrowing  the  
autodialer  definition  would  harm  the  ability  of  States  
to  protect  consumers  by  collaborating  with  other  
States  and  the  federal  government  to  sue  T&5$  
violators  in  federal  court�   

)or  these  reasons�  the  &ourt  should  affirm  the  
judgment  of  the  1inth  &ircuit�  
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$K*SF(GM  

B.		 Sgbck  Mfc  M&I$,  $g  $nmhf_mba  Mcecifhgc  
'b_ebge  Lylmcf  Bgaenbcl  'cobacl  Mf_m  'b_e  
Mcecifhgc  Gnf`ckl ) khf  $  Lmhkcb  Eblm.  

$.		 Mfc  ie_bg  mcxm  lniihkml  kclihgbcgm’l  
kc_bbge  hd m fc l m_mnmc.  

@m_Y_  States  acknowledge  that  the  T&5$·s  
definition  of  an  automatic  telephone  dialing  system  
is  susceptible  to  multiple�  plausible  interpretations�  
but  respectfully  submit  that  respondent  advances  
the  most  persuasive  reading  of  the  statute·s  plain  
text�   

The  T&5$  defines  an  automatic  telephone  dialing  
system  as  ´equipment  which  has  the  capacityð($)  to  
store  or  produce  telephone  numbers  to  be  called�  using  
a  random  or  sequential  number  generator�  and  (%)  to  
dial  such  numbers�µ  ��  U�S�&�  Ã  ���(a)(�)�  The  
question  here  is�  what  word  or  words  does  the  
participial  phrase  ´using  a  random  or  sequential  
number  generatorµ  modify"   

Respondent  contends  that  the  participial  phrase  
modifies  only  the  verb  ´produce�µ  Under  that  reading�  
the  T&5$  would  cover  devices  with  the  capacity  to  
(�)  store  telephone  numbers  to  be  called  and  dial  
them�  or  (�)  produce  telephone  numbers  to  be  called�  
using  a  random  or  sequential  number  generator�  and  
dial  them�  .n  other  words�  a  device  would  not  need  to  
use  a  random  or  sequential  number  generator  to  
qualify  as  an  autodialer�  )or  example�  a  device  that  
stores  and  dials  telephone  numbers  from  a  targeted  
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listðsay�  a  list  of  older  individuals�  who  are  most  
likely  to  fall  prey  to  a  telemarketing  scamðwould  fall  
within  the  definition��   

%y  contrast�  petitioner  argues  that  the  participial  
phrase  modifies  both  the  verb  ´produceµ  and  the  verb  
´store�µ  Under  that  reading�  the  T&5$  would  cover  
devices  with  the  capacity  to  (�)  store  telephone  
numbers  to  be  called�  using  a  random  or  sequential  
number  generator�  and  dial  them�  or  (�)  produce  
telephone  numbers  to  be  called�  using  a  random  or  
sequential  number  generator�  and  dial  them�  .n  other  
words�  only  devices  that  use  a  random  or  sequential  
number  generator  would  qualify  as  an  autodialer�  )or  
example�  a  device  that  stores  and  dials  telephone  
numbers  from  a  targeted  listðsay�  a  list  of  financially  
distressed  consumers  whose  personal  financial  
information  might  be  especially  susceptible  to  being  
stolenðwould  fall  outside  the  definition��   4r  consider  
a  more  ambitious  device  that  stores  and  then  dials  at  
random  numbers  from  a  list  of  every  assigned  U�S�  cell  

                                            
�   K[[,  [.].�  )ed�  Trade  &omm·n�  J[poWW  Wo  Bon]W[VV9  
HWoW[YW_n]  GlZ[W  BonVXm[WV  �  (4ct�  ���  ����)�  
https���bit�ly��ne�aRh  (´5hone  scams  [areB  most  lucrative  
against  older  consumers�µ  who  ´reported  that  a  phone  call  
was  the  initial  contact  method  [for  fraudB  in  numbers  four  
times  higher  than  all  other  contact  methods  combined�µ)�  

�   K[[,  [.].�  ELB  Y.  E_WVW  B^o_Y[  GoW_son  DDB�  1o�  �����cv� 
����  (2�'�  )la�  ����)  (lawsuit  involving  a  scam  of  this  
kind)�  
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phone  number  currently  in  use�  That  would  fall  
outside  petitioner·s  definition  too�  

1ower  court  judges  seeking  to  resolve  this  
interpretive  puzzle  have  managed  to  agree  only  that  
the  text  defies  ready  interpretation�  $s  /udge  %arrett  
put  it�  ´[tBhe  wording  of  the  provision  �  �  �  is  enough  to  
make  a  grammarian  throw  down  her  pen�µ  
FWZ[l^Wk  Y.  @L&L  K[WYV.,  HnY��  ���  )��d  ����  ���  (�th  
&ir�  ����)�  /udge  Sutton  has  similarly  lamented  that  
´[cBlarity  �  �  �  does  not  leap  off  this  page  of  the  U�S�  
&ode�µ  FlWVV[W  Y.  G_lWon  FWWnZ  NWYWW_onV  Bo.�  ���  
)��d  �����  ����  (��th  &ir�  ����)  (Sutton�  /��  sitting  by  
designation)�  /udge  .kuta  has  confessed  to  ́ struggling  
with  the  statutory  language�µ  because  ´it  is  not  
susceptible  to  a  straightforward  interpretation  based  
on  the  plain  language  alone�µ  EWWkV  Y.  BWXnY^  KWn  
C_[]o�  DDB�  ���  )��d  �����  ����  (�th  &ir�  ����)�  $nd  
/udge  &abranes  has  also  admitted  that  ́ this  statutory  
language  leaves  much  to  interpretation�µ  CXWWn  Y.  DW  
Aoom  C_VYo�  HnY��  ���  )��d  ����  ���  (�d  &ir�  ����)�  

$ll  told�  lower  court  judges  faithfully  applying  
textualist  methods  of  interpretation  ´have  tried  to  
fashion  a  plain  text  reading  from  these  words�µ  but  
have  unanimously  agreed  that  each  possible  
interpretation  ´has  its  problems�µ  @llWn  Y.  
H[nnV\lYWn_W  G_]^[W  DZXY.  @VV_VWWnY[  @][nY\�  ���  
)��d  ����  ���  (�th  &ir�  ����)�   

That  said�  respondent·s  reading  of  the  autodialer  
definition  is  the  best  interpretation  of  the  statute·s  
plain  text�  Recall  that  respondent  interprets  the  
participial  phrase  ´using  a  random  or  sequential  
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number  generatorµ  to  modify  only  the  verb  ´produce�µ  
not  the  verb  ´store�µ  That  interpretation  makes  sense  
as  a  matter  of  ordinary  (nglish�  $  number  generator�  
after  all�  pWoZXY[V  numbers�   

%y  contrast�  under  petitioner·s  reading�  the  
participial  phrase  would  also  modify  the  verb  ´store�µ  
%ut  a  number  ][n[WWWoW  cannot  be  used  to  VWoW[  
telephone  numbers�  EWWkV�  ���  )��d  at  �����  ����  &  
n���  CXWWn�  ���  )��d  at  ����  @llWn�  ���  )��d  at  ����  
.ndeed�  consulting  their  plain  meanings�  a  ́ generatorµ  
does  not  ´storeµ  in  any  sense  of  the  word�  K[[  G[\oWZ  
Dn]l_V^  C_YW_onWW\  ���  (�d  ed�  ����)  (defining  
´generatorµ  as  ´[sBomething  which  generates  oW  
pWoZXY[Vµ  (emphasis  added))�       

Some  courts  have  reasoned  that  a  number  
generator  can  in  fact  store  telephone  numbers  
because�  in  the  process  of  generating  a  random  
number�  the  device  also  stores  that  numberðhowever  
briefly�  K[[  FlWVV[W�  ���  )��d  at  �����  %ut  even  if  a  
generator  could  store  telephone  numbers  in  some  
metaphysical  sense�  that  reading  in  turn  creates  a  
superfluity  problem�  Why  include  the  verb  ´storeµ  if  
any  device  that  produces  numbers  stores  those  
numbers  too"  .ndeed�  ´[iBt  would  be  odd  for  &ongress  
to  include  both  verbs  if�  together�  they  merely  created  
redundancy  in  the  statute�µ  CXWWn�  ���  )��d  at  ����  
This  &ourt  ordinarily  interprets  statutes  to  avoid  
creating  redundancies  of  this  kind�  K[[  CXnYWn  Y.  
MWlk[W�  ���  U�S�  ����  ���  (����)�           

To  be  sure�  ´[rBedundancy  is  not  a  silver  bullet�µ  
J_m_n_  KWW[[W,  HnY.  Y.  GWWYl[  MK@,  HnY.�  ���  S�  &t�  ����  
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���  (����)�  %ut  the  redundancy  caused  by  petitioner·s  
interpretation  is  far  greater  than  a  single  superfluous  
word�  5etitioner·s  interpretation  would  render  
superfluous  not  only  the  verb  ´store�µ  but  also  an  
entire  portion  of  the  T&5$·s  automated�call  
restrictionðthe  statute·s  exception  for  calls  ´made  
with  the  prior  express  consent  of  the  called  party�µ  ��  
U�S�&�  Ã  ���(b)(�)($)�  ´[&Bonsented�to  calls  by  their  
nature  are  calls  made  to  known  persons�  i�e��  persons  
whose  numbers  are  stored  on  a  list  and  were  noW  
randomly  generated�µ  @llWn�  ���  )��d  at  ���  
(emphasis  added)�  $s  a  result�  if  the  use  of  a  random  
or  sequential  number  generator  were  required  for  a  
device  to  qualify  as  an  autodialer�  the  consent  
exception  would  have  no  meaningful  application�  HZ.�  
WYYoWZ  EWWkV�  ���  )��d  at  ����  (.kuta�  /�)  (the  
existence  of  a  consent  exception  ´indicates  that  
equipment  that  made  automatic  calls  from  lists  of  
recipients  was  also  covered  by  the  T&5$µ)�  $nd  when�  
as  here�  ´an  interpretation  would  render  superfluous  
another  part  of  the  same  statutory  scheme�µ  ´the  
canon  against  surplusage  is  strongest�µ  EWW[  Y.  F[n.  
J[Y.  BoWp.�  ���  U�S�  ����  ���  (����)�  

5etitioner  argues  that  even  if  the  consent  
exception  has  no  application  to  calls  made  using  an  
autodialer�  the  exception  would  still  apply  to  calls  
made  using  a  prerecorded  or  artificial  voice�  5et�  %r�  
���  %ut  ´the  language  of  the  statute  does  not  make  
that  distinction�µ  CXWWn�  ���  )��d  at  ���  n����  The  
T&5$  says  that  the  consent  exception  applies  to  XoW^  
calls  made  using  an  automatic  telephone  dialing  
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system  WnZ  calls  made  using  an  artificial  or  
prerecorded  voice�  ��  U�S�&�  Ã  ���(b)(�)($)�  Under  
petitioner·s  reading  of  the  statute�  however�  the  
consent  exception  would  be  irrelevant  to  an  entire  
category  of  calls  that  the  T&5$  otherwise  prohibits�     

.n  sum�  although  the  T&5$·s  autodialer  definition  
may  not  be  a  model  of  draftsmanship�  @m_Y_  States  
respectfully  submit  that  respondent  has  the  better  
reading  of  the  statute·s  text�    

%.  Ufcg  &hgekcll  i_llcb  mfc  M&I$  bg  1991,  
mfc  hkbbg_ky  fc_gbge  hd  _g  _nmhf_mba  
mcecifhgc  bb_ebge  lylmcf  bbb  ghm  bcicgb  
hg  mfc  nlc  hd  _  k_gbhf  hk  lcjncgmb_e  
gnf`ck e cgck_mhk.   

Respondent·s  position  also  finds  support  in  how  
the  term  ´automatic  telephone  dialing  systemµ  was  
understood  when  &ongress  passed  the  T&5$�  State  
consumer�protection  statutes  in  place  at  the  time  
show  that  the  ordinary  meaning  of  an  automatic  
telephone  dialing  system  did  not  require  the  use  of  a  
random  or  sequential  number  generator�  

.t  is  ´a  fundamental  canon  of  statutory  
construction  that  words  generally  should  be  
interpreted  as  taking  their  ordinary  meaning  at  the  
time  &ongress  enacted  the  statute�µ  F[Z  HW_m[  HnY.  Y.  
Gl_Y[_WW�  ���  S�  &t�  ����  ���  (����)  (alterations  and  
quotation  marks  omitted)�  The  &ourt  therefore  
´orient[sB  [itselfB  to  the  time  of  the  statue·s  adoptionµ  
to  ´examin[eB  the  key  statutory  terms�µ  AoVWoYk  Y.  
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BlW\Won  BW\.�  ���  S�  &t�  �����  �������  (����)�  V[[  WlVo  
_Z.  at  ����  ($lito�  /��  dissenting)�  

When  &ongress  passed  the  T&5$  in  �����  it  wrote  
with  the  benefit  of  preexisting  state  efforts  to  curb  
telemarketing  abuses�  .ndeed�  by  that  time�  more  
than  half  the  States  had  already  recognized  the  threat  
posed  by  automated  calls  and  had  enacted  state  laws  
to  regulate  them�  S�  Rep�  1o�  ��������  at  ��  W[pW_nW[Z  
_n  ����  U�S�&�&�$�1�  �����  �����  $nd  &ongress  
counted  more  than  ´������  bills  touching  on  the  
practice  of  direct  marketing  pending  before  state  
legislatures�µ  +�R�  Rep�  ��������  at  ��  (����)�  

%ut  &ongress  worried  that  a  federal  law  was  
needed  because  state  laws  might  prove  less  than  fully  
effective  at  redressing  interstate  conduct�  *iven  
potential  practical  difficulties  with  interstate  
enforcement  of  state  law�  a  committee  report  
concluded  that  ´federal  legislation  is  needed  to  �  �  �  
relieve  states  of  a  portion  of  their  regulatory  burden�µ  
HZ�  The  States  even  asked  &ongress  for  supplemental  
federal  legislation�  S�  Rep�  1o�  ��������  at  ��  W[pW_nW[Z  
_n  ����  U�S�&�&�$�1�  �����  �����  

&ongress  delivered�  %y  enacting  the  T&5$�  
&ongress  provided  a  uniform�  federal  ban  on  
automated  calls�  ��  U�S�&�  Ã  ���(b)(�)($)�  .n  the  
process�  &ongress  also  empowered  the  States�  on  their  
residents·  behalf�  to  enforce  the  federal  ban  by  suing  
illegal  robocallers�  HZ.  Ã  ���(g)(�)�  $nd  not  only  did  
&ongress  decline  to  preempt  any  state  telephone  
privacy  protections�  it  expressly  VWY[Z  from  
preemption  any  overlapping  or  more�stringent  state  
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protections�  HZ.  Ã  ���(f)(�)�  V[[ H WWW_oW_Y  N[W[WWnV,  HnY.  
Y.  HnZ_WnW�  ���  )��d  �����  ����  (�th  &ir�  ����)�   

$s  this  history  shows�  &ongress  designed  the  
T&5$  with  state  enforcement  in  mind�  .t  is  therefore  
all  the  more  appropriate  to  look  at  the  then�existing  
state  laws  that  &ongress  aimed  to  supplement  as  
evidence  of  the  statute·s  ordinary  meaning�  K[[  F[Z  
HW_m[�  ���  S�  &t�  at  ���  (relying  in  part  on  
contemporaneous  state  statutes  for  evidence  of  a  
federal  law·s  ordinary  meaning)�    

+ere  is  a  survey  of  the  ����  state�law  landscape�  
$t  least  thirty�two  States  and  the  'istrict  of  &olumbia  
imposed  some  kind  of  prohibition  on  the  improper  use  
of  autodialers�  1ine  of  those  States  did  not  define  the  
term��  The  remaining  States  used  one  of  four  different  
formulations�   

	  $t  least  ten  States  defined  an  autodialer  as  a  
device  that  (�)  stored  numbers  to  be  called�  or  

                                            
�   $riz�  Rev�  Stat�  $nn�  Ã  �������($)  (����)�  $rk�  &ode  $nn�  Ã  �� 
������(a)(�)  (����)�  &olo�  Rev�  Stat�  $nn�  Ã  ��������(�)  (����)�  
&onn�  *en�  Stat�  Ã  ������c(a)  (����)�  )la�  Stat�  Ã  �������(�)(a)  
(����)�  1ev�  Rev�  Stat�  Ã  �������  (����)�  1�2�  Stat�  $nn�  Ã  ������ 
��($)  (����)�  Wyo�  Stat�  $nn�  Ã  �������(a)  (����)�  Y\.  2ich�  &omp�  
1aws  Ã  �������(�)  (����)  (use  of  ´automated  dialingµ  is  prima  
facie  evidence  of  intent  to  violate  prohibition  on  commercial  
advertising  by  prerecorded  message)�  
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(�)  produced  numbers  to  be  called�  using  a  
random  number  generator��  

                                            
�   &al�  5ub�  Util�  &ode  Ã  ����  (����)  (´any  automatic  
equipment  which  incorporates  a  storage  capability  of  telephone  
numbers  to  be  called  or  a  random  or  sequential  number  
generator  capable  of  producing  numbers  to  be  calledµ)�  .an�  Stat�  
$nn�  Ã  ������(a)(�)  (����)  (´any  user  terminal  equipment  
which  �  �  �  [wBhen  connected  to  a  telephone  line  can  dial�  with  or  
without  manual  assistance�  telephone  numbers  which  have  been  
stored  or  programmed  in  the  device  or  are  produced  or  selected  
by  a  random  or  sequential  number  generatorµ)�  2ass�  *en�  1aws  
ch�  ����  Ã  ��%  (����)  (´any  automatic  terminal  equipment  which  
is  capable  of  storing  numbers  to  be  called  or  producing  numbers  
to  be  called�  using  a  random  or  sequential  number  generatorµ)�  
2iss�  &ode  $nn�  Ã  ��������  (����)  (´any  automatic  equipment  
which  incorporates  a  storage  capability  of  telephone  numbers  to  
be  called  or  a  random  or  sequential  number  generator  capable  of  
producing  numbers  to  be  calledµ)�  1�Y�  *en�  %us�  1aw  Ã  ����p  
(����)  (´any  automatic  equipment  which  incorporates  a  storage  
capability  of  telephone  numbers  to  be  called  or  a  random  or  
sequential  number  generator  capable  of  producing  numbers  to  be  
calledµ)�  1�&�  *en�  Stat�  Ã  �����(c)  (����)  (´any  automatic  
equipment  which  incorporates  a  storage  capability  of  telephone  
numbers  to  be  called  or  a  random  or  sequential  number  
generator  capable  of  producing  numbers  to  be  calledµ)�  4kla�  
Stat�  tit�  ���  Ã  ���(��)  (����)  (´automatic  equipment  that  �  �  �  
stores  telephone  numbers  to  be  called�  or  has  a  random  or  
sequential  number  generator  capable  of  producing  numbers  to  be  
calledµ)�  ��  5a�  &ode  Ã  ����  (����)  (´[aButomatic  equipment  used  
for  solicitation  which  has  a  storage  capability  of  multiple  
numbers  to  be  called  or  a  random  or  sequential  number  
generator  that  produces  numbers  to  be  called  �  �  �  �µ)�  R�.�  *en�  
1aws  Ã  ��������(b)  (����)  (´any  automatic  terminal  equipment  
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	  $t  least  nine  States  did  not  use  either  the  verb  
´storeµ  or  the  verb  ´produceµ  to  define  an  
autodialer�  .nstead�  these  States  used  verbs  
like  ́ selectµ  and  ́ dial�µ  without  any  reference  to  
a  random  or  sequential  number  generator��  

	  $t  least  one  State  and  the  'istrict  of  &olumbia  
defined  an  autodialer  only  by  looking  to  the  
device·s  ability  to  ´conveyµ  or  ´deliverµ  a  
prerecorded  message�  again  without  any  
reference  to  a  random  or  sequential  number  
generator��  

 	 $nd  finally�  at  least  three  States  defined  an  
autodialer  as  a  device  that  could  store  or  
produce  numbers  that  were  then  called  
randomly  or  sequentially�  Under  these  state  

                                            
which  is  capable  of  storing  numbers  to  be  called  or  producing  
numbers  to  be  called�  using  a  random  or  sequential  number  
generatorµ)�  ��  Tex�  $dmin�  &ode  Ã  �����(a)  (����)  (´automatic  
equipment  �  �  �  that  is  capable  of s toring  numbers  to  be  called�  or  
has  a  random  or  sequential  number  generator  capable  of  
producing  numbers  to  be  calledµ)�  

�   *a�  &ode  $nn�  Ã  �������(a)(�)  (����)�  .nd�  &ode  Ã  ���������  
(����)�  .owa  &ode  Ã  ������(�)  (����)�  1a�  Rev�  Stat�  $nn�  
Ã  ������(%)(�)  (����)�  2e�  Rev�  Stat�  $nn�  tit�  ���  Ã  ����(�)($)  
(����)�  2inn�  Stat�  Ã  ���(���(�)  (����)�  4r�  Rev�  Stat�  
Ã  �������(�)(a)  (����)�  Tenn�  &ode  $nn�  Ã  ����������(b)(�)  
(����)�  Wash�  Rev�  &ode  Ã  ���������(�)(a)  (����)�  

�   '�&�  &ode  Ã  �������(a)(�)  (����)�  S�&�  &ode  $nn�  Ã  ������ 
���($)  (����)�  
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laws�  ´randomlyµ  and  ´sequentiallyµ  were  
adverbs  used  to  describe  how  a  call  was  placed�  
rather  than  adjectives  used  to  describe  a  
´number  generator�µ�  $  number  generator  was  
not  mentioned  in  these  state  laws  at  all�  

$lthough  these  definitions  varied  substantially�  
they  shared  a  common�  critical  feature�  when  
&ongress  passed  the  T&5$�  [Y[W\  state  law  that  
defined  the  term  ´autodialerµ  included  a  device  with  
the  capacity  to  store  numbers  to  be  called  
automatically�  regardless  of  whether  the  device  used  
a  random  or  sequential  number  generator�   

5re�����  state  statutes  therefore  show  that  the  
ordinary  understanding  of  an  automatic  telephone  
dialing  system  at  the  time  &ongress  enacted  the  
T&5$  did  not  depend  on  the  device·s  use  of  a  random  
or  sequential  number  generator�  $nd  as  explained  
below�  &ongress  explicitly  acted  against  the  backdrop  
of  these  state  laws  by  passing  a  federal  standard  to  
supplement�  not  displace�  preexisting  state  standards�  
K[[  pp  ������  _n\WW.  This  history  confirms  that  

                                            
�   ���  .ll�  &omp�  Stat�  Ã  �����(a)  (����)  (´any  telephone  dialing  
or  accessing  device�  machine�  computer  or  system  capable  of  
storing  telephone  numbers  which  is  programmed  to  sequentially  
or  randomly  access  the  stored  telephone  numbersµ)�  1�+�  Rev�  
Stat�  $nn�  Ã  ����(��(.)  (����)  (´any  automatic  terminal  
equipment  which  stores  or  produces  numbers  to  be  called  
randomly  or  sequentiallyµ)�  S�'�  &odified  1aws  Ã  ��������  (����)  
(same)�  
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respondent·s  interpretation  of  the  T&5$  is  consistent  
with  the  statute·s  original  meaning�    

Supporting  petitioner�  the  United  States  
acknowledges  some  of  this  history�  but  draws  
precisely  the  wrong  conclusion  from  it�  $ccording  to  
the  United  States�  &ongress  could  have  adopted  any  
of  the  state�law  autodialer  definitions  in  place  at  the  
time�  but  chose  not  to�  $s  a  result�  the  United  States  
contends�  the  T&5$·s  definition  of  an  automatic  
telephone  dialing  system  must  necessarily  be  
narrower  than  the  definitions  used  in  predecessor  
state  laws�  U�S�  %r�  ������  The  United  States  
therefore  reads  the  statute  to  cover  only  devices  using  
a  random  or  sequential  number  generator�  U�S�  %r�  
���    

.t  is  true  that  the  T&5$·s  autodialer  definition  
differs  from  any  of  the  contemporaneous  state�law  
definitions�  U�S�  %r�  ������  %ut  as  shown  above�  the  
state  laws  themselves  were  scattered�  offering  various  
formulations  for  what  it  meant  for  a  device  to  qualify  
as  an  autodialer�  So�  it  should  come  as  little  surprise  
that  &ongress  chose  not  to  adopt  wholesale  any  
specific  state�law  definition�  There  simply  was  no  
prevailing  state�law  model  for  &ongress  to  replicate�   

.nstead�  &ongress  drafted  language  to  accomplish  
the  same  result  as  these  disparate  state  laws�  $s  
explained  above�  the  best  reading  of  the  T&5$·s  text  
is  that  an  autodialer  is  a  device  with  the  capacity  to  
(�)  store  telephone  numbers  to  be  called�  or  (�)  produce  
telephone  numbers  to  be  called�  using  a  random  or  
sequential  number  generator�  K[[  pp  �����  VXpWW�  
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That  was  the  most  common  formulation  of  the  term  
among  pre�T&5$  state  laws�  K[[  pp  �����  n���  VXpWW�  
The  prevalence  of  that  definition  among  the  state  
laws�  which  &ongress  sought  to  supplement�  counsels  
in  favor  of  reading  the  T&5$  to  be  consistent  with  
those  preexisting  laws�  

The  statute·s  enactment  history  supports  this  view  
as  well�  &ongress  passed  the  T&5$  amid  requests  
from  the  States  for  a  federal  automated�call  
restriction  that  would  strengthen  their  own  
enforcement  efforts�  $nd  the  explicit  aim  of  the  
legislation  was  to  supplementðnot  shrinkðthe  
protections  against  autodialers  that  so  many  States  
already  had  in  place�  S�  Rep�  1o�  ��������  at  ��  
W[pW_nW[Z  _n  ����  U�S�&�&�$�1�  �����  �����   

Fo  state  law  on  the  books  in  ����  required  an  
autodialer  to  use  a  random  or  sequential  number  
generator�  .t  is  therefore  implausible  that  &ongressð 
solicitous  as  it  was  of  the  compelling  interests  States  
have  in  protecting  citizens  from  telephone  abuse  and  
fraudðwould  have  adopted  an  autodialer  definition  
so  much  more  circumscribed  than  the  definitions  state  
laws  were  using  at  the  time�    

.n  sum�  state  laws  prior  to  the  T&5$·s  passage  
show  that  the  ordinary  meaning  of  an  automatic  
telephone  dialing  system  in  ����  did  not  require  the  
use  of  a  random  or  sequential  number  generator�  
Thus�  respondent·s  reading  of  the  autodialer  
definition  is  the  only  interpretation  that  is  consistent  
with  how  that  term  was  understood  when  &ongress  
enacted  the  T&5$�    
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BB.  )_ac`hhd’l  I_k_bc-hd-+hkkb`ecl  $kenfcgm  
Bl  Sgickln_lboc.  

)acebook  resists  respondent·s  textualist  reading  
of  the  T&5$  by  pointing  to  consequences�  %ut  the  
consequences  of  respondent·s  interpretation  of  the  
T&5$  would  not  be  ´catastrophic�µ  as  )acebook  
claims�  K[[  5et�  %r�  ���   

)acebook  argues  that  imposing  T&5$  liability  for  
the  kind  of  ´sensible�  but  inherently  fallible�  business  
practicesµ  at  issue  here  would  go  beyond  the  scope  of  
&ongress·s  concerns  when  it  passed  the  T&5$�  5et�  
%r�  ���  %ut  repeatedly  sending  ´security  alertsµ  to  
phone  numbers  not  connected  with  a  )acebook  
account  is  hardly  ´sensibleµðindeed�  it  is  abusive�  .t  
is  well�established  that  individuals  have  an  
expectation  of  privacy  in  their  cell  phones�  K[[  J_l[\  
Y.  BWl_\oWn_W�  ���  U�S�  ����  ���  (����)�  &ongress  
designed  the  T&5$  to  safeguard  privacy  interests  of  
this  kind�   K[[,  [.].�  Gln[\  Y.  HWo]W[VV_Y[  BWV.  HnV.  Bo.�  
���  )�  Supp�  �d  �����  ����  (S�'�  &al�  ����)  (denying  
motion  to  dismiss  T&5$  action  where  defendants  
repeatedly  called  wrong  number)�  GWWW_V  Y.  MoWlZ  
E_n.  F[WZoWk  FWW.  AWnk�  ���  )�  Supp�  �d  ����  ������  
((�'�  2ich�  ����)  (holding  that  plaintiff  was  entitled  
to  treble  damages  for  calls  defendants  made  after  
plaintiff  informed  them  that  they  were  calling  the  
wrong  number)�  Bo^nVon  Y.  FWY_[nW  KolV.,  HnY.�  ���  
)�R�'�  ����  ���  (S�'�  .nd�  ����)  (holding  that  
´because  the  $ct  prohibits  automated  calls  to  any  cell  
phone  number�  once  the  user  of  that  phone  notifies  
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the  originating  entity  that  there  is  a  wrong  number�  
those  calls  must  stopµ)�   

 $t  bottom�  )acebook·s  consequentialist  argument  
is  not  really  about  protecting  college  students  and  
their  communication  habits�  V[[  5et�  %r�  ���  but  about  
´updatingµ  the  T&5$  through  judicial  decree�  5erhaps  
the  T&5$  is  indeed  outdated  in  many  ways�  When  
&ongress  passed  it  nearly  thirty  years  ago�  calls  to  cell  
numbers  cost  the  recipient  money�  which  is  why  cold  
calls  to  cell  numbers�  but  not  landlines�  are  
prohibited�  ��  U�S�&�  Ã  ���(b)(�)�  1ow�  of  course�  most  
cell  phone  plans  offer  unlimited  calls  and  texts�  
meaning  that  cost  structures  for  cell  phones  more  
closely  resemble  those  for  landlines�  .n  addition�  
smart  phones  did  not  exist  in  �����  and  only  a  highly  
capitalized  telemarketer  would  have  possessed  a  
high�tech  device  that  could  store  and  dial  telephone  
numbers�  1owadays�  a  majority  of  middle�school  
students  have  access  to  such  technology  in  their  
pocket���  Yet�  as  the  &ourt  reinforced  just  last  Term�  
the  &ourt  applies  the  text  of  statutes  as  written  and  
does  not  update  them  to  fit  the  timesðit  leaves  that  
role  to  &ongress�  K[[  AoVWoYk�  ���  S�  &t�  at  ����  (´.f  
judges  could  add  to�  remodel�  update�  or  detract  from  
old  statutory  terms  inspired  only  by  extratextual  
sources  and  our  own  imaginations�  we  would  risk  

                                            
��   K[[,  [.].�  $nya  .amenetz�  HW’V  W  KmWWWp^on[  D_\[9  EoW[  
L^Wn  GWl\  o\  M.K.  B^_lZW[n  FoZ  GWY[  Gn[�  15R  (4ct�  ���  
����)�  https���n�pr��o�ap.d�  
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amending  statutes  outside  the  legislative  process  
reserved  for  the  people·s  representatives�µ)�   

(ven  as  the  options  grow  for  ordinary  people  to  
contact  others  without  using  telephone  numbers�  
robocalls  to  cell  numbers  persist�  Robocallers  rely  on  
cheap  phone�number  databases  and  cheap  calling  
technology�  even  with  a  low  hit  rate�  to  make  a  profit�  
The  T&5$  therefore  remains  relevant�  The  &ourt  
should  reject  )acebook·s  attempt  to  update  it  into  
desuetude�   

BBB.  )_ac`hhd’l  Bgmckikcm_mbhg  Hd  Mfc  M&I$  
Uhneb  $elh  +bgbck  Lm_mc  (gdhkacfcgm  
(ddhkml.  

)acebook·s  interpretation  of t he  T&5$  would  also  
lead  to  negative  consequences  of  its  own�  Specifically�  
)acebook·s  interpretation  of  the  T&5$  should  be  
rejected  because  it  would  hinder  state  enforcement  
efforts�   

States  often  use  the  T&5$  to  sue  violators  in  
federal  court�  asserting  state�law  claims  using  
supplemental  jurisdiction�  )or  instance�  Virginia  
recently  settled  a  suit  alleging  both  T&5$  and  state� 
law  claims  against  a  group  of  violators  that  
´robocalled  hundreds  of  thousands  of  consumers  
nationwide  to  pitch  online  car  sale  services�  
disregarding  the  1ational  'o  1ot  &all  Registry�  and  
deceiving  consumers  about  the  online  car  sale  
services  they  offer  and  their  ¶money  back  guarantee�·µ  
N_W]_n_W  [[  W[l.  G[WW_n]  Y.  Kk\l_n[  E[WW_YV,  DDB�  1o�  
�����cv�����  'kt�  �  (W�'�  Va�  ����)�  2oreover�  the  
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T&5$·s  federal�law  cause  of  action  is  especially  
critical  for  States  thatðunlike�  in  this  example�  
Virginiaðlack  their  own  restrictions  or  prohibitions  
on  autodialers  under  state  law�  

.n  addition�  the  T&5$  allows  multiple  States  to  
join  forces  in  a  single  lawsuit  against  particularly  
abusive  robocallers  in  a  court  that  has  undoubted  
jurisdiction  over  the  violator�  its  records�  and  its  
financial  accounts  and  other  assets�  .n  just  one  
recent  example�  eight  States  brought  suit  in  a  Texas  
federal  court  against  robocallers  who  ´initiate  
millions  of  outbound  telephone  calls  that  deliver  
artificial  or  prerecorded  voice  messages  �  �  �  to  
residential  and�or  cellular  telephone  numbers�µ  
@WkWnVWV  Y.  J_V_n]  DW]l[  BWp_WWl  FWp.  DDB�  1o�  ����� 
cv������  'kt�  ��  (S�'�  Tex�  ����)�  .n  another  
example�  four  States�  joined  by  the  federal  
government�  successfully  sued  a  company  that  
´committed  more  than  ��  million  violations  of  
telemarketing  statutes  and  regulations�µ  Mn_W[Z  
KWWW[V  Y.  C_V^  F[WZoWk  DDB�  ���  )��d  ����  ���  (�th  
&ir�  ����)�  

)acebook·s  interpretation  of  the  T&5$  would  
undermine  these  types  of  multi�state  and  state� 
federal  collaborations�  %y  narrowing  the  T&5$·s  
definition  of  an  autodialer�  )acebook  would  limit  the  
universe  of  cases  where  States  can  pool  their  
resources  and  bring  enforcement  actionsðacross  
multiple  States  or  alongside  the  federal  
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governmentðto  enforce  the  T&5$·s  protections  
against  the  most  abusive  robocall  practices�   

.ndeed�  without  a  federal�law  violation  to  
prosecute�  States  would  be  left  to  file  separate�  
piecemeal  lawsuits  across  a  number  of  different  state  
courts�  To  be  sure�  state  enforcement  actions  of  this  
kind  can  still  be  effective�  but  a  federal  claim  under  
the  T&5$  is  a  particularly  powerful  tool  for  States  
seeking  to  enforce  the  law  against  the  most  abusive  
robocallers�      

This  &ourt  should  reject  )acebook·s  
interpretation  of  the  T&5$  and  preserve  the  full  
ability  of  States  to  engage  in  multi�state  and  state� 
federal  collaborations  that  protect  consumers  from  
illegal  robocalls�   

&HG&ESLBHG  

The  judgment  of  the  1inth  &ircuit  should  be  
affirmed�  
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