
 

 
 
 
 
 
 
 

 
August 13, 2018  

 
 
Via Federal eRulemaking Portal  
Secretary Alex M. Azar  II  
Administrator Seema Verma  
Centers for Medicare &  Medicaid Services  
U.S. Department of Health and Human Services  
Hubert H. Humphrey Building, Room 445-G  
200 Independence Avenue  SW  
Washington, DC 20201 
 
RE:  Comments on Proposed Rule: Reassignment of  Medicaid Provider Claims, 

83 Fed. Reg. 32252 (July 12, 2018), RIN 0938-AT61  
 
Dear Secretary Azar  and  Administrator Verma:  
 

We urge the U.S. Department of Health and Human Services (HHS) to withdraw  
the Proposed Rule:   Reassignment of Medicaid Provider Claims, 83 Fed. Reg. 32252 
(July 12, 2018), RIN 0938-AT61 (Proposed Rule), which seeks to impair States’  ability  
to make payments for Medicaid homecare provider benefits, such as healthcare, or  
voluntary union dues. Such an action would exceed HHS’s authority under  the Medicaid 
Act, 42 U.S.C. § 1396 et seq. and intrude upon state sovereignty. It undermines  
California laws permitting collective bargaining of Medicaid providers, which promote a  
stable homecare workforce. Importantly, it could deprive over half a million Californians  
with disabilities of the benefits of a stable, competent, and effective homecare provider  
workforce and could have significant, long-term negative impacts on these  individuals. 
We strongly oppose this rule and urge that the Rule be withdrawn.   

The Proposed Rule seeks to target states like California that have invested in self  
directed services models, which help allow seniors and individuals with disabilities to 
live with independence and autonomy. Originally  pioneered by the State of California in 
1974, self-directed personal care services provide  individuals with disabilities assistance 
in a wide range of activities of daily living. This allows beneficiaries to live safely  at 
home and in the community, instead of in institutions. Cal. Welf. &  Inst. Code § 
12300(a). As  a result of the state’s leadership our  In-Home Supportive Services (IHSS)  
program is the largest Medicaid self-directed service model in the nation, with more than 
550,000 beneficiaries across California receiving services provided by almost 500,000 
homecare providers. 
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In this delivery system, the beneficiary is the employer of the provider whom he  
or she hires to provide  authorized in-home care. Cal. Welf. &  Inst. Code § 12302. He or  
she has the right to hire, fire, and supervise the Medicaid provider’s  work. Cal. Welf. &  
Inst. Code §§ 12301.6(c), 12302.25, 12302.5(b). The overwhelming majority  of  IHSS  
beneficiaries use this service delivery mode,  which ensures that beneficiaries are able to  
direct and control their care without having to perform a typical employer’s payroll  
responsibilities. Meanwhile, the California Department of Social Services (CDSS) is  
responsible for providing administrative direction to and oversight of the fifty-eight  
counties.1  

HHS proposes to rescind 42 C.F.R. Section 447.10(g)(4), a regulation which 
provides for payment of  “benefits such as health insurance, skills training and other  
benefits customary for employees” for Medicaid providers like  IHSS workers. This rule  
change would have no immediate effect; for the reasons described below, the Medicaid  
Act itself does not prohibit standard payroll deductions for voluntarily  employee benefits  
or union dues, and rescission of the regulation would not accomplish such a ban. If  HHS  
were to take action to ban payment of employee benefits, however, this would harm  
California.   

 
I.  California’s  Unionization of IHSS Homecare Providers  
 

California was the first state in the nation to seek to improve the quality  and 
stability of the Medicaid homecare provider  workforce by extending its public sector  
bargaining laws to include  IHSS  workers. 1992 Cal. Stats. Ch. 722, § 54;  1993 Cal. Stats. 
Ch. 69, § 55. County level  public authorities (or the county or a nonprofit consortium)  
act as employers  “for the purpose of wages, benefits, and other terms and conditions of  
employment.”  Cal. Welf. &  Inst. Code § 12301.6(h). The public authorities are  therefore  
“deemed to be the  employer” of  IHSS  providers for  the limited purpose  of collective 
bargaining under the Meyers–Milias–Brown  Act (MMBA).2  Public authorities negotiate  
with local unions regarding such activities as offering training opportunities, referral  
programs, and optimizing wage and benefit packages to allow  recruitment and retention 
of a more talented and trained pool of homecare  workers. During orientation, new  
providers are offered the choice to join a union and receive any ancillary benefits  
associated with union membership.   

 Home care workers in fifty-seven of California’s fifty-eight  counties have voted 
in favor of unionization. Statewide, as of June 2017, 250,081 of 494,564 active IHSS 
homecare providers, or just over half, requested a deduction from their paychecks for  

                                                 
1  CDSS facilitates state and federal funding to the counties and operates the Case 
Management, Information and Payrolling System  to assist with payroll, reporting, and 
customer service needs.  
2  See  Cal. Gov. Code § 35 00 et seq. ( governing labor management  relations  in 
government employment fields).   
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voluntary union dues. Since the Supreme Court’s decision in  Harris v. Quinn, 134 S.Ct. 
2618 (2014), non-union members  are no longer required to pay “fair share”  or “agency” 
fees to cover the costs of  collective bargaining;  therefore, only providers who voluntarily  
join the union pay dues.  

 As of June 2017, 87,872 active  IHSS  providers had a voluntary deduction for  
collectively-bargained health care, dental care, transportation subsidies, or other benefits. 
Although the content of county-based collective bargaining a greements in California  
varies widely, most provide wages  and  benefits that exceed those that were available to  
IHSS providers prior to the introduction of collective bargaining. For example, some  
union-negotiated contracts provide for additional free training on first aid and other  
professionally-relevant topics; stipends for trainings arranged by the county  public  
authority; reimbursements for training materials; and/or free safety supplies (e.g., gloves  
and masks). Other  collective bargaining agreements provide various types of health, 
dental and vision benefits;  life insurance benefits; paid time off; and transportation  
subsidies (both gas  cards  and public transit passes) for homecare providers.   

 Paychecks for  IHSS providers are issued directly by  the State of California.  The 
State Controller “shall make any deductions from  the wages of in-home supportive  
services personnel, who are employees of a public authority … that are agreed to by that  
public authority in collective bargaining with the  designated representative of the in-
home supportive services personnel  … and transfer the deducted funds as directed in that  
agreement.” Cal. Welf. &  Inst. Code §12301.6(i)(2). Pursuant to this statutory authority, 
the State makes all agreed-upon deductions from  IHSS homecare providers’ paychecks. 
These payroll deductions encompass collectively  bargained benefits, including union 
dues. State law requires  the State Controller to automatically deduct all authorized  
deductions, including  union dues, f rom providers’  paychecks.3   

California law similarly  authorizes the direct deduction of collectively bargained  
benefits, including union dues, across  all public sector employees. Cal. Labor Code § 
224.  
 
II.  HHS’s Interpretation Exceeds its Authority Under t he Medicaid Act  
 

HHS’s proposal to remove paragraph (g)(4) of 42 C.F.R Section 447.10, with the  
intent to “eliminate [a] state’s ability to divert Medicaid payments away from providers,”  
is deeply troubling to California and outside the bounds of the Medicaid Act.   

The rule change is purported to be based on Section 1903(a)(32) of the Social  
Security  Act, a provision which bars the  assignment of rights to collect payment for  
Medicaid services to third parties: “no payment . . . for any care or service  provided to an 
individual shall be made to anyone other than such individual or the person or institution 

                                                 
3  2002 Cal. Stats. Ch. 1135.  
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providing such care or service, under an assignment or power  of  attorney or otherwise  
….”  42 U.S.C. § 1396a(a)(32). The purpose of Section 1903(a)(32) was to prevent abuses  
stemming from “factoring,” or the resale of  accounts receivable for  a percentage of their  
face value. 77 Fed. Reg. 26381. The Proposed Rule claims that Section 447.10(g)(4) is  
“overbroad, and insufficiently linked to the exceptions expressly permitted by the  
statute.” 83 Fed. Reg. 32252. But this interpretation by HHS reflects a misunderstanding  
of the Medicaid Act provision. Neither the language of the statute, nor its legislative  
history, nor recent implementing regulations support HHS’s novel interpretation of this  
law to prohibit customary  employee payroll deductions.   

A.  Interpretation of the Medicaid Act’s anti-factoring provision to forbid voluntary  
employee deductions is a misinterpretation of that law. Voluntary  employee benefit  
deductions  are not  payments made “under an assignment  or power of attorney.” Union 
members do not  “assign”  their right to receive  IHSS  payments to their union or grant  
their union any power of  attorney. All payroll deductions are taken from payments to 
those who actually provided  qualifying services, and are limited to those amounts set 
forth in collective bargaining agreements.  Collective bargaining agreements do not  
constitute “power of  attorney.”  Nor can the additional phrase “or otherwise” be 
reasonably construed to cover such deductions. In the context of the sentence, “or  
otherwise” refers only to mechanisms similar to an “assignment” or “power  of  
attorney” that permit third parties to act in the provider’s  stead  in seeking M edicaid 
payments, and thus present a similar potential for abuse. Unions cannot independently  
bill for Medicaid services, and there is no secondary market for the reselling of union 
dues deductions or other  payroll deductions for  employee benefits. They  are no 
different  from deductions from provider payments for tax purposes or payments to 
health maintenance organizations under 42 C.F.R. 447.10(g)(3), which also clearly  
represent legal withholdings of Medicaid provider payments.    

B.  Legislative history of Section 1903(a)(32) of the Medicaid Act makes  clear that  
Congress enacted that provision to prohibit factoring.4  Just  four years ago, HHS  itself  
confirmed that understanding of the legislative intent of Section 1903(a)(32), when it  
promulgated the  2014 final rulemaking, concluding  that the purpose of  section (a)(32) 
“was to prohibit factoring arrangements, and not to preclude  a Medicaid program that  
is functioning as the practitioner’s primary source  of revenue from fulfilling the basic  
responsibilities that are associated with that role.”5  Standard payroll deductions do not  
create any risk of  fraud or abuse stemming  from inflated or incorrect claims.  

                                                 
4  According to a 1971 House Report, “[s]uch reassignments have been a source of  
incorrect and inflated  claims for service and have created  administrative problems with  
respect to determinations of reasonable charges  and recovery of overpayments.”  H.R. 
Rep. 92-231, reprinted in 1972 U.S.C.C.A.N. 4989, 5090.  
5  79 Fed. Reg. 2948, 2949 (Jan. 16, 2014).  



  
  

 
 

 
C. Any interpretation of Section 1903(a)(32) to prohibit California state law and practice  

with respect for IHSS is unjustified. The Proposed Rule reinterprets this provision 
which is an unjustified departure from the  agency’s own recent, duly authorized 
notice-and-comment rule-making. HHS  has acknowledged that deductions used to pay  
“costs customary for employees” fall within the scope of this regulation.6  The anti-
factoring provision does  not authorize  creation of  new “exceptions.”  HHS cites to no 
caselaw that would support or mandate its change in interpretation.   

III.   HHS’s  New Interpretation Would  Harm State Interests  

Any new regulatory action to prohibit long-standing state practices of allowing  
employee payroll deductions for health care, union dues, and other voluntary  elections  
would seriously harm the interests of California.   

A.  California has a strong interest in permitting collective bargaining among IHSS 
homecare providers. In-home care is difficult and often physically demanding work. 
Historically, homecare providers have faced low wages, few benefits, frequent  
injuries, and unpredictable hours, with no means to collectively  address such 
challenges with their individual beneficiary employers. Prior to unionization, IHSS  
providers “earned the state minimum wage, which was $4.25 at the time, and none  
received benefits of any  kind.”7  In part  for these  reasons, the homecare workforce has  
typically  had a high rate  of turnover. Unionization has led to increased retention and 
training among workers, helping to  create a more stable, efficient  and high quality  
provider workforce.  As  of March 2018, IHSS provider wages  ranged from  $11 to $14 
per hour, and in 38 counties, employee benefits plus wages were  above the  state  
minimum wage.  Some county  collective bargaining agreements  provide free trainings  
on such topics as first aid and cardiopulmonary resuscitation, as well as stipends and 
reimbursements for other trainings. In turn, better  wages and benefits reduces  
turnover. One study of  IHSS providers in San Francisco County found that the “annual  
retention rate of new providers rose from 39 percent to 78 percent following  
significant wage and benefit increases and that  a $1 increase in the wage rate … would  
increase retention by 17 percentage points.”8  The  addition of health insurance as a  
benefit also significantly  increased retention rates.    

B.   Automatic deduction allows for an efficient means of operating IHSS. HHS suggests 
that if Subsection (g)(4) is rescinded, states  will be able to “elect to maintain the same  
level of payment” or to “elect to decrease payment levels.” 83 Fed. Reg. 32254. This 

                                                 
6  See  79 Fed. Reg. 3001 (Jan. 16, 2014) (final regulation permits deductions “for health 
and welfare benefit contributions, training costs, and other costs customary  for  
employees.”)   
7  Candace Howes,  Living  Wages and Retention of  Homecare Workers in San Francisco,  
(June 2004), http://laborcenter.berkeley.edu/homecare/pdf/howes_01.pdf.  
8  Id.  
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framing is incorrect and suggests a misunderstanding of the  relationship between 
union dues and negotiated employee benefits, and overall Medicaid provider rates. 
Eliminating Subsection (g)(4) will not alter existing collective bargaining  agreements  
and  will have no immediate effect on provider wages, union members’ dues, or the  
costs of negotiated benefits. In the long run, however, if unions’ collective  bargaining  
power is reduced, that might negatively  affect their ability to serve their members.  
Substantial  reliance interests  depend upon California’s ability to directly debit  
collectively bargained for benefits. Arrangements  for steady payment of  union dues  
have been in place for many  years, and disruption would  threaten the stability of  
county-based  collective bargaining  agreements, all of which assume  direct deduction 
of union dues. U nions would likely have to reduce the technical advice  and training  
they provide to home care providers, as  well as curtail participation in stakeholder  
bodies that address access, service delivery and quality of care issues in the IHSS  
program.9    

C. Weakening unions  will  have a detrimental impact on IHSS beneficiaries. IHSS  
homecare provider  unions are integral to California’s provision of dignified, high-
quality  in-home care.  Any  changes to the IHSS program that reduce the quality or  
stability of these providers would create real human costs for the beneficiaries of those  
programs. IHSS beneficiaries  and  their  providers  have identified  an inextricable link  
between working conditions and the quality of patient care.10  A higher-quality  
workforce empowers consumers to stay in their own homes, all the while saving the  
state money that would otherwise be spent on institutionalization.    

 
IV.  HHS’s  Interpretation  of the Medicaid Act  Targets States with Consumer-

Directed  Programs  
 

HHS’s  interpretation  of  Section 1903(a)(32) unfairly and disproportionately  
targets  states that choose to  invest in consumer-directed  options for long term services  
and supports. These types of services help afford seniors and individuals with disabilities  
personal autonomy by, among other things, giving the individual the opportunity to 
decide where  and with whom to live, to control the services provided, and to decide who 
will provide the  services  to enable the individual to actively participate in community  
life. These programs are  also a critical part of how California implements the U.S.  
Supreme Court decision of  Olmstead v. L.C., 527 U.S. 581 (1999), which prompted 

                                                 
9  For example, in California, IHSS professional provider representatives have given 
valuable input on such diverse policy matters  as the  IHSS provider orientation 
curriculum, implementation of the U.S. Department of  Labor’s  Final Rule  applying the  
Fair  Labor Standards  Act to domestic services, and development of the State’s Uniform  
Statewide Protocols for Program Integrity Activities.    
10  Linda Delp &  Katie Quan, Center for  Labor Research and Education, University of  
California Los Angeles  & Berkeley,  Homecare  Worker Organizing in California: An 
Analysis of a Successful Strategy  (April 1, 2002), p.4  
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expansion of Medicaid home- and community-based services to address the court’s  
finding that institutionalization of individuals who could receive care in a  community-
based setting violated the Americans with Disabilities Act.  As HHS’s own research  
shows, “the consumer directed model outperforms the professional management model  
on several key measures  of client satisfaction, empowerment, and quality of life.”11      

 
V.  HHS’s  Rulemaking Process  is Inadequate   

Rescission of Subsection (g)(4) would be particularly unreasonable in light of the  
manner in which HHS proposed this Rule change. As explained in California’s July 23, 
2018 letter, HHS does not indicate that it has any  data that justifies the need for this  Rule 
in the first place, or  any analysis of its impacts on  home care workers, beneficiaries, or  
States. HHS’s lack of sufficient information to fully  understand the impacts  of the Rule  
makes clear that there is no basis for HHS to change existing regulations. This is  
irresponsible and an abuse of the regulatory process.   

 
VI.  HHS’s Intrusion into State Labor Laws Raises Federalism Concerns and  
Violates the Tenth Amendment  

HHS purports in the Proposed Rule that Executive Order 13132 does not apply to 
this  regulatory  action because it does not have  “Federalism implications,” but this is  
incorrect.  Implementation of the Proposed Rule in a way that disrupts California’s  
established law would represent major federal overreach. Indeed, HHS’s reinterpretation 
of the law would commandeer State  governments  and their subsidiaries in violation of the  
Tenth Amendment by regulating the “States in their sovereign  capacity,” Reno v. 
Condon, 528 U.S. 144, 151 (2000) and limiting State authority to regulate internal affairs  
and determine the duties  and responsibilities of public employees, Gregory  v. Ashcroft, 
501 U.S. 452, 460 (1991). Payroll deductions and collective bargaining a re  provided 
under authority of state law; and these laws promote, rather than inhibit, the purpose of  
the Medicaid Act.  

 
VII.  Conclusion  

In its proposed rulemaking, HHS  has  exceeded its authority under the Medicaid 
Act, and likely violates the U.S. Constitution and federal statutes. Furthermore, it  
improperly undermines  California’s sovereignty. The State of California has not  
requested this rule change and believes that  HHS’s action is misguided and unfairly  
targets states with consumer-directed programs and those that prioritize the unionization 

                                                 
11  Pamela Doty  et al.,  In-Home Supportive Services for the Elderly  and Disables:  A  
Comparison of Client-Directed  and Professional  Management Models of  Services  
Delivery, U.S. Dept. of  Health and Human Servs. (April 1999).   
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of provider workforces. There is no justification for promulgating a  rule that would harm  
low-income seniors and persons with disabilities, and the providers  who serve them.   

 
Sincerely,  

 

  
 XAVIER BECERRA  

California  Attorney General  
 
 

  
 BETTY T.  YEE  
 California  State Controller  

 
 


