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INTRODUCTION AND INTEREST OF THE AMICI STATES

The undersigned 20 States! and the District of Columbia, herein
referred to as Amici States, submit this amicus curiae brief in support of
petitioners-appellees, and in opposition to defendants-appellants’ new
policy of mandatory detention for all noncitizens who entered the United
States without inspection. That policy, instituted in July 2025, imposes
detention as a categorical matter, without allowing access to bond
hearings at which these individuals could demonstrate they do not pose
a risk of flight or danger and thus warrant being released while their
proceedings are pending. The policy is contrary to any reasonable reading
of the immigration detention statutes; it expands mandatory detention in
an unprecedented manner that far exceeds any categorical approach ever
before sanctioned by the Supreme Court; it violates due process; and it is
1mmensely harmful.

Amici States have a strong interest in ensuring that noncitizen

residents of their States who pose no danger to society or risk of flight are

1 California, New York, Arizona, Colorado, Connecticut, Delaware,
Hawail, Illinois, Maine, Maryland, Massachusetts, Michigan,
Minnesota, Nevada, New dJersey, Oregon, Rhode Island, Vermont,
Virginia, and Washington.



not subject to unnecessary civil immigration detention while they defend
themselves in removal proceedings. Amici States and their residents suffer
the harms that flow from excessive detention, and Amici States also have
extensive experience with civil detention and pretrial detention under
state laws, which generally require an individualized showing of danger
or risk of flight in order to justify prolonged detention. That wvast
experience demonstrates that defendants’ policy does not serve the
purpose of protecting the community or preventing flight and is
inconsistent with the Constitution’s guarantee of due process, which
unquestionably applies to petitioners-appellees. It is thus not surprising
that the policy contravenes the statute and all evidence of Congressional
intent.

Amaici States are home to over six million undocumented noncitizens, 2
many of whom may be eligible for legal status, for instance, through

asylum, cancellation of removal, or other relief claims. These individuals

2 Am. Immigr. Council, Immigrants in the United States (n.d.) (2023
data) (total number of undocumented immigrants in the Amici States
calculated by selecting each Amicus State in the “Select Location” list and
adding the number of undocumented immigrants in each). (For author-
ities available online, full URLs appear in the table of authorities. All
URLSs were last visited on April 17, 2026.)

2




are valued and active contributors to communities and work forces. They
are often the beloved spouses, parents, and other close relatives of U.S.
citizens or lawful permanent residents. They are valued employees and
employers and critical sources of financial and emotional support for
their families. They pay billions in state, local, and federal taxes annually
and contribute to their States and localities in innumerable other respects.
Detention pending removal proceedings can last many months or
even years. Noncitizens’ unnecessary detention during such lengthy
proceedings inflicts irreparable harms on them, their families, their
communities, and their States. Such harms flowing from detention of
noncitizens who have long been present in the United States explain well
why Congress intended to provide that such noncitizens could be released
on bond during removal proceedings even if they had originally entered
without inspection, see 8 U.S.C. § 1226(a), while Congress did not provide
the same opportunity to noncitizens who have not established family,
employment, and other ties in the United States, see id. § 1225(b)(2)(A).
But pursuant to the policy at issue in these cases, the U.S.
Department of Homeland Security (DHS) and the U.S. Department of

Justice (DOJ) have reversed the decades-old previously consistent



interpretation of the relevant statutes to subject noncitizens who entered
without inspection to mandatory detention without access to bond
hearings for the first time. See Inspection and Expedited Removal of
Aliens, 62 Fed. Reg. 10312, 10312-13, 10323 (Mar. 6, 1997). This unlawful
policy inflicts substantial irreparable harms on detained noncitizens,
their families, their communities, and their States.

Amici States’ experience makes clear that defendants’ novel and
indiscriminate mandatory detention policy inflicts vast harms while not
serving any valid purpose, such that it cannot be what Congress intended.
Amici States have extensive experience with state-law civil detention
schemes, and with pretrial detention during the pendency of legal proceed-
ings. In these schemes, States are ordinarily required to make an individu-
alized showing that prolonged detention is warranted, consistent with due
process. Amici States’ experience shows that affording noncitizens individu-
alized bond hearings properly balances public safety and other govern-
mental interests against the risk of unnecessarily depriving individuals in
the United States of their essential liberty interest. Amici States’ experience
also supports the conclusion that Congress recognized that “civil commit-

ment for any purpose constitutes a significant deprivation of liberty that



requires due process protection,” Addington v. Texas, 441 U.S. 418, 425
(1979), and thus intended for petitioners-appellees and others who are
similarly situated to have access to bond hearings that allow for each

individual’s circumstances to be considered and weighed.

ARGUMENT

POINT I

DEFENDANTS’ MANDATORY DETENTION POLICY
IRREPARABLY HARMS NONCITIZENS, THEIR FAMILIES,
THEIR COMMUNITIES, AND THEIR STATES

Unnecessary detention during removal proceedings is devastating for
noncitizens, their families, their communities, and their States. The United
States 1s home to approximately 53 million immigrants,3 including 14 mil-
lion undocumented immigrants,4 most of whom have lived in the United

States for more than a decade.? More than six million undocumented immi-

3 Stephanie Kramer & Jeffrey S. Passel, What the Data Says About
Immigrants in the U.S., Pew Rsch. Ctr. (Aug. 21, 2025).

4 Jeffrey S. Passel & Jens Manuel Krogstad, U.S. Unauthorized
Immigrant Population Reached a Record 14 Million in 2023, Pew Rsch.
Ctr. (Aug. 21, 2025).

5 Bryan Baker & Robert Warren, U.S. Dep’t of Homeland Sec.,
Estimates of the Unauthorized Immigrant Population Residing in the
United States: January 2018-January 2022, at 3-4 (Apr. 2024); Matthew

(continued on the next page)




grants live in Amici States.® These many individuals are irreparably
harmed by defendants’ novel policy of mandatory detention, without an
opportunity to prove in a bond hearing that detention is unnecessary.
Noncitizens who are subjected to immigration detention are often
made to suffer overcrowding, unsanitary conditions, and inadequate medi-
cal and mental health services.” Detention can disrupt the continuity of

detainees’ medical care,8 worsen preexisting medical conditions, and create

Lisiecki & Gerard Apruzzese, Ctr. for Migration Stud., Proposed 2024
Mass Deportation Program Would Socially and Economically Devastate
American Families, at 2 (Oct. 9, 2024).

6 See Am. Immaigr. Council, Immigrants in the United States, supra.

7 See Caitlin Patler, Altaf Saadi & Paola Langer, The Health-
Related Experiences of Detained Immigrants with and Without Mental
Illness, 11 J. Migration & Health no. 100302, at 4 (2025); Physicians for
Hum. Rts., “Endless Nightmare”: Torture and Inhuman Treatment in
Solitary Confinement in U.S. Immigration Detention (Feb. 6, 2024);
Andrea Castillo & Gabrielle LaMarr LeMee, “It’s Happening Everywhere”:
1 in 3 ICE Detainees Held in Quvercrowded Facilities, Data Show, L.A.
Times (Aug. 29, 2025); Jasmine Garsd, In Recorded Calls, Reports of
Qvercrowding and Lack of Food at ICE Detention Centers, NPR (updated
June 6, 2025); Cal. Dep’t of Just., Immigration Detention in California: A
Comprehensive Review with a Focus on Mental Health 5-8 (2025) (docu-
menting serious deficiencies in mental health care and conditions for
persons with mental health care conditions detained in immigration deten-
tion facilities across California).

8 Patler, Saadi & Langer, supra, at 4.
6



new ones.? Immigration detention also poses substantial risks for vulner-
able detainees such as women and LGBTQ+ individuals, who experience
abuse, sexual harassment, and medical neglect at disproportionately high
rates while in immigration custody.1® Recent reports further show that
many immigration detention facilities are operating over capacity,!! and

conditions of confinement are deteriorating.!2 One study found that detain-

9 Chanelle Diaz et al., Harmful by Design—A Qualitative Study of
the Health Impacts of Immigration Detention, 38 J. Gen. Intern. Med. 2030,
2034-35 (2022).

10 See Liza Doubossarskaia et al., Immigr. Equal. et al., “No Human
Being Should Be Held There”: The Mistreatment of LGBTQ and HIV-
Positive People in U.S. Federal Immigration Jails 13-14, 17-31 (June 2024);
Nora Ellmann, Immigration Detention Is Dangerous for Women’s Health
and Rights, Ctr. for Am. Progress (Oct. 21, 2019); Alice Speri, Detained
Then Violated, Intercept (Apr. 11, 2018); Sharita Gruberg, ICE’s Rejec-
tion of Its Own Rules Is Placing LGBT Immigrants at Severe Risk of Sexual
Abuse, Ctr. for Am. Progress (May 30, 2018); see also Cal. Dep’t of Just.,
Immigration Detention in California iii-iv (Feb. 2019) (discussing findings
including “delayed or inadequate medical care” and “inadequate mental
health staffing and services” in immigration detention facilities).

11 TRAC Immigr., ICE Contractual Capacity and Number Detained.
Qvercapacity vs. Overcrowding, (July 8, 2025).

12 See Miriam Jordan & Jazmine Ulloa, Concerns Grow Quer Dire
Conditions in Immigration Detention, N.Y. Times (July 1, 2025); Garsd,
supra; see Did1 Martinez, Julia Ainsley & Laura Strickler, Immigrants in
Overcapacity ICE Detention Say Theyre Hungry, Raise Food Quality
Concerns, NBC News (July 14, 2025); see also Vazquez Perez v. Decker,
No. 18-¢v-10683, 2020 WL 7028637, at *10 (S.D.N.Y. Nov. 30, 2020) (evi-
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ees perceive the poor conditions of 