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INTEREST OF AMICI CURIAE

In this proceeding, plaintiffs seek a preliminary injunction to halt the implementation of
three actions by the federal government that will restrict the granting of immigrant visas through
consular processing. If allowed to come into effect, these actions would allow the executive branch
to unilaterally reshape immigration policies and severely limit legal immigration to the United
States in ways that Congress never authorized.

Two of the challenged actions involve changes made by the Department of State (DOS) to
incorporate a sweeping interpretation of “public charge” that courts around the country have already
found likely to be unlawful. The third action is a presidential proclamation that bars applicants
from receiving immigrant visas unless they can establish that they either “will be covered by
approved health insurance” within thirty days after entry or that they have the “financial resources
to pay for reasonably foreseeable medical costs.” Proclamation No. 9945, 84 Fed. Reg. 53,991
(Oct. 4, 2019) (“Proclamation”). For the many reasons articulated by plaintiffs, this Court should
preliminarily enjoin these consular rules.

Amici States of New York, California, Colorado, Connecticut, Delaware, Hawai‘i, Illinois,
Maine, Maryland, Massachusetts, Michigan, Minnesota, Nevada, New Jersey, New Mexico,
Oregon, Pennsylvania, Rhode Island, Vermont, Virginia, and Washington, the District of
Columbia, the County of Santa Clara, and the cities of New York, Chicago, Los Angeles, Oakland,
Philadelphia, and Seattle have a strong interest in halting the implementation of these unlawful
immigration restrictions. Each new restriction conflicts with Congress’s stated policies in either
federal immigration law or the Affordable Care Act (ACA). Each of them also represents a radical
departure from the status quo that has governed consular processing of immigrant visa applications

for decades. And, both individually and collectively, these consular rules will significantly harm
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Amici States and local jurisdictions by severely reducing legal immigration and forcing immigrants
who do enter the country to use substandard health coverage. As a result, Amici States and local
jurisdictions will lose the enormous benefits that immigrants bring to our economies and communities.
At bottom, the consular rules are “repugnant to the American Dream of the opportunity for
prosperity and success through hard work and upward mobility.” State of New York v. DHS, 408

F. Supp. 3d 334, 349 (S.D.N.Y. 2019), appeal in briefing, No. 19-3591 (2d Cir.).

ARGUMENT

I. Immigrants Are Vital to the Economic, Civic, and Social Fabric of Amici States
and Local Jurisdictions.

The consular rules at issue here impose additional, unlawful barriers to the granting of legal
permanent resident status that will significantly reduce the numbers of immigrant visas that
defendants will issue. The two DOS public-charge rules are based on a statute that bars the admission
of any noncitizen who “in the opinion of the consular officer at the time of application for a visa
... 1s likely at any time to become a public charge.” 8 U.S.C. § 1182(a)(4)(A). Although federal
law does not expressly define “public charge,” that phrase has a well-established meaning, stretching
back more than a century, that limits its scope to individuals who are primarily dependent on the
government for long-term subsistence. See State of New York, 408 F. Supp. at 346-47. The federal
agencies that enforce this public-charge statute—including DOS—have adhered to this well-
settled understanding for decades. See Compl. ] 155-75, 179-81. But DOS’s new consular rules
radically depart from this century-old understanding of “public charge,” authorizing the denial of
immigrant visas to any individual who a consular officer believes may, at any time in his or her
life, receive nominal amounts of certain means-tested benefits, even for brief periods of time. See

id. 49 87-104, 155-175. This novel and sweepingly broad interpretation of “public charge” has
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already drastically increased the number of persons denied admission on this basis: DOS denied
fewer than a thousand visa applications on public charge grounds in 2015, but under the new
consular rules denied more than 13,000 applications on this ground in 2018.!

Similarly, many immigrants will not be able to satisfy the additional requirements of the
President’s healthcare proclamation and will be denied entry on that basis. One study has estimated
that the Proclamation “could prohibit the entry of roughly 375,000 immigrants annually.”?

The collective effect of these consular rules in reducing legal immigration will seriously
harm Amici States and local jurisdictions. Immigrants are vital to the economic, civic, and social
fabric of our communities. Immigrants bolster our economies by filling and creating jobs, starting
businesses, paying taxes, and purchasing goods and services. They are valuable contributors to the
neighborhoods where they work and reside, and are critical to Amici’s long-term prosperity. But
the consular rules challenged here will unlawfully bar hundreds of thousands of prospective
immigrants from obtaining immigrant visas to which they would otherwise be entitled under the

qualifications established by Congress. And because the majority of applications for such visas are

family-based, these consular rules will perpetuate the separation of families. Such separation not

! Compare U.S. Dep’t of State, Bureau of Consular Affairs, Report of the Visa Office 20135,
tbl. XX (internet), with U.S. Dep’t of State, Bureau of Consular Affairs, Report of the Visa Office
2018, tbl. XX (internet). (For sources available on the internet, full URLs appear in the Table of
Authorities. All websites last visited February 4, 2020.)

In January 2018, DOS began applying its radical redefinition of “public charge” based on
changes to its Foreign Affairs Manual, which governs consular processing. DOS subsequently
issued an Interim Final Rule in October 2019, which seeks to alter the public-charge regulations
that apply at the point of consular processing. See Compl. § 3.

2 Julia Gelatt & Mark Greenberg, Health Insurance Test for Green-Card Applicants Could
Sharply Cut Future U.S. Legal Immigration, Migration Policy Institute (Oct. 2019) (internet).
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only harms immigrants, their U.S. resident family members, and neighborhoods and communities
across America, but also undermines Congress’s repeatedly expressed intent for our immigration

laws to facilitate rather than prevent family reunification.

A. The consular rules will result in the separation of families.

The consular rules at issue here will impose substantial harms on immigrants seeking to
enter the country through family-sponsored visas.? Although the rules are not limited to family-
sponsored immigrants, family-sponsored immigrants represent a large proportion of the individuals
that Congress has authorized to immigrate here each year. And because family-sponsored immigrants
are not required to have employment to obtain a visa, they are generally less likely to be able to
satisfy the stringent requirements imposed by the new rules.

Congress prioritized family reunification when it established the current immigration system.
“The Immigration and Nationality Act (‘INA’) was intended to keep families together.” Solis-
Espinozav. Gonzales,401 F.3d 1090, 1094 (9th Cir. 2005). The INA’s legislative history “establishes
that congressional concern was directed at ‘the problem of keeping families of United States
citizens and immigrants united.”” Fiallo v. Bell, 430 U.S. 787, 795 n.6 (1977) (quoting H.R. Rep.
No. 85-1199, at 7 (1957)). During the debates surrounding the INA of 1965, Senator Edward
Kennedy affirmed that “[r]eunification of families is to be the foremost consideration.” S. Rep.
No. 89-748, at 13 (1965). The importance Congress placed upon family reunification is demonstrated
by the numeric limits and visa allotments set by the INA amendments of 1965, and refined by

further amendments to the INA in 1990.% Immigration and Nationality Act, Pub. L. No. 89-236,

3 See Gelatt & Greenberg, supra.

4 See Zoya Gubernskaya & Joanna Dreby, U.S. Immigration Policy and the Case for Family
Unity, 5 Journal on Migration and Human Security 417, 418 (2017) (internet).

4
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79 Stat. 911 (1965); Immigration Act of 1990, Pub. L. No. 101-649, 104 Stat. 4978. Unlike other
visa categories, there is no limit on the number of immediate relatives of U.S. citizens, such as
spouses, unmarried children under the age of twenty-one, and parents, who can immigrate here. 8
U.S.C. § 1151(b). Other family preference visas, such as those for adult children, siblings, and
relatives of legal permanent residents, are capped at 480,000 per year (with a statutory minimum
of 226,000), as compared to 140,000 annual employment visas. /d. § 1151(c)-(d).

Approximately 483,000 newly arrived individuals received visas as an immediate relative
of a U.S. citizen or under family-sponsored visas preferences in 2017 (the most recent year for
which data is available).? In that same year, an estimated 107,259 individuals obtained lawful
permanent residence as immediate relatives of U.S. citizens or through family-sponsored preferences
in New York, and 148,621 did so in California. Numbers in other States included, for example,
28,030 individuals in Massachusetts, 15,867 in Washington, 9,143 in Nevada, 5,533 in Oregon,
2,885 in the District of Columbia, and 1,551 in Delaware.®

The new restrictions imposed by the consular rules at issue here will likely result in hundreds
of thousands of U.S. citizens and lawful permanent residents losing the opportunity to be united
with their loved ones from abroad, including spouses, siblings, and adult children. Such prolonged

or permanent family separations will have a devastating impact on the welfare of our residents.

5 U.S. Dep’t of Homeland Security, 2017 Yearbook of Immigration Statistics, tbl. 6 (2018)
(internet).

6 See U.S. Dep’t of Homeland Security, Profiles on Lawfil Permanent Residents (internet)
(select State from “State of Residence” drop-down menu). These figures include both new arrivals
and individuals adjusting status because this DHS data combines those categories when breaking
out class of admission.
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Multiple studies illustrate that family reunification benefits the economic, social, and psychological
well-being of the affected individuals,” while family separation results in myriad harms.
Separating family members from each other can result in negative health outcomes, including (1)
mental and behavioral health issues, which can lower academic achievement among children; (2)
severe stress, which can delay brain development and cause cognitive impairment; and (3)
symptoms of post-traumatic stress disorder.® Separation can be particularly traumatizing to
children, resulting in a greater risk of developing mental health disorders such as depression,
anxiety, and attention deficit hyperactivity disorder.” Trauma can also have negative physical
effects on children, such as loss of appetite, stomachaches, and headaches, which can become
chronic if left untreated. '° Similarly, spousal separation can cause fear, anxiety, and depression.'!

These harms are not limited to those family members most directly affected by the consular
rules. Amici States and local jurisdictions will also feel the impact of such harms on their residents.
Intact families provide crucial social support, which strengthens not only the family unit but also

the neighborhood, community, and civic society at large. See, e.g., Moore v. East Cleveland, 431

7 See Gubernskaya & Dreby, supra, at 423.

8 See Colleen K. Vesely, et al., Immigrant Families Across the Life Course: Policy Impacts
on Physical and Mental Health, 4 National Council on Family Relations Policy Brief 1, 2-4 (July
2019) (internet).

% Allison Abrams, Damage of Separating Families, Psychology Today (June 22, 2018)
(internet).

10 74,

' 'Yeganeh Torbati, U.S. denied tens of thousands more visas in 2018 due to travel ban:
data, Reuters (Feb. 29, 2019) (internet) (describing a U.S. citizen’s plight to obtain a visa for his
wife, and that their separation was causing them both to “break down psychologically”).
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U.S. 494, 503-04 (1977) (“It is through the family that we inculcate and pass down many of our
most cherished values, moral and cultural.”). The Select Commission on Immigration and Refugee
Policy, a congressionally appointed commission tasked with studying immigration policy, expounded
upon the necessity of family reunification in 1981:

[R]eunification . . . serves the national interest not only through the

humaneness of the policy itself, but also through the promotion of the public

order and well-being of the nation. Psychologically and socially, the reunion

of family members with their close relatives promotes the health and
welfare of the United States.'?

By contrast, denying families the ability to reunite contradicts the foundations of our immigration
system and will irreparably harm our families, neighborhoods, and communities.

B. Immigrants are key contributors to the economies of Amici States and

Local Jurisdictions.

In the experience of Amici States and Local Jurisdictions, the benefits of immigration are
profound and reciprocal. Not only do immigrants benefit from the opportunities associated with
living in the United States, but the States and the country as a whole benefit from immigrants’
contributions to our communities. From the outset, immigrants have enriched our country’s social
and cultural life, injecting new ideas into our intellectual fabric, offering path-breaking contributions
in science, technology, and other fields, and ultimately making our diverse communities more
desirable places to live.!* The consular rules at issue here strike at this fundamental component of

the American experience. And by imposing unreasonable and unlawful barriers to immigration,

12.U.S. Select Comm’n on Immigration & Refugee Policy, U.S. Immigration Policy and
the National Interest: The Final Report and Recommendations of the Select Commission of
Immigration & Refugee Policy 112 (Mar. 1, 1981) (internet).

13 Darrell M. West, The Costs and Benefits of Immigration, 126 Political Science Quarterly
427, 437-41 (2011) (internet).
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the consular rules will prevent many immigrants who satisfy the criteria for entry set by Congress
from entering the country. That reduction will cause substantial economic harm to Amici, including
by diminishing revenue collection, dampening the creation of small businesses, and reducing
employment in key sectors of the economy.

Immigrants contribute to national, state, and local economies in many ways, including by
paying taxes, starting businesses, contributing to state and local labor forces, and consuming goods
and services. Nationally, immigrants pay over $458 billion in taxes, and immigrant-owned companies
employ over 7.9 million workers.'* Immigrants’ economic contributions to Amici States and Local
Jurisdictions are similarly staggering.

» Immigrant-led households in New York paid approximately $15.9 billion in
state and local taxes in 2014, and wielded $103.3 billion in spending power. !>
Moreover, in 2017, immigrants contributed $228 billion to New York City’s

gross domestic product (GDP), or about 25.8% of the city’s total GDP.!®

* In 2014, immigrant-led households in California paid over $26 billion in
state and local taxes and exercised $240 billion in spending power. !’

* In Oregon in 2014, immigrant-led households paid $736.6 million in state
and local taxes, and accounted for $7.4 billion in spending power. '

* Immigrant-led households in Massachusetts in 2014 paid $3 billion in state
and local taxes, and accounted for $27.3 billion in spending power. "

4 New Am. Econ., Immigrants and the economy in: United States of America (internet).
15 American Immigration Council, Immigrants in New York 4 (Oct. 4, 2017) (internet).

16 New York City Mayor’s Office of Immigrant Affairs, State of Our Immigrant City 21
(Mar. 2019) (internet).

17 See American Immigration Council, Immigrants in California 4 (Oct. 4,2017) (internet).
18 American Immigration Council, Immigrants in Oregon 4 (Sept. 15, 2017) (internet).

19 American Immigration Council, Immigrants in Massachusetts 4 (Oct. 5,2017) (internet).
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« In2010,22% of Hawai‘i’s business owners were foreign-born,?’ and in 2014,
immigrants contributed $668.5 million in state and local taxes and accounted
for $5 billion in spending power.?!

* In Connecticut, immigrants pay $7.4 billion in taxes, have a spending power
of $16.1 billion, and employ over 95,000 people.??

* In 2014, immigrant-led households in Maine paid over $116.2 million in state
and local taxes and exercised almost $953.9 million in spending power.*

* In Michigan, immigrants pay approximately $2.1 billion in state and local
taxes, have a spending power of $18.4 billion, and comprise close to 34,000
of the state’s entrepreneurs.?*

* In Washington, immigrant-led households paid $2.4 billion in state and local
taxes, and had $22.8 billion in spending power in 2014.%°

 In Maryland, immigrant-led households paid $3.1 billion in state and local
taxes, represented almost a fifth of Maryland small business owners, and
exercised $24.6 billion in spending power.2°

* In 2014, immigrant-led households in Minnesota earned $12.2 billion, had $8.9
billion in spending power, and paid $1.1 billion in state and local taxes.?’

20 Fiscal Policy Inst., Immigrant Small Business Owners: A Significant and Growing Part
of the Economy 24 (June 2012) (internet).

2! New Am. Econ., The Contributions of New Americans in Hawaii 7 (Aug. 2016) (internet).
22 New Am. Econ., Immigrants and the Economy in Connecticut (internet).

23 American Immigration Council, Immigrants in Maine 4 (Oct. 13, 2017) (internet).

24 New Am. Econ., Immigrants and the Economy in Michigan (internet).

25 American Immigration Council, Immigrants in Washington 4 (Oct. 4, 2017) (internet).
26 American Immigration Council, Immigrants in Maryland 4 (Oct. 16, 2017) (internet).

27 See New Am. Econ., The Contributions of New Americans in Minnesota 5-6 (Aug. 2016)
(internet).
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* Inthe District of Columbia, immigrant-led households paid $336.9 million
in local taxes, and accounted for $2.9 billion in spending power in 2014.2

Immigrants also disproportionately fill positions in important sectors of the economy. In
New York, immigrants made up 27.8% of the labor force in 2015, and held 49.1% of the healthcare
support jobs and 43.2% of the building cleaning and maintenance jobs.?’ In California, immigrants
make up over one third of the workforce, fill over two thirds of the jobs in the agricultural sectors,
and hold 45.6% of the manufacturing positions, 43% of the construction jobs, and 41.3% of the
computer and mathematical sciences positions.* In Oregon, immigrants accounted for 12.8% of
the total workforce in 2015, 39.5% of workers in the farming, fishing, and forestry sector, and
nearly 20% of the workers in manufacturing positions.?! In Delaware, immigrants accounted for
11.9% of the total workforce in 2015, 27.9% of workers in computer and mathematical sciences,
and 25.8% of the workers in life, physical, and social sciences.** In the District of Columbia,
immigrants accounted for nearly 18% of the total workforce in 2015, 44.2% of the workers in the
life, physical, and social sciences sector, and 42.6% of the workers in building and grounds cleaning

and maintenance positions.*® Similarly, in 2015, immigrants made up 20% of the labor force in

28 American Immigration Council, Immigrants in the District of Columbia (Oct. 16, 2017)
(internet).

2 Immigrants in New York, supra, at 3-4.

30 Immigrants in California, supra, at 2-4.

31 Immigrants in Oregon, supra, at 2-4.

32 American Immigration Council, Immigrants in Delaware 2-4 (Oct. 13, 2017) (internet).

33 See Immigrants in the District of Columbia, supra, at 2.
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Massachusetts;** 19.6% of the labor force in Maryland;* and 17.2% of the labor force in
Washington.*® Immigrants in New York City participate in the labor force at a rate of around 65%,
roughly the same as New Yorkers overall and U.S.-born New Yorkers. Immigrants account for
about half of New York City’s business owners, and nearly half of the city’s workforce.?’

The interests of Amici States and Local Jurisdictions weigh heavily against unreasonable and
unlawful barriers to immigration, such as the consular rules at issue here. Such barriers decrease
the number of immigrants who enter the country legally under the criteria set by Congress, hinder
the reunification of families to the detriment of our communities, and harm Amici States and Local
Jurisdictions by preventing the entry of individuals who contribute positively to our workforces
and grow our economies.

IL. The Department of State’s Broad New Interpretation of “Public Charge” Goes

Far Beyond the Agency’s Statutory Authority.

DOS’s consular rules are based on the same statute as DHS’s rule governing adjustment of
status, 8 U.S.C. § 1182(a)(4)(A), and both sets of rules adopted the same radically new definition
of “public charge.” See Compl. q 87. Five district courts have issued preliminary injunctions against

the DHS rule,* holding, among other things, that the rule’s new definition of “public charge” “has

3% Immigrants in Massachusetts, supra, at 2.

35 Immigrants in Maryland, supra, at 2.

38 Immigrants in Washington, supra, at 2.

37 See State of Our Immigrant City, supra, at 21.

38 See State of New York, 408 F. Supp. 3d 334; Washington v. DHS, No. 19-cv-5210, 2019
WL 5100717 (E.D. Wa. Oct. 11, 2019); City & County of Sa