
   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

   

          

 

Case 4:20-cv-05860 Document 1 Filed 08/20/20 Page 1 of 75 

XAVIER  BECERRA   
Attorney  General  of C alifornia  
NICKLAS  A.  AKERS  
Senior Assi stant  Attorney  General  
MICHELE  VAN  GELDEREN  (SBN 171931)   
Supervising  Deputy  Attorney  General  
TINA  CHAROENPONG  (SBN  242024)  
DEVIN  W.  MAUNEY  (SBN 294634)   
Deputy  Attorneys Ge neral   
 1515 C lay  St., 20 th  Floor  
 Oakland, C A  94612  
 Tel:  (510)  879-0814  
 Fax:  (510)  622-2270  
 Email:  devin.mauney@doj.ca.gov  
 
Attorneys f or P laintiff  the  People  of  the  State  of  
California  
 
[See  signature  page  for t he  complete  list  of pa rties  
represented. C iv.  L.R.  3-4(a)(1).]  
 

IN  THE  UNITED  STATES  DISTRICT  COURT  

FOR  THE  NORTHERN  DISTRICT  OF  CALIFORNIA  

PEOPLE  OF  THE  STATE  OF  Case  No.  20-5860  
CALIFORNIA  ex  rel.  Xavier B ecerra,  
Attorney  General  of C alifornia;  DISTRICT  COMPLAINT  FOR  DECLARATORY  
OF  COLUMBIA, b y  its  Attorney  General  AND  INJUNCTIVE  RELIEF  
Karl  A.  Racine;  PEOPLE  OF  THE  STATE  
OF  ILLINOIS  ex  rel.  Kwame  Raoul,  Attorney  ADMINISTRATIVE  PROCEDURE  ACT  
General  of  Illinois;  COMMONWEALTH  OF  CASE  
MASSACHUSETTS  ex  rel.  Maurey  Healey,  
Attorney  General  of M assachusetts;  STATE   
OF  MINNESOTA,  by  its  Attorney  General   
Keith E llison;  STATE  OF  NEW JE RSEY, b y  
its  Attorney  General  Gurbir S. G  rewal;  
PEOPLE  OF  THE  STATE  OF  NEW  YORK  
ex  rel.  Letitia  James, At torney  General  of  New  
York;  and  STATE  OF  NORTH  CAROLINA  
ex  rel.  Joshua  H. St ein, At torney  General  of  
North C arolina,  

  Plaintiffs,  
 v.  

THE  FEDERAL  DEPOSIT  INSURANCE  
CORPORATION,  
 
  Defendant.  

1
	
Complaint for Declaratory and Injunctive Relief – Case No. 20-5860 

mailto:devin.mauney@doj.ca.gov


   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

   

          

 

Case 4:20-cv-05860 Document 1 Filed 08/20/20 Page 2 of 75 

INTRODUCTION
	 

1.  This i s  a  case  about  federal  overreach. St ates h ave  long  used i nterest-rate  caps t o  

protect  consumers, busi ness owne rs, a nd s crupulous c reditors  from  the  harms of pre  datory  

lending. T he  Federal  Deposit  Insurance  Act  (“FDIA”)  exempts fe derally  insured,  state-chartered  

banks a nd  insured  branches  of for eign  banks (“ FDIC  Banks”)  from  these  caps. T he  Federal  

Deposit  Insurance  Corporation (“ FDIC”),  a  federal  bank re gulator, h as  issued  a  rule,  after a   

divided  vote  of  its B oard  of  Directors, t hat  would dra matically  expand pre emption of st  ate  

interest-rate  caps,  allowing  not  just  FDIC  Banks  but  any  entity  that  buys t heir l oans t o c harge  

interest  in e xcess o f  rates  permitted b y  state  law. T his provi sion of t  he  rule  is  beyond t he  FDIC’s  

power  to i ssue, i s c ontrary  to st atute, a nd woul d  facilitate  predatory  lending t hrough sha m  “rent-a-

bank”  partnerships de signed  to  evade  state  law.  Additionally, i n und ertaking  this rul emaking, t he  

FDIC  failed t o fol low t he  procedures se t  forth b y C ongress, i gnored t he  potential  for  regulatory  

evasion, a nd f ailed t o e xplain i ts re jection of   evidence  contrary  to  its propo sal.   

2.  To prot ect  consumers a nd busi ness owne rs from   the  debt  traps pose d b y  high-

interest  loans, m any  states, i ncluding  California,  the  District  of C olumbia, I llinois, Ma ssachusetts,  

Minnesota, Ne w  Jersey,  New  York,  and Nort h C arolina  (together,  the  “States”),  rely  on  

maximum  interest-rate  caps (a lso  known  as “ usury  laws,”  “usury  caps,”  or s imply  “rate  caps”).  

These  caps a re  necessary  to pre vent  lenders fro m  charging e xcessive  interest  rates t hat  make  it  

difficult  or  impossible  for  many  borrowers t o  repay  their l oans  in ful l, wh ich i n t urn c auses  

borrowers  to fa ll  deeper  into  debt.  Moreover, p redatory  lenders t hat  trap  consumers i n a   cycle  of  

debt  impose  significant  costs on st  ates be cause  these  consumers  are  more  likely  to r equire  

government  assistance  to m eet  their ba sic  needs. Fo r e xample, a ccording  to  one  study, t he  high  

interest  rates  associated  with pa yday  loans  can  cause  individuals t o  be  more  likely  to r equire  food  

assistance  and l ess l ikely  to m eet  their c hild-support  obligations.1  These  are  real, c oncrete  costs  

                                                           
1  Brian T . M elzer,  Spillovers f rom C ostly  Credit  4-6 (U. S.  Census B ureau  Ctr.  for E con.  

Stud., W orking  Paper  No. C ES-WP-11, De c.  2016), ht tps://brianmelzer.com/wp-
content/uploads/2016/12/Spillovers_final_wp.pdf. Ot her  studies  show  a  relationship be tween  
consumer  debt  and ph ysical  and m ental  health pro blems.  E.g., E lizabeth S weet  et  al.,  Short-Term  
Lending: P ayday  Loans  As R isk  Factors f or A nxiety, Inf lammation and P  oor He alth  1, 5 SSM  -
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imposed  on st ates a nd ul timately  borne  by  taxpayers.  

3.  To pre vent  predatory  lending  and t hereby  protect  consumers  and t axpayers, st ates  

like  the  plaintiff  States pro hibit  lenders  from  charging  excessive  rates on c  onsumer  loans. F or  

example,  California  has  a  graduated  rate  cap  on m ost  consumer  loans u nder $2,500 a  nd  prohibits  

charging  interest  greater t han  36%  plus t he  Federal  Funds R ate  on m ost  consumer  loans  between  

$2,500 a nd $10,000. 2  New Yor k  law  prohibits  charging i nterest  in e xcess of 16%    for m ost  

consumer  loans a nd  criminalizes  charging  interest  above  25%.3  Similarly,  North C arolina  law ha s  

a  graduated ra te  cap  on  consumer  loans  of  $15,000 or l  ess a nd pro hibits c harging  interest  in  

excess  of  30% on l  oans  made  by  licensed l enders  and i n e xcess of 16% on     loans b y  unlicensed  

lenders.4  Massachusetts c riminalizes  charging  interest  above  20% p er  year  on a ny  loan a nd l imits  

interest  to 12% pe  r  year on l  oans of $6,000 or l    ess.5  Interest-rate  caps a lso  protect  other  creditors  

(like  landlords, suppl iers,  and m ortgage  or a uto l enders) wh o f ace  the  threat  of non-pa yment  if  

their de btors  take  on hi gh-interest  loans  and b ecome  insolvent.  

4.  Under  the  FDIA,  FDIC  Banks a re  exempt  from  state  interest-rate  caps a nd  are  

subject  only  to t he  limits C ongress  established, a s  set  forth i n  12 U. S.C. § 1831d (oft   en  referred  to  

as “ Section 27 of t   he  FDIA”). A   number of   motives e xplain t his s pecial  treatment—the  

comprehensive  regulatory  regime  to  which FD IC  Banks m ust  submit;  Congress’s de sire  to  

achieve  parity  between st ate-chartered ba nks  and f ederally  chartered na tional  banks, whi ch unde r  

federal  law a re  exempt  from  state  interest-rate  caps;  and  the  role  of  federal  regulation a nd  

                                                           
Population He alth (2018) , ht tps://doi.org/10.1016/j.ssmph.2018.05.009 (n oting  that  “studies  are  
increasingly  finding  links be tween d ebt  and poor h  ealth a cross  a  range  of ou tcomes, i ncluding  
depression a nd  depressive  symptoms, a nxiety, po or ps ychological  well-being, a nd ot her  mental  
disorders, poor se  lf-rated  health, hi gh bl ood pr essure,  obesity, c hild  behavior pro blems, l ower  life  
expectancy, a nd fore gone  medical  care  or c are  non-adherence”)  (internal  citations om itted).  

2  Cal. F in. C ode  §§ 22303, 22304, 22304.5.     
3  N.Y. Ge n. Ob lig.  Law § § 5-501, 5-5  11;  N.Y.  Banking L aw  § 14-a ;  N.Y.  Penal  Law  

§§ 190.40, 190.42.    
4  N.C. Ge n. St at. §§ 53-176(a  ), (b ), 24-1 .1(a),  (c). T he  16%  maximum  interest  rate  applies  

to a ll  loans be tween  $15,000 a nd $25,000 re  gardless of l  icensing  status.  Id.  
5  M.G.L.  c. 271 § 49 (c    riminalizing  charging  interest  on a   loan  in e xcess  of  20%  per  year  

in Ma ssachusetts);  M.G.L. c .  140  § 96 (c  riminalizing  charging  interest  in e xcess  of  12% pe r  year  
on a   loan  of  $6,000 or l  ess i n Ma ssachusetts).  
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oversight  over  the  activities of   FDIC  Banks.  None  of  these  motives  apply  to non-ba nks, a nd fo r  

that  reason, C ongress  carefully  selected t he  language  of § 1831d t   o a pply  exclusively  to  FDIC  

Banks.  

5.  As one   federal  court  recently  explained, § 1831d “   governs wha t  charges  a  ‘State  

bank’  may  impose, but   . .   . doe s not   on i ts  face  regulate  interest  or  charges t hat  may  be  imposed  

by  a  non-bank, i ncluding one   which l ater a cquires  or  is  assigned a   loan m ade  or  originated b y  a  

state  bank.”6  

6.  Nevertheless, t he  FDIC  recently  issued  a  final  rule, t he  Federal  Interest  Rate  

Authority  Rule  (“FDIC  Rule”  or  “Rule”),7  containing  a  provision t hat  would e xtend t his  

preemption of st  ate-law  rate  caps b eyond FD IC  Banks t o  any  entity—including  non-banks—that  

purchases  a  loan  from  an F DIC  Bank. T his ke y  provision (t he  “Non-bank  Interest  Provision”)  

provides, i n pa rt, t hat  “[i]nterest  on a   loan t hat  is p ermissible  under  section  27 of   the  Federal  

Deposit  Insurance  Act  [12  U.S.C. § 1831d]    shall  not  be  affected b y  . . . t   he  sale, a ssignment,  or  

other t ransfer of   the  loan,  in  whole  or i n pa rt.”8  

7.  The  FDIC  is a   federal  agency  that  manages t he  federal  deposit  insurance  fund a nd  

has re gulatory  authority  over fe derally  insured  state-chartered  banks, i nsured bra nches of   foreign  

banks, a nd  other  insured  depository  institutions.9  However, t he  FDIC  Rule’s Non-b ank  Interest  

Provision a pplies not   to t hese  institutions but   to e ntities fa r  beyond t he  FDIC’s j urisdiction—that  

is, a nyone  who bu ys l oans fro m  an  FDIC  Bank. T he  Rule  drastically  alters  the  statutory a nd  

regulatory  regime  that  Congress e stablished b y  unlawfully  extending  federal  law i n orde r  to  

preempt  state  rate  caps t hat  would ot herwise  apply  to t hose  non-bank e ntities. T he  Rule  is  

                                                           
6  Meade  v.  Avant  of  Colorado, LLC , 307 F  . Su pp. 3 d 1134, 1145 (D.     Colo. 2018).   
7  FDIC,  Federal  Interest  Rate  Authority, 85 F  ed.  Reg. 44,146-58   (July  22,  2020)  (to be   

codified a t  12 C .F.R. §§   331.1-331.4).   
8  85 F ed. R eg.  at  44,158 ( “(e)  Determination of   interest  permissible  under  section 27 .  

Whether i nterest  on a   loan i s  permissible  under  section 27 of    the  Federal  Deposit  Insurance  Act  is  
determined  as of t  he  date  the  loan  was  made.  Interest  on a   loan  that  is  permissible  under  section  
27 of t  he  Federal  Deposit  Insurance  Act  shall  not  be  affected b y  a  change  in St ate  law, a   change  
in t he  relevant  commercial  paper ra te  after  the  loan wa s  made, or   the  sale,  assignment, or ot  her  
transfer o f t he  loan, i n w hole  or  in pa rt.”) (t o be   codified a t  12 C .F.R. § 33  1.4(e)).  

9  See  12 U.S.C .  §§ 1811, 1813, 1814, 1820.       
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contrary  to  the  plain  language  of  § 1831d   and t o t he  statutory  scheme  Congress e nacted. T he  

FDIC  fails  to a ccount  for  elements of t  he  statutory  scheme  that  conflict  with i ts i nterpretation a nd  

relies on st  atutory  provisions t hat  offer  no support   for i ts vi ew.  

8.  The  Rule  also  contravenes t he  judgment  of C ongress, whi ch l imited t he  

preemption of st  ate  interest-rate  caps  to FD IC  Banks i n § 1831d a   nd de clined  to  extend t hat  

preemption t o non-ba nks. T he  Non-bank  Interest  Provision i mpermissibly  preempts  state  law  by  

extending  § 1831d’s pro  tection a gainst  state-law  rate  caps t o  any  entity  that  purchases  a  loan f rom  

an F DIC  Bank. T his i s  contrary  to C ongress’s c lear  and m anifest  intent  and  invades  the  traditional  

sovereign a uthority  of  state  governments  to prot ect  consumers, busi ness ow ners, a nd t he  lending  

marketplace  within t heir borde rs.  

9.  The  FDIC  also l acks a uthority  to prom ulgate  the  Non-bank  Interest  Provision  

because  it  does  not  have  jurisdiction ove r wha t  non-banks m ay  do a nd b ecause  it  cannot  

contravene  previous c ourt  rulings t hat  federal  interest-rate  preemption doe s  not  extend t o non- 

banks.  

10.  Expansion of st  ate  rate-cap pre emption t o a ny  non-bank t hat  purchases l oans from   

an F DIC  Bank  also c onflicts wi th  the  FDIC’s l ong-held st ance  that  it  “view[s]  unfavorably  

entities t hat  partner  with   [an F DIC  Bank]  with t he  sole  goal  of  evading  a  lower i nterest  rate  

established unde r  [state  law].”10  Partnerships be tween  FDIC  Banks  and  non-banks f or  the  sole  

purpose  of  evading  state  rate  caps a re  the  foreseeable  if  not  intended  result  of  the  Non-bank  

Interest  Provision.  

11.  In p ractice, t he  Non-bank  Interest  Provision’s  sweeping e xtension of   preemption  

will  facilitate  evasion of   state  law  by  enabling “ rent-a-bank”  schemes, i n w hich ba nks not   subject  

to i nterest-rate  caps a ct  as a   mere  pass-through for   loans t hat, i n  substance,  are  issued  by  non-

bank l enders.  “Rent-a-bank”  schemes  in  various f orms ha ve  long t roubled  state  law-enforcement  

                                                           
10  85 F ed. R eg.  at  44,146-47;  see  also  Statement  by  FDIC  Chairman  Jelena  McWilliams  

on t he  Notice  of  Proposed  Rulemaking: F ederal  Interest  Rate  Authority, FD IC  Board Me eting  
(Nov. 19, 2019),    https://www.fdic.gov/news/news/speeches/spnov1919.pdf.  
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efforts, a nd  comments i n t he  administrative  record  alerted  the  FDIC  to t his “ important  aspect”11  

of t he  FDIC’s t hen-proposed rul e. B y  extending  rate-cap p reemption t o a ll  purchasers of l  oans  

initially  made  by  FDIC  Banks, t he  Rule  invites pre cisely  this  form  of sh am  arrangement. Ye t  the  

FDIC  failed t o c onsider  this a nd ot her  important  aspects of t  he  Rule.   

12.  Even wi th  respect  to  aspects of t  he  Rule  the  FDIC  chose  to  address, i ts  analysis  is  

incomplete. T he  agency  claims i ts  Non-bank  Interest  Provision i s ne cessary  to re duce  market  

uncertainty  and p rovide  FDIC  Banks wi th l iquidity,  but  the  FDIC  fails t o  substantiate  these  

claims wi th e vidence.  Moreover, si gnificant  evidence  in t he  administrative  record  conflicts wi th  

the  FDIC’s  claims, but   the  agency  failed t o a ddress  that  evidence.   

13.  For a ll  of  these  reasons,  and t hose  that  follow  below, t he  Non-bank  Interest  

Provision of   the  FDIC  Rule  is a rbitrary  and c apricious, a n a buse  of di scretion, a nd  not  in  

accordance  with l aw;  it  is  in e xcess of st  atutory  jurisdiction, a uthority, a nd l imitations, a nd short   

of st atutory  right;  and i t  is t aken  without  observance  of  procedure  required  by  law.12  

JURISDICTION AND V  ENUE  

14.  This a ction a rises  under t he  Administrative  Procedure  Act  (“APA”).13  Because  the  

FDIC  Rule  is a   final  rule  issued b y  an e xecutive  agency, t he  Rule  is a   final  agency  action, a nd i s  

reviewable  under  5  U.S.C. § 704.     

15.  This C ourt  has subj ect-matter  jurisdiction ove r  this a ction be cause  it  is a   case  

arising  under  federal  law.14   

16.  An a ctual, pr esent, a nd  justiciable  controversy  exists  between  the  parties wi thin t he  

meaning  of 28 U.  S.C. § 2201(a  ). T his C ourt  has a uthority  to gra nt  declaratory  and i njunctive  

relief  under  28 U.S. C. §§ 2201 a   nd 2202 a  nd 5 U.  S.C. §§ 701-7  06.  

17.   Venue  is  proper i n t his j udicial  district  under  28  U.S.C. § 1391(e  )(1)  and  5 U.S.C .  

§ 703 be  cause  the  People  of  the  State  of C alifornia  reside  in  this di strict, no re  al  property  is  
                                                           

11  See  Motor V ehicle  Mfrs.  Ass’n  of  U.S., In c. v . St ate  Farm Mu t.  Auto. In s.  Co., 463 U.S.    
29, 43 (1983)    (agency a ction m ust  be  invalidated i f t he  agency  “entirely fa iled  to  consider  an  
important  aspect  of t he  problem”).  

12  5 U.S.C .  § 706(2 ).  
13  5 U.S.C .  §§ 551-5 59, 701-706.   
14  28 U.S.C .  § 1331.   
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involved  in  this a ction, a nd t his i s a   court  of c ompetent  jurisdiction.  

INTRADISTRICT  ASSIGNMENT  

18.  Assignment  to t he  Oakland Di vision i s a ppropriate  because  a  substantial  part  of  

the  events  or  omissions gi ving  rise  to t he  claims  in t his C omplaint  occurred  in  the  County  of  

Alameda  in t hat, a mong ot her  things, t he  Rule  would  preempt  California  law a pplicable  to  

corporate  and na tural  persons doi ng  business  in t he  County  and t he  People  of t he  State  of  

California  maintain  an  office  in t he  Oakland Di vision.  

PARTIES  

19.  Plaintiff t he  People  of  the  State  of C alifornia  (“California”)  bring  this a ction  by  

and t hrough t heir At torney G eneral, Xa vier B ecerra,  California’s  chief l aw offi cer.15   

20.  Plaintiff t he  District  of C olumbia  (the  “District”)  is  a  sovereign  municipal  

corporation or ganized  under t he  Constitution of t  he  United  States.  It  is e mpowered t o  sue  and be   

sued, a nd  it  is t he  local  government  for  the  territory  constituting  the  permanent  seat  of t he  federal  

government. T he  District  is re presented b y  and t hrough i ts  chief  legal  officer,  the  Attorney  

General  for t he  District  of C olumbia, Ka rl  A. R acine. T he  Attorney  General  has  general  charge  

and c onduct  of  all  legal  business of   the  District  and a ll  suits i nitiated b y  and a gainst  the  District  

and i s re sponsible  for up holding  the  public  interest.16  

21.  Plaintiff t he  State  of I llinois (“ Illinois”)  is  represented b y  its  Attorney  General,  

Kwame  Raoul, a s i ts c hief l aw-enforcement  officer.17  Attorney  General  Raoul  has bro ad st atutory  

and c ommon l aw  authority  to a ct  in t he  interests of t  he  State  of I llinois a nd  its c itizens i n  matters  

of publ ic  concern, he alth, a nd we lfare.18  

22.  Plaintiff t he  Commonwealth  of  Massachusetts  (“Massachusetts”),  represented b y  

and t hrough At torney  General  Maura  Healey, i s a   sovereign st ate  of t he  United St ates of Am  erica.  

Attorney  General  Healey  is t he  Commonwealth’s c hief  law-enforcement  officer  and bri ngs  this  

challenge  pursuant  to  her i ndependent  constitutional, st atutory,  and c ommon-law  authority.  

                                                           
15  Cal. C onst. a rt. V, § 13.   
	 
16  D.C. C ode. § 1-301.81.  
	 
17  Ill.  Const. a rt. V, § 15.   
	 
18  15  Ill.  Comp. St at. 205/ 4.
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23.  Plaintiff t he  State  of  Minnesota  (“Minnesota”)  brings t his a ction b y  and  through i ts  

Attorney  General, K eith E llison. At torney  General  Ellison i s t he  chief  law off icer  of Mi nnesota  

and, purs uant  to  common  law  and st atutory  authority, m ay  institute  and m aintain a ll  such a ctions  

and pro ceedings a s ne cessary  for t he  enforcement  of  Minnesota’s  laws, t he  preservation of orde  r,  

and t he  protection of   Minnesota’s  legal  and  sovereign ri ghts.19   

24.  Plaintiff t he  State  of  New  Jersey  (“New J ersey”)  is  a  sovereign st ate  of t he  United  

States of   America. T his a ction i s  brought  on be half of t  he  State  of  New  Jersey  by  Attorney  

General  Gurbir S. Gr  ewal, t he  State  of  New  Jersey’s  chief  legal  officer.20  

25.  Plaintiff t he  State  of  New  York (“ New  York”)  is  a  sovereign  state  of  the  United  

States of   America. Ne w Y ork  is  represented b y  Attorney  General  Letitia  James, Ne w  York’s  

chief  law-enforcement  officer.21  As a   body  politic  and a   sovereign  entity, N ew  York bri ngs  this  

action on be  half o f i tself  and  as  trustee,  guardian,  and re presentative  of a ll  residents  and c itizens  

of Ne w  York.  

26.  Plaintiff t he  State  of  North C arolina, re presented b y  and  through At torney  General  

Joshua  H. St ein, i s a   sovereign  state  of t he  United  States of Am  erica.  Attorney  General  Stein i s  

the  State  of Nort h C arolina’s c hief  law-enforcement  officer a nd bri ngs t his  challenge  pursuant  to  

his i ndependent  constitutional, st atutory, a nd  common-law  authority.  

27.  Defendant  the  Federal  Deposit  Insurance  Corporation i s a n  executive  agency  of t he  

United St ates  government. T he  FDIC’s p rincipal  address i s  550 17 th  Street, NW , W ashington,  

D.C.  20429.  

ALLEGATIONS  

I.  FEDERAL  BANKING  LAW AND   STATE-LAW  PREEMPTION  

28.  Since  1864, t he  United St ates ha s  had a   dual-charter  banking  system  in  which  both  

the  federal  and st ate  governments i ssue  bank c harters. B efore  the  Civil  War, t he  chartering  and  

                                                           
19  Head  v.  Special  School  District  No. 1 , 182 N.W  .2d 887, 892 (M   inn. 1970);   Minn. St at.  

ch. 8.   
20  N.J. St at. Ann. § 52:   17A-4(e),  (g).  
21  N.Y. E xecutive  Law § 6  3.  
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regulation of ba  nks w as,  except  for t wo short -lived e xperiments i n fe deral  banking, t he  province  

of t he  states. How ever, i n  the  latter  part  of Pr esident  Lincoln’s  first  term, C ongress pa ssed t he  

National  Bank  Act  (“NBA”), whi ch  authorized t he  creation of   federally  chartered  “national  

banks”  and e ndowed  them  with c ertain st atutory pri vileges, i n p art  to he lp  the  Union fi nance  the  

Civil  War.22  Understandably  concerned wi th  preserving  the  federal  financial  system  during  a  time  

of st ate  insurrection,23  Congress c hose  to  place  national  banks i n t he  position of   most-favored  

lender,  preempting  state  law  to a llow  these  federally  chartered e ntities t o c harge  as  much  or m ore  

interest  than t he  state-chartered  banks a gainst  which t hey  compete.24  

29.  This i mbalance  in t he  prerogatives  of st ate-chartered ba nks a nd t heir n ational-bank  

competitors pe rsisted  for ove r a   century, but   in 19 80, C ongress  amended t he  Federal  Deposit  

Insurance  Act  to pl ace  all  FDIC  Banks a nd n ational  banks on e  qual  footing w ith re spect  to  

permissible  interest  rates.25  “In orde r t o pre vent  discrimination a gainst  State-chartered i nsured  

depository  institutions [ FDIC  Banks],”  Congress  “preempted”  state  law t o e stablish t he  interest  

rates c hargeable  by  all  FDIC  Banks i n § 1831d.  26  

30.  The  FDIC  has l ong  taken  the  position t hat  § 1831d , t he  provision b y  which  

Congress sou ght  to  impose  parity  between na tional  banks a nd F DIC  Banks,  must  be  interpreted  

“in pari   materia  with [ 12  U.S.C.]  section 85,”   the  Civil  War-era  NBA  provision pre empting  state-

law ra te  caps for na  tional  banks.27   

31.  Under  § 1831d,   FDIC  Banks m ay  charge  the  greater of   a)  a  floating  rate  tied t o t he  

“discount  rate  on ni nety-day  commercial  paper”  set  by  the  regional  Federal  Reserve  Banks, t o  

which na tional  banks ha d  long  had  access, or   b)  the  highest  rate  permitted by   the  state  in whi ch  

the  FDIC  Bank  is “ located”:  

                                                           
22  Stephen  G. St roup,  Smiley  v. C itibank  (South  Dakota), N .A.:  Charging To ward  

Deregulation i n  the  Credit  Card Indust ry, 22 De  l. J . C orp. L . 601, 603 (1   997).  
23  See  id.  
24  12 U.S.C .  § 85.   
25  Depository I nstitutional  Deregulation a nd Mon etary  Control  Act  of  1980 (“ DIDMCA”),  

Pub.  L. No . 9 6–221 ( HR  4986),  94 St at  132 (1980).   
26  12 U.S.C .  § 1831d.   
27  E.g., 85 F  ed. R eg.  at  44,147.  
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In o rder  to  prevent  discrimination a gainst  State-chartered i nsured  depository  
institutions,  including  insured  savings ba nks, or   insured  branches of   foreign  banks  
[i.e., F DIC  Banks]  with r espect  to i nterest  rates, i f  the  applicable  rate  prescribed  
in t his subse ction e xceeds t he  rate  such  State  bank  or i nsured  branch  of  a  foreign  
bank wo uld be   permitted t o c harge  in t he  absence  of t his  subsection, suc h  State  
bank or   such  insured  branch of   a  foreign ba nk m ay,  notwithstanding a ny  State  
constitution or   statute  which i s he reby  preempted  for  the  purposes of   this se ction,  
take, re ceive,  reserve, a nd c harge  on  any  loan or   discount  made,  or upon a  ny  note,  
bill  of  exchange, o r  other e vidence  of de bt, i nterest  [1]  at  a  rate  of  not  more  than 1   
per  centum  in e xcess of t  he  discount  rate  on ni nety-day  commercial  paper i n  
effect  at  the  Federal  Reserve  bank i n t he  Federal  Reserve  district  where  such St ate  
bank or   such  insured  branch of   a  foreign ba nk i s  located or   [2]  at  the  rate  allowed  
by  the  laws of t  he  State, t erritory, or di  strict  where  the  bank i s  located, whi chever  
may  be  greater.28  

32.  In  recent  decades, i t  is t he  second opt ion—permitting  “the  rate  allowed  by  the  laws  

of t he  State  . . . wh   ere  the  bank i s  located”29—that  governs  in pra ctice.  

33.  FDIC  Banks a re  generally  “located”  in t he  state  where  they  are  chartered,  and a t  

first  blush, i t  is not   obvious why   federal  preemption i s  necessary  to p ermit  the  charging  of i nterest  

already  allowed b y  the  bank’s c hartering  state. H owever,  FDIC  Banks  can c onduct  business  

outside  the  states wh ere  they  are  “located”;  thus, t he  ability  to c harge  interest  at  rates pe rmitted i n  

their hom e  states—regardless  of  the  law  applicable  to ot her  lenders i n t he  state  where  the  

borrowers  live—is a   valuable  federal  privilege.30  In  our e ra,  a  bank’s  “location”  is  a  strategic  

asset  used  to  “export”  high-cost  loans t o borrow ers i n st ates t hat  cap i nterest  rates.  

34.  The  “exportation”  of hi gh-interest-rate  loans  from  states wi th pe rmissive  rate  caps  

to borrowe rs i n m ore  protective  states ha s be come  increasingly  common.   

35.  The  trend st arted wi th  national  banks i n t he  wake  of t he  Supreme  Court’s 1 978  

opinion i n  Marquette  Nat’l  Bank  of  Minneapolis v .  First  of  Omaha Se rv. C orp., whi ch he ld t hat  a  

national  bank c ould  not  be  “deprived of [  its]  location m erely  because  it  is e xtending  credit  to  

residents  of  a  foreign St ate.”31  Marquette’s hol ding—that  a  national  bank c ould offe r l oans t o  

borrowers  outside  the  state  of  the  bank’s  “location”  that  would ordi narily  violate  the  rate  caps of   

                                                           
28  12 U.S.C .  § 1831d(a ).  
29  Id.  
	
30  See  Greenwood Tr ust  Co. v . Ma ssachusetts, 971   F.2d 818, 827 (1st     Cir.  1992). 
	
31  Marquette  Nat’l  Bank  of  Minneapolis v . F irst  of  Omaha Se rv. C orp., 439   U.S. 299, 310   
	

(1978).  
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the  borrowers’ st ate—set  off  a  race  to  the  bottom.  National  banks we re  incentivized  to  “locate”  

themselves st rategically  in  states wi thout  interest-rate  caps.  For  example, ba nking  behemoths  

Citibank  and W ells  Fargo B ank a re  conspicuously  “located”  in Sout h Da kota,32  a  state  that  

imposes  no c ap on t  he  interest  rates  banks m ay  charge.33  When  Citibank a nd  Wells  Fargo i ssue  

credit  cards t o c onsumers  across t he  nation, t hey  rely  on fe deral  preemption  under  § 85 of t   he  

NBA (i nformed b y  South Da kota’s  permissive  interest-rate  law)  to  charge  interest  in e xcess of   the  

rates pe rmitted unde r ot herwise  applicable  law  in  the  many  states wh ere  they  do busi ness.  

36.  Marquette  exacerbated t he  competitive  imbalance  between  national  banks a nd  

state-chartered  banks, w hich  remained bound b  y  the  law of   any  states whe re  they  did  business  

under  ordinary  choice-of-law  rules, r egardless of t  hose  banks’  “location.”  Congress  reacted  by  

passing  § 1831d i  n 1980,   which gra nted t he  same  interest-rate  preemption a nd c oncomitant  rate-

exportation powe rs  to FD IC  Banks.34  

37.  FDIC  Banks ha ve  used t heir i nterest-rate-exportation powe rs si milarly  to t heir  

national-bank c ounterparts. F or e xample, a   number of   FDIC  Banks l ocated  in Ut ah, wh ich  

imposes  no c ap on t  he  rates  banks m ay  charge  when t he  parties e xecute  a  written  contract,35  have  

business pra ctices  aimed  at  “exporting”  loans  to b orrowers i n st ates t hat  cap i nterest  rates.36   

38.  Pursuant  to § 1831d, F   DIC  Banks m ay  charge  interest  in e xcess of ra  te  caps  

applicable  in t he  states w here  they  do busi ness. H owever, t his ri ght  is  limited t o F DIC  Banks a nd  

does not   extend t o  non-banks  that  buy  loans o riginated  by  FDIC  Banks.37  Section 1831d st  ates, a   
                                                           

32  OCC,  National  Banks  &  Federal  Branches  and A gencies A ctive  as of   7/31/2020,  
https://www.occ.treas.gov/topics/charters-and-licensing/financial-institution-lists/national-by-
state.pdf.  

33  S.D. C odified  Laws §§ 54-3  -1.1 (t itled “ Rate  of  interest  set  by  written a greement--No  
maximum  or  usury  restriction”), 54-3-13   (titled “ Regulated  lenders  exempt  from  interest  rate  
limitations a nd usur y  statutes”),  54-3-14  (defining “ regulated  lenders”  to i nclude  FDIC  Banks).  

34  DIDMCA, Pub.   L.  No. 9 6–221 (HR   4986), 94 St  at  132 (1980).   
35  Utah C ode  Ann. § 15-1  -1 (1).   
36  Comment  of  Center  for  Responsible  Lending  30,  32-33, 35, 38, 41, App’x A. (Fe      b. 4,   

2020);  Comment  of  Adam  J. L evitin 15 (J  an. 5, 2020). C   itations t o  comments  refer  to  comments  
submitted t o t he  FDIC  in  response  to i ts propose d  rulemaking fo r  its R ule  and a re  available  at  
https://www.fdic.gov/regulations/laws/federal/2019/2019-federal-interest-rate-authority-3064-
af21.html.  

37  See  Madden  v.  Midland  Funding, LLC , 786 F  .3d  246 (2d C  ir. 2015),   cert.  denied, 136   
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“State  bank  or suc h i nsured branc h of   a f oreign bank   [i.e., F DIC  Bank]  may, not withstanding  any  

State  constitution or st  atute  which i s he reby  preempted fo r t he  purposes  of t his se ction, t ake,  

receive, re serve, a nd c harge  on  any  loan . . . i    nterest”  at  the  allowed r ates.38  Congress h as not   

preempted st ate  interest-rate  caps  as t o non-ba nks.  Non-banks m ust  abide  by  state  interest-rate  

caps a nd c annot, b y  virtue  of fe deral  law, c harge  interest  in e xcess o f  those  caps on l  oans t hey  

purchase  from  banks.39   

II.  THE  FDIC  RULE’S  NON-BANK  INTEREST  PROVISION  

A.  The  FDIC’s  Rulemaking  

39.  The  FDIC  issued  its  notice  of  proposed ru lemaking  on D ecember  6, 2019, 40  and i ts  

Board  of  Directors a dopted  the  Final  Rule  by  a  divided  3-1  vote  on J une  25, 2020. F  DIC  Director  

Gruenberg  issued  a  dissenting  statement.41  

40.  The  FDIC  published  its f inal  Rule  in t he  Federal  Register on J  uly  22, 202 0, a nd se t  

August  21, 2020 a  s t he  Rule’s  effective  date.42  

41.  The  FDIC  Rule  trails  a  similar ru le  (the  “OCC  Rule”)  by  the  Office  of t he  

Comptroller  of t he  Currency  (“OCC”),  which  regulates  national  banks.43  The  OCC  Rule  is ne arly  

identical  in subst ance  to  the  FDIC  Rule’s  Non-bank  Interest  Provision e xcept  that  it  applies  to  

purchasers of l  oans i ssued b y  federally  chartered na tional  banks a nd f ederal  savings  

associations.44  The  OCC  recently c haracterized i ts  rule  as  a  “Madden-fix  rule.”45   

                                                           
S.  Ct. 2505 (2016)    (construing  NBA p rovision, 12 U.S.  C. § 85, whi   ch F DIC  contends m ust  be  
interpreted  in pari   materia  with § 1831d).    

38  12 U.S.C .  § 1831d (e  mphasis  added).  
39  See  Madden,  786 F .3d  at  249-52.   
40  84 F ed. R eg. 66,845.   
41  Martin J . Gr uenberg, Me mber, F DIC  Bd. of Di  rs.,  Statement  on F inal  Rule  on F ederal  

Interest  Rate  Authority  (June  25, 2020),   https://www.fdic.gov/news/speeches/spjun2520e.html.  
42  85 F ed. R eg. 44,146.   
43  OCC,  Permissible  Interest  on Loans Th  at  Are  Sold, A ssigned, or Ot  herwise  

Transferred, 85 F  ed. R eg. 33,530-36 (J  une  2, 2020) (t  o be   codified  at  12 C .F.R.  §§ 7.40001(e )  
and 160.110(d )).  

44  Several  States re cently  sued  the  OCC  to i nvalidate  the  OCC  Rule.  California v . OC C,  
Case  No.  4:20-cv-05200-JSW  (N.D. C al.).  Many  of t he  arguments m ade  in  that  lawsuit  apply  
with e qual  force  to t he  Non-bank  Interest  Rate  Provision. 

45  See  OCC,  National  Banks  and F ederal  Savings A ssociations as Le  nders, 85 F  ed. R eg.  
44,223, 44,227 (J  uly  22,  2020) (t o  be  codified  at  12 C .F.R. § 7.1031).    
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42.  The  FDIC  Rule  is  a  “rule”  under  5 U.S.C . § 551(4) be   cause, a mong  other  reasons,  

it  is  “an  agency  statement  of  general  . . . a   pplicability  and fu ture  effect  designed  to  implement,  

interpret, or pr  escribe  law or   policy  . . . a   nd  includes t he  approval  or pre scription fo r t he  future  of  

rates . . . [    or]  prices”46  chargeable  by  entities t hat  acquire  loans fr om  FDIC  Banks.  

43.  Because  the  Rule  will  become  effective  on  August  21, 2020, unl  ess re voked b y  the  

FDIC  or  set  aside  by  the  Court, a nd i s ne ither a   “preliminary, pro cedural, o r i ntermediate  agency  

action”  nor a   “ruling  not  directly  reviewable,”47  it  is  a  final  agency  action re viewable  under  

5 U.S.C .  § 704.   

44.  The  FDIC  Rule  addresses som e  topics t hat  are  not  the  direct  subject  of t his  

challenge,  like  the  application of st  ate  law t o a   branch  of a   state-chartered b ank l ocated i n a   

“host”  state  outside  that  bank’s  “home”  state.48  

45.  The  Non-bank  Interest  Provision t his sui t  challenges  falls wi thin a   provision of   the  

Rule  the  FDIC  has  codified a t  12 C .F.R. § 331.4(e  ):  
 
Determination of   interest  permissible  under  section 27 . W hether i nterest  on  a  loan  
is pe rmissible  under  section 27 of t   he  Federal  Deposit  Insurance  Act  [12 U .S.C.  
§ 1831d]   is de termined a s  of t he  date  the  loan w as m ade. I nterest  on a   loan t hat  is  
permissible  under  section  27 of   the  Federal  Deposit  Insurance  Act  shall  not  be  
affected b y  a  change  in  State  law,  a  change  in t he  relevant  commercial  paper  rate  
after t he  loan  was  made, o r  the  sale, a ssignment, o r ot her  transfer  of t he  loan, i n  
whole  or  in  part.49  

46.  While  this provi sion pur ports  to a nswer a   single  question—when  the  “interest  on a   

loan . . . pe    rmissible  under  section 27 [  § 1831d]   . . . i   s de termined”—in  fact, i t  elides  two di stinct  

questions:  First, do c  hanges  “in St ate  law”  or  the  “relevant  commercial  paper ra te”  retroactively  

alter  the  interest  rate  FDIC  Banks m ay  take,  receive, re serve, a nd  charge  under  § 1831d?   Second,  

does pre emption of st  ate  law  under § 1831d    extend t o  non-banks t o whi ch a   “sale,  assignment,  or  

other t ransfer of   the  loan”  is m ade?50  

                                                           
46  5 U.S.C .  § 551(4 ).
	 
47  5 U.S.C .  § 704. 
	 
48  85 F ed. R eg.  at  44,158.
	 
49  Id.  
50  Put  differently, t he  FDIC  treats  both i ssues a s a   question of “  when”—when  is  the  

permissible  rate  under §   1831d fi xed?  In  fact, t he  second i nquiry  is a   matter of “  who”—who  
benefits fr om  the  state-law pre emption pro vided  under  § 1831d?   
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47.  The  FDIC  answers t his se cond que stion i n t he  affirmative. I t  is wro ng. Se ction  

1831d, b y  its  plain l anguage,  preempts ot herwise  applicable  state  rate  caps  only  as a pplied t o  

FDIC  Banks a nd no on  e  else.  

48.  The  FDIC’s Non-b ank  Interest  Provision woul d dra matically a nd uni laterally  

expand  federal  preemption of st  ate-law i nterest-rate  caps t o  any  entity  that  purchases  a  loan from   

an F DIC  Bank. Put   differently, t he  Non-bank  Interest  Provision wo uld t ransform  the  state-law  

preemption C ongress  granted  specifically  to  FDIC  Banks i nto a   salable  asset, a vailable  to a ny  

buyers wi lling  to pa y  FDIC  Banks  for t he  privilege  of c harging  interest  in  excess of st  ate  law.  

B.  Madden v . Mi dland  Funding, L LC  

49.  The  Non-bank  Interest  Provision’s  explicit  purpose  is  to ove rturn t he  Second  

Circuit’s  holding  in  Madden  v. Mi dland F unding,  LLC  that  the  interest-rate  exemption i n § 85 of     

the  NBA—which  the  FDIC  believes  guides  the  interpretation of   §  1831d—applies  only  to  

banks.51  

50.  Madden  concerned a   credit-card de bt  originated  by  a  national  bank a nd  

subsequently  sold t o a n u naffiliated t hird-party  debt  collector.  The  debt  collector  sent  the  plaintiff,  

a  New  York re sident,  a  collection not ice  seeking  to re cover  the  debt  at  an i nterest  rate  of  27%,  

which vi olates Ne w  York’s usur y  cap. T he  plaintiff  sued t he  debt  collector, a rguing  that  its  

attempt  to c ollect  interest  that  is  usurious i n Ne w  York vi olated fe deral  and st ate  debt-collection  

statutes. T he  debt  collector a rgued t hat,  even t hough i t  was  not  a  national  bank, t he  plaintiff’s  

claims we re  preempted  by  § 85 be  cause  the  debt  was  originated b y  a  national  bank.52  

51.  As t he  Second C ircuit  explained  in re jecting  that  argument, § 85    extends t o  

                                                           
51  Madden, 786 F  .3d  at  249-52;  see  also, e .g., 85   Fed. R eg.  at  44,146 (“ While  Madden  

concerned t he  assignment  of  a  loan b y  a  national  bank, t he  Federal  statutory  provision g overning  
State  banks’ a uthority  with re spect  to i nterest  rates  is pa tterned a fter  and i nterpreted i n t he  same  
manner  as se ction 85.   Madden  therefore  helped  highlight  the  need  to  issue  clarifying  regulations  
addressing  the  legal  ambiguity  in se ction 27.” );  id.  at  44,149 (de scribing FD IC’s pol icy  objections  
to t he “Madden  decision, a s i t  stands”);  id.  at  44,151 (a rguing  Madden  “does  not  preclude  the  
FDIC  from  adopting a   different  interpretation”);  id. a t  44,156 (l isting  “[t]he  Second C ircuit’s  
Madden  decision”  and t he  uncertainty  it  purportedly  created  as t he  primary  entry  under  heading  
“Reason W hy  This A ction  Is  Being  Considered”).   

52  Madden, 786 F  .3d  at  247-48.   
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national  banks  the  privilege  of  charging  interest  in e xcess of wha  t  is  permitted i n t he  states wh ere  

they  do busi ness, i n  part  because  national  banks h ave  submitted t o c omprehensive  regulatory  

oversight  by  federal  banking  regulators.53  

52.  The  Court  noted t hat  state  laws  limiting t he  interest  chargeable  by  non-banks t hat  

buy  loans ori ginated  by  national  banks do not    significantly  interfere  with a   national  bank’s  own  

exercise  of powe rs unde r t he  NBA.54  To wi t, re gulating  what  non-banks m ay  charge  does  not  

inhibit  national  banks’  power  to  charge  and c ollect  interest  permitted unde r  §  85, nor   does i t  

affect  their powe r t o m ake  loans  or  interfere  with t he  sale  of  those  loans  to  bank  and non-ba nk  

buyers. At   most,  ordinary  application of st  ate  law  to non-ba nks c ould  reduce  the  price  that  non-

bank purc hasers  might  be  willing t o pa y  national  banks fo r t heir l oans.55  

53.  By  contrast, t he  Court  held, “ extending  those  protections [ of § 85]    to t hird  parties  

would c reate  an  end-run  around usur y  laws  for no n-national  bank  entities .   . . .”  56  

54.  The  FDIC  purportedly  issued i ts R ule  to  resolve  the  “uncertainty”  created  by  the  

Madden  decision.57  But  Madden  did not   create  any  legal  uncertainty  because  no C ourt  of  Appeals  

has e ver h eld  that  the  interest-rate  preemption pro vided i n §§ 85 (wh   ich a pplies  to  national  banks)  

and 1831d (w  hich  applies  to  FDIC  Banks) e xtends t o l oan purc hasers.  Indeed, t he  other  Court  of  

Appeals t o opi ne  has  adopted a   view  consistent  with  Madden.58  

55.  Nevertheless, t he  FDIC  speculated t hat  the  “uncertainty”  created b y  the  Madden  

                                                           
53  Id.  at  250-52 ( also st ating  that  applying  state  law  to non-ba nks t hat  purchase  loans  from  

national  banks wo uld onl y  limit  the  activities of de  bt  buyers “ which a re  otherwise  subject  to st ate  
control  . . . a   nd  which a re  not  protected b y  federal  banking  law or subj  ect  to  OCC  oversight”  
(internal  citation a nd quo tation m arks om itted)).  

54  Id.  at  251.  
55  See  id.  (“Here,  however, st ate  usury  laws  would n ot  prevent  consumer  debt  sales  by  

national  banks t o t hird pa rties. Al though i t  is possi ble  that  usury  laws  might  decrease  the  amount  
a  national  bank c ould  charge  for  its c onsumer de bt  in  certain st ates  (i.e., t hose  with fi rm  usury  
limits, l ike  New  York),  such  an e ffect  would not   ‘significantly  interfere’  with t he  exercise  of a   
national  bank powe r.”).   

56  Id.  at  252.  
57  85 F ed. R eg.  at  44,149, 44,150, 44,152, 44,155.     
58  In re   Cmty. B ank  of  N. V a., 418 F  .3d 277, 296 (3d     Cir. 2005) (“  Sections 85   and 86 of    

the  NBA  and Se ction 52 1 of t  he  DIDA  [i.e., 12 U  .S.C. § 1831d]    apply  only  to na tional  and st ate  
chartered ba nks, not   to  non-bank purc hasers o f  second m ortgage  loans  . . .    .”)  
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decision c ould  “reduce  overall  liquidity  in l oan  markets,”  “chill  State  banks’  willingness t o  make  

[certain]  types of l  oans,”  “reduc[e]  . . . t   he  availability  of c redit,”  and  “discourage  the  origination  

and sa le  of l oan p roducts  . . . .”   59  These  fears a bout  the  disruption t hat  would be   caused b y  

Madden  echo t he  financial  industry’s di re  warnings. T he  defendants i n  Madden  predicted  

“catastrophic  consequences  for se condary  markets  that  are  essential  to t he  operation of   the  

national  banking  system  and t he  availability  of c onsumer  credit,”60  and fi nancial-industry  trade  

groups w arned t hat  Madden  “threatens t o c ause  significant  harm  to  [credit]  markets, t he  banking  

industry, a nd t he  millions  of  families a nd busi nesses t hey  serve.”61  

56.  Contrary  to t hese  predictions, t here  has  been no di  sruption t o l ending  as a   result  of  

Madden.  

57.  The  loans  at  issue  in  Madden  were  credit-card de bt, i ssued b y  a  national  bank  and  

sold t o  non-bank bu yers.  But  the  case’s  outcome  did  not  affect  the  profitability  of c redit-card  

lending  by  national  banks, whi ch “ reported bl ockbuster  2019 profi t[.]”62  

58.  The  FDIC’s si ster re gulator, t he  OCC, t estified t o C ongress i n D ecember  2019,  

nearly  five  years  after  Madden, t hat  the  U.S.’s t hen-economic  expansion w as “ the  longest  in U.S.   

history, whi ch h a[d]  benefited  banks’ ove rall  financial  performance  and ba nks ha [d]  helped  

maintain t hat  momentum.”  63  “Capital  and  liquidity,”  in  Madden’s w ake,  were  “near  historic  

                                                           
59  E.g., 85 F  ed. R eg.  at  44,149, 44,155, 44,156.    
60  Petition fo r  a  Writ  of C ertiorari  at  3,  Midland F unding, LL C  v. Madde n, 136 S.C  t. 2505   

(2016)  (No. 15-610 ), 201 5 W L  7008804.   
61  Brief  of  the  Clearing Ho use  Association  LLC,  Financial  Services R oundtable,  

Consumer  Bankers  Association, a nd  Loan S yndications a nd T rading  Association a s Am ici  Curiae  
in Su pport  of  Rehearing  and R ehearing  En  Banc  at  1,  Madden  v. Mi dland  Funding, LL C, 786   
F.3d 246 (2d C   ir. 2015) (  No. 14-2 131-cv), 2015   WL  4153963.   

62  Renae  Merle,  Banks R eported B lockbuster 2019   Profit  With t he  Help of   Consumers’  
Credit  Card De bt, W ash.  Post, J an. 15, 2020, ht   tps://www.washingtonpost.com/business/  
2020/01/15/banks-reported-blockbuster-2019-profit-with-help-consumers-credit-card-debt/. T he  
article  notes  that  interest  rates on c  redit  cards a re  at  near  record hi ghs, de spite  several  interest-rate  
cuts b y  the  Federal  Reserve, bol stering  industry  profits.  Id.   

63  Oversight  of  Prudential  Regulators: E nsuring t he  Safety, Soundne ss, Di versity, and   
Accountability  of  Depository  Institutions: He aring B efore  the  H. C omm. on   Fin. Se rvs., 116t h  
Cong. 3 (2019)    (statement  of J oseph M . Ot ting, C omptroller  of t he  Currency),  
https://financialservices.house.gov/uploadedfiles/hhrg-116-ba00-wstate-ottingj-20191204.pdf.   
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highs.”64  

59.  The  FDIC  itself h as si milarly  admitted t hat  it  is “ not  aware  of  any  widespread  or  

significant  negative  effects on c  redit  availability  or se curitization m arkets h aving  occurred t o t his  

point  as a   result  of t he  Madden  decision.”65  

C. 		 The  Non-bank  Interest  Provision A ppears T o Re ly  on a “Doc  trine” T hat Is   
Invalid  

60.  At  the  heart  of t he  FDIC  Rule’s No n-bank  Interest  Provision i s  the  claim  that  

Madden’s hol ding  conflicts wi th g enerally  accepted ba nking  law  and p ractice, but   the  FDIC’s  

rulemaking re cord  fails t o show   Madden  was  anything  other  than a   straightforward a pplication of   

clear  law  to c ommon fa cts. N either  when t he  Second C ircuit  issued i ts de cision i n  Madden  nor  

since  has  any  federal  Court  of Ap peals  ever  held t hat  §§ 85 or 1831d’s     interest-rate  preemption  

applies t o e ntities ot her  than  national  or st ate-chartered ba nks.66  

61.  Nevertheless, fe deral  regulators a nd t he  financial  industry, si nce  2015, ha ve  

steadfastly  claimed t hat  Madden  conflicts wi th a   supposedly  longstanding c ommon-law  

“principle”  that  they  have  concocted a nd n amed “ valid-when-made.”  

62.  According  to propon ents of   the  “valid-when-made”  theory, i ncluding  the  OCC,  

loan bu yers shoul d be   exempt  from  state  usury  laws (a nd m ay  charge  any  rate  authorized b y  

contract)  as  long a s  the  originator o f  the  loan  was  itself e xempt  from  state  usury  laws. Put   

differently, t he  theory  rests on t  he  idea  that  preemption of st  ate  usury  laws  is sa lable—when  

Congress  exempts  FDIC  Banks f rom  state  usury  law, t hose  FDIC  Banks m ay  sell, b y  way  of  

                                                           
64  Id.   
65  85 F ed. R eg.  at  44,156 ( emphasis a dded).   
66  See  Brief  for t he  United  States a s Am icus C uriae  at  13-14,  Midland F unding, LL C  v.  

Madden, 136 S.C  t. 2505 (2016)    (No. 15-610 ), 201 6 W L  2997343;  see  also  In re   Cmty. B ank  of  N.  
Va., 418 F  .3d a t  296 ( agreeing  that  §§ 85 a  nd 183 1d “ apply  only  to n ational  and st ate-chartered  
banks, not   to non-ba nk  purchasers”).  The  only  decision t o  disagree  with  Madden’s i nterpretation  
of § 85 wa   s  issued  by  a  bankruptcy  court  in  Colorado.  In re   Rent-Rite  Superkegs  W., Lt d., 603   
B.R.  41, 67 n.57 (B   ankr.  D. C olo. 2019). On a   ppeal  from  the  Bankruptcy  Court, t he  U.S.  District  
Court  stated  its a greement  with  Madden  and de clined  to  endorse  “valid-when-made,”  but  
ultimately  applied t he  OCC’s Non-ba nk  Interest  Rule, whi ch  had  not  been  promulgated  at  the  
time  of t he  litigants’  briefing  and so h  ad not   been c hallenged b y  the  litigants be fore  the  Court.  In  
re  Rent-Rite  Superkegs  W., Lt d., __ F  . Su pp. _d.   __, __ (D  .  Colo. 2020).   
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selling  loans  they  originate, t hat  congressionally  conferred ri ght  to c harge  interest  in e xcess o f  

state  law  to  any  buyers t hey  wish.   

63.  The  FDIC  appears, a t  times, t o  rely  on t his “ valid-when-made”  theory  for  its Non- 

bank  Interest  Provision. T he  Chair of   the  FDIC’s  Board o f  Directors, who   voted i n fa vor of   

issuing  the  FDIC  Rule, d escribed t he  Rule  as “ reaffirming a nd  codifying  in  regulation t he  valid-

when-made  doctrine”  both i n he r a nnouncement  of  the  agency’s propos ed  rulemaking a nd  

announcing t he  final  Rule.67  The  Rule  itself st ates t hat  the  Non-bank  Interest  Provision i s  

“consistent  with st ate  banking  powers a nd  common l aw  doctrines suc h a s  the  ‘valid whe n m ade’  

and ‘s tand-in-the  shoes’ r ules”;  describes t he  version of “  valid-when-made”  described a bove;  and  

concludes on t  hat  basis t hat  “[a] l oan t hat  was  not  usurious u nder  section 2 7 [ § 1831d]   when  

made  would t hus not   become  usurious upon a  ssignment.”68  

64.  But  in  response  to  a  series of c  ritical  comments, t he  FDIC  asserts t hat  its  

interpretation of § 1831d     is not   “based on Fe  deral  common l aw  or  the  valid-when-made  rule, a s  

some  comments ha ve  argued.”69  And, pe rhaps a ttempting  to di stance  itself f rom  the  dubious  

“valid-when-made”  theory,  the  FDIC  has  also c oined  a  new  term, “ stand-in-the-shoes  rules,”  to  

describe  the  same  idea.70  

65.  The  FDIC’s c onflicting  statements  that  alternately  adopt  then di sclaim  the  “valid-

when-made”  theory  as a   basis for t  he  Non-bank  Interest  Provision re nder t he  Rule  arbitrary  and  

capricious.   

66.  The  FDIC’s st atement  disclaiming  the  “valid-when-made”  theory  as a   basis  for t he  

Non-bank  Interest  Provision a lso c onflicts wi th i ts  longstanding  position t hat  § 1831d m  ust  be  

                                                           
67  Statement  by  FDIC  Chairman J elena M cWilliams on t  he  Notice  of  Proposed  

Rulemaking: F ederal  Interest  Rate  Authority, F DIC  Board Me eting (Nov.   19, 2019),   
https://www.fdic.gov/news/news/speeches/spnov1919.pdf;  Statement  by  FDIC  Chairman J elena  
McWilliams on t  he  Final  Rule:  Federal  Interest  Rate  Authority  (June  25, 2020),   
https://www.fdic.gov/news/speeches/spjun2520b.html.  

68  85 F ed. R eg.  at  44,149.  
69  Id.  at  44,151.  
70  E.g.,  id.  at  44,149.  
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interpreted  in pari   materia  with § 85.  71  In i ssuing  the  near-identical  OCC  Rule, t he  OCC  

expressly  relied on t  he  “valid-when-made”  theory  in  interpreting § 85 t   o  extend ra te-cap  

preemption t o bu yers of   loans ori ginated b y  federally  chartered  banks.72  The  FDIC’s c laim  that  its  

interpretation of § 1831d     is not   based on t  he  “valid-when-made”  theory  runs  counter  to  the  

OCC’s i nterpretation of i  ts pa rallel  statute  and  thus i s i n  conflict  with t he  FDIC’s posi tion t hat  the  

two st atutes shoul d be   construed  in pari   materia. T hese  conflicting  lines  of  logic  further  render  

the  Rule  arbitrary a nd c apricious.  

67.  The  “valid-when-made”  theory  of § 1831d c   ited i n  the  FDIC  Rule  conflicts wi th  

the  plain t ext  of § 1831d,    which e xempts onl y  FDIC  Banks fro m  state  rate  caps.  

68.  The  supposed  “valid-when-made”  “principle”  is  also i mplausible  in t hat  it  departs  

markedly  from  how l aw  ordinarily  operates wi th r espect  to  licensed  and hi ghly  regulated  

activities, l ike  banking.  In hi ghly  regulated fi elds,  the  transfer  of prop erty  does not   imply  the  

transfer o f a ll  rights t hat  the  licensed  seller hol ds r elating  to t hat  property. For e  xample, C ongress  

has e xempted fro m  federal  income  taxation t he  interest  credit  unions e arn o n t heir l oans,73  but  the  

buyer  of a   credit  union’s  assets re ceives  no suc h  exemption—non-credit  unions m ust  pay  their  

taxes. A   licensed  driver  may  sell  her c ar,  but  the  buyer m ust  have  his  own l icense  to dri ve  it.74  

That  is t o sa y, pro perty  (a  loan or a    car) m ay  pass  from  one  party  to a nother, but   certain ri ghts (t o  

avoid t axation or   to dri ve) a re  not  salable  and m ust  be  conferred s eparately b y  license  or st atute.  

The  FDIC’s suppose d “ valid-when-made”  “principle”  ignores t his c ommon fe ature  of  American  

law.  

69.  The  FDIC  states, “ It  is w ell  settled t hat  an  assignee  succeeds t o  all  the  assignor’s  

rights i n  a  contract,  standing  in t he  shoes of   the  assignor.”75  But  the  right  to  charge  interest  in  

excess of   state  rate  caps  is c onferred  by  statute, no t  contract.  FDIC  Banks  may  sell  their l oans t o  

non-banks;  but  without  an  act  of  Congress  exempting  them  from  state  rate-cap l aws, non-ba nks  
                                                           

71  Id.  at  44,147.  
72  85 F ed. R eg.  at  33,532 ( citing  “valid-when-made”  as  “tenets  of  common l aw  that  

inform  its . . . i    nterpretation of   section 85” ).  
73  26 U.S.C .  § 501(c )(14)(A).  
74  E.g., C al. Ve h. C ode  §  12500.  
75  85 F ed. R eg.  at  44,149.  
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must  charge  and  collect  interest  in a ccordance  with st ate  law.  

70.  Furthermore, “ valid-when-made’s”  historical  bona  fides  are  anything  but.  Case  

law a nd hi storical  treatises  are  devoid of   anything re sembling  the  FDIC  and OC C’s t heory;  in  

fact,  the  first  articulation  of t he  “valid-when-made”  theory  of  §§ 85   and 18 31d a ppears i n  a  2015  

brief  asking  the  Second C ircuit  to re consider  Madden.76  

71.  Although a   “well-settled”  principle  of b anking  law (a s  the  FDIC  considers  “valid-

when-made”)77  should a ppear  in  banking  and usu ry  treatises  predating  the  financial  industry’s  

2015  Madden  brief, “ valid-when-made”  is “ entirely unknown t  o hi storical  treatise  writers,”  

according  to  legal  scholar a nd hi storian  Adam  Levitin.78  “Nothing  even a pproaching  the  ‘valid-

when-made’  doctrine  in  which t he  assignment  of  a  loan  from  an o riginator  to  an  assignee  subject  

to a   different  state  usury  law a ppears i n a ny  19th  or 20t h c entury  usury  treatise. No pri  or  

reference  to ‘va lid-when-made’  can be   found i n  any  banking  or usur y  treatise.”79  

72.  Moreover, non e  of t he  cases t he  FDIC  cites re garding  the  supposed “ valid-when-

made”  “principle”  support  the  proposition t hat  the  state-law e xemptions c onferred on FD  IC  

Banks b y  § 1831d shoul  d  pass t o  non-banks upon t  he  sale  of a   loan.   

73.  To support   its a nalysis, t he  FDIC  relies on a    misreading  of ol d l aw. Fol lowing  the  

lead  of  several  industry  briefs  and publ ications si nce  Madden, t he  FDIC  cites Su preme  Court  

cases f rom  the  early  1800s fo r  the  proposition t hat  “a  contract, whi ch, i n  its i nception, i s  

unaffected b y  usury,  can ne ver  be  invalidated b y  any  subsequent  usurious t ransaction.”80  The  

FDIC’s r eliance  on t his  quote  to  conclude  that  non-banks a re  exempt  from  state  usury  laws  when  

                                                           
76  Comment  of  Adam  J. L evitin (J an. 5, 2020),    Attachment  1,  Amicus C uriae  Brief  of  

Professor  Adam  J.  Levitin  in Support   of Pl aintiff  at  12-13, 26-31,   Rent-Rite  Super  Kegs  W., Lt d.  
v.  World B usiness Le nders, LLC , No. 19-c  v-01552 (D.   Colo. Se pt. 19, 2019) (d   escribing  the  
paucity  of  historical  evidence  for fe deral  regulators’ “ valid-when-made”  theory  and  
distinguishing  the  few c ases t hat  bear  any  likeness  to i t).  

77  85 F ed. R eg.  at  44,149.  
78  Comment  of  Adam  J. L evitin (J an. 5, 2020),    Attachment  1,  Amicus C uriae  Brief  of  

Professor  Adam  J.  Levitin  in Support   of Pl aintiff  at  26,  Rent-Rite  Super  Kegs  W., Lt d. v . W orld  
Business Le nders, LLC ,  No. 19-c v-01552  (D. C olo. Se pt. 19, 2019).     

79  Id.  (emphasis  in ori ginal).  
80  85 F ed. R eg.  at  44,149 n.33 (quot  ing  Nichols v . F earson,  32 U.S. 103, 109 (1833) a     nd  

citing  Gaither v . F armers’  &  Mechs’ B ank  of  Georgetown,  26 U.S. 37, 43 (1828)).       
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they  purchase  loans fro m  FDIC  Banks i s m isplaced.  Nichols v . F earson  and  Gaither v . F armers  

&  Mechanics  Bank  of  Georgetown, t he  supercentenarian c ases t he  FDIC  cites, c oncern t he  now-

obsolete  law  of  transferable  notes, wh ich we re  often t raded m ultiple  times a t  discount. None   of  

these  cases i nvolved  statutes e xempting  any  party fr om  state  interest-rate  caps, a nd a ll  were  

decided be fore  Congress  granted na tional  banks o r  FDIC  Banks  such  privileges  in  the  NBA  and  

the  FDIA. T hus, t he  Court  in  Nichols  and  Gaither  could not   have  contemplated t hat  the  usurious  

nature  of  a  loan c ould  turn on whe  ther t he  loan wa s he ld b y  an e ntity  statutorily  protected  from  

state  rate  caps or a    non-protected a ssignee,  and i ts  holdings i n t hose  cases  do not   have  any  bearing  

on “ valid-when-made”  or  the  FDIC’s Non -bank  Interest  Provision.81   

74.  These  cases m erely  hold  that  if a   lender o riginates  a  loan  at  an  interest  rate  lower  

than t he  relevant  rate  cap a nd t hen se lls t he  loan for l  ess t han t he  original  loan a mount, t he  loan  

does not   become  usurious  just  because  the  total  amount  owed c onstitutes a   percentage  that  would  

exceed t he  rate  cap  if  calculated ba sed on t  he  discounted-sale  price  rather t han  on t he  original  

loan a mount.  In ot her words, whe  ther  the  interest  rate  is  usurious i s c orrectly c alculated b ased on   

the  rate  the  borrower m ust  pay  in r elation t o t he  principal  amount  borrowed, not   based  on t he  rate  

of re turn  realized b y  an a ssignee  in  relation t o t he  cost  it  invests  to purc hase  the  loan.  

75.  This a rchaic  legal  issue  may  be  difficult  for  modern  readers t o  understand. An   

example  makes i t  concrete:  A l ender  in a   state  with  a  36% ra te  cap  gives  a  borrower a   $100 l oan  

and re quires  the  borrower  to re pay  $110 i n one   year;  this a mounts t o a   10% i nterest  rate  and i s  

permissible  under  the  state  rate  cap. T hat  original  lender,  which soon   finds i tself i n ne ed  of  

immediate  cash, t hen  sells t he  loan  to  a  discount  buyer fo r j ust  $55;  this m eans t hat  the  buyer c an  

collect  the  $110 owe d b y  the  borrower whe n  the  loan i s due . F rom  the  borrower’s  perspective, t he  

borrower  is st ill  paying a   10% ra te  on t he  loan. B ut  from  the  perspective  of t he  discount  buyer,  

who i s g etting  $110 ba ck  from  its  $55 pa yment, i t  may  appear  as i f t he  “interest”  rate  is 100%,   

which wo uld be   well  over  the  state  rate  cap.  Nichols  and  Gaither  hold t hat  in  determining  whether  

                                                           
81  See  Comment  of  Adam  J. L evitin (Ja n. 5, 2020), A   ttachment  1,  Amicus C uriae  Brief of   

Professor  Adam  J.  Levitin  in Support   of Pl aintiff  at  16,  Rent-Rite  Super  Kegs  W., Lt d. v . W orld  
Business Le nders, LLC ,  No. 19-c v-01552  (D. C olo. Se pt. 19, 2019).    
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a  loan’s  interest  rate  is  usurious, t he  effective  interest  rate  should be   calculated ba sed on t  he  

original  loan  amount, not   on wha tever  discounted  price  a  buyer  paid t o t he  original  lender  for t he  

loan. T he  borrower  cannot  invalidate  a  loan  on t he  basis t hat  it  is usuri ous si mply  because  the  

original  lender  sold t he  loan  at  a  deep di scount.  In  other wo rds, “ a  contract,  which, i n  its  

inception, i s una ffected b y  usury,  can ne ver  be  invalidated b y  any  subsequent  usurious  

transaction.”82   

76.  These  cases ha ve  nothing t o do wi  th t he  interest  rates  non-banks m ay  charge  when  

they  buy  loans  issued b y  FDIC  Banks. No r  do t hese  cases  hold  that  a  loan b uyer ha s  the  

inalienable  right  to  continue  charging t he  same  interest  rate  as  the  loan  seller.   

77.  Additionally, t he  FDIC  cannot  rely  on a   “common l aw”  principle  of “ valid-when-

made”  to e xpand t he  scope  of fe deral  law  and di splace  state  law be cause  the  Supreme  Court  has  

made  clear  since  its 1938   decision i n  Erie  v. Tompk ins  that  “[t]here  is  no fe deral  general  common  

law.”83  The  statute  the  FDIC  invokes  is  straightforwardly  limited t o F DIC  Banks;  the  agency  may  

not  rely  on  “common l aw”  to e xpand i ts  reach.  

D. 		 The  FDIC’s  Non-bank Inte rest  Provision  Gives the   Financial  Industry  
What It F  ailed T o Wr est f rom  the  Courts or   Congress  

78.  The  FDIC  Rule’s No n-bank  Interest  Provision i s  a  boon t o t he  financial-services  

industry, whi ch  has vi gorously  lobbied a gainst  state-law  rate  caps.84   

79.  For  years, t he  financial-services  industry  tried uns uccessfully  to a chieve  

preemption of st  ate-law  rate  caps,  first  through t he  courts a nd t hen t hrough  Congress.  Financial-

industry  trade  groups—including  the  American B ankers As sociation, t he  Financial  Services  

                                                           
82  Nichols, 32 U.S. a   t  109.  
83  O’Melveny  &  Myers v . F DIC, 512 U.S. 79, 83 (1     994) (q uoting  Erie  R. C o.  v. Tompk ins,  

304 U.S. 64, 78 (1938));      see  also  Comment  of  Arthur E . W ilmarth, J r. E x.  A  at  10-13 (J an. 17,   
2020).  

84  For e xample, wh en Sout h Da kota  voted on a  n  interest-rate  cap  applicable  to non-ba nks  
in 2016, t  he  payday-loan  industry  spent  over  a  million dol lars l obbying  against  the  rate  cap,  
which wa s  ultimately a pproved b y  an  overwhelming  76%  of vot ers.  Bart  Pfankuch,  Payday  Loans  
Gone,  But  Need  for Qui ck  Cash R emains, C apital  Journal  (Pierre, S.D.), M  ar. 23, 2018,    
https://www.capjournal.com/news/payday-loans-gone-but-need-for-quick-cash-remains/  
article_4b3b74de-2e5e-11e8-8dc5-c7f64085e760.html.  
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Roundtable, t he  Structured  Finance  Industry  Group, t he  Loan S yndications a nd T rading  

Association, a nd ot hers—launched a n  amicus  campaign t o c onvince  the  federal  courts t hat  § 85’s   

(and  by  extension, § 1831d’s)    state-law pre emption a pplies  not  just  to na tional  banks, but   extends  

to  all  buyers  of na tional  banks’ l oans.85  The  FDIC  (along  with t he  OCC)  soon  joined i n, fi ling  

amicus  briefs  in  matters  ordinarily  too m undane  to c atch  the  notice  of a   federal  regulator, l ike  a  

small-business ba nkruptcy.86  But  that  campaign l argely  failed. T he  Second C ircuit  declined  to  

reconsider  Madden, t he  Supreme  Court  denied  certiorari, a   state  court  recently  rejected t he  

FDIC’s t heory  of § 1831  d, a nd no c  ircuit  split  has  emerged.87   

80.  Moreover, C ongress re cently  declined  to  enact  legislation subst antively  identical  

to t he  FDIC’s  Non-bank  Interest  Provision. T he  Protecting  Consumers’ Ac cess t o C redit  Act  of  

2017, a   bill  introduced fo llowing  Madden  but  before  the  FDIC  proposed i ts  Rule, woul d  have  

extended  § 1831d’s e  xemption from   state  rate  caps be yond  FDIC  Banks t o t hird pa rties  that  are  

                                                           
85  E.g.,  Brief of t  he  Clearing  House  Association  LLC,  Financial  Services R oundtable,  

Consumer  Bankers  Association, a nd  Loan S yndications a nd T rading  Association a s Am ici  Curiae  
in Su pport  of  Rehearing  and R ehearing  En  Banc  at  5-9,  Madden  v.  Midland F unding, LL C, 786   
F.3d 246 (2d C   ir. 2015) (  No. 14-2 131-cv), 2015   WL  4153963;  Brief  of t he  Structured  Finance  
Industry Gr oup,  Inc., a nd  the  Securities  Industry  and F inancial  Markets As sociation a s Am ici  
Curiae  in Support   of De fendants-Appellees’ Pe tition fo r R ehearing  and Su ggestion fo r R ehearing  
En B anc  at  8-10,  Madden v . Mi dland F unding, LLC , 786 F  .3d 246 (2d C   ir. 2015) (No  . 14-2131 -
cv),  2015 W L  4153964;  Brief  of Am ici  Curiae  The  American  Bankers  Association, T he  
California  Bankers Asso ciation, a nd T he  Utah B ankers  Association i n  Support  of Pe titioners a t  5-
7,  Midland F unding, LLC   v. Madde n, 136 S.C  t. 2505 (2016)    (No. 15-610 ),  2015 W L  8959419.  

86  E.g.,  Amicus B rief of   the  Federal  Deposit  Insurance  Corporation a nd t he  Office  of t he  
Comptroller  of t he  Currency  in Su pport  of A ffirmance  and Appe llee  at  9-20,  Rent-Rite  Super  
Kegs  West  Ltd. v . W orld B usiness Le nders, LLC ,  No. 19-c v-01552  (D. C olo. Se pt. 10, 2019).    

87  Midland F unding, LL C  v. Madde n, 136 S. C   t. 2505 (2016)    (denying c ert.);  Order  
Denying  Petition fo r  Rehearing  En B anc,  Madden v . Mi dland F unding, LL C,  14-2131-cv  (2d C ir.  
Aug. 12, 2015  );  Order  Regarding  Plaintiff’s  Motion for   Determination of L  aw, sl ip op. a  t  6-7,  
Fulford, A dministrator v .  Marlette  Funding, LLC ,   No. 2017-c v-30376  (Denver  Dist.  Ct. J une  9,  
2020) (f ollowing  Madden), ht tps://www.nclc.org/images/pdf/unreported/Order_Regarding_  
Plaintiff_Motion_Determination_Law.pdf. Onl y  a  single  Bankruptcy  Court  has a ccepted  the  
OCC’s vi ew.  See  In r e  Rent-Rite  Superkegs  W., Lt d., 603 B  .R. a t  67 n.57.   On a ppeal  from  the  
Bankruptcy  Court, t he  U.S. Di strict  Court  stated i ts a greement  with  Madden  and de clined  to  
endorse  “valid-when-made,”  but  ultimately  applied t he  OCC’s Non-ba nk  Interest  Rule, whi ch  had  
not  been  promulgated a t  the  time  of t he  litigants’ b riefing  and  so ha d  not  been  challenged b y  the  
litigants  before  the  Court.  In re   Rent-Rite  Superkegs  W., Lt d., __ F  . Su pp. _ d. __, __ (D.     Colo.  
2020).  
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assigned l oans ori ginated b y F DIC  Banks. T he  bill  used l anguage  very  similar t o t hat  contained  in  

the  FDIC  Rule’s  Non-bank  Interest  Provision:  
 
A l oan t hat  is va lid whe n m ade  as t o i ts  maximum  rate  of i nterest  in a ccordance  
with t his se ction [ 12 U. S.C. § 1831d]    shall  remain va lid wi th  respect  to suc h  rate  
regardless of whe  ther t he  loan i s subse quently  sold, a ssigned, o r ot herwise  
transferred  to  a  third  party,  and m ay  be  enforced  by suc h  third p arty  
notwithstanding  any  State  law  to  the  contrary.88  

81.  Following  the  House’s p assage  of  the  proposed l egislation, t he  Senate  took  no  

action, a llowing  it  to e xpire  at  the  close  of  the  115th  Congress.89   

82.  Congress knows ho  w t o pre empt  state  interest  rate  caps wh en i t  wants t o. F or  

example,  in t he  same  bill  as § 1831d, C   ongress e nacted l aw  stating  that  preemption of st  ate  

interest-rate  caps  in t he  mortgage  context  travels wi th  the  loan  even a fter s ale  of a   first-lien  

mortgage  loan.90  But  Congress de clined  to  take  similar  action wi th re spect  to  non-mortgage  loans.  

83.  Unsuccessful  before  Congress  and t he  Judiciary, t he  industry  then  turned t o t he  

only  branch  left.  In  the  FDIC  (and t he  OCC, wh ich i ssued a   near-identical  rule  with re spect  to  

national  banks a nd f ederal  savings  associations),  the  financial-services i ndustry  found  an a lly  that  

issued a   rule  granting  precisely  what  Congress  and  the  courts ha d de nied:  preemption of st  ate  

laws pro tecting  consumers fr om  usurious l oans.   

III.		 THE  STATES  HAVE  STANDING  TO  CHALLENGE  THE  FDIC  RULE  

84.  The  FDIC  Rule  injures  concrete  and  distinct  interests of   the  plaintiff St ates,  

including  the  States’  sovereign, qua si-sovereign,  and fi scal  interests, a ny  one  of whi ch i s  

sufficient  to  support  the  States’ st anding  to bri ng t his APA a  ction.  

A. 		 The  FDIC Ru le’s  Non-bank  Interest  Provision  Harms  the  States’
	 
Sovereign  Interests
	 

85.  Each  of t he  States h as a   sovereign i nterest  in t he  protection a nd  enforcement  of i ts  
                                                           

88  H.R. 3299, 115t  h C ong. (2017-2 018), ht tps://www.congress.gov/bill/115th-congress/  
house-bill/3299/text.   

89  See  S. 1642, 115t  h  Cong. (2017-2 018),  https://www.congress.gov/bill/115th-
congress/senate-bill/1642/actions?q=%7B%22search%22%3A%5B%22S1642%22%5D%  
7D&r=2&s=1 (onl y  recorded Se nate  action on bi  ll  is i ntroduction on   July  27, 2017).   

90  12 U.S.C .  § 1735f- 7a;  see  also  Comment  of  Adam  J. L evitin 4 (J  an. 5, 2020).    
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laws t hat, a s  discussed  below, c arefully  regulate  the  interest  that  may  be  charged on c  onsumer  

loans. T hese  sovereign i nterests  are  concretely  and  particularly  harmed b y  the  FDIC  Rule  because  

its  Non-bank  Interest  Provision woul d pre empt  the  States’  enforcement  of  their l aws a gainst  non-

banks t hat  buy  loans  from  FDIC  Banks. T hese  harms t o t he  States’ i nterests a re  directly  traceable  

to t he  FDIC  Rule, a nd  an orde r  setting  aside  the  Rule’s Non-b ank  Interest  Provision wo uld  

redress t he  States’ i njuries.   

86.  Among  the  most  significant  powers of   a  state  is  the  “exercise  of sove reign  power  

over  individuals a nd e ntities,”  which “ involves  the  power  to c reate  and e nforce  a  legal  code,  both  

civil  and c riminal.”91  Enforcing  state  law i s one   of  the  “quintessential  functions of a    State.”92  This  

interest  is uni que  to sove reign  entities, l ike  the  States, be cause  they  alone  are  “entitled t o c reate  a  

legal  code”  and t hus t hey  have  the  most  “direct  stake  . . . i   n  defending  the  standards e mbodied i n  

that  code.”93  Thus, st ates “ have  an i nterest, a s sove reigns, i n e xercising  ‘the  power t o c reate  and  

enforce  a  legal  code.’”94  States  have  standing  to su e  the  federal  government  where  a  federal  law  

or fe deral  action wi th  the  force  of l aw i mpairs t he  states’ l egitimate, sove reign i nterest  in t he  

continued e nforceability  of t heir own st  atutes.95  

87.  The  FDIC  Rule  invokes  the  States’ sove reign i nterests  because  it  would a llow  

entities t hat  would ot herwise  be  subject  to t he  States’ ra te  caps o r a nti-evasion l aws  to  charge  

interest  rates m uch hi gher t han a llowed  by  the  States. B y  allowing  loan pur chasers t o c ontinue  to  

charge  any  interest  rate  chargeable  by  FDIC  Banks unde r  § 1831d, t  he  Rule  preempts  state  law  

that  limits t he  interest  rates  that  these  entities m ay  charge. T he  Rule  would  also re nder i neffective  

the  States’ a nti-evasion p rovisions a s t o t hose  entities.  

                                                           
91  Alfred L. Snapp    &  Son,  Inc. v . P uerto R ico,  ex  rel., B arez, 458 U.S. 592, 601 (1982).       
92  Diamond v .  Charles, 476 U.S. 54, 65 (1986).       
93  Id.  (internal  quotations  omitted).  
94  State  of  Alaska v .  U.S. D ep't  of  Transp., 868 F  .2d  441, 443 (D.C  . C ir. 1989)   (quoting  

Alfred L. Snapp    &  Son, 4 58 U.S. a  t  601).  
95  See,  e.g.,  California v . Trump , 963 F  .3d 926, 936  -37 (9t h C ir. 2020) (st  ates  have  

standing  to  challenge  federal  action t o vi ndicate  states’  “sovereign i nterests i n e nforcing  their  
environmental  laws”);  Wyoming e x  rel. C rank  v.  United St ates, 539 F  .3d 1 236, 1239-40 (10t  h C ir.  
2008) (“ [f]ederal  regulatory  action t hat  preempts st ate  law  creates  a  sufficient  injury-in-fact  to”  
demonstrate  state  standing).  
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88.  The  Rule’s  Non-bank  Interest  Provision woul d a lso ha rm  the  States’ sove reign  

interests  in e nforcing  their l aws  by  facilitating “ rent-a-bank”  schemes b etween  FDIC  Banks  

“located”  outside  of  the  States a nd l enders t hat  would ot herwise  be  subject  to t he  States’ l aws.  In  

these  “partnerships,”  the  FDIC  Bank ost ensibly  originates a ll  loans so t  hat  the  loans a rguably  are  

not  subject  to  the  States’  rate  caps, a nd t hen  consistently  sells t hem, b y  agreement  or  

understanding, t o t he  non-bank l ender  so  that  the  non-bank l ender c an  charge  interest  in e xcess of   

state  law.  These  “partnerships”  are  known  as  “rent-a-bank”  schemes b ecause  they  frequently  

require  little  to no fi  nancial  risk or subst  antive  involvement  by  the  participating  FDIC  Bank.   

89.  Some  FDIC  Banks a lready  engage  in t hese  “rent-a-bank”  schemes.  For  example,  

because  Utah i mposes no   cap  on t he  rates ba nks m ay  charge  when t he  parties e xecute  a  written  

contract,96  FinWise  Bank,  a  Utah-chartered  bank i nsured b y  the  FDIC,  has  made  a  business  

practice  of  partnering  with  non-banks, i ncluding  Elevate  Credit,  Inc. ( d/b/a  Rise) a nd Opp Loans,  

to e vade  the  otherwise-applicable  rate  caps of t  he  borrower’s hom e  state.97  FinWise  assists non- 

banks i n e vading  the  laws of 25 j   urisdictions, i ncluding  California, t he  District  of  Columbia, a nd  

Minnesota.98  Capital  Community  Bank,  another  Utah-chartered ba nk i nsured b y  the  FDIC,  

similarly  relies  on Ut ah’s  permissive  interest-rate  laws t o  export  high-cost  loans  to ot her  states,  

including  California, t he  District  of  Columbia, a nd  Illinois.99  

90.  The  Rule’s  Non-bank  Interest  Provision woul d fa cilitate  “rent-a-bank”  schemes b y  

allowing  non-bank e ntities t o purc hase  loans fro m  FDIC  Banks a nd t hus c harge, c ollect,  and  

receive  interest  at  rates t hat  exceed t he  caps se t  forth i n  the  States’  laws.100  Put  differently, t he  

Rule  would pre empt  state-law l imitations on t  he  rates of i  nterest  non-bank  entities  may  receive  

when t he  interest  received de rives fro m  loans pu rchased  from  FDIC  Banks.  

91.  The  limited l anguage  of  § 1831d de  monstrates  Congress’s i ntent  that  states  may  
                                                           

96  Utah C ode  Ann. § 15-1  -1 (1).   
97  Comment  of  Adam  J. L evitin 15 (J  an. 5, 2020);    Comment  of C enter  for R esponsible  

Lending  30, 32, 35, 38, 4    1, App’x   A (F eb. 4, 2020  ).   
98  Comment  of  Center  for  Responsible  Lending  30,  32, 35, 38, 41, App’x      A. (F eb. 4,   

2020).  
99  Id.  at  33, 35, 41-42.    
100  E.g., C al. F in. C ode  §§ 2 2303, 22304, 22304.5.    
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vindicate  their i nterests.  States a re  the  primary  beneficiaries  of t hat  section’s c lose  tailoring,  

which e xempts onl y  “State  bank[s]  or  insured  branch[es]  of a   foreign ba nk”  from  state-law  

interest  rate  caps.101  It  does  so for t  he  narrow  and  explicit  purpose  of  “prevent[ing]  discrimination  

against  State-chartered i nsured  depository  institutions, i ncluding  insured  savings ba nks, or   

insured bra nches  of fo reign ba nks  with re spect  to i nterest  rates . . . .    ”102  But  Congress wa s  careful  

to pre serve  the  states’ a uthority  to  regulate  the  interest  rates  chargeable  by  non-banks,  

demonstrating  that  protection of t  heir sove reign a nd qua si-sovereign i nterests  was  among  

Congress’s st atutory  objectives.  

1.  California’s  Rate  Caps  and Ant i-Evasion  Laws  

92.  California  has  two st atutory  schemes, t he  California  Financing L aw ( “CFL”) a nd  

the  California  Deferred  Deposit  Transaction  Law  (“CDDTL”), t hat,  among ot her  things, r egulate  

the  interest  rate  that  may  be  charged on c  onsumer l oans.103   

93.  The  CFL  requires fi nance  lenders  and bro kers t o be   licensed b y  the  California  

Department  of  Business  Oversight  (“DBO”),104  a  state  agency  charged  with r egulating a nd  

overseeing  the  activities of   payday  lenders, fi nance  lenders  and broke rs, st ate-licensed b anks a nd  

savings a ssociations, a nd  other  entities.105   

94.  The  CFL  caps t he  interest  rates st ate-licensed l enders  may  “contract  for”  or  

“receive”  on  consumers l oans unde r  $10,000.  For  loans  under  $2,500, t he  CFL  imposes  a  

graduated  rate  cap.106  For l oans be tween $2,500 a  nd  $9,999, t he  CFL  prohibits i nterest  rates  

exceeding a n a nnual  simple  interest  rate  of  36%  per  year  plus t he  Federal  Funds R ate.107  
                                                           

101  12 U.S.C .  § 1831d.   
102  Id.  
103  In  addition t o t hese  statutory  schemes, t he  California  Supreme  Court  has h eld t hat  

loans not   violating  the  state’s ra te  caps, but   nonetheless c harging r ates of i  nterest  that  are  
excessive  under  the  circumstances, m ay  be  deemed “ unconscionable”  and t hus unl awful  and  
actionable  under  the  state’s Unfa ir C ompetition  Law (C alifornia  Business a nd Profe ssions C ode  
§ 17200).   See  generally  De  La  Torre  v. C ashCall, In c., 5 C  al. 5t h 966 (201  8).  Like  the  CFL  and  
CDDTL, C alifornia’s  unconscionability  jurisprudence  could  be  affected b y  the  FDIC  Rule.  

104  Cal. F in. C ode  §§ 22009, 22100.    
105  Cal. F in. C ode  § 300.   
106  Cal. F in. C ode  §§ 22303, 22304, 22306.     
107  Cal. F in. C ode  §§ 22304.5, 22306.    
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95.  Before  2019, t he  CFL  had provi ded  a  graduated r ate  cap  only  for l oans of l  ess t han  

$2,500.108  However, m any  lenders  evaded  this c ap  by of fering  high-interest  loans j ust  above  

$2,500.109  For e xample, i n 2018, l  ess t han 3%   (fewer  than  46,000) of   all  CFL-covered l oans  were  

for  between $2,000 a  nd $ 2,499, wh ile  nearly  36% (ne arly  600,000)  of  all  CFL-covered  loans  

were  for be tween  $2,500  and $4,999. 110  Fifty-five  percent  of  those  latter l oans  charged a n a nnual  

percentage  rate  of  100%  or  more.111  

96.  To prot ect  consumers from   high-cost,  predatory  loans,  the  California  Legislature  

enacted l egislation i n Oc tober 2019 t  hat  limits t he  interest  rate  for  loans of   at  least  $2,500 a nd  

under  $10,000.112   

97.  The  California  Legislature  was  well-attuned  to  the  potential  for  scheming b y  

regulated e ntities t o e vade  the  law  and sou ght  to  prevent  evasion. T o pre vent  lenders from   

evading  the  CFL’s  rate  caps b y  artificially  increasing  the  size  of  a  loan, t he  CFL  establishes  

whether  and  which r ate  caps a pply ba sed on   a  loan’s “ bona  fide  principal  amount.”113  The  “bona  

fide  principal  amount”  excludes  loan  amounts  in  excess of wh  at  the  borrower  applies  for i f t he  

borrower  is, “ by  prearrangement  or unde rstanding,”  to m ake  a  substantial  repayment  to t he  lender  

“within a   short  time  after  the  making  of t he  loan”  and spe cified c onditions a re  met.114  Thus, for   

example,  lenders m ay  not  evade  the  CFL’s  rate  caps b y  lending  $11,000 t o  a  borrower  seeking  

only  $9,000 wi th t he  understanding  that  the  borrower  will  immediately re turn t he  excess $2,000.    

98.  The  CDDTL  likewise  limits t he  interest  chargeable  on short -term  deferred de posit  

                                                           
108  Cal. F in. C ode  §§ 22303, 22304.    
109  See,  e.g.,  De  La To rre, 5 C  al. 5t h 966;   Cal. L eg.  Asm. C omm. On B  anking  and  

Finance, Ana lysis  of  A.B. 5 38 ( Limón) 3 -5,  Legislative  Counsel’s Di gest  (Mar. 28, 2019),    
https://leginfo.legislature.ca.gov/faces/billAnalysisClient.xhtml?bill_id=201920200AB539.  

110  California  Department  of  Business Ove rsight,  California De partment  of  Business  
Oversight  Annual  Report  9 (J une  2018),  https://dbo.ca.gov/wp-content/uploads/sites/296/  
2019/08/CFL-Annual-Report-2018-FINAL-8-8-19.pdf.  

111  Id.  at  13.   
112  Cal.  Leg.,  A.B. 539   (Oct. 10, 2019), ht   tps://leginfo.legislature.ca.gov/faces/bill  

NavClient.xhtml?bill_id=201920200AB539  (chaptered a t  Cal.  Fin. C ode  § 22304.5).   
113  Cal. F in. C ode  §§ 22303, 22304, 22304.5.     
114  Cal. F in. C ode  § 22251.    
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transactions, c ommonly  known a s  payday  loans.115  The  CDDTL  also c ontains se veral  provisions  

aimed a t  preventing  lenders  from  evading  California  law  through pa rtnerships wi th out -of-state  

entities.116  For e xample, i t  provides t hat  loans m ade  out  of st ate  are  enforceable  in  California  only  

“to t he  extent  of but   not  to e xceed t he  unpaid pri ncipal  balance  and t he  aggregate  amount  of  

interest  . . . a   nd a ll  other  charges p ermitted”  by  California  law.117  That  is, non-ba nk  entities  

seeking  to  enforce  loans i n  California  may  not  collect  interest  at  rates a bove  what  is  permitted  

under  California  law.  The  CDDTL  applies t o “ [a]ny  person”  that  seeks  to c ollect,  in C alifornia,  

interest  and unpa id ba lances on de  ferred de posit  transactions118  and “ [a]ny  person”  who a rranges,  

in C alifornia, t he  making of   a  deferred de posit  transaction out side  of t he  state  for  the  purpose  of  

evading  the  CDDTL.119   

99.  The  threat  to  California’s e nforcement  of  its l aws  posed b y  the  Rule’s fa cilitation  

of “ rent-a-bank”  schemes i s  apparent  and i mmediate. E ven  before  the  passage  of  California’s  

36% ra te  cap,  several  state-licensed l enders p ublicly  announced t heir i ntention t o e vade  

California’s  interest-rate  restrictions b y  partnering wi th F DIC  Banks.120  For e xample, t he  CEO of   

Elevate  (which  is  licensed  and doe s busi ness i n C alifornia  as “ Rise”) st ated on a    July  29, 2019   

earnings c all  that  in re sponse  to  California’s  then-proposed 36% r  ate  cap, t he  company  expected  

“to be   able  to c ontinue  to  serve  California  consumers vi a  bank sponsors t  hat  are  not  subject  to t he  

same  proposed st ate  rate  limitations.”121  Several  other l enders ha ve  likewise  announced pl ans  to  

pursue  partnerships wi th ba nks t o e vade  California’s  rate  caps, i ncluding  Curo Ho ldings C orp.  

(d/b/a  Speedy  Cash)  and  Enova  (d/b/a  NetCredit, C ashNetUSA).122  

                                                           
115  Cal. F in. C ode  §§ 23001   et  seq., 23036(a ).  
116  The  CDDTL  allows  state-licensed l enders t o  participate  in c ertain pa rtnership  

arrangements wi th ba nks  that  are  not  subject  to  the  CDDTL  but  requires  state  licensees t o c omply  
with a ll  provisions of   the  CDDTL  “not  preempted  by  other  state  and f ederal  laws.”  Cal. F in. C ode  
§ 23037(i ).  

117  Cal. F in. C ode  § 22322;   see  also i d.  at  § 22323.    
118  Cal. F in. C ode  § 22323.   
119  Cal. F in. C ode  § 22324.   
120  See,  e.g., C omment  of  Sens. B rown e t  al. 3-4   (Nov. 21, 2019);    see  also  Comment  of  

Rep. Port er 1-2   (Dec.  20,  2019).  
121  Comment  of  Sens. B rown e t  al. 3-4 (Nov. 21, 201    9).  
122  Id.  at  4.  
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100.  According  to e vidence  in  the  administrative  record, a fter  the  FDIC  proposed i ts  

Rule, a n  investor  advisor  wrote  in i ts i nvestment  notes  that  Enova  “received a   strong e ndorsement  

from  banking  regulators i n support   of i ts ba nk pa rtnership m odel, whi ch i s a   key  aspect  of i ts  

California  growth st rategy  moving  forward[.]”123  

101.  FinWise  Bank  and C ommunity  Capital  Bank, t wo F DIC  Banks c hartered  and  

“located”  in Ut ah, a re  already  engaged i n re nt-a-bank “ partnerships”  with  OppLoans  and  

LoanMart, r espectively,  which l end  to C alifornia  borrowers.124  

102.  The  FDIC  Rule’s No n-bank  Interest  Provision wi ll  further  incent  and e nable  such  

state-law  evasion. T he  Rule  will  facilitate  “rent-a-bank”  schemes  by  lending  federal  support  to  

the  claim  that  non-banks  can e vade  state-law r ate  caps b y  entering  into pur chase  agreements  with  

FDIC  Banks. As t  heir  announcements ha ve  already  made  clear,  many  non-bank  lenders wi ll  rely  

on t he  Rule  to a rgue  they  are  exempt  from  otherwise  applicable  state  law.  

103.  The  State  of  California  also ha s a   sovereign i nterest  in  licensing  and  governing  the  

activities of l  enders  and  other fi nancial  entities  operating i n C alifornia  in  order  to  protect  

California  consumers. H owever, l enders i nvolved  in “ rent-a-bank”  schemes h ave  claimed t hat  

they  are  not  subject  to a pplicable  state  oversight  or l icensing re quirements.125  By  facilitating  such  

schemes, t he  Rule  will  undermine  California’s  licensing  regime, whi ch i s a   fundamental  element  

of t he  state’s  lending  law.  

104.  By  purporting  to  exempt  entities  that  purchase  loans ori ginated b y  FDIC  Banks  

from  California  state  rate  caps, a nd b y e ncouraging  “rent-a-bank”  schemes, t he  FDIC  Rule  

undermines  California’s  sovereign i nterests.   

2. 		 The  District of   Columbia’s  Usury Ca p  and A ccompanying  
Regulations  

105.  The  District  of C olumbia  (the  “District”) ha s  strict  usury  caps i n  order t o pr event  

sophisticated e ntities from   preying  upon t he  District’s m ost  vulnerable  residents. T he  District’s  

                                                           
123  See  Comment  of  Center for R  esponsible  Lending 31 (F  eb. 4, 2020  ).
	 
124  Id.  at  32-33, 35, 41, Ap   p’x A;   see  also  Comment  of  Rep. Port er  1-2 ( Dec. 20, 2019).   
	
125  Comment  of  the  Conference  of  State  Bank  Supervisors  5 (F eb. 4, 2020  ).
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usury  cap for m  ost  loans  in whi ch t he  interest  rate  is e xpressed  in  the  contract  is  24%.126  The  

District’s usur y  cap f or  loans wi thout  an  express i nterest  rate  is  6%.127  

106.  Additionally, e ntities  that  offer  loans  in t he  District  at  any  interest  rate  are  required  

to obt ain a   money-lending  license.128  

107.  Violations of t  he  usury  cap a nd l icensing  requirement  are  enforceable  through t he  

Consumer  Protection Pr ocedures  Act  (“CPPA”).129  The  Attorney  General  for t he  District  of  

Columbia  is spe cifically  authorized  to  bring  actions  on be half of t  he  District  against  such  

violators “ [n]otwithstanding  any  provision of l  aw t o  the  contrary.”130  

108.  Indeed,  the  District  has r ecently  filed e xactly  such a n a ction a gainst  an  entity t hat  it  

accuses o f a busing  this  “rent-a-bank”  scheme.131  There, t he  District  has  accused t he  defendant  of  

violating  both t he  District’s usur y  cap  and t he  District’s m oney-lending  license  requirement.  

3.  Illinois’ Re gulations G overning  Low-Dollar, H igh-Cost L oans  

109.  The  State  of I llinois ha s t wo st atutes t hat  regulate  interest  rates  and ot her  

requirements fo r l ow-dollar, hi gh-cost  loans:  the  Consumer  Installment  Loan Ac t  (“CILA”)132  

and t he  Payday  Loan R eform  Act  (“PLRA”).133  

110.  Low-dollar, hi gh-cost  loans we re  largely  unregulated i n  Illinois pri or t o 200 5.  

Most  of t hese  loans we re  offered purs uant  to  CILA  before  2005.  In 2005, t  he  Illinois l egislature  

passed t he  PLRA t o p rotect  consumers  against  long-term  cycles of   debt  associated wi th  low-

dollar,  high-cost  payday  loans.   

111.  The  purpose  of t he  PLRA i s t o “ protect  consumers who e  nter  into pa yday  loans  

and t o re gulate  the  lenders of pa  yday  loans. [ The  PLRA]  shall  be  construed a s a   consumer  

                                                           
126  D.C. C ode  § 28–3301(a ).  
127  D.C. C ode  § 28–3302(a ).  
128  D.C. C ode  §§ 26–901,   et  seq.;  16 DC MR  § 201.1.   
129  D.C. C ode  §§ 28–3901,   et  seq.  
130  D.C. C ode  § 28–3909.   
131  District  of  Columbia v .  Elevate  Credit, In c., No.   1:20-cv-01809-EGS  (D.D.C. 2020);   

Press R elease,  AG  Racine  Sues  Predatory  Online  Lender  For Il legal  High-Interest  Loans To   
District  Consumers, J une  5, 2020, ht  tps://oag.dc.gov/release/ag-racine-sues-predatory-online-
lender-illegal.  

132  205  Ill.  Comp. St at. 670/ 1  et  seq.   
133  815  Ill.  Comp. St at. 122/ 1  et  seq.   
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protection l aw  for  all  purposes. T his Ac t  shall  be  liberally  construed  to  effectuate  its purpose .”134  

112.  The  PLRA r equires  any  entity  acting  as a   payday  lender  in  Illinois t o  be  licensed  

by  the  Department  of F inancial  and Prof essional  Regulation (“ IDFPR”).135  The  PLRA de fines a   

payday  lender a s “ any  person or   entity  . . . t   hat  offers  or m akes  a  payday  loan, bu ys  a  whole  or  

partial  interest  in a   payday  loan,  arranges  a  payday  loan for   a  third pa rty, or   acts  as  an  agent  for a   

third pa rty  in m aking a   payday  loan, r egardless of   whether  approval, a cceptance, or   ratification b y  

the  third pa rty  is  necessary  to c reate  a  legal  obligation for   the  third pa rty, a nd i ncludes  any  other  

person or e  ntity  if  the  Department  determines t hat  the  person or e  ntity  is e ngaged  in  a  transaction  

that  is i n  substance  a  disguised  payday  loan or a    subterfuge  for t he  purpose  of a voiding  this  

Act.”136  

113.  Under  the  PLRA, a   lender l icensed  by  the  IDFPR  cannot  charge  more  than $15.50   

per  $100 l oaned on   any  payday  loan  over  the  term  of  the  loan.137   

114.  In  Illinois, t he  PLRA  defines a   “payday  loan”  as a   loan wi th  a  finance  charge  

exceeding a n a nnual  percentage  rate  of  36%  and w ith a   term  that  does  not  exceed 120 da  ys.138   

115.  However, a fter  the  enactment  of  the  PLRA,  many  lenders c ontinued t o of fer  low-

dollar,  high-cost  loans un der  CILA a s i nstallment  loans. At   the  time, C ILA  offered  few c onsumer  

protections. T herefore, i n 2010, t  he  Illinois l egislature  took a ction a nd  amended C ILA  to a dd  

further  consumer  protections.   

116.  The  2010 a mendments t o  CILA,  which t ook e ffect  in 2011, c  reated  a  new  “small  

consumer  loan”  defined  as “ a  loan upon   which i nterest  is  charged  at  an a nnual  percentage  rate  

exceeding  36%  and wi th  an  amount  financed of   $4,000 or   less.”139  

117.  Under  CILA, sm all  consumer  loans m ust  be  fully  amortizing, pa yable  in e qual  

monthly  installments, a nd, m ost  importantly, h ave  interest  rates c apped  at  99%.140  

                                                           
134  Id.  at  122/1-5.  
135  Id.  at  122/3-3.  
136  Id.  at  122/1-10.   
137  Id.  at  122/2-5(e-5).   
138  Id.  at  122/1-10.   
139  205  Ill.  Comp. St at. 670/ 15(b).   
140  Id.  at  670/17.2, 17.3.    
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118.  Similar t o t he  PLRA, a   lender  extending  loans und er  CILA  must  be  licensed b y  the  

IDFPR.  If a   lender  is  licensed  under  CILA, i t  cannot  be  licensed unde r t he  PLRA, a nd  vice  versa.  

This l imits  the  debt  cycle  for  Illinois  borrowers be cause  it  prohibits l enders  from  flipping  

borrowers  from  a  CILA  small  consumer  loan t o a   payday  loan or   vice  versa.   

119.  A C ILA-licensed  lender  can m ake  certain t ypes of   loans unde r  the  Illinois  

Financial  Services D evelopment  Act  (“FSDA”)141, whi ch re lates t o r evolving  lines  of  credit  

products. W hen  the  Illinois l egislature  amended  CILA  in 2010, i  t  also a mended  FSDA  to c ap  the  

interest  rate  on  revolving l ine  of c redit  products of fered b y  CILA  licensees  at  36%.142   

120.  These  laws  in  Illinois c reate  a  system  that  protects c onsumers  of  high-cost  small-

dollar  loans from   an  endless c ycle  of  debt  and  from  paying  more  than t he  statutorily  allowed  

interest  caps.   

121.  Under  section 2Z   of t he  Illinois C onsumer  Fraud a nd De ceptive  Business P ractices  

Act  (“Consumer F raud A ct”), “ Any  person who k  nowingly  violates  the  . . .    Payday L oan R eform  

Act  . . . c   ommits  an  unlawful  practice  within t he  meaning o f  the  [Consumer  Fraud A ct].”143  

Further,  the  Illinois At torney  General  has  authority  to fi le  enforcement  actions fo r  violations of   

the  PLRA a s t hose  violations a re  also vi olations of t  he  Consumer Fra ud A ct.144   

122.  What  is  more,  the  PLRA e xplicitly  acknowledges  how l enders ha ve  attempted t o  

avoid  Illinois l ending  laws  in  the  past  and st ates,  “The  provisions of   this A ct  apply  to  any  person  

or e ntity  that  seeks t o e vade  its a pplicability  by  any  device, su bterfuge, or   pretense  

whatsoever.”145  

123.   The  FDIC  Rule’s No n-bank  Interest  Provision wi ll  incentivize  evasion of t  hese  

Illinois c onsumer-protection l aws. T he  Rule  will  enable  “rent-a-bank”  schemes  by  lending  federal  

support  to t he  claim  that  non-banks c an  evade  state-law r ate  caps b y  entering  into purc hase  

                                                           
141  Id.  at  670/12(b)(4).   
142  205  Ill.  Comp. St at. 675/ 3.   
143  815  Ill.  Comp. St at. 505/ 2Z,  see  also  PLRA, 815   Ill. C omp. S tat. 122/ 4-10(b) (“ Any  

material  violation of t  his Ac t, i ncluding  the  commission of a  n a ct  prohibited  under  Section 4-5 ,  
constitutes a   violation of t  he  [Consumer F raud A ct].”).    

144  815  Ill.  Comp. St at. 505/ 2Z, 505/ 7.   
145  815  Ill.  Comp. St at. 122/ 1-15(b).  
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agreements wi th F DIC  Banks. Ma ny  non-bank l enders  will  rely  on t he  Rule  to shi eld t hem  from  

otherwise  applicable  state  law.  

124.  The  State  of I llinois a lso ha s a   sovereign i nterest  in  licensing  and  governing  the  

activities of l  enders  and  other fi nancial  entities  operating i n  Illinois i n orde r  to pro tect  Illinois  

consumers. How ever,  lenders i nvolved i n “ rent-a-bank”  schemes ha ve  claimed t hat  they  are  not  

subject  to st ate  oversight  or l icensing re quirements.146  By  facilitating  such s chemes, t he  Rule  will  

undermine  Illinois’ l icensing  regime,  which  is a   fundamental  element  of  the  state’s  lending  laws.  

125.  By  purporting  to  exempt  entities  that  purchase  loans ori ginated b y  FDIC  Banks  

from  Illinois  state  rate  caps, a nd b y  encouraging  “rent-a-bank”  schemes, t he  FDIC  Rule  

undermines  Illinois’ sove reign  interests.   

4.  Massachusetts’  Criminal  Usury and S  mall-Dollar-Loan L aws   

126.  Mass. Ge n.  Law  c.  271,  § 49 e  stablishes t hat  it  is unl awful  in Ma ssachusetts  to  

hold a   loan c ontract  that  requires  an i nterest  rate  in e xcess of   20%  per  year, puni shable  by  

imprisonment  for  up t o  10  years  and  fines of up t   o  $10,000.  

127.  Mass. Ge n.  Law  c.  140,  §§ 96 t  hrough 114A.   inclusive, re quires  persons or   entities  

to be   licensed  by  the  Commissioner  of B anks i f t hey  are  engaged, di rectly  or i ndirectly, i n t he  

business of m  aking  loans  for  primarily  personal, f amily  or  household purp oses  of $6,000 or l   ess,  

and t he  interest  and e xpenses on t  he  loan e xceed  12%  in  the  aggregate  per y ear.  

128.  Specifically, Ma ss. Ge n.  Law  c.  140, § 96 st   ates:  
 

No pe rson sha ll  directly  or  indirectly  engage  in t he  business of m  aking  loans o f  
six t housand dol lars  or l ess, i f t he  amount  to be   paid on a  ny  such l oan fo r i nterest  
and e xpenses e xceeds i n  the  aggregate  an  amount  equivalent  to t welve  per  cent  
per  annum  upon t he  sum  loaned . . . T    he  buying  or  endorsing  of not es  or  the  
furnishing  of  guarantee  or se curity  for  compensation sh all  be  considered t o  be  
engaging  in  the  business of m  aking  small  loans wi thin sa id se ctions[.]  

129.  Small  loans  made  without  proper  license  are  punishable  by  a  fine  of  up t o  $10,000  

and voi d unde r  the  law. S pecifically, Ma ss. G en.  Law c .  140, § 110 st   ates, i n pe rtinent  part:  
 
Whoever,  not  being  duly  licensed  . . . e   ngages i n o r c arries  on, di rectly  or 
	
indirectly,  either  separately  or  in c onnection wi th or a  s a   part  of a ny  other
	 

                                                           
146  Comment  of  the  Conference  of  State  Bank  Supervisors  5 (F eb. 4, 2020  ).  
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business, t he  business of m  aking  loans or bu  ying  notes or furn  ishing  
endorsements or   guarantees, t o  which  sections ni nety-six  to one   hundred a nd  
eleven, i nclusive,  apply,  shall  be  punished b y  imprisonment  in t he  state  prison fo r  
not  more  than  ten  years o r i n a   jail  or house   of  correction fo r not   more  than  two  
and one   half  years, o r  by a   fine  of  not  more  than  ten t housand dol lar,  or b y  both  
such fi ne  and i mprisonment. An y  loan  made  or no te  purchased or   endorsement  or  
guarantee  furnished  by a n unl icensed pe rson i n  violation of sa  id  sections sha ll  be  
void.  

130.  As t he  chief  law-enforcement  officer  of t he  Commonwealth, t he  Attorney  General  

of Ma ssachusetts i s a uthorized t o e nforce  Massachusetts’  usury  laws  by  statute  and c ommon  

law.147  

131.  By  purporting  to  exempt  entities  that  purchase  loans ori ginated b y  FDIC  Banks  

from  Massachusetts’  usury  laws, a nd b y  encouraging “ rent-a-bank”  schemes, t he  FDIC’s R ule  

undermines  Massachusetts’ sove reign i nterests.  

5.		 Minnesota’s St atutory  Scheme  for  Regulation of   Interest Rate s and   
Consumer  Lending  

132.  Since  statehood, t he  Minnesota  Legislature  has  maintained  a  general  usury c ap t hat  

today  generally  prohibits t he  charging  and  collection of a  nnual  interest  on wri tten l oans a bove  8%  

and on non-w  ritten l oans  above  6%.148   

133.  Minnesota’s ge neral  usury  statute  does  not  apply,  however, t o  certain  “financial  

institutions,”  such a s  banks, c redit  unions, a nd i ndustrial  loan a nd t hrift  companies.149  Other  

entities m ay  be  exempt  from  the  general  usury  law  when  operating a s  a  licensed  lender  under  the  

supervision of t  he  Minnesota  Department  of C ommerce.150  Many  loans i ssued b y  state-supervised  

financial  institutions a re  capped a t  an “ annual  percentage  rate”  of 21.75%. 151  Additional  

exemptions a re  set  forth t hroughout  Minnesota’s  banking a nd fi nance  laws.152   

134.  As st ated a bove, nonb anks t hat  wish t o e ngage  in  the  business of m  aking  loans  

                                                           
147  M.G.L.  c. 12, § 10;     see  also, e .g.,  M.G.L.  c. 93A,   § 2.  
	
148  Minn. St at. §   334.01, su bd. 1.    
	
149  Minn. St at. §   334.03;  Minn. St at. § 45.59.   
	
150  Minn. St at. c h. 56.   
	
151  Minn. St at. §   47.59, sub d. 3.   
	
152  See,  e.g., Mi nn. St at. §   47.59, subd. 4 (p   roviding  rates a nd c harges  for c redit  sales); 
	

Minn. St at. §   47.59, subd . 4a   (providing  finance  charges fo r  motor ve hicle  retail  installment  
sales);  Minn. St at. § 47.60 (a   llowing c ertain se rvice  charges fo r sho rt-term,  nonrenewal  loans).   
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(from  $1,000 t o $100,00 0) m ust  obtain a   license  if t hey  wish t o l end a bove  the  baseline  usury  

limits se t  forth  in Mi nnesota’s  usury  statute. T he  Minnesota  Regulated  Loan Ac t  provides  for  

examination a nd supe rvisory  authority  of t hese  entities  by  the  Minnesota  Department  of  

Commerce, l imits  fees a nd i nterest  rates t hat  can  be  charged b y  such l enders t o t hat  allowed fo r  

other st ate-regulated fi nancial  institutions, a nd pro hibits unl icensed l ending a s a   gross  

misdemeanor.153   

135.  The  Minnesota  Legislature  has  also c reated a n  important  regulatory  scheme  for  

“consumer  small  loans,”  “consumer  short-term  loans,”  and “ motor ve hicle  title  loans.”  Minnesota  

statutes l imit  fees  and i nterest  on t hese  traditionally  high-risk  credit  products w hile  requiring  that  

lenders  obtain a   license  before  they  extend  such  credit  to Mi nnesota  consumers.154   

136.  For none xempt  entities t hat  violate  Minnesota’s  usury  and l ender-licensing l aws,  

Minnesota  statutes provi de  for  penalties a nd r emedies  that  serve  important  deterrent  and  remedial  

interests.155  Consumer  loans i n  excess  of  the  usury r ate  can  be  declared voi d  and une nforceable,  

with a ll  amounts pa id re turned  to t he  borrower.156  Loans m ade  by  lenders  that  do not   obtain a   

required  license  or c omply  with re gulations g overning  payday  and  other  high-risk c onsumer  

lending  are  void, wi th a ll  amounts pa id re turned t o  borrowers.157  Additional  civil  penalties c an  

also be   awarded b ased on   various fa ctors.158   

137.  The  FDIC  Rule’s No n-bank  Interest  Provision a ttempts t o g enerally  foreclose  

application of   Minnesota’s usur y  laws  to  non-banks t hat  charge  and c ollect  interest  on l oans  

purchased  from  FDIC  Banks c hartered i n ot her  states.  In doi ng  so,  and b y  encouraging  “rent-a-

                                                           
153  Minn. St at. c h. 56.    
154  Minn. St at. § § 47.60-. 602.   
155  State  by  Ellison v .  Minn. Sc h. of   Bus., Inc ., No. A  18-1761, 2019 W  L  2333921, a t  *9  

(Minn. App. J  une  3, 2019)   (stating  that  Minnesota’s usu ry  and l ender-licensing  statutes “ are  
remedial  statutes a nd  that  consumer  protection st atutes a re  generally  broadly c onstrued t o prot ect  
consumers  and t o r emediate  violations of t  hose  laws”),  review  denied  (Aug. 20, 2019).    

156  Minn. St at. § § 334.03, 3  34.05;  Midland Lo an F inance  Co. v .  Lorentz, 296   N.W. 9 11,  
915 (Mi nn. 1941) (“  As w e  have  here  a  usurious c ontract,  void unde r  the  statute, i t  follows t hat  the  
one  guilty  of usuri ous e xaction m ust  bear  the  legal  consequences fl owing  from  such vi olation. As   
such he   must  lose  not  only  the  interest  on t he  money  risked, but   also t he  principal, i ncluding a s  
well  all  security  given  to  secure  performance.”).  

157  Minn. St at. §   56.19, sub d. 3;   Minn. St at. § 47.60  1, su bd. 6.    
158  Minn. St at. §   47.601, su bd. 6;   Minn. St at. § 8.31,    subd. 3;   Minn. Sc h. of   Bus., 2019 W  L  

2333921, a t  *7-10.  
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bank”  schemes  that  exist  for t he  purpose  of  evading  state  consumer-protection l aws, t he  FDIC  

Rule  undermines  Minnesota’s  sovereign i nterests  in prot ecting  its c onsumers f rom  exploitative  

and a busive  interest  rates  and  other  illegal  lending pra ctices.  

138.  Minnesota  also ha s  a  sovereign i nterest  in l icensing  and sup ervising  the  activities  

of l enders ope rating  in  Minnesota.  Lenders i nvolved i n “ rent-a-bank”  schemes  and who purc  hase  

loans fro m  exempt  entities, how ever, ha ve  claimed t hat  they  are  not  subject  to st ate  oversight  or  

lender-licensing re quirements. B y  facilitating  such sc hemes,  the  Rule  will  undermine  Minnesota’s  

licensing  regime, whi ch i s a   fundamental  aspect  of  state  consumer-protection l aw.  

6.  New  Jersey’s Usur y L aws  

139.  New  Jersey  enforces c ivil  and c riminal  usury  rates. N ew  Jersey’s c ivil  usury  rate  is  

set  at  6%  interest  per  year, or   16%  interest  per  year  where  a  written c ontract  specifies t he  interest  

rate.159  The  criminal  usury  rate  is se t  at  30%  interest  per  year  for  loans t o  individuals a nd 50%   

interest  per  year  for l oans  to c orporations, l imited l iability  corporations, a nd  limited l iability  

partnerships.160  

140.  New  Jersey  regulates l enders pursua nt  to t he  New  Jersey  Consumer Fi nance  

Licensing A ct  (“NJCFLA”).161  The  NJCFLA  governs, a mong  other t hings, “ consumer  loans,”  

which a re  defined  as a   loan  of  $50,000 or l  ess m ade  by  a  consumer l ender  payable  in  installments,  

excluding  residential  mortgages.162  Such “ consumer l oans”  are  not  subject  to  the  civil  usury  rate,  

and a re  subject  only  to t he  criminal  usury  rates  set  forth i n  N.J. St at. Ann. §    2C:21-19.163  All  other  

loans—that  is, a ll  loans a bove  $50,000 m ade  by  New  Jersey-licensed  lenders, a s we ll  as  all  loans  

made  by  non-licensed  lenders—are  subject  to t he  civil  usury  rate  of  6% i nterest  per  year  (or 16%   

interest  per  year  where  a  written  contract  specifies  the  interest  rate), a s  well  as  the  criminal  usury  

rates.164  

141.  The  FDIC  Rule  will  enable  non-banks t o e vade  New J ersey’s  civil  and c riminal  

                                                           
159  N.J. Adm in. C ode  § 3: 1-1.1(a);  N.J. St at. Ann. § 31:   1-1.  
160  N.J. St at. Ann. § 2C   :21-19.  
161  N.J. St at. Ann. § 17:   11C-1  et  seq.  
162  N.J. St at. Ann. § 17:   11C-2.  
163  N.J. St at. Ann. § 17:   11C-32(a).  
164  N.J. Adm in. C ode  § 3: 1-1.1(a);  N.J. St at. Ann. § 31:   1-1;  id.  § 2C :21-19.  
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usury  laws  by  entering  into purc hase  agreements  with  FDIC  Banks a nd  will  undermine  New  

Jersey’s  enforcement  of  its usur y  laws  and i ts a bility  to prot ect  consumers  through t hose  laws.  

Further,  by  incentivizing N ew  Jersey-licensed l enders t o  charge  interest  rates t hat  would  

otherwise  be  considered  usurious unde r  New J ersey  law, t he  FDIC  Rule  may  undermine  New  

Jersey’s  comprehensive  lender  licensing  scheme.  

7.  New  York’s Usur y L aws  

142.  New  York h as  both a   civil  usury  rate, se t  at  16%  interest  per  year, a nd a   criminal  

usury  rate, se t  at  25% i nterest  per  year.165  With  the  exception of l  oans b y  lenders  licensed b y  New  

York, l oans  under  $250,000 a re  considered  usurious i f  the  interest  rate  exceeds 16%, whi  le  loans  

in e xcess of $250,000 a   re  considered usuri ous i f  the  interest  rate  exceeds 25 %.  Lenders l icensed  

by  New York c  an  engage  in t he  business of   making  personal  loans of $25,0  00 or l  ess  to  

consumers  in  New  York,  or l oans of $50,000 or     less t o busi nesses, a nd  can c harge, c ontract  for,  

or re ceive  a  rate  of  interest  above  16%,  but  in no e  vent  can  they  charge  more  than 25%. 166  

143.  New  York h as  prohibited  usurious i nterest  rates fo r  centuries167  as a   fundamental  

public  policy  of t he  State,168  and st ate  regulators ha ve  “aggressively  enforced t hose  laws i n orde r  

to prot ect  desperately  poor  people  from  the  consequences  of  their own de  speration.”169  

144.  New  York’s st atus a s  the  nation’s fi nancial  capital  and  one  of i ts m ost  populous  

states ha s c onsistently  attracted uns crupulous c ompanies e ager  to  increase  their pro fits  by  lending  

money  to  New  Yorkers  at  triple-digit  interest  rates.   

145.  The  New  York At torney  General, a s  New  York’s  chief  law-enforcement  officer,  

                                                           
165  N.Y. Ge n. Ob lig.  Law § § 5-501, 5-5  11;  N.Y.  Banking L aw  § 14-a ;  N.Y.  Penal  Law  

§§ 190.40, 190.42.    
166  See  N.Y.  Banking L aw  §§ 340, 356.    
167  See  Madden  v.  Midland  Funding, LLC , 237 F  . Supp. 3d 130, 150 (S     .D.N.Y. 2017)   

(“New  York’s usu ry  prohibition i s  not  a  creature  of re cent  statute, but   rather one   that  reflects a   
deep-rooted t radition of   the  common we al.”  (internal  citation a nd quot ation m arks om itted)).  

168  See  Power Up Le  nding  Grp., Lt d. v .  All.  Bioenergy  Plus,  Inc., C ase  No. 1 8-CV-3601,  
2019 W L  1322621, a t  *5  (E.D.N.Y. F eb. 28, 2019  )  (gathering c ases  for  the  proposition t hat  “New  
York’s  usury  prohibition c onstitutes a   fundamental  public  policy”).  

169  Otoe-Missouria Tri be  of  Indians v . N ew  York  State  Dep’t  of  Fin. Se rvs., 76 9 F .3d 105,   
108 (2d C  ir. 2014) (i  nternal  citation a nd quot ation m arks om itted).  
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enforces t he  usury  cap  pursuant  to i ts a uthority  under  New York   Executive  Law  § 63(1 2), whi ch  

prohibits “ repeated  fraudulent  or i llegal  acts . . . i    n t he  carrying  on,  conducting  or  transaction of   

business.”  

146.  The  New  York At torney  General  has  repeatedly  taken  action t o e nforce  the  usury  

cap.170  In one   case,  the  New York   Attorney  General  obtained a   $5.2 m illion  settlement  from  a  

Delaware-based ba nk  and non-ba nk l ender  that  entered  into a   “rent-a-bank”  scheme  to of fer  

illegal  payday  loans t o N ew Yorke rs.171  The  New  York At torney  General  is a lso a ware  of  

potentially  usurious l oans m ade  to  New  York borr owers b y  World B usiness  Lenders,  LLC, a   

California-based p articipant  in a n a lleged  “rent-a-bank”  scheme  with  a  savings a ssociation c alled  

Axos B ank.172  

147.  The  usury  cap  is a lso e nforced b y  the  New  York  Department  of  Financial  Services  

(“DFS”),  which l icenses,  regulates, a nd su pervises st ate  and i nternational  banks, i nsurance  

companies, a nd non-b ank fi nancial  services f irms  with a pproximately  $7 t rillion i n a ssets.173   

148.  The  non-bank  entities supe rvised  by  DFS i nclude  licensed  lenders,  real-estate  

lenders, m ortgage  servicers, sa les  and p remium  finance  companies,  pre-paid c ard i ssuers, m oney  
                                                           

170  See,  e.g.,  Consumer  Fin.  Prot. B ureau  v. R D  Legal  Funding, LL C, 332 F  .  Supp. 3d   
729, 780 (S.D.N.Y. 2018   );  People  v. C ounty  Bank  of  Rehoboth B each, D el., 45 A.D.3d 1136,     
1137-38 (3 d  Dep’t  2007);  People  v. J AG N Y,  LLC, 18 A.D.3d 950, 951-5    3  (3d De p’t  2005).  

171  See  Press R elease,  Attorney  General  Cuomo A nnounces  Distribution Of   $5.2 Mi llion  
Settlement  In  “Rent-A-Bank” P ayday  Lending Sc heme, Nov. 17, 2009, ht    tps://ag.ny.gov/press-
release/2009/attorney-general-cuomo-announces-distribution-52-million-settlement-rent-bank.   

172  See  Comment  of  Center for R  esponsible  Lending 33 (F  eb. 4, 2020  ).  
173  See  N.Y.  Fin. Se rvs.  Law §§ 101    et  seq.;  N.Y.  Banking L aw § 14-  a. DF S  is st atutorily  

mandated t o,  inter al ia:  “establish a   modern s ystem  of re gulation, rul e  making  and  adjudication  
that  is re sponsive  to t he  needs of   the  banking a nd i nsurance  industries  and t o  the  needs of t  he  
state’s c onsumers  and re sidents,”  “provide  for t he  effective  and  efficient  enforcement  of t he  
banking a nd i nsurance  laws,”  “provide  for t he  regulation of ne  w  financial  services  products,”  
“promote  the  prudent  and c ontinued a vailability  of c redit, i nsurance  and fi nancial  products  and  
services a t  affordable  costs t o  New  York c itizens, busi nesses  and c onsumers,”  “ensure  the  
continued sa fety  and  soundness of Ne  w York’s b  anking, i nsurance  and  financial  services  
industries,  as  well  as t he  prudent  conduct  of t he  providers  of  financial  products a nd se rvices,  
through r esponsible  regulation a nd supe rvision,”  “protect  the  public  interest  and t he  interests  of  
depositors, c reditors, pol icyholders, unde rwriters,  shareholders  and st ockholders,”  and  “promote  
the  reduction a nd  elimination of   fraud, c riminal  abuse  and une thical  conduct  by, a nd wi th r espect  
to, ba nking, i nsurance  and ot her  financial  services i nstitutions a nd t heir c ustomers.”  N.Y.  Fin.  
Servs.  Law  § 102.   
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transmitters, vi rtual-currency  businesses, c heck  cashers, a nd bud get  planners.174  

8.  North  Carolina’s Usur y  and  Small-Dollar-Loan L aws  

149.  The  usury  laws  of Nort h  Carolina  unequivocally  state  that  protecting  North  

Carolina  borrowers from   illegal, usuri ous l oans i s  a  “paramount  public  policy”  of t he  state.175  

150.  North C arolina’s u sury  laws a pply  to No rth C arolina  residents “ regardless  of  the  

situs of   the  contract.”176  They  also c over l enders t hat  make  a  “solicitation or c  ommunication t o  

lend, ora l  or w ritten, ori ginating  outside  of”  North  Carolina  when “ forwarded t o a nd  received i n  

[North C arolina] b y  a  borrower  who i s  a  resident.”177   

151.  The  maximum  interest  rate  that  North C arolina’s  usury  laws a llow for c  ontract  

loans of $25,000 or     less i s 16% pe  r  annum  unless  another  law p rovides  for  a  higher  rate.178  

152.  Under  the  North C arolina  Consumer  Finance  Act  (“CFA”), t he  maximum  interest  

rate  that  may  be  charged  by  a  lender l icensed  by  the  North C arolina  Commissioner  of B anks on   

personal  loans of up t   o $ 15,000 ra nges be tween 1 8%  and 30%   per a nnum,  depending  on t he  size  

of t he  loan,  plus a   fee  of  between $25   and $40, c  harged no m  ore  than t wice  per  year.179  

153.  Under  the  CFA, l oans m ade  to Nort h C arolina  borrowers a re  governed  by  North  

Carolina  law—regardless  of  any  language  used  in  the  loan  documents—when  any  aspect  of t he  

loan t ransaction oc curs  within Nort h C arolina;  and a ny  such l oans m ade  in  violation of Nort  h  

Carolina  law  are  unenforceable.180  Additionally, t he  prohibitions found i  n t he  CFA “ apply  to a ny  

person w ho se eks  to a void i ts a pplication b y  any  device,  subterfuge, or   pretense  whatsoever.”181   

154.  Lenders  that  violate  North C arolina’s usu ry  laws  or  the  CFA f ace  substantial  

consequences, i ncluding  losing  the  right  to c ollect  or  retain a ny  interest  charges on i  llegal  

                                                           
174  See  N.Y.  Fin. Se rvs.  Law §§ 101    et  seq.  
175  N.C. Ge n. St at. § 24-2.1(g  ) (“ It  is  the  paramount  public  policy  of  North C arolina  to  

protect  North C arolina  resident  borrowers t hrough  the  application of Nort  h  Carolina  interest  
laws.”).  

176  N.C. Ge n. St at. § 24-2.1(a  ).
	 
177  N.C. Ge n. St at. § 24-2.1(b  ).
	 
178  N.C. Ge n. St at. § 24-1.1(a  ), ( c).
	 
179  N.C. Ge n. St at. § 53-176(a  ), (b ).
	 
180  N.C. Ge n. St at. § 53-190(a  ).
	 
181  N.C. Ge n. St at. § 53-166(b  ).
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loans.182  

155.  The  North C arolina  Attorney  General, a s Nort h C arolina’s  chief  law-enforcement  

officer, i s  authorized t o e nforce  North C arolina’s  usury  laws a nd t he  CFA  pursuant  to hi s  

independent  constitutional, st atutory,  and c ommon-law a uthority.183   

156.  Due  to  the  high i nterest  rates on pa  yday  loans, p atterns of re  peat  borrowing, a nd  

other pot ential  for a buse,  in 2001, Nort  h C arolina  allowed t he  authorization for pa  yday  lending  to  

sunset, a nd t he  state  has  not  subsequently  reauthorized a ny  form  of pa yday  lending.  

157.  After  the  sunset, m ost  payday  lenders  closed  their  doors. Howe ver, ot hers  looked  

for  ways t o c ircumvent  North  Carolina  law t hrough, for   example, t he  “rent-a-bank”  model  under  

which t he  payday  lenders  claimed t hat  they  were  not  making  the  loans t hemselves, but   were  

merely  the  “marketing, p rocessing, a nd  servicing”  agents of na  tional  banks  and out -of-state  state-

chartered ba nks. T he  North C arolina  Attorney  General  and t he  North C arolina  Office  of t he  

Commissioner of   Banks  brought  numerous e nforcement  actions a gainst  these  lenders, whi ch  

ultimately  stopped doi ng busi ness i n t he  state.   

158.  The  FDIC  Rule’s No n-bank  Interest  Provision wi ll  incentivize  a  return t o t hese  

attempts b y  non-bank l enders  to e vade  North C arolina’s usur y  laws  and t he  CFA. T he  Rule  will  

enable  “rent-a-bank”  schemes b y  lending fe deral  support  to  the  claim  that  non-banks c an e vade  

North C arolina’s r ate  caps b y  entering  into purc hase  agreements wi th F DIC  Banks. Ma ny  non-

bank l enders wi ll  rely  on  the  Rule  to a ttempt  to shi eld t hem  from  otherwise  applicable  state  law.  

159.  The  State  of  North C arolina  also ha s a   sovereign i nterest  in l icensing a nd  

governing  the  activities o f l enders a nd  other fi nancial  entities ope rating  in N orth C arolina  in  order  

to prot ect  North C arolina  consumers. Ho wever, l enders  involved i n “ rent-a-bank”  schemes ha ve  

claimed  that  they  are  not  subject  to ove rsight  and  licensing  by  the  North  Carolina  Commissioner  

of B anks  as  required b y  the  CFA.184  By  facilitating  such sc hemes, t he  Rule  will  undermine  North  
                                                           

182  N.C. Ge n. St at. §§ 24-2, 53-1   66(d).  
183  See,  e.g., N.C . G en. St at. §§ 75-14, -1   5.1, -15.2 (  authorizing  the  North C arolina  

Attorney  General  to obt ain va rious form s of m  onetary  and i njunctive  relief a gainst  entities t hat  
engage  in “ unfair or   deceptive  acts or pra  ctices  in  or  affecting  commerce”).  

184  See,  e.g.,  Goleta N at’l  Bank  v.  Lingerfelt, 211 F  .  Supp. 2d 711 (E   .D.N.C. 2002);   In re   
Advance  Am., No. 05:  008:CF (N.C . C omm’r  of B anks De c.  22, 2005 ).  
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Carolina’s  licensing  regime  provided  by  the  CFA, w hich  is a   fundamental  element  of  the  state’s  

lending  laws.  

160.  By  purporting  to  exempt  entities  that  purchase  loans ori ginated b y  FDIC  Banks  

from  North C arolina’s us ury  laws a nd t he  CFA, a nd b y  encouraging “ rent-a-bank”  schemes, t he  

FDIC  Rule  undermines  North C arolina’s  sovereign i nterests.  

B.  The  FDIC Ru le  Harms  the  States’  Quasi-Sovereign  Interests  

161.  The  Rule’s  Non-bank  Interest  Provision a lso ha rms t he  States’ qua si-sovereign  

interests  in prom oting  a  fair l ending  marketplace  that  ensures  borrowers i n t he  States a re  not  

overburdened b y  unsustainable  interest  rates, t hat  law-abiding  lenders i n t he  States  are  not  

undercut  by  competitors  who ope rate  in t he  States  but  evade  their l aws, t hat  other c reditors (l ike  

landlords, suppl iers, a nd  mortgage  or  auto l enders) i n t he  States a re  not  faced wi th  non-payment  if  

their de btors  take  on hi gh-interest  loans  and b ecome  insolvent, a nd  that  taxpayers  are  not  left  with  

the  tab fo r  costs  the  States i ncur  when c onsumers t rapped i n a   cycle  of  debt  are  unable  to  provide  

for  their ba sic  needs a nd  require  assistance  from  the  States t o do so.     

162.  States ha ve  historically  exercised  significant  regulatory  and e nforcement  authority  

in t he  area  of c onsumer p rotection. E ach St ate  “has a   quasi-sovereign i nterest  in  the  health  and  

well-being—both ph ysical  and e conomic—of  its re sidents  in g eneral.”185  States  have  long  

counted  among  their “ police  powers”  the  authority  to c ap  rates  charged t o t heir  residents,186  and  

courts h ave  repeatedly  held t hat  a  state’s  interest  in prot ecting c onsumers  within i ts borde rs  is  

itself qua si-sovereign  in  nature.187   

                                                           
185  Alfred L. Snapp    &  Son,  458 U.S. a  t  607;  also, e .g.,  Missouri  v. Il linois, 18 0 U.S. 208,    

241 (1901)   (“[I]f t he  health a nd c omfort  of t he  inhabitants of a    state  are  threatened, t he  state  is t he  
proper  party  to  represent  and de fend t hem.”).  

186  Griffith v .  Connecticut, 218 U.S. 563, 569 (1910)       (“It  is e lementary  that  the  subject  of  
the  maximum  amount  to  be  charged  by  persons or   corporations subj ect  to t he  jurisdiction of a    
state  for  the  use  of m oney  loaned wi thin t he  jurisdiction of t  he  state  is  one  within t he  police  
power  of  such st ate.”).  

187  See,  e.g.,  New  York  v. C itibank,  N.A., 537 F  . Su pp. 1192, 1197 (S   .D.N.Y  1982) (“ The  
state  has  a  ‘quasi-sovereign’  interest  in  protecting t he  welfare  of i ts c itizens  . . . a   nd t hat  interest  
includes prot ection of   its  citizens  from  fraudulent  and de ceptive  practices”  (quotation  and c itation  
omitted)).  
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163.  The  Rule’s  Non-bank  Interest  Provision ha rms t he  States’ qua si-sovereign i nterests  

by  injuring  borrowers i n  the  States:  as t hose  consumers  pay  interest  not  permissible  under  state  

law, t hey  will  face  an i ncreased  risk of fa  lling  into  a  vicious a nd de structive  cycle  of c ontinuously  

taking  out  new hi gh-interest, short -term  loans  to c over  prior one s.188  As de scribed a bove, i n  

California, a   number  of l enders  have  already  announced pl ans t o shi ft  from  direct  lending  in  

compliance  with C alifornia  law  to  “rent-a-bank”  arrangements t o e vade  California  law.  This  Rule  

will  facilitate  that  transition.  

164.  The  Rule  also  harms  the  States’  quasi-sovereign  interests b y  imposing  costs on   

taxpayers  in t he  States w ho ha ve  not  taken  out  usurious l oans. C onsumers t rapped i n a   cycle  of  

debt  are  often una ble  to  provide  for t heir b asic  needs a nd  may  need  public  assistance.189  Studies  

have  shown, fo r e xample, t hat  consumers  who t ake  out  short-term, hi gh-interest  loans a re  more  

likely  to e nd  up r equiring food a  ssistance  and l ess  likely  to re main  current  on c hild support .190  

The  costs  of  providing  these  services a re  ultimately borne   by  taxpayers i n t he  form  of hi gher t ax  

bills.  

165.  The  Rule  will  also i njure  lenders i n  the  States t hat  comply  with st ate  law.  In  

California, fo r e xample,  as  of 2018, 3,493 e   ntities he ld C FL  licenses.191  Non-bank l enders t hat  

comply  with C alifornia  law  (rather  than e vade  it,  as  the  Rule  facilitates)  will  be  at  a  competitive  

disadvantage  to l enders  in “ rent-a-bank”  partnerships t hat, a ccording  to  the  Rule,  are  not  subject  

to st ate  rate  caps.  

166.  The  States’  quasi-sovereign i nterests a re  separate  and di stinct  from  the  interests of   

individual  borrowers  and  lenders.  Lending  occurs  in  a  marketplace  that  the  States a nd fe deral  law  

jointly  facilitate. As t  he  Conference  of St ate  Bank Su pervisors, wh ich  represents  the  interests  of  

                                                           
188  E.g., C omment  of  Center  for R esponsible  Lending  46-60  (Feb. 4, 2020).  
	 
189  See,  e.g., Ann e  Fleming,  The  Public  Interest  in t he  Private  Law  of  the  Poor, 14 Ha  rv.
	 

L.  &  Pol’y  Rev. 159, 178  -79  (2019), ht tps://harvardlpr.com/wp-content/uploads/sites/20/2020/03/  
Fleming.pdf.  

190  See  Melzer,  supra,  at  4-6.  
191  California  Department  of  Business Ove rsight,  California De partment  of  Business  

Oversight  Annual  Report  1 (J une  2018),  https://dbo.ca.gov/wp-content/uploads/sites/296/2019/  
08/CFL-Annual-Report-2018-FINAL-8-8-19.pdf.  
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state  bank  and fi nancial  regulators, not ed i n i ts  comment  on t he  Rule,  retaining  the  applicability  

of st ate  rate  caps t o  non-banks  is vi tal  because  “[a]llowing  a  nonbank  to e vade  otherwise  

applicable  interest  rate  caps i nterferes  with t he  ability  of c onsumers,  as c itizens, t o st rike  the  

desired  balance  between c redit  access a nd  affordability.”192  The  States ha ve  a  quasi-sovereign  

interest  in e nsuring  that  their l ending  marketplace  is  fair, i s c ompetitive, a nd support s t he  state’s  

economy.  

167.  The  States do not    dispute  that  the  FDIA  applies t o  their re sidents. R ather,  the  

States a re  asserting  their  rights a s  parens pat riae  under  federal  law  to vi ndicate  Congress’s  will  

that  interest-rate  preemption unde r § 1831d e   xtend onl y  to F DIC  Banks.193  Indeed, C ongress  has  

recognized  this i nterest  through i ts c hoice  of  language  limiting  preemption unde r  § 1831d t  o  

FDIC  Banks.  

168.  The  States’  quasi-sovereign i nterest  in prot ecting t he  economic  health of   their  

residents  and  the  strength  of  their l ending  marketplace  is  further i njured b y  the  FDIC  Rule  

because  it  is  not  clear  whether  there  would re main  any  remedy  if  a  non-bank t hat  purchases  a  loan  

issued b y  an  FDIC  Bank  charges  higher  interest  rates t han pe rmitted b y  federal  law.  Because  

§ 1831d’s i  nterest-rate  provision a pplies onl y  to FD IC  Banks, t he  language  of t he  provision  

setting  forth r emedies for   its vi olation e xplicitly  refers o nly  to F DIC  Banks  that  violate  federal  

rate  laws.194  It  is  unclear  whether t he  FDIC  intends t his re medial  provision t o a pply  to t he  buyers  

of l oans i ssued b y  FDIC  Banks, i ncluding  buyers  engaged  in  “rent-a-bank”  arrangements. T he  

FDIC  Rule  creates un certainty  about  what, i f a ny,  remedies a pply  if  non-banks vi olate  the  terms  

of § 1831d a   nd  thus ha rms t he  States’ i nterest  in  fostering a   competitive  and fa ir  lending  

marketplace  for  the  benefit  of  their re sidents  and  economies.   

C.  The  FDIC Ru le  Harms  the  States’  Fiscal  Interests  

169.  The  Rule’s  Non-bank  Interest  Provision a lso c auses  direct  harm  to t he  States  
                                                           

192  Comment  of  the  Conference  of  State  Bank  Supervisors  3 (F eb. 4, 2020  ) (e mphasis  
added).  

193  See  Massachusetts v . E PA, 549 U.S. 497, 520 n.17 (2007).        
194  12 U.S.C .  § 1831d(b ) (a   person who pa  id a n i nterest  rate  exceeding  that  allowed b y  

§ 1831d(a )  may  recover t wice  the  amount  of i nterest  paid “ from  such  State  bank or   such  insured  
branch of   a  foreign ba nk  taking, r eceiving, r eserving, or   charging  such  interest.”).  
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because  it  will  injure  the  States’  fiscal  interests  through t he  loss of l  icensing fe es a nd b y  

increasing  the  cost  and di fficulty  of  enforcing  the  States’  laws.  The  States’  laws, a s di scussed  

above,  provide  a  comprehensive  regime  for l icensing, re gulating,  and su pervising t he  activities  of  

non-bank  lenders  operating  in  the  States. E ach of t  he  States—through i ts p rimary  financial  

regulator or   Attorney  General, a s  the  state’s c hief  law-enforcement  officer—allocates subst antial  

resources t o m aintaining  compliance  with  their  state  lending  laws. T he  Conference  of St ate  Bank  

Supervisors not ed i n i ts c omment  on t he  Rule  that  the  Rule  will  likely  facilitate  attempts t o e vade  

licensing  requirements,  which wi ll  result  in a   loss of l  icensing fe es t o  the  States a nd i mpose  

additional  costs on st  ate  regulators:  

Along  with se eking  to e vade  state  usury  laws, non banks ha ve  relied on   
partnerships wi th ba nks i n a n a ttempt  to a void a pplicable  state  licensing  
requirements. St ate  regulators de vote  significant  resources t o pol icing  unlicensed  
activity  . . . .   195  

170.  Even be fore  the  FDIC  issued  the  Rule,  lenders  involved i n “ rent-a-bank”  schemes  

have  claimed t hat  they  are  not  subject  to  state  licensing  or ove rsight.  By  facilitating  these  

schemes, t he  Rule  will  foreseeably  decrease  licensing  fees  received b y  the  States a nd  increase  the  

cost  and burd en o f fut ure  supervisory, i nvestigative, a nd l aw-enforcement  efforts  by  the  States.  

171.  The  Rule  will  also i njure  the  States’ fi scal  interests  because  the  States wi ll  be  

required  to provi de  financial  assistance  to  consumers  who f all  into a   cycle  of  debt  and a re  unable  

to provi de  for  their b asic  needs.196  The  States wi ll  also ha ve  to de vote  money  and ot her  resources  

to a ssisting  these  consumers  who, a s  a  result  of  predatory  loans,  may  no l onger be   able  to a fford  

basic  necessities suc h a s  food, she lter, a nd m edical  treatment.  

IV.		 THE  FDIC’S  NON-BANK  INTEREST  PROVISION  IS  LEGALLY,  PROCEDURALLY,  AND  
SUBSTANTIVELY  UNSOUND  

A. 		 The  FDIC Ru le’s  Non-bank  Interest  Provision  Is Contr ary to th  e  Plain  
Language  of  § 1831 d  

172.  Courts ha ve  consistently  held t hat  the  rulemaking a uthority  of  federal  agencies i s  

                                                           
195  Comment  of  the  Conference  of  State  Bank  Supervisors  5 (F eb. 4, 2020  ).  
196  Melzer,  supra.  
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constrained b y  the  statutory  language  Congress c hose  to e nact.  “An  agency’s  ‘power t o  

promulgate  legislative  regulations i s  limited  to  the  authority  delegated’ t o i t  by  Congress.”197  An  

agency  has  no a uthority  to a lter  the  regulatory  landscape  if  “Congress  has  supplied  a  clear a nd  

unambiguous a nswer  to  the  interpretive  question a t  hand.”198  “If t he  intent  of  Congress  is c lear,  

that  is t he  end of t  he  matter;  for t he  court, a s w ell  as t he  agency, m ust  give  effect  to t he  

unambiguously  expressed i ntent  of C ongress.”199  

173.  The  FDIC  states  that  it  relies sol ely  on § 1831d for     the  purported a uthority  to  

extend t he  interest-rate  provisions a pplicable  to FD IC  Banks t o ot her e ntities.200  Section 1831d i  s  

clear  and una mbiguous.  It  provides  the  maximum  interest  rates  chargeable  by  “State-chartered  

insured de pository  institutions, i ncluding  insured  savings ba nks, or   insured bra nches o f for eign  

banks”  and pr eempts ot herwise  applicable  state  law. T hat  is, i t  preempts st ate  interest-rate  caps a s  

applied t o F DIC  Banks—and no one    else.   

174.  Section 1831d doe  s not   govern  the  interest  rates c hargeable  by  assignees,  

transferees, or pu  rchasers  of l oans ori ginated b y  FDIC  Banks. C ongress di d not   preempt  state  law  

as t o t hese  non-bank  entities. As one    court  recently  explained, §   1831d “ governs wha t  charges  a  

‘State  bank’  may  impose,  but  . . . doe   s not   on i ts  face  regulate  interest  or  charges t hat  may  be  

imposed  by  a  non-bank, i ncluding  one  which l ater a cquires  or i s  assigned a   loan m ade  or  

originated b y  a  state  bank.”201  

175.  The  Rule’s  Non-bank  Interest  Provision woul d e ffectively  amend  the  statutory  

                                                           
197  Amalgamated Transi t  Union v .  Skinner, 894 F  .2d  1362, 1368 (D.C  . C ir. 1990)   (quoting  

Bowen v . Ge orgetown  Univ.  Hosp., 488 U.S. 204, 208 (1988)).       
198  Pereira v . Se ssions, 138   S. C t. 2105, 2113 (2018).      
199  Id.  (quoting  Chevron, U. S.A., Inc .  v. N at. R es. D ef. C ouncil, Inc ., 467 U.S. 837, 842-43      

(1984)).  
200  E.g., 85 F  ed. R eg.  at  44,149 (“ The  FDIC’s p roposal,  addressing  the  two st atutory  gaps  

in se ction 27 [  §1831d]  in  a  manner  that  carries out   the  goals of t  he  Federal  statute, i s ba sed  on  
Federal  law. Spe cifically,  the  rule  is ba sed on t  he  meaning  of  the  text  of t he  statute”);  id.  at  
44,151 (“ The  FDIC’s  authority  to  issue  the  rule  . .   .  is not   based  on St ate  law.  Rather,  it  is ba sed  
on se ction 27 [  § 1831d] ”;  “[T]he  FDIC’s a uthority  to i ssue  the  proposed ru le  arises unde r se ction  
27 ra ther t han  common l aw.”);  id.  at  44,154 ( “Section 331.4 of t   he  final  rule  implements se ction  
27 of t  he  FDI  Act”).  

201  Meade, 307   F. Su pp. 3d a  t  1144-45.  
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language  Congress  chose, e ssentially  adding  the  following  bracketed  and i talicized  terms  to  

§ 1831d:   “such St ate  bank or suc  h i nsured  branch  of  a  foreign  bank [ or t he  buyer, assi gnee, or   

transferee  of  any  loan m ade  by  such St ate  bank]  may, not withstanding  any  State  constitution or   

statute  which i s he reby  preempted for t  he  purposes of   this se ction, t ake,  receive, re serve,  and  

charge  on  any  loan . . . i    nterest  at  the  rate  . . . a   llowed  by  the  laws  of  the  State, t erritory, o r di strict  

where  the  bank i s  located[.]”202  As de tailed be low, t his  drastically  alters  the  statutory  scheme  

Congress  enacted.  

176.  The  FDIC  repeats m ultiple  times i n i ts  Rule  that  it  “would not   regulate  non-banks  

through t he  proposed  rule[.]”203  It  claims, “ [t]he  proposed  rule  does not   purport  to  allow St ate  

banks t o a ssign t he  ability t o pre empt  State  law  interest  rate  limits unde r  section 27 [  § 1831d] .  

Instead, t he  proposed rul e  would a llow St ate  banks  to a ssign l oans a t  their  contractual  interest  

rates. T his i s  not  the  same  as  assigning t he  authority  to pre empt  State  law i nterest  rate  limits.”204  

177.  This i s  a  distinction wi thout  a  difference.  If  the  FDIC  Rule  permits a ssignees  of  

loans i ssued b y  FDIC  Banks t o t ake  on t he  protection of   § 1831d a  nd c harge  interest  in e xcess of   

state  law,  as t he  Rule  does, t hen i t  regulates  the  interest  chargeable  by  non-banks. T his a llows  

FDIC  Banks t o a ssign t o non-ba nks t he  ability  to  preempt  state-law  interest-rate  limits  through  

the  purchase  of  their l oans.  

178.  Indeed,  in a   section of   the  Rule  discussing  its be nefit  for sm all  businesses,  the  

FDIC  admits, “ The  small  State-chartered  banks t hat  are  affected [ by  the  Rule]  would  benefit  from  

the  ability  to se ll  such l oans  while  assigning t o t he  buyer t he  right  to e nforce  the  contractual  loan  

interest  rate,”205  meaning  the  rate  authorized b y  § 1 831d, whi ch  preempts t he  interest  rate  

permitted b y  state  law.  

179.  Elsewhere  in i ts  Rule  the  FDIC  reiterates t hat  it  really  does m ean t o e xtend  

§ 1831d t  o non-ba nks:  The  Non-Bank  Interest  Provision “ clarifies t hat  interest  on a   loan  

                                                           
202  12 U.S.C .  § 1831d.   
203  85 F ed. R eg.  at  44,150;  id.  (“The  regulation woul d not   become  a  regulation of   

assignees si mply  because  it  would ha ve  an i ndirect  effect  on a ssignees.”).  
204  Id.  at  44,151.  
205  Id.  at  44,157 (e mphasis  added).  
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permissible  under  section  27 sha ll  not  be  affected b y  . . . t   he  sale, a ssignment, or ot  her t ransfer of   

the  loan, i n whol e  or  in  part.  An assi gnee  can  enforce  the  loan’s  interest-rate  terms  to  the  same  

extent  as t he  assignor.”206  That  is, a   non-bank c an  charge  the  same  rates a s a n e ntity  covered b y  

§ 1831d i  f i t  bought  the  privilege  of doi ng  so fr om  an  FDIC  Bank t hrough t he  purchase  of  loans  

originated b y  an FD IC  Bank.  

180.  Administrative  agencies  have  authority  to c onstrue  statutes onl y  to t he  extent  of  

any  statutory  ambiguity.  But  the  FDIC  identifies n o a mbiguity  as t o whom   § 1831d a  pplies. T hat  

is be cause  there  is none .  It  applies  to  FDIC  Banks  and nobod y  else.  

181.  Indeed,  Congress we nt  so fa r  as  to  explain pre cisely  why  it  chose  to  preempt  state  

interest  rate  caps for t  hose  banks:  “In o rder  to  prevent  discrimination a gainst  State-chartered  

insured de pository  institutions, i ncluding  insured  savings ba nks, or   insured bra nches o f for eign  

banks wi th re spect  to  interest  rates,”207  which ha d, unt il  1980, not   benefitted  from  the  state-law  

preemption t raditionally  enjoyed b y  national  banks unde r  § 85 of t   he  NBA.  As one   court  lucidly  

explained,  § 1831d “  does not , on i  ts  face,  state  any  purpose  with  regard t o i nstitutions ot her t han  

federally-insured ba nks.”208  

182.  The  FDIC  attempts t o  create  the  appearance  of a mbiguity  by  conflating  two  issues:  

1) whe ther subs equent  changes  in l aw, suc h a s st ate  rate  caps, ha ve  retroactive  effect  (the  

“retroactivity  question”)  and 2)   to  whom  § 1831d   applies  if a   loan ori ginated  by  an FD IC  Bank  is  

sold (t he  “identity  question”).  The  FDIC  explains:  

 
Section 27 [  § 1831d]   does not   state  at  what  point  in  time  the  validity  of t he  
interest  rate  should be   determined  in ord er t o a ssess whe ther a   State  bank i s t aking  
or re ceiving  interest  in a ccordance  with se ction 27.   Situations m ay  arise  when  the  
usury  laws  of t he  State  where  the  bank i s l ocated  change  after  a  loan i s m ade  (but  
before  the  loan ha s  been  paid i n ful l), a nd  a  loan’s  rate  may  be  non-usurious  under  
the  old l aw but   usurious unde r  the  new  law. T o fi ll  this st atutory  gap a nd  carry  out  
the  purpose  of se ction 27, t  he  FDIC  proposed re gulations i n  November 201 9 t hat  
would provi de  that  the  permissibility  of i nterest  under  section 27 m  ust  be  
determined  when t he  loan i s m ade,  and sha ll  not  be  affected b y  a  change  in  State  
law, a   change  in t he  relevant  commercial  paper  rate, or t  he  sale,  assignment, or   

                                                           
206  Id.  at  44,155 (e mphasis  added).
	 
207  12 U.S.C .  § 1831d. 
	 
208  Meade, 307   F. Su pp. 3d a  t  1144.
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other t ransfer of   the  loan.209  
 

183.   The  FDIC’s c onflation o f  the  distinct  retroactivity  and i dentity  questions i nto  a  

single  inquiry  about  the  “point  in t ime  the  validity  of t he  interest  rates shoul d be   determined”  

under  § 1831d i  s  an  attempt  to obsc ure  just  how st raightforward t he  answers  are.  

184.  Although i t  is not   the  subject  of  this c hallenge, t he  retroactivity  question i s  

uncontroversial:  changes  in st ate  law  generally  do  not  retroactively  alter c ontractual  

obligations.210  The  FDIC  fails  to show t  here  is  actually  any  ambiguity  as  to  whether  permissibility  

of i nterest  rates  under  § 1 831d woul d be   affected  retroactively  by  subsequent  changes i n st ate  

usury  law. I t  points t o no c  ase  law  holding  that  there  would be   a  retroactive  effect.  

185.  The  identity  question i s s eparate  and i s  answered i n t he  statute  itself. As de  scribed  

above,  the  text  of § 1831d de   clares  that  it  applies  only  to  FDIC  Banks. Se ction 1831d doe  s not   

apply  when  a  loan i s sol d  to a   non-bank.    

186.  No st atutory  ambiguity  exists  with re spect  to e ither i ssue, a nd  the  FDIC’s  

conflation of   the  two i ssues i s i nsufficient  to c reate  any  ambiguity.  

187.  In t he  Rule’s Non- bank  Interest  Provision, t he  FDIC  seeks  to re write  § 183 1d t o  

achieve  its own, r  ather t han C ongress’s, pol icy  goals. T his  is i mpermissible. As t  he  Supreme  

Court  has re affirmed a s  a  “core  administrative-law  principle,”  an  administrative  agency  “may  not  

rewrite  clear  statutory  terms t o  suit  its  own  sense  of how t  he  statute  should ope rate.”211  Congress  

                                                           
209  85 F ed. R eg.  at  44,146.  
210  Covey  v. Hol lydale  Mobilehome  Estates, 116 F  .3d 830, 835 (9t   h C ir. 1997),   opinion  

amended  on de nial  of  reh’g, 125 F  .3d 1281 (9t  h C ir. 1997) (“  Cases i nvolving  settled c ontract  and  
property  rights, fo r  example, re quire  predictability  and st ability  and a re  generally  inappropriate  
candidates fo r st atutory  retroactivity. Si milarly, t he  courts pre sumptively  should not   apply  statutes  
affecting  substantive  rights, l iabilities, or   duties  to c onduct  arising  before  their e nactment.”  
(internal  citation a nd quo tation m arks om itted));  see  also Landgraf   v. USI F  ilm P rod., 511 U.S.    
244, 265 (1994)    (“the  presumption a gainst  retroactive  legislation i s  deeply  rooted  in our   
jurisprudence,  and e mbodies a   legal  doctrine  centuries ol der  than  our R epublic”);  Smith v .  
Mercer, 172 S.E  .2d 489,   494 (N .C. 1970)   (“Ordinarily,  an  intention t o g ive  a  statute  a  retroactive  
operation wi ll  not  be  inferred. . . .     It  is e specially  true  that  the  statute  or a mendment  will  be  
regarded a s  operating  prospectively  only, . . . wh    ere  the  effect  of  giving  it  a  retroactive  operation  
would be   to i nterfere  with a n e xisting  contract  . . .    .”  (internal  citation a nd quot ation m arks  
omitted)).  

211  Util. A ir R eg.  Grp. v . E PA, 573 U.S. 302, 328 (2014).       
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has “ directly  spoken  to  the  precise  question a t  issue”212  and e xplicitly  limited t he  reach of   

preemption unde r  § 1831 d  to F DIC  Banks. And a  s t he  Supreme  Court  recently  affirmed i n  

Bostock  v. C layton C ounty, “ When t he  express t erms of a    statute  give  us on e  answer  and  

extratextual  considerations sugg est  another, i t’s  no c ontest. Onl y  the  written word   is  the  law,  and  

all  persons a re  entitled t o i ts be nefit.”213  

188.  Because  the  Rule’s  Non-bank  Interest  Provision i s  contrary  to  the  language  

Congress  chose,  it  is a rbitrary, c apricious, a n  abuse  of di scretion, a nd ot herwise  not  in a ccordance  

with l aw,  as we ll  as  in  excess  of  statutory  jurisdiction, a uthority, a nd l imitations, a nd short   of  

statutory  right,  and t hus  violates t he  APA.214  

B.		 The  FDIC’s  Non-bank Inte rest  Provision  Is Contr ary to th  e  Statutory  
Framework Congr ess  Enacted  

1.		 The  Rule’s No n-bank  Interest  Provision  Ignores  Federal  Law  
Showing  That § 1831d    Applies O nly  to  FDIC B anks  

189.  An a gency’s “ reasonable  statutory  interpretation  must  account  for  both ‘t he  

specific  context  in  which  . . . l   anguage  is use d’ a nd ‘t he  broader  context  of  the  statute  as  a  

whole.’”215   

190.  The  FDIC’s Non-b ank  Interest  Rule  fails t o  account  for  other  federal  statutes t hat  

demonstrate  that  preemption of st  ate  interest-rate  caps unde r  § 1831d a  pplies  only  to F DIC  

Banks.  

191.  The  FDIC  states  that  “the  Federal  statutory  provision g overning  State  banks’  

authority  with r espect  to  interest  rates  [§ 1831d]   is pa tterned a fter a nd i nterpreted i n t he  same  
                                                           

212  Encino Mot orcars, LLC   v.  Navarro, 136 S. C   t. 21 17, 2124 (2016);    see  also  
Youngstown She et  &  Tube  Co. v . Saw yer, 343 U.S  . 579, 637-38 (1   952) (J ackson, J . c oncurring)  
(“When  the  President  takes  measures i ncompatible  with t he  expressed or   implied wi ll  of  
Congress, hi s pow er i s a t  its l owest  ebb, fo r  then  he  can  rely  only  upon hi s  own c onstitutional  
powers  minus a ny  constitutional  powers of C  ongress ove r  the  matter.  Courts  can su stain  
exclusive  Presidential  control  in suc h a   case  only  be  disabling  the  Congress fr om  acting  upon t he  
subject. Pre sidential  claim  to a   power  at  once  so c onclusive  and pre clusive  must  be  scrutinized  
with c aution, fo r wha t  is  at  stake  is  the  equilibrium  established b y  our  constitutional  system”).  

213  Bostock  v. C layton C ty.,  140 S. C  t. 1731, 1737 (2   020).  
214  5 U.S.C .  § 706(2 ).  
215  Util. A ir R eg.  Grp., 573 U.S. a   t  321 (quot ing  Robinson v . She ll  Oil  Co.,  519 U.S. 337,    

341 (1997)) .  
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manner  as se ction 85[ ,]”  which pre empts s tate  interest-rate  caps  for na tional  banks.216  

192.  But  the  link be tween  § 1 831d a nd § 85 onl   y  further de monstrates t hat  preemption  

flows onl y  to ba nks.  Like  § 1831d, § 85 a    pplies onl y  to  the  interest  rates “ [a]ny  association [ i.e.,  

any  national  bank]  may  take  receive, re serve, a nd  charge  .  . . .  ”  Like  § 1831 d, § 85 m   akes no   

mention of i  nterest  rates  chargeable  by  non-banks. More over, C ongress ha s re cently  reaffirmed  

that  the  benefits  of  federal  preemption pro vided  by  §  85 a ccrue  only  to na tional  banks.  In  

provisions of t  he  2010 Dodd-F rank W all  Street  Reform  and  Consumer Pro tection Ac t  (“Dodd-

Frank A ct”)217  codified a t  12 U.S.C . § 25b, C   ongress  stated—in t hree  separate  subsections—that  

the  NBA,  which  includes  § 85, doe  s not   preempt  state  law  as t o subsi diaries, a ffiliates, or a  gents  

of na tional  banks a nd t hat  state  consumer  financial  laws  apply  to  those  entities.218  Thus, b y  

Congress’s e xplicit  command, subsi diaries, a ffiliates, a nd a gents of   national  banks c annot  benefit  

from  § 85’s   preemption of st  ate  usury  caps.   

193.  These  limitations c ast  doubt  on t he  proposition (a s e mbodied  in t he  OCC  Rule  that  

is pa rallel  to t he  FDIC’s  Non-bank  Interest  Provision) t hat  the  benefits  of  §  85 c ould  extend t o  

non-banks t hat  are  unaffiliated wi th a   bank a nd t hat  merely  purchase  loans  originated b y  a  bank.  

194.  By  the  FDIC’s  own l ogic, § 1831d l   ikewise  must  be  interpreted t o e xtend no   

further  than F DIC  Banks.  

195.  Section 1831d(b), wh  ich  provides  penalties for F  DIC  Banks t hat  charge  interest  in  

excess  of  that  permitted  by  § 1831d, fu  rther d emonstrates t hat  § 1831d pre  emption a pplies onl y  to  

FDIC  Banks. Se ction 18 31d(b)  focuses  exclusively  on  FDIC  Banks t hat  violate  §  1831d(a). T he  

                                                           
216  85 F ed. R eg.  at  44,146;  id.  at  44,147 (“ As st ated  above, se ction 27(a ) of   the  FDI  Act  

was  patterned  after se ction 85. B  ecause  section 27 wa  s pa tterned a fter se ction 85 a  nd use s si milar  
language, c ourts a nd t he  FDIC  have  consistently  construed  section 27   in pari   materia  with se ction  
85.”).  

217  Pub.  L. No . 1 11-203, 12 4  Stat. 1376 (2010).    
218  See  12 U.S.C .  §§ 25b(b )(2), (e ),  (h)(2). T he  Dodd-Frank Ac t  also provi des  that  certain  

amendments  it  made  to t he  NBA do not    alter  “the  authority  conferred  by  section 85 of    this t itle  
for  the  charging  of  interest  by  a nat ional  bank  at  the  rate  allowed b y  the  laws  of  the  State,  
territory, or   district  where  the  bank i s l ocated[.]”  12 U.S.C . § 25b(f  ) (e mphasis  added). T hat  is,  
while  the  Dodd-Frank A ct  does not   alter na tional  banks’ e xemption fr om  state  usury  laws, i ts  
language  reiterates § 85  ’s sc ope:  It  applies  only  to t he  charging  of  interest  “by  a  national  bank,”  
not  by  third-party a ssignees.    
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penalty  imposed i s “ twice  the  amount  of  the  interest  . . . fro   m  such  State  bank or suc  h i nsured  

branch of   a  foreign ba nk  [i.e., F DIC  Bank]  taking,  receiving, r eserving, or   charging  such  

interest.”219   

196.  The  FDIC  fails t o a ccount  for t hese  statutory  provisions t hat  make  clear  that  

§ 1831d’s pre  emption of st  ate  interest-rate  caps a pplies  only  to  FDIC  Banks. T his not   only  is  

unlawful  under  the  APA  but  also i rreconcilable  with t he  statutory  scheme, e specially  the  

enforcement  provisions i n § 1831d(b). B   ecause  §  1831d a pplies onl y  to  FDIC  Banks, t here  is  no  

obvious st atutory  provision provi ding  penalties for non-ba  nks  that  violate  §  1831d’s  rate  caps,  

and t he  FDIC  did  not  issue  any  rule  stating  that  §  1831d(b)—despite  its c lear l anguage—should  

somehow be   read t o e xtend t o t he  buyers of   loans  issued b y  FDIC  Banks. T he  FDIC  failed t o  

consider  this ke y  question.  

197.  Moreover, C ongress kne w how   to  preempt  state-law  rate-caps  for l oan pu rchasers  

when i t  wanted  to.  Indeed, i n t he  very  same  act  that  adopted § 1831d, C   ongress di d so wi  th  

respect  to fi rst-lien m ortgage  loans.220  Unlike  the  language  of § 1831d, whi   ch  grants  the  privilege  

of pre emption spe cifically  to FD IC  Banks, t hat  provision pre empts  state  interest-rate  caps a s t o  

first-lien m ortgage  loans  and spe cifically  contemplates t hat  preemption wo uld t ravel  with  a  first-

lien m ortgage  loan  assigned unde r  § 1735f -7a(a)(1)(C)(v).221  The  contrasting l anguage  Congress  

chose  in  two se ctions  of  the  same  act  demonstrates t hat  § 1831d m  eans  what  it  plainly  says i n  

preempting  state  law  only a s  to  FDIC  Banks.  

198.  The  Non-bank  Interest  Provision i s c ontrary  to t he  statutory  scheme  Congress  

enacted, t he  FDIC  has fa iled  to  account  for st atutory  provisions  that  are  contrary  to i ts  chosen  

                                                           
219  12 U.S.C .  § 1831d(b ).  
220  12 U.S.C .  § 1735f- 7a, e nacted a s § 501 o   f  DIDMCA, Pub.   L. No. 96–221,    94 St at  132  

(1980).  
221  The  text  of  § 1735f-7a   itself  demonstrates a   different  intent  than § 1831d, a   nd t he  

legislative  history  states i t  as we ll.  See  85  Fed. R eg. a t  44,151 n.47   (citing C ommittee  Report  
regarding  DIDMCA §50 1, whi ch wa s  codified  as  § 1735f-7a ,  stating  “it  is t he  Committee’s i ntent  
that  loans ori ginated und er  this  usury  exemption wi ll  not  be  subject  to c laims of usur  y  even i f  
they  are  later  sold t o a n i nvestor  who i s not   exempt  under  this  section.”  (emphases a dded)). T he  
FDIC  cites no si  milar  legislative  history  regarding § 1831d.    
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interpretation, a nd t he  FDIC  has i gnored wh ether  remedies  for vi olations  of  § 1831d e  xtend t o  

non-banks. F or t hese  reasons,  the  FDIC’s Non -bank  Interest  Provision i s  arbitrary, c apricious, a n  

abuse  of di scretion, a nd  otherwise  not  in a ccordance  with  law,  as  well  as  in e xcess of st  atutory  

jurisdiction, a uthority, a nd l imitations, a nd short   of st atutory  right,  and t hus vi olates t he  APA.222  

2.		 The  FDIC’s  Non-bank Inte rest  Provision  Is Unsupp orted  by the   Law  
the  FDIC  Cites  

199.  While  ignoring  statutory  provisions t hat  conflict  with i ts  Rule’s  Non-bank  Interest  

Provision, t he  FDIC  reads i nto § 1831d a     variety  of supposi tions t hat  are  unmoored from   the  

reality  of ba nking  law.   

200.  As st ate-chartered i nstitutions, F DIC  Banks  rely  primarily  on st ate  law  for t heir  

existence  and ope rating a uthorities, i ncluding  the  powers t o m ake  and se ll  loans.223  Federal  law,  

like  § 1831d, e  ngages i n  only  limited i ntervention re garding  the  activities of F  DIC  Banks, whi ch  

are  chartered a nd i ncorporated  as  creatures  of st ate  law.  

201.  The  FDIC’s rul emaking powe rs do not    extend t o t he  interpretation of   state  law a nd  

are  limited t o t he  statutes t he  agency  administers.224  Thus, i n orde r  to  justify  its a uthority  to i ssue  

the  Non-bank  Interest  Provision, t he  FDIC  must  read  into som e  statute  it  administers  (here,  

§ 1831d)   all  of t he  banking  powers i t  hopes  to  construe  in  its R ule.   

202.  In i ts  Proposed  Rule, t he  FDIC  reasoned  as fo llows:  

 
Banks’ po wer  to m ake  loans  implicitly  carries wi th i t  the  power t o a ssign l oans,  
and t hus, a   State  bank’s [ FDIC  Bank’s]  statutory a uthority  under  section 27   
[§ 1831d]   to m ake  loans a t  particular ra tes  necessarily  includes t he  power t o  
assign t he  loans  at  those  rates. De nying a n a ssignee  the  right  to  enforce  a  loan’s  
terms woul d e ffectively  prohibit  assignment  and r ender  the  power t o m ake  the  
loan a t  the  rate  provided  by  the  statute  illusory.225  
 

The  final  Rule  reprises  this a rgument  at  several  points.226  

                                                           
222  5 U.S.C .  § 706(2 ).   
223  85 F ed. R eg.  at  44,149 n.36 (c  iting  N.Y  Banking L aw § 961(1), whi   ch  grants F DIC  

Banks c hartered b y  the  State  of Ne w  York t he  power  to “ discount, pur chase  and ne gotiate  
promissory  notes”  and “ lend m oney  on re al  or pe rsonal  security,”  among  other  things).  

224  12 U.S.C .  §§ 1819(a ), 1 820(g).
	 
225  84 F ed. R eg.  at  66,848.
	 
226  E.g., 85 F  ed. R eg.  at  44,149, 44,150, 44,151.  
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203.  But  the  FDIC’s s yllogism  (state  law  permits b anks t o  make  and a ssign l oans, a nd  

federal  law pe rmits ba nks t o c harge  interest  at  particular  rates;  therefore, t he  FDIC  may  issue  a  

rule  allowing  non-banks  to c harge  interest  in e xcess of st  ate  law)  simply  does not   follow. T he  

state-law  power  of  FDIC  Banks  to i ssue  and  assign  loans she ds  no l ight  on  whether  the  FDIC  

may  exempt  new  classes  of e ntities fr om  compliance  with  state  law.  Indeed,  the  FDIC  has no   

authority  to i ssue  regulations c onstruing  powers  granted  to  FDIC  Banks und er  state  law.  

204.  Even i f  the  FDIC  had a uthority  to c onstrue  FDIC  Banks’  state-law  power  of sa le,  

that  power  has not hing  to  do wi th t he  interest  chargeable  by  non-bank a ssignees. As   the  Second  

Circuit  explained i n  Madden, “ state  usury  laws w ould not   prevent  consumer  debt  sales b y  

national  banks t o t hird pa rties.”227  At  most,  they  “might  decrease  the  amount  a  national  bank  

could c harge  for i ts c onsumer de bt  in c ertain st ates[.]”228  The  same  is t rue  for  FDIC  Banks. St ate  

interest-rate  caps  do not   interfere  with  FDIC  Banks’  state-law pow ers  to  make  contracts or l  end  

money.  Indeed,  more  restrictive  state  interest-rate  caps a pplicable  only  to n on-banks pl ace  FDIC  

Banks i n a   superior posi tion t o m ake  high-interest-rate  loans.   

205.  Nor do st  ate  interest-rate  caps  interfere  with F DIC  Banks’  power  to se ll  loan  

contracts  they  have  entered. As t  he  administrative  record d emonstrates,  

Banks m ay  always se ll  loans t o  other  banks. T here  are  over  5,200 fe derally  
insured de positories, so t  here  is  a  robust  market  for St ate  bank  loans  simply  from  
other St ate  banks a nd n ational  banks, none   of whi ch a re  subject  to  state  usury  
laws. Nowh ere  in t he  Proposed R ule  is t his  enormous m arket  for b ank l oans e ver  
mentioned.229  

206.  Moreover, t he  FDIC  ignores  that  state  interest-rate  caps d o not   actually  prevent  the  

sale  of  loans i ssued b y  FDIC  Banks. No n-banks t hat  purchase  bank l oans  carrying r ates a bove  the  

state-law  cap m ust  simply  follow st ate  law  and fo rgo  collection of   interest  in  excess of t  he  cap.  

Because  non-banks a re  constrained b y  state  law, i t  is possi ble  that  FDIC  Banks t hat  choose  to  sell  

loans t o non-ba nks m ay  not  be  able  to c harge  as  much for   their l oans i n st ates wi th usur y  limits,  

but  as t he  Second C ircuit  held  in  Madden, a   mere  decrease  in sa le  price  does not   substantially  

                                                           
227  Madden, 786 F  .3d  at  251.
	 
228  Id. 
	
229  Comment  of  Adam  J. L evitin 8 (J  an. 5, 2020).     
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interfere  with  national  banks’  power  to  make  and  sell  loans.230  

207.  The  FDIC  gestures  toward F DIC  Banks’  powers t o c ontract  and m ake  and  sell  

loans a s be ing i mportant  to t he  federal  statutory  scheme, but   “[i]nvoking  some  brooding fe deral  

interest  or  appealing  to  a  judicial  policy  preference”  is not   enough t o di splace  state  law  like  

interest-rate  caps.231  Rather, o ne  “must  point  specifically  to  ‘a  constitutional  text  or a   federal  

statute’ t hat  does  the  displacing  or  conflicts wi th  state  law.”232  The  only  provision of l  aw  the  

FDIC  cites  as  the  basis  for  its Non-b ank  Interest  Provision i s § 1831d, a   nd t hat  section si mply  

will  not  bear  the  FDIC’s  construction.  

208.  Because  the  FDIC’s Non -bank  Interest  Provision re lies  on st atutory  grounds t hat  

do not   support  its  decision, i t  is  “arbitrary, c apricious, a n  abuse  of  discretion, or   otherwise  not  in  

accordance  with l aw.”233  

C.		 The  FDIC’s  Non-bank Inte rest  Provision  Impermissibly  Preempts Stat e  
Law  

209.  Section 1831d e  xplicitly  “preempt[s]”  “any  State  constitution or   statute”  that  

would prohi bit  an F DIC  Bank  from  charging a   rate  permitted b y  § 1831d.   The  Non-bank  Interest  

Provision fu rther  preempts st ate  law  by e xtending t his i nterest-rate  privilege  to non-ba nk l oan  

assignees, t ransferees, or   purchasers t hat  would ot herwise  be  subject  to st ate  interest-rate  caps.  

210.  When  addressing  preemption, c ourts st art  with “ the  assumption t hat  the  historic  

police  powers  of  the  States [ are]  not  to  be  superseded b y  [federal  law]  unless t hat  was  the  clear  

and m anifest  purpose  of  Congress.”234   

211.  Consumer-protection l aws l ike  interest-rate  caps  are  among t hose  historic  police  

                                                           
230  Madden, 786 F  .3d  at  251.
	 
231  Va. Urani um, Inc .  v.  Warren, 139 S. C   t. 1894, 19  01 (2019).  
	
232  Id. (quot ing  P.R.  Dep’t  of  Consumer A ffairs v . IS LA  Petroleum  Corp., 485 U.S. 495,   
	 

503 (1988)) .  
233  5 U.S.C .  § 706(2 )(A).  
234  Altria  Grp., In c. v . Good , 555 U.S. 70, 77 (2008)       (first  brackets i n ori ginal) (quot ing  

Rice  v. Sant a F e  Elevator C orp., 331 U.S. 218, 23    0 (1947));   see  also i d.  (presumption a gainst  
preemption “ applies  with  particular  force  when C ongress ha s l egislated  in  a  field t raditionally  
occupied b y  the  States. T hus, whe n t he  text  of a   pre-emption c lause  is  susceptible  of  more  than  
one  plausible  reading,  courts o rdinarily  accept  the  reading  that  disfavors  pre-emption.”).  

55
	
Complaint for Declaratory and Injunctive Relief – Case No. 20-5860 



   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

   

          

 

Case 4:20-cv-05860 Document 1 Filed 08/20/20 Page 56 of 75 

powers  held b y  the  states.235  Despite  the  federal  government’s r egulatory  involvement  with  FDIC  

Banks, st ate  law st ill  provides  the  background  rules for   state-chartered  depository  institutions.236  

There  is  no i ndication t hat  Congress  intended  to  preempt  state  consumer-protection l aw  as t o non- 

banks, a nd  it  has e xplicitly a ffirmed t hat  even  the  law  governing  federally  chartered  banks “ does  

not  occupy  the  field i n a ny  area  of St ate  law.”237  

212.  Moreover, b ecause  the  Rule’s No n-bank  Interest  Provision a pplies  not  to  FDIC  

Banks but   to non-ba nk  entities t hat  lack  any  connection t o  federal  oversight, i t  is  a  new i ncursion  

into  an  area  in  which st ates  have  traditionally  exercised t heir pol ice  powers.  Thus, t he  strong  

presumption a gainst  preemption a pplies t o t he  Rule’s No n-bank  Interest  Provision.  

213.  The  FDIC  interprets § 18  31d t o  preempt  state  law a s t o non-ba nks. E ven  if  that  

were  one  of se veral  reasonable  interpretations of §    1831d—which i t  is not —that  interpretation  

must  yield t o  the  reasonable  non-preemptive  interpretation t hat  those  sections a pply  only  to  

interest  chargeable  by  FDIC  Banks. A ccordingly,  the  Non-bank  Interest  Provision i s  arbitrary,  

capricious, a n  abuse  of di scretion, a nd ot herwise  not  in a ccordance  with  law, a s  well  as i n e xcess  

of st atutory  jurisdiction,  authority, a nd l imitations, a nd sh ort  of st atutory  right,  and t hus i s i n  

violation of t  he  APA.238  

D.		 The  FDIC L acks Autho rity T o Issue   the  Non-bank  Interest  Provision  and  
Overturn  Madden  

214.  Under  12 U. S.C. §§ 1819  (a)  and 1820 (g), t he  FDIC  has a uthority  to i ssue  

“regulations t o  carry  out”  the  provisions of t  he  FDIA. B ut  the  FDIA  does n ot  regulate  non-banks,  

and fo r t his  reason, t he  Rule’s  Non-bank  Interest  Provision i s be yond t he  FDIC’s  power  to  

promulgate. Mo reover, FD IC  Banks’ “ power t o se ll  or  transfer  loans,”  on w hich t he  Rule’s  Non-

                                                           
235  Griffith, 218 U.S. a   t  569  (“It  is  elementary  that  the  subject  of  the  maximum  amount  to  

be  charged b y  persons or   corporations subj ect  to t he  jurisdiction of a    state  for  the  use  of m oney  
loaned  within t he  jurisdiction of t  he  state  is one   within t he  police  power  of  such st ate.”).  

236  See  84 Fe d. R eg.  at  66,848 (de scribing  state-law  grants  of  power t o St ate  Banks);  cf.  
Atherton v . F DIC, 519 U  .S.  213, 224-2 5 (1997) (b  ank m anagement’s fi duciary  duties a re  
established b y  state, ra ther  than  federal, c ommon l aw).  

237  12 U.S.C .  § 25b(b )(4).  
238  5 U.S.C .  § 706(2 ).  
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bank  Interest  Rule  is ba sed, e manates  from  state—not  federal—law,239  which t he  FDIC  has no   

power  to i nterpret  through bi nding  regulations.  

215.  Furthermore, j udicial  construction of a    statute  trumps a   subsequent  agency  

interpretation of t  hat  statute  when t he  court’s c onstruction “ follows fr om  the  unambiguous t erms  

of t he  statute  and t hus l eaves  no ro om  for a gency  discretion.”240  That  is t he  case  here,  as  the  

Second C ircuit  has  construed  the  unambiguous t erms of § 85 i    n  Madden,241  and t he  FDIC  insists  

§ 1831d m  ust  be  given  the  same  interpretation a s §   85.242   

216.  There  is  no a mbiguity  as  to  which  entities § 1831d a   pplies—the  statute  lists t hem:  

“State-chartered i nsured d epository  institutions, i ncluding  insured  savings b anks, or i  nsured  

branches o f fo reign ba nks.”  Accordingly, t he  FDIC  lacks  authority  to r everse  the  Second C ircuit’s  

statutory  construction.  

217.  The  FDIC  Rule’s No n-bank  Interest  Provision pur ports t o  regulate  the  activities of   

entities be yond t he  agency’s j urisdiction a nd se eks  to ove rturn t he  statutory  construction of   a  

federal  court.  For  these  reasons, i t  is “ in e xcess of st  atutory  jurisdiction, a uthority, or l  imitations,  

or short   of  statutory  right”243  and “ arbitrary,  capricious, a n a buse  of di scretion, or ot  herwise  not  in  

accordance  with l aw.”244  

E.		 The  Rule’s No n-bank  Interest  Provision  Conflicts  with  Federal  Regulators’  
Longstanding  Interpretations of   Federal  Law  

218.  Prior t o t he  FDIC’s  rulemaking  and t he  OCC’s ne arly  identical  proposal, f ederal  

regulators ha d c onsistently  held t hat  the  preemptive  power  of §§ 1831d a   nd  85 a ccrues  only  to  

banks a nd  that  extending suc h powe r  to non-ba nks  would ra ise  safety  and s oundness c oncerns.  

                                                           
239  See,  e.g., 85   Fed. R eg.  at  44,149 (de scribing  “State  banking  laws, w hich  typically  grant  

State  banks t he  power  to  sell  or t ransfer l oans”  and c iting spe cific  New York   state  statutes  
granting  these  authorities).  

240  Nat’l  Cable  &  Telecomm. A ss’n  v. B rand X   Internet  Servs., 545 U.S. 967,     982 (2005);   
see  also Te xas v . A labama-Coushatta Tr ibe  of  Texas, 918 F  .3d 440, 447-49    (5th C ir. 2019).   

241  Madden, 786 F  .3d  at  250-51.  
242  E.g., 85 F  ed. R eg.  at  44,147 (“ courts a nd t he  FDIC  have  consistently  construed se ction  

27 [ § 1831d]   in pari   materia  with se ction 85” ).  
243  5 U.S.C .  § 706(2 )(C).  
244  5 U.S.C .  § 706(2 )(A).  
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219.  As t he  OCC  explained i n  2002,   

The  benefit  that  national  banks e njoy  by  reason of   [state-law pre emption]  cannot  
be  treated  as  a  piece  of  disposable  property  that  a  bank m ay  rent  out  to a   third  
party  that  is not   a  national  bank. Pre emption i s not   like  excess sp ace  in a   bank-
owned off ice  building.  It  is  an  inalienable  right  of t he  bank i tself.245  

The  OCC  specifically  expressed c oncern a bout  so-called  “rent-a-bank”  schemes, i n whi ch he avily  

regulated ba nks  enter i nto re lationships wi th l argely  unregulated non-ba nk  entities fo r t he  sole  

purpose  of  allowing  non-banks t o  evade  state  interest-rate  caps. T he  agency  emphasized t hat  such  

schemes a re  “an  abuse  of  the  national  charter”  and  give  rise  to “ safety  and s oundness probl ems a t  

the  bank.”246  

220.  The  FDIC  has re peated  its c ommitment  to t hese  same  policy  views—that  it  

“view[s]  unfavorably  entities  that  partner  with a   [FDIC  Bank]  with t he  sole  goal  of  evading a   

lower  interest  rate  established [ by  state  law]”—including  in  its Not ice  of  Proposed  Rulemaking  

and i ts fi nal  Rule.247  But  the  Non-bank  Interest  Rule  conflicts wi th t he  agency’s vi ew  that  banks  

may  not  rent  out  their c harters  to a ssist  non-banks’  evasion of st  ate  law.  The  FDIC  has  failed t o  

explain wh y  it  has a dopted a   Rule  that  stands a t  odds w ith t he  policy  stance  that  both i t  and t he  

OCC  have  long  shared. T he  Rule’s Non-b ank  Interest  Provision wi ll  facilitate  “rent-a-bank”  

arrangements de signed  to  evade  state  interest-rate  caps. T he  FDIC  has  failed t o c onsider t he  Non-

                                                           
245  John D. Ha  wke, J r., C omptroller  of  the  Currency,  Remarks B efore  the  Women i n  

Housing and F  inance  10  (Feb. 12, 2002  ),  https://www.occ.gov/news-issuances/speeches/2002/  
pub-speech-2002-10.pdf.  

246  Id.;  see  also  OCC  Bulletin 2001-47,   Third-Party  Relationships  3-4 (No v. 1, 2001),    
https://ithandbook.ffiec.gov/media/resources/3557/occ-bul_2001_47_third_party_  
relationships.pdf;  OCC  Bulletin 2018-14,   Installment  Lending: C ore  Lending P rinciples f or  
Short-Term, Smal l-Dollar Inst allment  Lending  at  3-4 (M ay  23, 2018),   
https://www.occ.gov/static/rescinded-bulletins/bulletin-2018-14.pdf (r escinded b y  OCC  Bulletin  
2020-54,  Small-Dollar Le nding: In teragency  Lending P rinciples f or Of fering R esponsible  Small-
Dollar Lo ans  (May  20, 2 020)).  

247  85 F ed. R eg.  at  44,146-47;  84 F ed. R eg. a t  66,846;  Statement  by  FDIC  Chairman  
Jelena M cWilliams on t  he  Notice  of  Proposed  Rulemaking: F ederal  Interest  Rate  Authority,  
FDIC  Board  Meeting  (Nov. 19, 2019), ht   tps://www.fdic.gov/news/news/speeches/spnov1919.pdf;  
see  also  FDIC,  FIL-14-2005 (Ma rch 1, 2005  ), ht tps://www.fdic.gov/news/financial-institution-
letters/2005/fil1405.html  (imposing  stringent  limits on a  cceptable  third-party a rrangements  
between  FDIC  Banks a nd pa yday  lenders).  

58
	
Complaint for Declaratory and Injunctive Relief – Case No. 20-5860 

https://www.fdic.gov/news/financial-institution
https://www.fdic.gov/news/news/speeches/spnov1919.pdf
https://www.occ.gov/static/rescinded-bulletins/bulletin-2018-14.pdf
https://ithandbook.ffiec.gov/media/resources/3557/occ-bul_2001_47_third_party
https://www.occ.gov/news-issuances/speeches/2002


   

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

   

          

 

Case 4:20-cv-05860 Document 1 Filed 08/20/20 Page 59 of 75 

bank  Interest  Provision’s fa cilitation of t  hese  arrangements  and  has  not  explained  why  its st ance  

toward  such  arrangements ha s c hanged. W hen a n  agency  departs f rom  agency  precedent  without  

explanation, a s  the  FDIC  has  here,  its a ction i s “ arbitrary, c apricious, a n a buse  of di scretion, or   

otherwise  not  in a ccordance  with l aw.”248  

F.		 The  FDIC’s  Statement T hat  States  May A void the   Rule’s Ne gative  Effects  
by O pting O ut  of  § 183 1d Cove rage  Is M isleading B ecause  States  Would  
Still  Be  Harmed by the    FDIC  Rule  

221.  As di scussed a bove, t he  FDIC’s Non -bank  Interest  Provision woul d fa cilitate  and  

encourage  rent-a-bank a rrangements b y  extending § 1831d’s pre   emption t o nonba nks.  

222.  The  FDIC  brushes t hese  concerns  aside  by  noting t hat  states ha ve  the  right  to opt   

out  of § 1831d,  249  but  this o pt-out  right  offers  no m eaningful  protection a gainst  rent-a-bank  

schemes.  

223.  Section 525 of t   he  Depository  Institutions D eregulation a nd Mone tary  Control  Act  

of 1980 pe  rmits st ates t o “ override  section 27 [  § 1831d] ”  by  enacting a   state  law “ stating  

explicitly  that  the  State  does not   want  section 27 t  o a pply  with  respect  to  loans m ade  in  such  

State.”250  Any  relief  provided b y  this opt -out  provision i s whol ly  illusory, ho wever, b ecause  the  

opt-out  provision onl y  applies t o l oans de emed t o  be  made  in t he  state  seeking  to  opt  out.251  The  

FDIC  has  previously  held  that  a  loan  can  be  deemed t o be   “made”  by  a  bank l ocated i n one   state  

to a   borrower l ocated i n  another  state,  and t herefore  subject  to t he  usury  laws of t  he  state  where  

                                                           
248  5 U.S.C .  § 706(2 )(A).  
249  85 F ed. R eg.  at  44,153 ( “[I]f St ates ha ve  concerns t hat  nonbank l enders a re  using  

partnerships wi th out -of-State  banks t o  circumvent  State  law  interest  rate  limits, St ates a re  
expressly  authorized t o o pt  out  of se ction 27.” ).  

250  Id.  As t he  Rule  notes, on ly  Iowa  and Pue rto R ico ha ve  opted out   in t his  manner.  See  id.  
at  44,147-48.  

251  Section 525 provi  des t hat  the  opt-out  extends t o a ny  state  that  “adopts  a  law  or c ertifies  
that  the  voters  of  such St ate  have  voted  in  favor  of a ny  provision, c onstitutional  or ot herwise,  
which st ates  explicitly  and b y  its  terms  that  such  State  does  not  want  this se ction t o  apply  with  
respect  to l oans made   in  such  State  . . . .”     12 U. S.C. § 1831d (not   e  entitled “ Effective  Date”)  
(emphasis  added). Si milarly, t he  Rule  states t hat  “if a   State  opts out   of se ction 27 [  §  1831d],  State  
banks  making l oans i n t hat  State  could not   charge  interest  at  a  rate  exceeding  the  limit  set  by  the  
State’s  laws, e ven  if  the  law  of t he  State  where  the  State  bank i s  located wo uld pe rmit  a  higher  
rate.”  85  Fed.  Reg.  at  44,153 (e mphasis a dded).  
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the  bank, not   the  borrower,  is  located.252  For t his re ason, m ost  banks t hat  regularly  “export”  high-

interest  rate  loans  are  located i n st ates wi th l ax  or none xistent  usury  laws a nd t ake  the  necessary  

steps out lined b y  the  FDIC  to e nsure  all  loans a re  deemed  “made”  in t hat  state.  

224.  Thus, e ven  if  a  state  exercises t he  right  to opt   out  of § 1831d, t   hat  would not   

prevent  a  bank l ocated  in  Utah, Sout h  Dakota, or a  ny  other st ate  with no i  nterest-rate  caps fr om  

making  a  predatory  loan t o  a  borrower  in  the  state  that  opted out . T he  Non-bank  Interest  

Provision woul d pe rmit  any  non-bank bu yer  of suc h a   loan t o c harge  interest  in e xcess of   lower  

rates c aps i n st ates l ike  New Yo rk  even  if  that  buyer  conducted  its busi ness  entirely  in t he  state  of  

New  York. Opt ing  out  of § 1831d woul   d ha ve  no e ffect  on t he  Non-bank  Interest  Provision’s  

application t o a   loan  made  by  an FD IC  Bank i n a   no-rate-cap  state  like  Utah a nd sol d t o a   non-

bank i n a   low-rate-cap  state, l ike  New  York. U nder  the  FDIC  Rule,  the  buyer  would re main  

exempt  from  New  York’s ra te  cap  regardless of   whether  New York opt  ed  out  of  §  1831d. T he  

opt-out  therefore  provides no m  eaningful  relief  for  States i nterested i n prot ecting  consumers from   

predatory  “rent-a-bank”  partnerships be tween ba nks a nd non-ba nk l enders.  

225.  Moreover, t he  FDIC’s op t-opt  theory  puts t o  states  an  unwarranted  Hobson’s  

choice:  accept  the  FDIC’s unre asonable  interpretation of § 1831d or      deprive  home-state  FDIC  

Banks of § 1831d   ’s  benefits e ntirely.  

226.  The  FDIC’s e rroneous a nalysis o f, a nd re liance  on,  the  opt-out  provision m akes  

the  Rule  “arbitrary, c apricious, a n a buse  of di scretion, or   otherwise  not  in  accordance  with  

law.”253  

G.		 The  FDIC  Failed T o  Consider  the  Rule’s F acilitation of   Predatory “R ent-
a-Bank”  Schemes and   Other  Important  Aspects  of  the  “Problem”  

1.		 The  FDIC’s  Non-Bank Inte rest  Provision Ig nores  the  Problem of   
“Rent-a-Bank” Sc hemes  

227.  Agency  action i s l awful  only  if i t  rests on “  a  consideration of   the  relevant  factors”  
                                                           

252  85 F ed. R eg.  at  44,148. Ac cording  to  the  FDIC, a   loan  is  deemed  made  “where  three  
non-ministerial  functions  involved i n m aking  the  loan  occur—loan a pproval, di sbursal  of t he  loan  
proceeds,  and c ommunication of t  he  decision t o l end.”  See  id.  If  all  three  of  these  functions  are  
performed i n t he  bank’s  home  state, t hen  the  law  of  the  bank’s hom e  state  will  apply.  

253  5 U.S.C .  § 706(2 )(A).  
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and m ust  be  invalidated i f  the  agency  “entirely  failed t o c onsider  an i mportant  aspect  of t he  

problem  . . . .”   254  The  core  concern  the  Rule  seeks t o  address  is t he  applicability  of st ate  interest-

rate  caps t o non-ba nks  that  purchase  loans fro m  FDIC  Banks.   

228.   “Rent-a-bank”  schemes  rely  on p recisely  the  type  of t ransaction c overed b y  the  

Rule:  origination of a    loan b y  a  bank a nd s ale  of  that  loan t o t he  “partner”  non-bank. W hether t he  

Rule  will  facilitate  state-law  evasion t hrough  “rent-a-bank”  schemes i s a n i mportant  aspect  of t he  

problem  at  hand.  

229.  As di scussed a bove,  at  least  three  non-bank l enders ope rating i n C alifornia  and  

seeking  to  evade  the  state’s i nterest-rate  caps ha ve  announced pl ans  to se ek  partnerships wi th  

banks, a nd  one  savings  association l ocated i n C alifornia  has  already  partnered w ith a   non-bank  

lender  in  order t o e vade  interest-rate  caps a nd  licensing  rules  applicable  to  non-bank l enders.  

230.  Several  comments  described  the  danger t hat  the  FDIC  Rule  poses t o  consumers.  

For e xample,  

a. 		 AARP not ed t hat  the  Non-bank  Interest  Rule  “is l ikely  to pe rmit  the  growth of   

high-cost  lending  practices—such a s  payday  loans, a uto  title  loans, a nd i nstallment  

loans—in st ates  where  they  are  presently  restricted”  and t hat  “AARP  is c oncerned  

that  older borr owers  who  fall  into a   cycle  of  debt  from  high-cost  lending  have  even  

fewer  options t o re turn t o a   solid fi nancial  footing,  such a s re turning  to wo rk or   

taking  on m ore  hours.”  It  also de scribed ho w t he  Rule  “opens t he  door m ore  

widely  for  high-interest  nonbank l enders t o  operate  in wa ys t hat  contravene  state  

protections fo r bor rowers,”  expressed c oncern t hat  it  would fa cilitate  the  evasion  

of i nterest-rate  caps i n  33 st ates a nd t he  District  of C olumbia, a nd  cited t he  

announcements of s  everal  lenders p lanning  to use   “bank pa rtnerships”  to  evade  

state  rate  caps.255  

b.		 George  Washington Un iversity  Law Sc hool  Professor Art hur E . W ilmarth, J r.  

                                                           
254  Motor V ehicle  Mfrs. A ss’n, 463 U.S. a   t  43. 
	
255  Comment  of  AARP  1, 2 (Ja  n. 31, 2020).    
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cited re search st ating  that  the  Rule  “could  encourage  ‘rent-a-bank’ sc hemes w here  

payday  and ot her hi gh-cost  lenders l aunder  their l oans  through b anks i n orde r t o  

make  loans up t  o  160% APR   in st ates whe re  those  high r ates a re  illegal.”256  

c. 		 Even a   bankers’ i nterest  group, t he  Community  Bankers Assoc iation of   Illinois,  

acknowledged “ some  financial  institutions a nd se rvice  providers s eek t o  use  a  

‘rent-a-bank’ s cheme  to  unjustifiably  avoid st ate  usury  laws”  and, i n  light  of t he  

Rule’s  facilitation of suc  h sc hemes, ur ged t he  FDIC  “to b e  vigilant,  closely  

examine,  and not   permit  such  schemes t hat  abuse  financial  services, t o  harm  

consumers  and sm all  businesses.”257  

d.		 The  Center  for R esponsible  Lending’s c omment  extensively  detailed t he  financial  

situation of   borrowers w ho ha ve  been t argeted  in “ rent-a-bank”  schemes a nd a re  

likely  to be   harmed b y  the  FDIC  Rule. As   the  comment  described,  “A  

fundamental, p erverse  reality  drives t he  high-cost  loan m arket:  Borrowers  meeting  

this  profile  are  not  likely  to  have  the  ability  to  repay t he  loans  high-cost  lenders  

make  to t hem;  lenders k now  this a nd de pend on i  t, a s t he  interest  rates a re  so  high  

that  they  make  money  anyway.”  The  comment  provided  numerous spe cific  

examples  of  individuals  and fa milies, m any  from  California,  Illinois, a nd No rth  

Carolina, ha rmed b y  the  very  lenders  who ha ve  announced t heir  intentions t o  

evade  state  law  interest-rate  caps t hrough t he  sort  of “ rent-a-bank”  partnerships t he  

Rule’s  Non-bank  Interest  Provision wi ll  facilitate  but  the  FDIC  failed t o  

consider.258   

231.  Despite  receiving  numerous c omments  regarding t he  Rule’s fa cilitation of “  rent-a-

bank”  schemes  by  predatory  lenders, t he  FDIC  failed t o g ive  meaningful  consideration of   this  

factor  in t he  analysis pro vided wi th i ts  Rule. T he  Rule’s  Non-bank  Interest  Provision wi ll  

                                                           
256  Comment  of  Arthur E . W ilmarth,  Jr., E x. A   at  13 (J an. 17, 2020)    (quoting  National  

Consumer  Law C enter, “ FDIC/OCC  Proposal  Would E ncourage  Rent-a-Bank Pre datory  
Lending”  (Dec.  2019)).  

257  Comment  of  Community  Bankers As sociation of   Illinois 2 (J  an. 31, 2020).    
258  Comment  of  Center  for  Responsible  Lending  47,  50-60 (Fe b. 4, 2020).    
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facilitate  these  schemes b y  allowing  predatory  lenders  to  evade  state  law  by  partnering  with  an  

FDIC  Bank  to ori ginate  loans e xempt  from  state  interest-rate  caps a nd se lling  those  loans t o t he  

predatory  lender.  In t he  absence  of t he  FDIC  Rule, non-ba nk l enders  would  remain subj ect  to  

state  interest-rate  caps.  

2.		 The  Rule  Fails T o Ad dress the   Applicability of   the  True-Lender  
Doctrine  and  Ignores  Evidence  That It Woul  d G ive  Rise  to a   
Regulatory  Vacuum  in  the  Lending M arket  

232.  In i ts  rulemaking, t he  FDIC  also i gnored  the  “true  lender”  doctrine  and i ts  

applicability  to sc hemes  designed t o t ake  advantage  of  the  Rule’s  Non-bank  Interest  Provision t o  

evade  state  law.  The  true-lender  doctrine  asks whe ther t he  entity  claiming e xemption fro m  state  

interest-rate  caps  (usually a   bank) i s m erely  a  pass-through t hat  takes  on n o subst antial  financial  

risk. Unde r  the  true-lender  doctrine,  courts ha ve  rejected  the  applicability  of ra te-cap  exemptions  

when t he  primary  purpose  of a   bank’s i nvolvement  in a   lending  scheme  is t he  avoidance  of  state  

law.   

233.  The  extent  to  which t he  true-lender  doctrine  would a pply  to t ransactions de signed  

to t ake  advantage  of t he  Non-bank  Interest  Provision i s a n “ important  aspect  of t he  problem”  that  

the  FDIC  expressly  declined  to  consider.259  

234.  Several  comments  suggested t he  Rule’s fa cilitation of “  rent-a-bank”  schemes  

could be   mitigated  with F DIC  guidance  aimed  at  determining  when t he  bank i s t he  true  lender.260  

But  rather t han c onsider  the  merits  of  such  a  proposal, t he  FDIC  responded  only  that  it  “believes”  

whether  a  non-bank i s  the  “true  lender”  and wh ether  preemption unde r § 1  831d e xtends t o non- 

banks “ are  not  so i ntertwined t hat  they  must  be  addressed  simultaneously  by  rulemaking.”261  This  

                                                           
259  E.g., C omment  of  Adam  J. L evitin 10-11 (J  an. 5,   2020);  85 F ed. R eg.  at  44,146,  

44,152.  
260  E.g., C omment  of  Arthur E . W ilmarth, J r. 3 (  Jan.  17, 2020);   Comment  of  National  

Association of   Consumer  Credit  Administrators 2 (F  eb. 4, 2020  );  Comment  of C onference  of  
State  Bank Su pervisors  3-5 (Fe b. 4, 2020);    see  also  85 F ed. R eg.  at  44,152.  

261  85 F ed. R eg.  at  44,152. On J  uly  22, 2020, t  he  OCC  issued a   proposed rul e  regarding  
the  “true  lender”  doctrine, whi ch c ourts use   to de termine  which pa rty  is  the  actual  lender of a    
loan.  See  OCC,  National  Banks  and F ederal  Savings A ssociations as Le  nders, 85 F  ed. R eg.  
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is no a  nswer.  Because  section § 1831d a   pplies onl y  to FD IC  Banks, de termining  whether  the  

FDIC  Bank  is t he  “true  lender”  in n ecessary  for d etermining  whether  state  interest-rate  caps  

apply—the  core  issue  the  FDIC  Rule  seeks t o  address.  In  order t o a void i ssuing  an  arbitrary a nd  

capricious rul e, t he  FDIC  must  consider  the  important  aspects  of  the  problem;  it  cannot  simply  

ignore  difficult  elements  of t he  problems i ts  Rule  seeks t o  address.  

235.   “True  lender”  and “ rent-a-bank”  issues  are  “important  aspect[s]  of t he  problem”  

of t he  transferability  of r ate-cap e xemptions,  which t he  FDIC  was dut y-bound t o  consider.262  

236.  The  FDIC  also fa iled  to  consider  that  its R ule  would c reate  a  regulatory  vacuum,  

leading  to  an a bsence  of  reasonable  regulation a nd e nforcement.  FDIC  Banks a re  permitted t he  

privilege  of i nterest-rate  cap  preemption be cause  they a re  subject  to  a  comprehensive  regulatory  

regime  that  includes r egular re porting  requirements a s we ll  as supe rvisory  visits b y  the  FDIC  and  

other fe deral  regulators.  The  Rule’s  Non-bank  Interest  Provision, howe ver, woul d e xtend t hat  

privilege  to  any  buyer o f l oans i ssued b y  an F DIC  Bank, r egulated or not  .  

237.  For e xample, a s  noted  above, t he  FDIC  has not   even c onsidered whe ther  

provisions provi ding  penalties fo r  banks t hat  charge  interest  in  excess of   that  allowed b y  

§ 1831d(a )  would a pply  to l oan bu yers purs uant  to  the  Non-bank  Interest  Provision. T he  agency  

has fa iled t o c onsider e ven  the  most  basic  aspects  of  regulation a nd  enforcement  implicated b y  its  

Rule.  

238.  Because  the  FDIC  entirely  failed t o c onsider  important  aspects  of  the  problem  its  

Non-bank  Interest  Provision se eks t o a ddress,  the  Non-bank  Interest  Provision i s “ arbitrary,  

                                                           
44,223, 44,224 n.17, 44,227 (J    uly  22, 2020)   (to  be  codified a t  12 C .F.R. § 7.1031).    In publ ic  
remarks, t he  FDIC  Chair  stated she   expects t he  FDIC  to i ssue  its own “  true  lender”  rule  at  some  
point  in  the  future.  See  Manatt, OC C  Proposes  Rule  to  Define  the  ‘True  Lender’  Financial  
Services  Law,  https://www.manatt.com/insights/newsletters/financial-services-law/occ-proposes-
rule-to-define-the  (July  27, 2020) (“  Federal  Deposit  Insurance  Corporation  Chair J elena  
McWilliams st ated duri ng  the  board m eeting  on J une  25, 2020, t  hat  the  FDIC  would a ddress t he  
true  lender  doctrine  in a   rulemaking.”).  Neither t he  OCC’s “ true  lender”  proposal  nor t he  FDIC’s  
apparently  anticipated pr oposal  is a t  issue  in t his  lawsuit, a nd ne ither  has be aring  on whe ther t he  
FDIC  complied wi th  its st atutory  obligations w hen i t  issued i ts pre sent  Rule.  

262  Motor V ehicle  Mfrs. A ss’n, 463 U.S. a   t  43.  
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capricious, a n  abuse  of di scretion, or   otherwise  not  in a ccordance  with  law.”263  

H.  The  FDIC Co nsidered M atters  Congress D id  Not Inte nd It T  o Cons ider  

239.  In i ts  final  Rule,  the  FDIC  emphasizes  that  the  Non-bank  Interest  Provision wi ll  

enable  the  FDIC  to re ceive  the  highest  price  possible  for l oans i t  sells  when  it  takes ove r  the  

assets  of  failed b anks.264  The  FDIC  notes i t  has  a  “statutory  obligation t o m aximize  the  net  

present  value  return  from  the  sale  or di sposition of   . . . a   ssets [ of fa iled ba nks he ld  in F DIC-

receivership]  and m inimize  the  amount  of a ny  loss . . . .”    265  Allowing  non-banks t o c harge  interest  

rates i n e xcess of st  ate  law i s g ood pol icy, t he  FDIC  claims i n i ts fi nal  Rule,  because  it  will  allow  

the  agency  itself t o f etch  higher  prices  for  the  bank l oans i t  sells.   

240.  However, t his  justification wa s  entirely  absent  from  the  FDIC’s Pr oposed R ule,  

denying  the  public  the  opportunity  to c omment  on  it.  Indeed,  the  Proposed  Rule  never m entions  

the  FDIC’s  role  as  receiver  of f ailed ba nks, t he  Deposit  Insurance  Fund, or   loan sa les m ade  by  the  

FDIC  itself.266  The  FDIC’s  reliance  on  a  post  hoc  justification upon whi  ch t here  was no   

opportunity  to  comment  alone  is e nough t o re nder i ts  Rule  arbitrary  and c apricious.267  

241.  Moreover, t he  FDIC  failed t o e xplain t he  facts  that  support  its  post  hoc  

justification.  Importantly, i t  never e xplains whe ther a nd  to wha t  extent  state  interest-rate  caps  

actually  affect  the  prices  for  loans  the  FDIC  acquires  from  failed ba nks. T hese  are  facts known t  o  

the  FDIC  that  undergird i ts j ustification, a nd t he  FDIC  must  explain t he  relationship be tween  

them  and i ts de cision t o i ssue  the  Non-bank  Interest  Provision.  

242.  Additionally, t he  FDIC’s  invocation of   the  Federal  Deposit  Insurance  Fund  as a   

justification for   the  Non-bank  Interest  Provision i s  not  an a cceptable  basis  for  its R ule  because  

                                                           
263  5 U.S.C .  § 706(2 )(A).  
264  85 F ed. R eg.  at  44,149;  see  also St atement  by  FDIC  Chairman J elena Mc Williams on   

the  Final  Rule: F ederal  Interest  Rate  Authority  2 ( June  25, 2020), ht  tps://www.fdic.gov/news/  
speeches/spjun2520b.html  (“The  FDIC  cannot  maximize  the  return  on sa les of   failed b ank a ssets  
if t he  ability  of b anks t o se ll  loans on t  he  secondary  market  is  undermined.”).   

265  85 F ed. R eg.  at  44,149.  
266  84 F ed. R eg.  at  66,845-46 (se tting  forth t he  “Policy  Objectives”  of t he  Proposed R ule).  
267  5 U.S.C .  § 706(2 )(A).  
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this  is a   factor  “which  Congress  has  not  intended  it  to c onsider[.]”268  Congress  explicitly  stated  its  

purpose  in  exempting  FDIC  Banks f rom  state-law  interest  rate  caps:  “to  prevent  discrimination  

against  State-chartered i nsured  depository  institutions, i ncluding  insured  savings ba nks, or   

insured bra nches  of fo reign ba nks  with re spect  to i nterest  rates[.]”269  Congress di d not   list  among  

its  objectives  enabling  the  FDIC  itself t o se ll  loans t o  non-banks a t  higher  prices. T he  statute  does  

not  describe  the  sale  of  loans b y F DIC  Banks t hemselves, m uch l ess b y  the  FDIC  as  receiver.  

This c oncern,  which t he  FDIC  relies upon   post  hoc  for  the  Non-bank  Interest  Provision, i s  far  

afield of t  he  relevant  statute  and of t  he  matters C ongress i ntended  the  agency  to  consider  in  

issuing  rules  under  this st atute.   

243.  The  FDIC  similarly  cites  concern  for ba nk  “safety  and soundne ss”  as  a  reason  

underlying  its  Rule.270  Like  the  agency’s  invocation  of  the  Federal  Deposit  Insurance  Fund, ba nk  

safety  and so undness i s  a  factor  “which  Congress  has  not  intended  it  to c onsider”271  in i ssuing  

rules unde r  § 1831d. E  ven i f  it  were, i t  is di fficult  to i magine  how  a  rule  that  facilitates  predatory  

lending  and t he  evasion o f st ate  law i s a   safe  and s ound pra ctice.  

244.  The  FDIC’s  post  hoc  reliance  on f actors  Congress  did not   intend  for  it  to c onsider  

render  the  Rule’s  Non-bank  Interest  Provision “ arbitrary, c apricious, a n a buse  of di scretion, or   

otherwise  not  in a ccordance  with l aw”272  and “ in e xcess of st  atutory  jurisdiction, a uthority, or   

limitations, or short    of st atutory  right.”273  

I. 		 The  FDIC H as O ffered  an E xplanation f or  Its De cision T hat  Is Count er  to  
the  Evidence  and  Failed  To E xplain H ow  Evidence  Supports  Its  Decision,  
To E xamine  the  Relevant Data , a nd T o  Explain the   Connection  Between  
the  Facts  Found  and  the  Choice  Made  

245.  To support   its R ule,  the  FDIC  repeatedly  emphasizes t he  importance  of l oan  sales  

from  FDIC  Banks t o non -banks a s “ central  to  the  stability  and l iquidity  of  the  domestic  loan  

                                                           
268  Motor V ehicle  Mfrs. A ss’n, 463 U.S. a   t  43.  
	
269  12 U.S.C .  § 1831d.  
	
270  85 F ed. R eg.  at  44,152. 
	
271  See  Motor V ehicle  Mfrs.  Ass’n, 463 U.S. a   t  43. 
	
272  5 U.S.C .  § 706(2 )(A). 
	
273  5 U.S.C .  § 706(2 )(C).
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markets.”274  The  agency  explains t hat  “there  is c onsiderable  evidence  of unc ertainty  following  the  

Madden  decision”275  and t hat  that  Rule  will  “address  [this]  uncertainty”  and “ mitigate  the  

potential  for fu ture  disruption t o t he  markets for l  oan  sales  and s ecuritizations . . . a    nd  a  resulting  

contraction i n a vailability  of  consumer c redit.”276  But  this e xplanation ru ns c ounter  to  the  

evidence  before  the  agency,  as t he  FDIC  itself e lsewhere  acknowledges.  

246.  In  another  section of i  ts R ule, t hough, t he  FDIC  affirmed, “ While  several  

commenters  cited t o st udies di scussing  the  adverse  effects of   Madden  in t he  Second C ircuit,  as  

well  as  anecdotal  evidence  of i ncreased di fficulty  selling  loans m ade  to  borrowers i n  the  Second  

Circuit  post-Madden, t he  FDIC  is not   aware  of  any  widespread o r  significant  negative  effects  on  

credit  availability  or se curitization m arkets ha ving oc curred t o t his poi nt  as a   result  of t he  Madden  

decision.”277  Accordingly, i t  “does not   expect  immediate  widespread  effects on c  redit  

availability”  arising fr om  its R ule.278  

247.  The  FDIC  cannot  have  it  both w ays:  it  cannot  both  claim  that  the  Rule  will  rectify  

the  disruption t o  credit  markets c aused b y  Madden  and st ate  that  it  is una ware  of a ny  evidence  of  

disruption a nd e xpects t he  Rule  to ha ve  little  effect  on c redit  markets.  Its  equivocal  stance  on t he  

facts  and pr edictions und erlying  its  Rule  render  the  Rule  arbitrary  and c apricious.  

248.  Even i gnoring  the  FDIC’s  own  conflicting  positions, i ts  Rule  is unsupport ed b y  the  

evidence  in t he  record. A s one   comment  put  it, “ the  FDIC  has pre sented  no  evidence  that  the  sale  

of de bt  obligations wi th  interest  rates t hat  exceed s tate  usury  caps i s  a  material  source  of l iquidity  

for  any  bank, m uch  less f or ba nks i n ge neral.”279  Banks pri marily  obtain  liquidity  through ot her  

means a nd do not    generally  rely  on s ales  of  non-mortgage  loans fo r  liquidity.280  The  FDIC’s  

                                                           
274  85 F ed. R eg.  at  44,149;  see  also i d.  at  44,151 (“ State  banks ne ed t he  ability  to se ll  

loans i n orde r  to  properly  maintain t heir c apital  and l iquidity.”).  
275  Id.  at  44,152.  
276  Id.  at  44,155.  
277  Id.  at  44,156.  
278  Id.  at  44,155.  
279  Comment  of  Adam  J. L evitin 7 (J  an. 5, 2020).    
280  Id.  
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explanation fo r i ts  Rule  is, t hus, c ontrary  to  the  evidence  before  it.281  

249.  FDIC  Banks m ay  already  sell  their l oans t o a ny  of  the  more  than  5,200 ot her  

FDIC-insured ba nks i n  the  United  States, a ll  of  which be nefit  from  the  state-law pre emption  

provisions of § 1831d or pa     rallel  provisions i n t he  NBA, Hom e  Owners’ L oan  Act, a nd ot her  

federal  banking  laws.282  

250.  The  FDIC  has l ikewise  not  shown t hat  sales of   loans t o non-ba nks  have  been  

significantly  inhibited b y  Madden.  If  a  non-bank b uyer c annot  charge  the  same  rate  of i nterest  as  

the  selling  bank, b ank l oans m ay  be  sold for a    discounted purc hase  price, b ut  the  FDIC  has not   

shown t hat  any  such  discount  would m aterially  interfere  with  any  power  granted b y  Congress.  

251.  The  FDIC  touts  the  importance  of F DIC  Banks’  transfer  of l oans t o non-ba nks,  

calling “ securitizations, l oan  sales,  and s ales of pa  rticipation i nterests  in l oans”  “crucial  to t he  

safety  and so undness of t  hese  banks’ op erations.”283  It  specifically  cites  “[s]ecuritizations”  as “ an  

example  of  banks’ re liance  on t he  loan  sale  market  to non-ba nks  for l iquidity.”284  But  the  FDIC’s  

claims a bout  the  importance  of se curitization a nd ot her  loan  transfers t o  non-banks a re  

misleading. As one    commenter  noted:  

While  banks of   all  sizes  engage  in r esidential  mortgage  securitization, m ost  
mortgage  loans a re  already  exempt  from  state  usury  laws. Onl y  a  handful  of t he  
very  largest  banks e ngage  in se curitization of   any  other  asset  class.  Other  than  
securitization, ba nks  rarely  assign l oans t o non-ba nks ot her t han se lling c harged-
off  debts  (for pe nnies on   the  dollar)  or a s p art  of  rent-a-bank p artnerships i n  which  
banks ori ginate  loans  according  to a   non-bank’s sp ecifications fo r sa le  to a   non-
bank.285  

252.  The  two e mpirical  studies bri efly  mentioned  in  the  FDIC  Rule  do not   sufficiently  

support  the  sweeping  preemption of st  ate  usury  caps, a nd t he  agency  has no t  explained how   they  

                                                           
281  See  Motor V ehicle  Mfrs.  Ass’n, 463 U.S. a   t  43.  
282  Comment  of  Adam  J. L evitin 8, 12 (J   an. 5, 2020);    see  also, e .g., 12 U.S.C  .  § 85(a )  

(preempting  state-law  interest-rate  caps a s  applied  to na tional  banks);  id.  § 1463(g)( 1) (sa me  with  
respect  to f ederal  savings  associations).  

283  85 F ed. R eg.  at  44,150.
	 
284  Id.  at  44,152.
	 
285  Comment  of  Adam  J. L evitin, At tachment  3 a t  8-9  (Jan. 5, 2020)    (emphasis i n
	 

original).  
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relate  to i ts  conclusions.286  One  of  these  studies  relies on non-publ  ic  proprietary  data  from  three  

“marketplace-lending  platforms,”  which a re  relatively  novel  players i n t he  lending  market  and a re  

not  likely  to be   representative  of t he  ordinary  bank-loan pro grams  (like  credit  cards) t hat  were  at  

issue  in  Madden  and a re  directly a ffected b y  this  Rule.287  

253.  The  other  study  cited i n t he  Rule  attempts t o  create  a  causal  chain b etween  the  

Madden  decision a nd t he  number  of ba nkruptcies  later oc curring  in t he  Second C ircuit.288  

Contrary  evidence  in  the  record d emonstrates t hat  consumers  and sm all  businesses a re  harmed b y  

high i nterest-rate  loans, a nd t hus t hat  Madden  is l ikely  to ha ve  been be neficial  rather t han  

harmful.289  The  FDIC  never  explains how or whe   ther  it  considered  the  conflict  between t his st udy  

and ot her  evidence  in  the  record.   

254.  The  Rule  provides  no di scussion of t  he  methods use d i n t hese  two st udies, t heir  

results, or   the  substantive  role, i f a ny, t hey  played  in t he  FDIC’s c onsideration of   its R ule  and  

regulatory  comments,290  rendering  the  agency’s  reliance  on t hem  arbitrary  and c apricious.291  

255.  The  FDIC  repeatedly  emphasizes  that  the  “Administrative  Procedure  Act  does not   

require  an a gency  to prod uce  empirical  evidence  in rul emaking[.]”292  It  states  instead t hat  that  

empirical  evidence  is un necessary  where, a s h ere,  the  “agency’s de cision i s pri marily  

predictive.”293  But  whatever t he  merits of t  his posi tion, t he  FDIC  “must,”  at  the  very  least,  

“examine  the  relevant  data  and a rticulate  a  satisfactory  explanation for i  ts a ction i ncluding a   

rational  connection be tween  the  facts found a  nd t he  choice  made.”294  That  requirement  is sa tisfied  

when t he  agency’s  explanation i s c lear  enough t hat  its  “path m ay re asonably  be  discerned.”295  But  

                                                           
286  85 F ed. R eg.  at  44,155.  
287  See  generally  Comment  of  Colleen  Honigsberg  (Jan. 1 4, 2020).   
288  See  generally  Piotr Da nisewicz  and  Ilaf  Elard, “ The  Real  Effects of   Financial  

Technology:  Marketplace  Lending  and Pe rsonal  Bankruptcy”  (July  5, 201 8),  
http://dx.doi.org/10.2139/ssrn.3208908.  

289  E.g., C omment  of  Center  for R esponsible  Lending  50-60  (Feb. 4, 2020).    
290  85 F ed. R eg.  at  44,155.  
291  5 U.S.C .  § 706(2 )(A).  
292  85 F ed. R eg.  at  44,152.  
293  Id.  (quotation a nd c itation om itted).  
294  Motor V ehicle  Mfrs. A ss’n, 463 U.S. a   t  43 (i nternal  quotation a nd c itation om itted).   
295  Id.  (internal  quotation a nd c itation om itted).  
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where  an  agency  “has  failed  to pro vide  even t hat  minimal  level  of a nalysis, i ts a ction i s a rbitrary  

and c apricious a nd so c  annot  carry  the  force  of  law.”296  Moreover, a n  agency  may  not  rely  on  “an  

explanation fo r i ts  decision t hat  runs c ounter  to  the  evidence  before  [it].”297  

256.  For t he  reasons st ated a bove, t he  FDIC  did not   carry  its  burden  here, re ndering  the  

Non-bank  Interest  Provision a rbitrary,  capricious,  an a buse  of di scretion, a nd ot herwise  not  in  

accordance  with l aw.298  

CLAIM  1 
	

AGENCY  ACTION  THAT  IS ARB ITRARY, C APRICIOUS, AN   ABUSE  OF 
	

DISCRETION, AN D  OTHERWISE  NOT  IN ACC ORDANCE  WITH  LAW
	 

257.  The  States i ncorporate  by  reference  the  foregoing pa ragraphs.  

258.  Under  the  APA,  a  reviewing c ourt  shall  set  aside  agency  action t hat  is “ arbitrary,  

capricious, a n  abuse  of di scretion, or   otherwise  not  in a ccordance  with  law.”299  

259.  Among  other t hings, t he  FDIC  Rule  

a. 		 is c ontrary  to t he  plain st atutory  language  of § 18  31d t hat  it  purports t o i nterpret;  

b.		 ignores  elements  of  the  statutory  scheme  contrary  to t he  FDIC’s i nterpretation;  

c. 		 relies on st  atutory  provisions t hat  provide  no support   to  the  agency’s vi ew;  

d.		 is c ontrary  to t he  express  will  of C ongress  and  the  presumption a gainst  

preemption;  

e. 		 conflicts wi th t he  FDIC  and ot her  federal  bank  regulators’  longstanding  

interpretation of t  he  reach of fe  deral  preemption unde r § 1831d a   nd ot her  

equivalently  interpreted s tatutes;  

f. 		 exceeds t he  agency’s st atutory  authority  and i mpermissibly  seeks t o  overturn  a  

federal  court’s  construction of   an una mbiguous st atute;  

g.		 fails  to c onsider  important  aspects of t  he  problem, i ncluding  the  Rule’s  facilitation  

of “ rent-a-bank”  schemes, t he  applicability  of t he  true-lender  doctrine, a nd  the  

                                                           
296  Encino Mot orcars, 136   S. C t. a t  2125. 
	
297  Motor V ehicle  Mfrs. A ss’n, 463 U.S. a   t  43. 
	
298  5 U.S.C .  § 706(2 )(A). 
	
299  Id.  
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Rule’s  creation of   a  regulatory  vacuum, e ffectively  exempting  some  market  

participants fro m  both st ate  and f ederal  oversight;  

h.  rests  on fa ctors C ongress  did not   intend  the  FDIC  to  consider;  and  

i.  is c ontrary  to t he  evidence  that  the  sales  of  loans t o  non-banks a re  not  an  important  

source  of  liquidity  for FD IC  Banks  and fa ils t o e xplain whe ther  and how   the  facts  

in t he  administrative  record support   the  FDIC’s de cision.  

260.  Thus, for   the  many  reasons st ated a bove,  the  FDIC  Rule  is a rbitrary, c apricious, a n  

abuse  of di scretion, a nd  otherwise  not  in a ccordance  with  law,  and t he  Court  should se t  it  aside  

under  5 U.S. C. § 706(2)(A).    

CLAIM  2 
	

AGENCY  ACTION  IN  EXCESS  OF  STATUTORY JURI SDICTION, AUT HORITY, O R
	 

LIMITATIONS, O R  SHORT  OF  STATUTORY RIG HT
	  

261.  The  States i ncorporate  by  reference  the  foregoing pa ragraphs.  

262.  Under  the  APA,  a  reviewing c ourt  shall  set  aside  agency  action “ in e xcess of   

statutory  jurisdiction, a uthority, o r  limitations, or short    of st atutory  right.”300  

263.  Among  other t hings, t he  FDIC  Rule  

a. 		 is c ontrary  to t he  plain st atutory  language  of § 18  31d t hat  it  purports t o i nterpret;  

b.		 ignores  elements  of  the  statutory  scheme  contrary  to t he  FDIC’s i nterpretation;  

c. 		 is c ontrary  to t he  express  will  of C ongress  and  the  presumption a gainst  

preemption;  and  

d.		 exceeds t he  agency’s st atutory  authority  and i mpermissibly  seeks t o  overturn  a  

federal  court’s  construction of   an una mbiguous st atute.  

264.  Thus, for   the  many  reasons st ated a bove,  the  FDIC  Rule  is i n e xcess of st  atutory  

jurisdiction, a uthority, or   limitations, a nd short   of  statutory  right, a nd t he  Court  should se t  it  aside  

under  5 U.S. C. § 706(2)(C  ).  

DEMAND  FOR RE LIEF  

265.  The  States re spectfully  request  that  this  Court  enter  a  judgment  in t heir fa vor  and  
                                                           

300  5 U.S.C .  § 706(2 )(C).  
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grant  the  following  relief:  

A.  Declare  that  the  FDIC  violated t he  APA be cause  its  Rule  is a rbitrary,  

capricious, a n  abuse  of di scretion, or   otherwise  not  in a ccordance  with  law;   

B.  Declare  that  the  FDIC  violated t he  APA be cause  its  Rule  is i n e xcess o f  

statutory  jurisdiction, a uthority, o r  limitations, or short    of st atutory  right;   

C.  Declare  that  the  FDIC  violated t he  APA be cause  its  Rule  constitutes  

agency a ction t aken wi thout  procedure  required  by l aw;  

D.  Hold unl awful  and se t  aside  the  FDIC  Rule’s Non- bank  Interest  Provision,  

codified a t  12 C .F.R. § 3  31.4(e);  and  

E.  Grant  other  relief a s t he  Court  deems  just  and pro per.  
 
 
Dated:  August  20, 2020   Respectfully  submitted,  
  

XAVIER  BECERRA  
Attorney  General  of C alifornia  
NICKLAS  A.  AKERS  
Senior Assi stant  Attorney  General  
 
_/s/  Devin  W. Maune y______________  

 DEVIN  W.  MAUNEY  
Deputy  Attorney  General  
 
Office  of  Attorney  General  
Consumer  Protection Se ction  
1515 C lay  St., 20 th  Floor  
Oakland, C alifornia  94612  
Phone:  (510) 879-0 814  
Fax:  (510)  622-2270  
Email:  devin.mauney@doj.ca.gov  
 
Attorneys f or  Plaintiff   
the  People  of  the  State  of  California  
 
 
KARL  A.  RACINE  
Attorney  General  
 
_/s/  Benjamin M.   Wiseman__________  
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BENJAMIN  M.  WISEMAN  
Director, O ffice  of C onsumer  Protection  
 
Attorney  General  for t he  District  of C olumbia  
400 6 th  St.  N.W., 10 th  Floor  
Washington, D.C . 20001   
Phone:  (202) 741-5 226  
Email:  Benjamin.wiseman@dc.gov   
 
Attorneys f or P laintiff  the  District  of  Columbia  
 
 
KWAME  RAOUL
	 
Attorney  General  of  Illinois
	 
GREG  GRZESKIEWICZ
	 
Bureau C hief
	 
 
_/s/  Erin Grot heer_________________
	 
ERIN  GROTHEER*
	 
Assistant  Attorney  General 
	
 
Office  of  the  Illinois At torney  General  
Consumer  Fraud  Bureau  
100 W .  Randolph St ., 12 th  Floor  
Chicago,  Illinois 60601   
Phone:  (312) 814-4 424  
Email:  egrotheer@atg.state.il.us   
 
Attorneys  for P laintiff   
the  People  of  the  State  of  Illinois  
 
 
MAURA  HEALEY
	 
Attorney  General  of t he
	  
Commonwealth  of  Massachusetts
	 
 
_/s/  Brendan T.   Jarboe_____________
	 
BRENDAN  T.  JARBOE* 
	
Assistant  Attorney  General 
	
 
Consumer  Protection D ivision  
Office  of  Attorney  General  Maura  Healey  
One  Ashburton Pl ace  
Boston, MA   02108  
Phone:  (617) 727-2 200  

                                                           
  Not  yet  admitted t o t he  Bar o f  this C ourt.  
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Email:  brendan.jarboe@mass.gov   
 
Attorneys f or P laintiff   
the  Commonwealth of   Massachusetts  
 
  
KEITH  ELLISON
	 
Attorney  General  of Mi nnesota
	 
 
_/s/  Adam W elle___________________
	 
ADAM  WELLE*
	 
Assistant  Attorney  General 
	
 
Minnesota  Attorney  General’s O ffice  
Bremer  Tower, Sui te  1200  
445 Mi nnesota  Street  
St.  Paul, MN 55101    
Phone:  (651_ 757-1425   
Email:  adam.welle@ag.state.mn.us  
 
Attorneys f or P laintiff  the  State  of  Minnesota  
 
 
GURBIR  S.  GREWAL  
Attorney  General  of  New J ersey  
 
_/s/  Tim She ehan__________________  
TIM  SHEEHAN*  
Deputy  Attorney  General  
New  Jersey  Office  of t he  Attorney  General  
25 Ma rket  Street  
Trenton, Ne w  Jersey  08625  
Phone:  (609) 815-2 604  
Email:  
tim.sheehan@law.njoag.gov  
 
Attorneys  for P laintiff  the  State  of  New  Jersey  
 
 
LETITIA  JAMES
	 
Attorney  General  of  New York 
	 
JANE  M.  AZIA
	 
Bureau C hief
	 
 
_/s/  Christopher  L.  McCall__________ 
	
CHRISTOPHER  L.  MCCALL*
	 
Assistant  Attorney  General 
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Office  of  the  New York S  tate  Attorney  General  
Consumer  Frauds  &  Protection B ureau  
28  Liberty  Street  
New  York,  New  York 10 005  
Phone:  (212) 416-8 303  
Email:  christopher.mccall@ag.ny.gov   
 
Attorneys f or P laintiff   
the  People  of  the  State  of  New  York  
 
 
JOSHUA  H.  STEIN
	 
Attorney  General  of  North  Carolina
	 
KEVIN  ANDERSON
	 
Division Di rector
	 
 
_/s/  Daniel  P. Mo steller____________ 
	
DANIEL  P.  MOSTELLER*
	 
Special  Deputy  Attorney Ge neral
	 
 
North C arolina  Attorney  General  Office  
Consumer  Protection D ivision  
114 W .  Edenton St reet  
P.O.  Box  629  
Raleigh, No rth C arolina  27602  
Phone:  (919) 716-6 000  
Email:  dmosteller@ncdoj.gov   
 
Attorneys f or P laintiff   
the  State  of  North C arolina  
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