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NOTICE OF MOTION AND MOTION TO DISMISS 

 PLEASE TAKE NOTICE that on July 27, 2023 at 10:00 a.m., or as soon 

thereafter as the matter may be heard, in Courtroom 10D before the Honorable Fred 

Slaughter of the United States District Court for the Central District of California, 

located at 411 West 4th Street, Santa Ana, CA 92701, Defendants Governor Gavin 

Newsom, in his official capacity as Governor of the State of California, and 

individually, Gustavo Velasquez, in his official capacity as Director of the State of 

California Department of Housing and Community Development, and individually, 

and the State of California Department of Housing and Community Development 

will and hereby do move this Court to dismiss the First Amended Complaint and all 

claims therein, pursuant to rules 12(b)(1) and 12(b)(6) of the Federal Rules of Civil 

Procedure. 

 This motion to dismiss is made on the grounds that this Court lacks subject 

matter jurisdiction and that Plaintiffs fail to state a claim upon which relief can be 

granted. This motion is based on this Notice of Motion and Motion, the 

Memorandum of Points and Authorities, the Request for Judicial Notice, the papers 

and pleadings on file, and upon such matters that may be submitted at the hearing. 

 This motion is made following the conference of counsel pursuant to L.R. 7-3, 

which took place on March 27, 2023 at 3:00 p.m. via teleconference, and pursuant 

to this Court’s April 11, 2023 Order Granting Joint Stipulation to Set Briefing 

Schedule on Motions Challenging First Amended Complaint. 
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Dated: May 1, 2023 
 

Respectfully submitted, 

ROB BONTA 
Attorney General of California 
DAVID PAI 
Supervising Deputy Attorney General 
 
 
/s/ Thomas Kinzinger 
 
 
MATTHEW T. STRUHAR 
THOMAS P. KINZINGER 
Deputy Attorneys General 
Attorneys for Defendants, Gavin 
Newsom, in his official capacity as 
Governor of the State of California, 
and individually; Gustavo Velasquez, 
in his official capacity as Director of 
the State of California Department of 
Housing and Community 
Development, and individually; and 
the California Department of Housing 
and Community Development  
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MEMORANDUM OF POINTS AND AUTHORITIES 

INTRODUCTION 

Plaintiffs City of Huntington Beach, Huntington Beach City Council, Mayor 

Tony Strickland, and Mayor Pro Tem Gracey Van Der Mark (collectively, the City 

or Plaintiffs) want to shirk their responsibility to meet their fair share of the state’s 

housing needs, and this case is only the latest chapter in the City’s longstanding 

defiance of state housing laws. Recognizing that “California has a housing supply 

and affordability crisis of historic proportions,” a matter of statewide concern, state 

courts have consistently upheld California’s housing laws against local 

challenges—including ones brought by Huntington Beach itself. See California 

Renters Legal Advoc. & Educ. Fund v. City of San Mateo, 68 Cal.App.5th 820, 830 

(2021); see also Request for Judicial Notice (RJN), Ex. 1, City of Huntington Beach 

v. Newsom, et al. (Los Angeles County Superior Court, Case No. 30-2019-

01044945), Order Denying Petition for Writ of Mandate (Jan. 28, 2021) (finding 

that California’s housing laws “do not violate the municipal affairs doctrine of the 

California Constitution and may be enforced [against charter cities]”) (no appeal 

taken).  

Now, Plaintiffs try their hand in federal court, alleging baseless federal 

constitutional claims in yet another attempt to challenge the state’s housing laws. 

However, Ninth Circuit law makes perfectly clear that cities, as political 

subdivisions, have no standing to sue the State in federal court for alleged 

constitutional violations. Even if Plaintiffs could establish standing, this case is a 

transparent attempt to interfere with an ongoing state-court lawsuit that the State 

has brought against Huntington Beach over the city’s refusal to comply with state 

housing laws, including its failure to adopt a compliant housing element—the very 

subject of this case. Accordingly, this Court should abstain under the doctrine of 

Younger v. Harris. Finally, even if this Court were to reach the merits, each and 

every one of the numerous claims alleged in the First Amended Complaint (FAC) 
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fails as a matter of law. Even assuming the city could assert the First Amendment 

as grounds for refusing to comply with state housing laws, and it cannot, the 

challenged requirements do not restrict protected “speech.” Plaintiffs’ due process 

claims are similarly meritless, if not frivolous. And all of Plaintiffs’ state-law 

claims are squarely barred by the Eleventh Amendment. Because the FAC’s 

numerous defects cannot be cured by amendment, it should be dismissed without 

leave to amend. 

BACKGROUND 

I. THE STATE’S HOUSING LAWS 

Two state housing laws are at issue here. The first is Article 10.6 of the 

California Government Code, better known as the Housing Element Law. Cal. Gov. 

Code § 65580, et seq. The second, which is technically part of the Housing Element 

Law, is the Housing Accountability Act (HAA). § 65589.5.1 

Under these laws, local governments must include a housing element as part 

of their general plan. § 65302(c). Housing elements, which must be updated every 5 

to 8 years, set forth how local governments will control and foster the development 

of housing to accommodate growing regional housing needs for residents across all 

income levels (very low-, low-, moderate-, and above moderate-income). § 65588. 

This is commonly referred to as the Regional Housing Needs Allocation (RHNA) 

process.  

The RHNA process plays a critical role in setting the stage for housing 

production and is designed to bring local zoning and planning into alignment with 

the state’s regional housing needs. § 65584 et seq. Briefly, in each housing element 

cycle, the California Department of Housing and Community Development (HCD), 

relying on data supplied by the Department of Finance concerning projected 

household growth across all income levels, assigns a target number or goal for 

                                           
1 Unless otherwise specified, all further statutory references are to the 

California Government Code.  
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additional housing units to each region of the State. A final determination of 

regional housing needs is made in consultation with the appropriate regional 

council of governments. § 65584(b). Each regional council of government, such as 

the Southern California Association of Governments (SCAG), of which the City is 

a member, then allocates its assigned number of housing units to its member 

jurisdictions. § 65584.05(a). The draft allocation is distributed to member 

jurisdictions at least 18 months prior to the scheduled housing element revision 

deadline. Id. Any member jurisdiction wishing to appeal its draft allocation must 

then do so, to its regional council of government, within 45 days. § 65584.05(b). 

Final allocations are adjusted based upon the results of the administrative appeals. § 

65584.05(e).  

In updating their housing elements, local governments must prepare a draft 

housing element for review by HCD. § 65585(b). HCD reviews the draft and issues 

findings on whether it substantially complies with the Housing Element Law. 

§ 65585(b)(3), (e). If it does not, then the local government may either conform the 

proposed housing element to HCD’s comments or adopt it without changes. 

§ 65585(f) (emphasis added). If it does the latter, it must explain why it believes 

that its draft complies with the law. Id. HCD will then determine whether an 

enforcement action is necessary. § 65585(h), (i). 

The HAA helps enforce these obligations and ensures that each city is doing 

its part to facilitate the development of affordable housing across the state. One way 

it does so is through the “Builder’s Remedy,” a self-effectuating provision of the 

HAA which prohibits cities from relying on outdated planning and zoning rules as a 

basis for disapproving new affordable housing projects. § 65589.5(d)(5). 

Specifically, when a local government fails to maintain a substantially compliant 

housing element that meets or exceeds its allotted share of regional housing needs 

by the relevant deadline—here, October 15, 2021—affordable housing developers 

may invoke the “Builder’s Remedy,” which sharply limits a city’s ability to deny 
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affordable housing projects. § 65589.5(d)(5). When the “Builder’s Remedy” is 

invoked, a city may not deny a proposed affordable housing development solely on 

the grounds that it is noncompliant with local zoning or general plan standards. 

II. THE CITY’S ACTIONS LED TO THIS POINT 

This is not the City’s first attempt to challenge state housing law. Instead, this 

action is part of the City’s unsuccessful pattern of resistance to its obligations under 

state law. 

A. Huntington Beach’s Previous Failed Attempts to Flout State 
Housing Laws 

In 2019, the City filed two lawsuits in state court seeking to prevent the 

enforcement of state housing law, including the Housing Element Law, against 

Huntington Beach. See RJN, Ex. 1. These lawsuits challenged state laws that, inter 

alia, reduced a city’s authority to block housing projects if it did not meet its 

RHNA target and made charter cities subject to the full Housing Element Law for 

the first time. Huntington Beach argued that these laws represented an 

unconstitutional overreach into the City’s “home rule” authority over municipal 

affairs. Cal. Const., art. XI, § 5, see generally State Bldg. & Constr. Trades Council 

of California v. City of Vista, 54 Cal. 4th 547, 556 (Cal. 2012). In an order denying 

both petitions, the Los Angeles Superior Court thoroughly considered and rejected 

Huntington Beach’s arguments that these laws violated the municipal affairs 

provision of the California Constitution. RJN, Ex. 1. Huntington Beach did not 

appeal this decision. 

Days after Huntington Beach filed its petitions for writs of mandate, HCD 

sued Huntington Beach for its failure to bring its fifth-cycle (2013 through 2021) 

housing element into substantial compliance with state law and for illegally 

downzoning property. See RJN, Ex. 2, California Department of Housing and 

Community Development v. City of Huntington Beach et al. (Orange County 
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Superior Court, Case No. 30-2019-01046493). After the City unsuccessfully 

demurred, it adopted a compliant fifth-cycle housing element. Id. 

B. The City’s Latest Efforts to Skirt Its Obligations, and HCD’s 
Pending State-Court Lawsuit to Once Again Bring the City Into 
Compliance 

Despite these previous failed attempts to flout state housing requirements, the 

City has continued its pattern of defiance. On February 21, 2023, the City adopted a 

policy banning new housing accessory dwelling and duplex units on its residents’ 

property, in clear violation of state laws requiring ministerial approval of such 

projects. See RJN, Ex. 3. The City has also failed to adopt a compliant sixth-cycle 

housing element.2 

In the face of these violations, HCD and the Attorney General of California 

brought an enforcement action against the City on March 8, 2023, which is 

ongoing. Id. The complaint initially focused on the City’s unlawful ban on 

accessory dwelling and duplex units, which the City quickly repealed. Id. at Ex. 4. 

On April 10, 2023, HCD and the Attorney General added a claim addressing the 

City’s failure to adopt a compliant sixth-cycle housing element; a motion to amend 

the complaint is pending. See id. Ex. 4. 

                                           
2 HCD issued its final determination of the sixth-cycle allocation of 

1,341,827 new housing units to SCAG on October 15, 2019. See RJN, Ex. 5. SCAG 
issued its draft RHNA allocations on or about September 11, 2020. Id. Huntington 
Beach appealed its RHNA allocation and argued inter alia that as a charter city it 
was exempt from RHNA law. Id. SCAG considered the City’s appeal in a January 
2021 hearing and ultimately denied it. Id. On July 1, 2021, SCAG issued its final 
distribution of RHNA allocations, with 13,368 units assigned to Huntington Beach. 
RJN, Ex. 6. 

The City was required to adopt a compliant sixth-cycle housing element 
accounting for its RHNA target by October 15, 2021. See RJN, Ex. 7. It submitted a 
draft to HCD for review on August 1, 2022. Id. HCD informed the City that the 
draft element substantially complied with the Housing Element Law, but that the 
City Council would need to formally adopt it, and have it found in compliance, by 
October 15, 2022. Id. Otherwise, by law HCD could not find it in compliance until 
the City completed certain actions to implement the draft housing element. Id. The 
City has not adopted a compliant housing element as of the date of this filing. 
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C. The Instant Litigation 

In its FAC, the City raises eleven separate causes of action, alleging that 

Governor Gavin Newsom, HCD Director Gustavo Velasquez, and HCD itself 

(collectively, the “State Defendants”) have violated the United States Constitution’s 

First Amendment, the Fourteenth Amendment’s guarantee of procedural due 

process, the Fourteenth Amendment’s guarantee of substantive due process, the 

Commerce Clause, the California Constitution’s provisions regarding charter city 

authority, the state’s own housing laws, the California Constitution’s provisions 

regarding separation of powers, the California Constitution’s prohibition on bills of 

attainder, the California Environmental Quality Act, and the California 

Constitution’s prohibition on special statutes. The City also alleges the State 

Defendants have somehow committed fraud. See FAC, passim. 

The City filed a TRO application on March 14. See ECF No. 10. The TRO 

application cited the March 21 City Council meeting as cause for this Court’s 

emergency intervention to protect the City from having to adopt its own proposed 

housing element and to avoid any consequences from the (already in effect) 

Builder’s Remedy. See § 65589.5(d)(5). All defendants then in the case opposed the 

application. ECF No. 29, 31, 33. On March 21, the Court denied the application, 

holding, inter alia, that the City had not sufficiently shown it was entitled to ex 

parte relief, that it had not shown it was likely to succeed on the merits, and that it 

had not demonstrated a likelihood of irreparable harm. See ECF No. 35. 

On March 27, the City filed its FAC, which is the operative complaint in this 

case. ECF No. 38. The FAC differs only slightly from the initial complaint, 

primarily adding allegations aimed at bolstering the City’s First Amendment speech 

claims. FAC ¶¶ 123-126. As explained below, the FAC is still manifestly deficient 

and should be dismissed with prejudice. 
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STANDARD OF REVIEW 

I. FEDERAL RULE OF CIVIL PROCEDURE 12(B)(1) 

Federal Rule of Civil Procedure Rule 12(b)(1) allows a party to raise the 

defense that the court lacks jurisdiction over the subject matter of a claim. Thornhill 

Publ’g Co. v. Gen. Tel. & Elecs., 594 F.2d 730, 733 (9th Cir. 1979). A Rule 

12(b)(1) motion attacks the allegations of the complaint. In such cases, and similar 

to the standards applicable to Rule 12(b)(6) motions, the district court must accept 

the allegations of the complaint as true. Chandler v. State Farm Mut. Auto. Ins. Co., 

598 F.3d 1115, 1121-22 (9th Cir. 2010). However, where a Rule 12(b)(1) motion is 

brought, the “party asserting federal subject matter jurisdiction bears the burden of 

proving its existence.” Id. at 1122. 

II. FEDERAL RULE OF CIVIL PROCEDURE 12(B)(6) 

A motion to dismiss under Rule 12(b)(6) tests the legal sufficiency of the 

complaint. N. Star Int’l v. Ariz. Corp. Comm’n, 720 F.2d 578, 581 (9th Cir. 1983). 

To survive a motion to dismiss, a complaint must contain sufficient facts to state a 

claim for relief that is plausible on its face. Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009). “A Rule 12(b)(6) dismissal may be based on either a lack of a cognizable 

legal theory or the absence of sufficient facts alleged under a cognizable legal 

theory.” Johnson v. Riverside Healthcare Sys., LP, 534 F.3d 1116, 1121 (9th Cir. 

2008) (internal quotation omitted). The court accepts as true all material allegations 

in the complaint and construes them in the light most favorable to the plaintiff. Lazy 

Y Ranch Ltd. v. Behrens, 546 F.3d 580, 588 (9th Cir. 2008).  

LEGAL ARGUMENT 

I. THIS CASE IS NOT JUSTICIABLE 

A. Plaintiffs Lack Standing to Bring Their Claims 

The Supreme Court has expressly held that municipal governments do not 

have federal constitutional rights vis-à-vis state governments. This is fatal to 

Plaintiffs’ federal constitutional claims. 
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“A municipal corporation, created by a state for the better ordering of 

government, has no privileges or immunities under the Federal Constitution which 

it may invoke in opposition to the will of its creator.” Williams v. Mayor & City 

Council of Baltimore, 289 U.S. 36, 40 (1933). Rather, it is longstanding law that 

states may control the conduct of their own subdivisions. Over a century ago, the 

Supreme Court held that “[m]unicipal corporations are political subdivisions of the 

state, created as convenient agencies for exercising such of the governmental 

powers of the state as may be [e]ntrusted to them.” Hunter v. City of Pittsburgh, 

207 U.S. 161, 178 (1907). Thus, the United States Constitution does not protect 

municipal corporations vis-à-vis the state: “[T]he state is supreme, and its 

legislative body, conforming its action to the state Constitution, may do as it will, 

unrestrained by any provision of the Constitution of the United States.” Id. at 179.  

Put simply, subject to the restraints established by its own state constitution, 

California is entitled to govern the conduct of the city governments it created. Thus, 

the City of Huntington Beach has no standing in federal court to challenge state 

laws that govern its operations. “[P]olitical subdivisions of a state may not 

challenge the validity of a state statute in a federal court on federal constitutional 

grounds” because “they have no rights against the state of which they are a 

creature.” Palomar Pomerado Health Sys. v. Belshe, 180 F.3d 1104, 1107 (9th Cir. 

1999); see also City of San Juan Capistrano v. California Pub. Utilities Comm'n, 

937 F.3d 1278, 1280 (9th Cir. 2019) (“[W]e have consistently held that political 

subdivisions lack standing to challenge state law on constitutional grounds in 

federal court.”); City of S. Lake Tahoe v. California Tahoe Reg’l Plan. Agency, 625 

F.2d 231, 233–34 (9th Cir. 1980) (rejecting city’s federal constitutional challenge to 

state regulations for lack of standing). Huntington Beach’s status as a charter city is 

irrelevant to this analysis. Burbank-Glendale-Pasadena Airport Auth. v. City of 

Burbank, 136 F.3d 1360, 1364 (9th Cir. 1998) (finding charter city did not have 
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standing because “charter cities in California generally are defined as political 

subdivisions along with other governmental entities”).  

With respect to the City Council and the individual city executives, the 

Complaint does not assert any constitutional interest separate and distinct from the 

City’s interests. Plaintiffs’ First Amendment claim, for example, alleges that state 

housing laws unconstitutionally compel councilmembers to engage in “speech” 

about housing needs. But state housing laws impose obligations on cities, not on 

city councilmembers: any interest of Plaintiff councilmembers is entirely derivative 

of the City’s interests. See City of S. Lake Tahoe, 625 F.2d at 237. Moreover, any 

“personal dilemma” that a councilmember may harbor in complying with state law 

cannot confer standing because the councilmember lacks any “concrete personal 

injury” that differs from the consequences to the City. Id. In short, neither the 

Council nor its members have standing to raise constitutional challenges to state 

laws in federal court. Id.  

Because the City lacks standing, all of Plaintiffs’ federal claims necessarily 

fail. 

B. This Court Should Abstain From Hearing This Case Under The 
Younger v. Harris Doctrine 

Even if Huntington Beach had standing, this Court should dismiss Plaintiffs’ 

claims under the Younger doctrine of abstention due to the vital state interests at 

stake. 

Younger abstention avoids unnecessary friction in state-federal relations when 

parties on one side of a dispute file suit in state court and opposing parties file 

factually related proceedings in federal court. See Younger v. Harris, 401 U.S. 37 

(1971); United States v. Morros, 268 F.3d 695, 707 (9th Cir. 2001). Its purpose “is 

to avoid unnecessary conflict between state and federal governments.” Id. Younger 

abstention is appropriate where state court proceedings (1) are ongoing; (2) 

implicate important state interests; and (3) provide adequate opportunity to raise the 
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federal claims as defenses. Middlesex County Ethics Committee v. Garden State 

Bar Ass'n, 457 U.S. 423, 431 (1982). The Ninth Circuit also considers whether the 

requested relief will “enjoin—or have the practical effect of enjoining—ongoing 

state proceedings.” ReadyLink Healthcare, Inc. v. State Comp. Ins. Fund, 754 F.3d 

754, 758 (9th Cir. 2014). All of these criteria are satisfied in this case. 

With respect to parallel proceedings, Younger abstention is properly invoked if 

the state proceedings were initiated “before any proceedings of substance on the 

merits have taken place in the federal court.” Hawaii Housing Auth. v. Midkiff, 467 

U.S. 229, 238 (1984). Here, the State and HCD filed suit in Orange County 

Superior Court against Huntington Beach and its officials on March 8, 2023, 

seeking a writ of mandate due to their failure to comply with state housing laws. A 

day later, on March 9, 2023, Huntington Beach filed the instant action in this Court. 

Huntington Beach’s decision to run to federal court was clearly a response to the 

State’s earlier-in-time suit filed in state court, which remains pending. 

With respect to important state interests, California’s pressing commitment to 

ensuring cities are in compliance with state housing laws and not skirting their 

obligations to build additional, badly-needed housing fully justifies abstention. A 

wide variety of state interests qualify as “important” for purposes of Younger 

abstention. See Ohio Civil Rights Comm’n v. Dayton Christian Schools, Inc., 477 

U.S. 619, 625-629 (1986). Such vital interests include, as here, property law 

concerns such as land use and zoning questions. See Harper v. Public Service 

Comm'n of West Va., 396 F.3d 348, 352-353 (4th Cir. 2005) (collecting cases). The 

state court action clearly implicates these critical interests. 

The parallel state proceedings in Orange County Superior Court also provide 

Huntington Beach a full opportunity to litigate any federal claims it may be entitled 

to bring. State court proceedings are presumed adequate to raise the federal claim 

“in the absence of unambiguous authority to the contrary.” Pennzoil Co. v. Texaco, 

Inc., 481 U.S. 1, 15 (1987); Communications Telesystems Int'l v. California Pub. 
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Utility Comm’n, 196 F.3d 1011, 1020 (9th Cir. 1999) (state judicial review deemed 

adequate despite court’s practice of summarily denying petitions for review of 

CPUC decisions). Both lawsuits are factually intertwined and relate to Huntington 

Beach’s refusal to comply with valid California law, including the Housing 

Element Law and the RHNA allocation process. Plaintiffs have every right to raise 

their purported federal claims as defenses in the pending state court action. 

Finally, it is indisputable that the City’s requested relief would have the 

practical effect of enjoining ongoing state proceedings. Huntington Beach seeks 

relief that would, inter alia, enjoin the State Defendants from enforcing RHNA 

laws and declare the housing laws the State Defendants seek to enforce—including 

the entirety of the California Planning and Zoning Laws set forth at California 

Government Code § 65000 through 66300—to be unconstitutional under both the 

California and United States Constitutions. See FAC, Prayer for Relief. It could not 

be more obvious that the City’s objective is to halt the state’s pending lawsuit to 

enforce the state’s housing laws against the City. 

This Court should not unnecessarily entangle itself in ongoing state court 

proceedings and abstain from hearing this case under the Younger doctrine. 

C. The Eleventh Amendment Bars All of Plaintiffs’ State-Law 
Claims, as Well as All Claims, State and Federal, Against 
Governor Gavin Newsom and the California Department of 
Housing and Community Development 

Assuming Plaintiffs have standing (which they do not) and should this Court 

decline to abstain under the Younger doctrine, the Eleventh Amendment would still 

bar all of Plaintiffs’ state-law claims, as well as all claims, state and federal, against 

Governor Newsom and HCD. 

The Eleventh Amendment prohibits federal lawsuits against a state or a state 

agency unless the state has consented to the suit or Congress has abrogated the 

state’s immunity. Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 99-100 

(1984). “[T]he principle of sovereign immunity is a constitutional limitation on the 
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federal judicial power established in Art. III.” Id. at 98. Plaintiffs have not alleged 

that California has consented to this suit, or that Congress has abrogated the state’s 

Eleventh Amendment immunity. Nor could they in good faith. See id. (consent 

must be “unequivocally expressed”). A suit against a state official is likewise barred 

under the Eleventh Amendment when the state itself is the “real, substantial party in 

interest.” Pennhurst, 465 U.S. at 101. The “general rule is that relief sought 

nominally against an officer is in fact against the sovereign if the decree would 

operate against the latter.” Id. 

A narrow exception under Ex Parte Young, 209 U.S. 123 (1908), permits 

citizens to sue state officers in their official capacities for prospective declaratory or 

injunctive relief regarding the officers’ alleged violations of federal law. Coal. to 

Defend Affirmative Action v. Brown, 674 F.3d 1128, 1133-34 (9th Cir. 2012) 

(emphasis added). Suits attempting to enforce state law against a state or its 

officials, however, do not fall within the Ex Parte Young exception. Pennhurst, 465 

U.S. at 121. Thus, all of Plaintiffs’ state-law claims (Claims for Relief 5 through 

11) are squarely barred. Id. 

The Eleventh Amendment also bars all claims, state and federal, against 

Governor Gavin Newsom and HCD. To be amenable to suit, a state official “must 

have some connection with the enforcement of the act [being challenged].” Coal. to 

Defend Affirmative Action, 674 F.3d at 1134 (quoting Ex Parte Young). Such 

connection “must be fairly direct; a generalized duty to enforce state law or general 

supervisory power over the persons responsible for enforcing the challenged 

provision will not subject an official to suit.” Id.  

Governor Newsom is not alleged to have any direct involvement in enforcing 

the state housing laws at issue here, and his general duty to see that the laws of the 

state are “faithfully executed” (Cal. Const., art. V, § 1) is not enough, without more, 

to subject him to suit under Ex Parte Young. Thus, the Eleventh Amendment bars 

any claims against him. See Ass'n des Eleveurs de Canards et d'Oies du Quebec v. 
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Harris, 729 F.3d 937, 943 (9th Cir. 2013). Further, as an agency of state 

government, HCD is also entitled to Eleventh Amendment immunity. City of San 

Juan Capistrano, 937 F.3d at 1281 (“The Eleventh Amendment bars claims against 

a state—including its agencies—in federal court.”).  

II. PLAINTIFFS FAIL TO STATE ANY CLAIMS FOR RELIEF 

As set forth below, even if Plaintiffs were properly before this Court, their 

claims would still fail on the merits. 

A. The City Cannot Hide Behind the First Amendment as an 
Excuse for Violating State Housing Laws 

Plaintiffs First Amendment claim fails for the same reasons they lack 

standing. The City is a political subdivision of the state, subject to the state’s 

control and direction, not just with respect to housing requirements, but myriad 

others. Thus, they cannot use the First Amendment as an excuse to violate state 

housing and zoning laws. A municipality is a creature of the state and as such is 

bound to comply with state law, subject only to limits imposed by the state 

constitution. See Section 1.A. supra. If cities could invoke the First Amendment to 

avoid their obligations under state housing laws, they could do the same for 

virtually any law, merely by contending the law forces them to take actions that 

they “disagree” with. California government and the constitutional order, which 

makes cities political subdivisions subject to the control and direction of the state, 

would collapse. 

But even viewed through the lens of “free speech,” the laws at issue here do 

not compel or restrict speech in any way, and the claim therefore fails as a matter of 

law. As the parties invoking the First Amendment, Plaintiffs have the initial burden 

of showing that it even applies. See, e.g., Clark v. Cmty. for Creative Non-Violence, 

468 U.S. 288, 293 n.5 (1984). Here, the state laws at issue merely require the City 

to adopt and cyclically update a housing element as part of its general plan. 

§§ 65302(c), 65580, et seq. Failure to do so has consequences, but those 
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consequences do not punish cities for their views or “compel speech”; they impose 

consequences on cities for maintaining policies that violate state law. See, e.g., 

§ 65589.5(d)(5). If the City wants to control housing growth, it must do so in a 

manner consistent with state law, which requires that it meet its fair share of 

regional housing needs pursuant to clear and objective rules adopted in advance of a 

proposed new development. See California Renters, 68 Cal.App.5th at 850. The 

housing laws of which the City complains do not implicate, let alone violate, the 

First Amendment merely by placing conditions on how local governments regulate 

the production of housing.  

Plaintiffs contend that the State is violating their First Amendment rights by 

requiring the City to adopt legislation that includes certain declarations with respect 

to the “need for housing,” and take certain votes, at the time it adopts a housing 

element. FAC ¶ 11. But legislators have no protectable First Amendment interest in 

their votes on legislation. Nevada Comm’n on Ethics v. Carrigan, 564 U.S. 117 

(2011). In Carrigan, the Supreme Court upheld a Nevada statute requiring a 

legislator’s recusal in the event of a conflict of interest. Id. at 125. According to the 

Supreme Court, a legislative vote is an “apportioned share of the legislature’s 

power” to adopt or reject legislation. Id. at 125-26. “The legislative power thus 

committed is not personal to the legislator but belongs to the people; the legislator 

has no personal right to it.” Id. at 126. A “legislator has no right to use official 

powers for expressive purposes.” Id. at 127. “[T]he act of voting symbolizes 

nothing[,]” it is a “nonsymbolic act.” Id. at 126, 127. Thus, requiring local 

legislative bodies to vote on and adopt certain housing policies does not compel or 

proscribe speech. Nor does requiring the City to make certain findings under 

CEQA. See FAC ¶¶ 130-131. Indeed, if and when the City finally adopts a 

compliant housing element, it may simply state that it was required to do so by state 

law; nothing requires the City or city council members to “agree” with state law.  
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Indeed, Plaintiffs may publicly state their own views about state and local 

housing policies (including in the housing element itself), and nothing in the 

Housing Element Law prevents this. What they cannot do is openly defy state laws 

requiring the City to adopt land use policies consistent with the State’s housing 

needs and imposed on them by the Legislature. 

B. The City’s Due Process Claims Are Without Merit 

1. The City Has No Procedural Due Process Right to 
Challenge the State’s Housing Laws or RHNA Allocation 

Plaintiffs argue their procedural due process rights have been violated because 

they were excluded from providing input into the various legislative and 

administrative processes that resulted in its RHNA allocation, and because there is 

no judicial review of HCD’s RHNA determination.  

Even if the City possessed “due process” rights as against the State—and it 

does not—the City’s procedural due process claims would fail on the merits. “A 

procedural due process claim has two distinct elements: (1) a deprivation of a 

constitutionally protected liberty or property interest, and (2) a denial of adequate 

procedural protections.” Brewster v. Bd. of Educ. of Lynwood Unified Sch. Dist., 

149 F.3d 971, 982 (9th Cir. 1998). “The base requirement of the Due Process 

Clause is that a person deprived of property be given an opportunity to be heard ‘at 

a meaningful time and in a meaningful manner.’” Id. at 984. “[D]ue process does 

not always require an adversarial hearing . . . a full evidentiary hearing . . . or a 

formal hearing[.]” Buckingham v. Sec’y of U.S. Dep’t of Agr., 603 F.3d 1073, 

1082–83 (9th Cir. 2010) (internal quotations and citations omitted). Rather, “[d]ue 

process is flexible and calls for such procedural protections as the particular 

situation demands.” Mathews v. Eldridge, 424 U.S. 319, 334 (1976) (internal 

quotation and citation omitted). An analysis of whether due process has been 

afforded looks to three factors:  

[(1)] the private interest that will be affected by the official action; [(2)] 
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the risk of an erroneous deprivation of such interest through the 

procedures used, and the probable value, if any, of additional or 

substitute procedural safeguards; and [(3)] the Government’s interest, 

including the function involved and the fiscal and administrative burdens 

that the additional or substitute procedural requirement would entail.  

City of Los Angeles v. David, 538 U.S. 715, 716 (2003) (emphasis added).  

 Here, Plaintiffs argue that they do not have an opportunity to seek judicial 

review of their RHNA allocations. FAC ¶¶ 136-147. But there is no “private” 

interest at stake here, and constitutional due process does not always require 

judicial intervention. Indeed, as outlined above, Plaintiffs are afforded sufficient 

process to challenge their regional allocations under statute. See § 65584.05 

(providing for an administrative appeal process for member cities and counties to 

challenge their housing allocations to their respective council of governments). In 

fact, Huntington Beach already pursued an appeal to SCAG during the RHNA 

allocation process, which was denied. See footnote 2 supra; RJN, Ex. 5. The City 

has already been afforded adequate procedural due process, and its argument to the 

contrary is both contradicted by judicially noticeable facts and frivolous. 

2. Plaintiffs’ Substantive Due Process Claim Fails  

a. The City Has No Fundamental Right to Control Land 
Use 

The City’s substantive due process claim closely tracks its procedural due 

process claim and also fails as a matter of law. The Due Process Clause of the 

Fourteenth Amendment includes a substantive component that protects individual 

liberties from state interference. Mullins v. Oregon, 57 F.3d 789, 793 (9th Cir. 

1995). But the range of liberty interests that are protected is narrow, and has largely 

been confined to deeply personal matters such as marriage, procreation, 

contraception, family relationships, child rearing, education, and a person’s bodily 

integrity. Franceschi v. Yee, 887 F.3d 927, 937 (9th Cir. 2018). Plaintiffs do not 
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and could not allege violation of any such rights. A municipality’s control over 

local zoning is simply not a liberty interest protected by substantive due process.  

At base, Plaintiffs’ substantive due process claim (like all of its claims in this 

case) is rooted in their belief that, as a charter city, Huntington Beach enjoys 

unfettered “home rule” authority to control local zoning and permitting decisions. 

Plaintiffs are flatly incorrect. As California courts have repeatedly explained, the 

Legislature can permissibly limit a charter city’s authority and preempt local law 

when it deems a subject area to be of “statewide concern,” as the Legislature has 

often done for housing, and as California courts have consistently upheld.3 See, e.g. 

California Renters, 68 Cal.App.5th at 846-851 (upholding the constitutionality of 

the HAA against a “home rule” challenge); Ruegg & Ellsworth v. City of Berkeley, 

63 Cal.App.5th 277, 315 (2021) (upholding the constitutionality of section 65913.4, 

a streamline permit approval law for multifamily developments, against a “home 

rule” challenge); and Buena Vista Gardens Apartments Assn. v. City of San Diego 

Planning Dept., 175 Cal.App.3d 289, 306-307 (1985) (upholding the 

constitutionality of the Housing Element Law against a “home rule” challenge.) 

Plaintiffs do not have a “right” to control local zoning under the California 

Constitution, much less a fundamental right to control local zoning that is protected 

by the United States Constitution. Simply put, Plaintiffs have no likelihood of 

success on their substantive due process claim. 

b. The State’s Housing Laws Easily Pass Rational Basis 
Review 

Even if Plaintiffs could raise a valid constitutional claim (and they do not), 

they do not allege any circumstances triggering a level of scrutiny beyond rational 

basis review, which the State’s housing laws would easily meet. Romero-Ochoa v. 

Holder, 712 F.3d 1328, 1331 (9th Cir. 2013) (statute did “not implicate a 

                                           
3 In fact, one California court has already decided the exact issue of the 

Housing Element Law’s constitutionality in a “home rule” challenge brought by 
Huntington Beach. See RJN, Ex. 1. 

Case 8:23-cv-00421-FWS-ADS   Document 45   Filed 05/01/23   Page 29 of 35   Page ID #:515



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 
 20 

State Defendants’ Notice of Motion and Motion 
to Dismiss Complaint 

(8:23-cv-00421-FWS-ADS) 
 

fundamental right or target a suspect class, so it is subject to rational basis review”). 

Rational basis review “does not provide ‘a license for courts to judge the wisdom, 

fairness, or logic of legislative choices.’” Id. (quoting FCC v. Beach Commc’ns, 

Inc., 508 U.S. 307, 313 (1993)). The issue is not whether the legislature has chosen 

the best means for achieving its purpose, but only whether there are plausible 

reasons for the legislature’s action. Id. And in this case, the Legislature has 

repeatedly explained its rationale for passing the various housing laws, applying 

them to charter cities, and requiring cities to adequately zone for new housing via 

the RHNA process. See, e.g. §§ 65580 (Legislature’s findings with respect to 

Housing Element Law); 65589.5(a) (Legislature’s findings with respect to HAA). 

The state’s housing laws easily pass muster under rational basis review. 

C. The City’s Dormant Commerce Clause Claim is Without Merit 

The FAC does not state a viable dormant Commerce Clause claim. Dormant 

Commerce Clause jurisprudence is primarily “driven by concern about economic 

protectionism—that is, regulatory measures designed to benefit in-state economic 

interests by burdening out-of-state competitors.” Dep’t of Revenue v. Davis, 553 

U.S. 328, 337-338 (2008). “The principal objects of dormant Commerce Clause 

scrutiny are statutes that discriminate against interstate commerce.” CTS Corp. v. 

Dynamics Corp. of Am., 481 U.S. 69, 87 (1987). A state regulation does not 

become vulnerable to invalidation under the dormant Commerce Clause merely 

because it affects interstate commerce. See S. Pac. Co. v. State of Ariz., 325 U.S. 

761, 767, 65 S.Ct. 1515 (1945). And a critical requirement for proving 

a violation of the dormant Commerce Clause is that there must be a substantial 

burden on interstate commerce. See Nat’l Ass’n of Optometrists & Opticians v. 

Harris, 682 F.3d 1144, 1148 (9th Cir. 2012). 

The City claims that California’s housing laws are an attempt to offer 

“cheaper, more abundant housing than other states,” and that the housing laws 

“forc[e] Plaintiff(s), like other cities in California, to use and divert building 
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supplies and materials from other States” to build additional housing. FAC ¶¶ 165, 

167. However, the city utterly fails to explain how California’s housing laws, which 

require cities to rezone to allow the production of housing within California’s own 

borders, directly regulate, discriminate against, or excessively burden interstate 

commerce. Neither does the City explain how California’s laws requiring cities to 

zone for additional housing favor in-state economic interests over out-of-state 

interests. The housing laws have no requirement, for example, that California cities 

require homebuilders in their jurisdiction to use exclusively California-

manufactured products. Any impact on interstate commerce is clearly indirect and 

negligible. 

Plaintiffs have not and cannot plausibly plead that California’s housing laws, 

which regulate purely in-state municipal governance, violate the dormant 

Commerce Clause. This claim should be dismissed. 

D. The Court Should Dismiss All State Law Claims 

In addition to its federal claims, the City contends that, inter alia, the State’s 

housing laws violate the California Constitution, that the State’s housing laws 

constitute an illegal bill of attainder, that the State is somehow forcing the City to 

violate CEQA, and that the State defendants have somehow engaged in fraud. As 

the City’s complaint suffers from fatal jurisdictional defects and has not pled any 

viable federal claims, as discussed supra, this Court must dismiss the City’s state 

law claims, even if they could survive the Eleventh Amendment (and they do not). 

Where a district court dismisses all federal claims on the merits, it has 

discretion under 28 U.S.C. § 1367(c)(3) to adjudicate the remaining claims. 

Herman Fam. Revocable Tr. v. Teddy Bear, 254 F.3d 802, 806 (9th Cir. 2001). 

However, if the court dismisses for lack of subject matter jurisdiction, it has no 

discretion and must dismiss all claims. Id. As explained above, the City does not 

have standing to pursue federal claims against the State Defendants in federal court. 

Thus, this Court lacks subject matter jurisdiction over the City’s federal claims and 
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must dismiss the state law claims. Scott v. Pasadena Unified School Dist., 306 F.3d 

646, 664 (9th Cir. 2002). And even if the Court does not dismiss all federal claims, 

it may and should refuse to exercise jurisdiction over state law claims that, as here, 

would predominate over any remaining federal claim. 28 U.S.C. § 1367(c)(2). 

This Court also has discretion to decline jurisdiction over Plaintiffs’ 

declaratory relief claims, and should do so here. Under the Federal Declaratory 

Judgment Act, 28 U.S.C. § 2201(a), the exercise of jurisdiction in such cases is 

committed to the “sound discretion of the federal district courts.” Huth v. Hartford 

Ins. Co. of the Midwest, 298 F.3d 800, 802 (9th Cir. 2002) (citations 

omitted). “Even if the district court has subject matter jurisdiction, it is not required 

to exercise its authority to hear the case.” Id. In deciding whether to entertain a 

declaratory relief action, courts consider how the action would affect the principles 

of judicial economy, comity, and cooperative federalism that the Declaratory 

Judgment Act was designed to advance. Gov’t Employees Ins. Co. v. Dizol, 133 

F.3d 1220, 1224 (9th Cir. 1998) (en banc). Three primary factors guide the court’s 

exercise of its discretion: a district court should (1) avoid duplicative litigation, (2) 

discourage litigants from filing declaratory actions as a means of forum shopping, 

and (3) avoid needless determination of state law issues. Huth, 298 F.3d at 803; 

Dizol, 133 F.3d at 1225. “If there are parallel state proceedings involving the same 

issues and parties pending at the time the federal declaratory action is filed, there is 

a presumption that the entire suit should be heard in state court.” Dizol, 133 F.3d at 

1225. 

These factors strongly weigh against exercising federal jurisdiction in this 

case. This case is a transparent attempt to find a friendlier forum for the City’s 

baseless and repeatedly rejected “home rule” challenges to state housing laws. 

Further, the City could just as well raise its arguments—however meritless—as 

defenses in the enforcement action brought by the State Defendants and currently 

pending in Orange County Superior Court. The City does not need federal 
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declaratory relief in advance of such an action, particularly given its specious bases 

for asserting federal subject matter jurisdiction, and also because it could always 

bring itself into compliance with the Housing Element Law by adopting and 

implementing a compliant housing element. See § 65585(f), (i).  

This case turns ultimately on questions of state, not federal, law, and because 

any legitimate federal questions that may arise can be litigated in state court at the 

appropriate time, this Court should decline to exercise jurisdiction over the entire 

case.  

CONCLUSION 

For the reasons above, the Complaint and all claims therein should be 

dismissed without leave to amend. 

 
Dated: May 1, 2023 
 

Respectfully submitted, 

ROB BONTA 
Attorney General of California 
DANIEL A. OLIVAS 
Senior Assistant Attorney General 
DAVID PAI 
Supervising Deputy Attorney General 
 
 

 /s/ Thomas Kinzinger 
 
MATTHEW T. STRUHAR 
THOMAS P. KINZINGER 
Deputy Attorneys General 
Attorneys for Defendants, Gavin 
Newsom, in his official capacity as 
Governor of the State of California, 
and individually; Gustavo Velasquez, 
in his official capacity as Director of 
the State of California Department of 
Housing and Community 
Development, and individually; and 
the California Department of Housing 
and Community Development  
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his official capacity as Director of the State of 
California Department of Housing and Community 
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REQUEST FOR JUDICIAL NOTICE 

Defendants Governor Gavin Newsom, Director Gustavo Velasquez, and the 

California Department of Housing and Community Development (HCD) 

respectfully request, pursuant to Rule 201 of the Federal Rules of Evidence, that the 

Court take judicial notice of the following facts: 

1. The City of Huntington Beach (the “City”) previously sued the State, 

seeking to have certain housing laws, including the Housing Element 

Law, held unconstitutional as applied to charter cities. The City lost this 

case on the merits. See Judgment, City of Huntington Beach v. Newsom, 

et al. (Los Angeles County Superior Court, Case No. 30-2019-

01044945), a true and correct copy of which is attached hereto as Exhibit 

1. 

2. HCD sued the City in 2019 for allegedly violating its housing element 

and downzoning property. This case was resolved after the City brought 

its housing element into compliance. See Petition for Writ of Mandate 

and Complaint for Declaratory Relief, California Department of Housing 

and Community Development v. City of Huntington Beach, et al. (Orange 

County Superior Court, Case No. 30-2019-01046493); and Stipulation 

and Order; a true and correct copy of both is attached hereto as Exhibit 

2. 

3. On March 8, 2023, HCD and the Attorney General of California sued the 

City for its ban on accessory dwelling and duplex units, which the City 

adopted on February 21, 2023. See Petition and Complaint, People of 

California ex rel. Rob Bonta et al. v. City of Huntington Beach (Orange 

County Superior Court, Case No. 30-2023-01312235), a true and correct 

copy of which is attached hereto as Exhibit 3. 
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4. On April 10, 2023, and after the City allegedly repealed its ban on 

accessory dwelling and duplex units, HCD and the Attorney General of 

California moved to amend their Petition and Complaint, adding a claim 

addressing the City’s failure to adopt a complaint sixth-cycle housing 

element. See Motion to Amend, People of California ex rel. Rob Bonta et 

al. v. City of Huntington Beach (Orange County Superior Court, Case 

No. 30-2023-01312235), a true and correct copy of which is attached 

hereto as Exhibit 4. 

5. HCD issued its final determination of the sixth-cycle allocation of 

housing units to the Southern California Association of Governments 

(SCAG) on or about October 15, 2019. SCAG issued its draft allocations 

to member jurisdictions on or about September 11, 2020. The City 

appealed its RHNA allocation and argued that, as a charter city, it was 

exempt from RHNA law. SCAG considered the City’s appeal in January 

2021 and ultimately denied it. See SCAG Regional Housing Needs 

Assessment Appeals Board, Appeals Determination: City of Huntington 

Beach, a true and correct copy of which is attached hereto as Exhibit 5. 

6. SCAG issued its final RHNA allocations on July 1, 2021. It allocated 

13,368 units to Huntington Beach. See SCAG 6th Cycle Final RHNA 

Allocation Plan, a true and correct copy of which is attached hereto as 

Exhibit 6. 

7. The City had, according to HCD, an October 15, 2021, deadline to adopt 

a housing element update that substantially complied with Article 10.6 of 

the Government Code (the Housing Element Law). The City submitted a 

draft housing element to HCD on August 1, 2022. HCD informed the 

City that the draft housing element substantially complied with the 

Housing Element Law, but that the City Council would need to formally 

adopt it, and have it found in compliance, by October 15, 2022. 
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Otherwise, by law HCD could not find it in compliance until the City 

completed certain actions to implement the draft housing element. See 

September 30, 2022 Letter from HCD to Ursula Luna-Reynosa, Director 

of the City’s Community Development Department, a true and correct 

copy of which is attached hereto as Exhibit 7. 

Facts subject to judicial notice include those that “can be accurately and 

readily determined from sources whose accuracy cannot reasonably be questioned.” 

Fed. R. Evid. 201(b)(2). The Court “must take judicial notice if a party requests it 

and the court is supplied with the necessary information.” Id. at (c)(2). Courts 

regularly take judicial notice of “undisputed matters of public record, including 

documents on file in federal or state courts.” Harris v. Cty. of Orange, 682 F.3d 

1126, 1131-32 (9th Cir. 2012) (internal citations omitted); Lee v. City of Los 

Angeles, 250 F.3d 668, 688-89 (9th Cir. 2001). Exhibits 1 through 4 are all 

documents filed in California state-court actions and available to the public.  

Information made publicly available by government entities, including data, is 

also subject to judicial notice. See Daniels-Hall v. Nat’l Educ. Ass’n, 629 F.3d 992, 

998-99 (9th Cir. 2010); Teixeira v. Cty. of Alameda, 873 F.3d 670, 676 fn.6 (9th 

Cir. 2017). Exhibits 5 and 6 are reports and data made publicly available on 

SCAG’s website at: https://scag.ca.gov/rhna. Exhibit 7 is publicly-available 

correspondence issued by HCD to the City and available on HCD’s website at: 

https://www.hcd.ca.gov/sites/default/files/docs/planning-and-community/housing-

element/OraHuntingtonBeachDraftIn092222.pdf. 

In sum, the above items meet the requirements of Rule 201(b)(2) of the 

Federal Rules of Evidence, and therefore, the Court must take judicial notice of 

them pursuant to Rule 201(c)(2) of the Federal Rules of Evidence. 
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Dated: May 1, 2023 
 

Respectfully submitted, 

ROB BONTA 
Attorney General of California 
DAVID PAI 
Supervising Deputy Attorney General 
 
 
/s/ Thomas Kinzinger 
 
 
MATTHEW T. STRUHAR 
THOMAS P. KINZINGER 
Deputy Attorneys General 
Attorneys for Defendants, Gavin 
Newsom, in his official capacity as 
Governor of the State of California, 
and individually; Gustavo Velasquez, 
in his official capacity as Director of 
the State of California Department of 
Housing and Community 
Development, and individually; and 
the California Department of Housing 
and Community Development  
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(SIGNATURE)

NOTICE OF ENTRY OF JUDGMENT OR ORDERForm Approved for Optional Use 
Judicial Council of California 

CIV-130 [New January 1, 2010]

Page 1 of 2

www.courts.ca.gov

A copy of the judgment, decree, or order is attached to this notice. 

TO ALL PARTIES :

1.

2.

A judgment, decree, or order was entered in this action on (date):

Date:

ATTORNEY PARTY WITHOUT ATTORNEY)

SUPERIOR COURT OF CALIFORNIA, COUNTY OF

BRANCH NAME:

CITY AND ZIP CODE:

STREET ADDRESS:

MAILING ADDRESS:

      PLAINTIFF/PETITIONER:

DEFENDANT/RESPONDENT:

FOR COURT USE ONLY

CASE NUMBER:

NOTICE OF ENTRY OF JUDGMENT
OR ORDER

UNLIMITED CASE 
(Amount demanded 
exceeded $25,000)

LIMITED CASE 
(Amount demanded was 
$25,000 or less)

(Check one):

CIV-130
ATTORNEY OR PARTY WITHOUT ATTORNEY (Name, State Bar number, and address):

TELEPHONE NO.: FAX NO. (Optional):

E-MAIL ADDRESS (Optional):

 ATTORNEY FOR (Name):

(TYPE OR PRINT NAME

February 18, 2021

February 18, 2021

Los Angeles

Stanley Mosk Courthouse

Los Angeles, CA 90012

111 N. Hill Street

City of Huntington Beach

State of California, et al.

30-2019-01044945-CU-WM-CJC

Deputy Attorney General Jennifer E. Rosenberg, SBN 275496
Office of the Attorney General
300 S. Spring Street, Suite 1702
Los Angeles, CA 90013

213-269-6617
jennifer.rosenberg@doj.ca.gov
State of California, Gov. Gavin Newsom, Atty. Gen. Xavier Becerra

Jennifer E. Rosenberg /s/ Jennifer E. Rosenberg

Electronically FILED by Superior Court of California, County of Los Angeles on 02/18/2021 11:09 AM Sherri R. Carter, Executive Officer/Clerk of Court, by S. Bolden,Deputy Clerk

[KJ D 

----,....w--------;=1====;-1------
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PROOF OF SERVICE BY FIRST-CLASS MAIL

I served a copy of the Notice of Entry of Judgment or Order by enclosing it in a sealed envelope with postage
fully prepaid and (check one):

NOTICE OF ENTRY OF JUDGMENT OR ORDER 

The Notice of Entry of Judgment or Order was mailed:

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

(SIGNATURE OF DECLARANT)

NOTICE OF ENTRY OF JUDGMENT OR ORDERCIV-130 [New January 1, 2010]

3.

a.

b.

1.

2.

(NOTE: You cannot serve the Notice of Entry of Judgment or Order if you are a party in the action.  The person who served 
the notice must complete this proof of service.)

b.

a.

The envelope was addressed and mailed as follows:4.

Page 2 of 2

5.

I am at least 18 years old and not a party to this action. I am a resident of or employed in the county where the mailing took
place, and my residence or business address is (specify):

deposited the sealed envelope with the United States Postal Service.

placed the sealed envelope for collection and processing for mailing, following this business's usual practices,
with which I am readily familiar. On the same day correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal Service.

on (date):

from (city and state):

Name of person served:

Street address:

City:

State and zip code:

a.

Number of pages attached:

Date:

(TYPE OR PRINT NAME OF DECLARANT)

CASE NUMBER:         PLAINTIFF/PETITIONER:

  DEFENDANT/RESPONDENT:

CIV-130

Names and addresses of additional persons served are attached. (You may use form POS-030(P).)

Name of person served:

Street address:

City:

State and zip code:

b.

Name of person served:

Street address:

City:

State and zip code:

c.

Name of person served:

Street address:

City:

State and zip code:

d.

300 S. Spring Street, Suite 1702
Los Angeles, CA 90013

2/18/2021

Los Angeles, California

Michael F. Rawson, The Public Interest Law Project

449 15th Street, Suite 301

Oakland

CA, 94612

February 18, 2021

VERONICA SAWERS

30-2019-01044945-CU-WM-CJC
City of Huntington Beach

State of California, et al.

Alexander B. Prieto, Western Center on Law and Poverty

3701 Wilshire Blvd., Suite 208

Los Angeles

CA 90010

Michael E. Gates, Office of the Huntington Beach City Atty

2000 Main Street, Fourth Floor

Huntington Beach

CA 92648

D 

► (SIGNATURE OF DECLARANT) 
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[PROPOSED] Judgment (30-2019-01044945-CU-WM-CJC) 
 

 

XAVIER BECERRA 
Attorney General of California 
MARK R. BECKINGTON 
Supervising Deputy Attorney General 
SETH E. GOLDSTEIN 
Deputy Attorney General 
JENNIFER E. ROSENBERG 
Deputy Attorney General 
State Bar No. 275496 

300 South Spring Street, Suite 1702 
Los Angeles, CA  90013 
Telephone:  (213) 269-6617 
Fax:  (916) 731-2124 
E-mail:  Jennifer.Rosenberg@doj.ca.gov 

Attorneys for Respondents/Defendants Gavin 
Newsom, in his official capacity as Governor of 
California, and Xavier Becerra, Attorney General of 
California, in his official capacity 

Exempt from filing fees  
per Gov. Code, § 6103 

SUPERIOR COURT OF THE STAT E OF CALIFORNIA 

FOR THE COUNTY OF LOS ANGELES 

CITY OF HUNTINGTON BEACH, a 
California Charter City, 

Petitioner/Plaintiff, 

v. 

THE STATE OF CALIFORNIA; GAVIN 
NEWSOM, Governor of California, in his 
official capacity; XAVIER BECERRA, 
Attorney General of California, in his official 
capacity; and DOES 1 through 20, 

Respondents/Defendants, 

CALIFORNIA COALITION FOR RURAL 
HOUSING; HOUSING CALIFORNIA; and 
THE KENNEDY COMMISSION, 

Intervenors/Defendants. 

 

30-2019-01044945-CU-WM-CJC 
[Consolidated with Case No. 30-2019-
01048692] 

[PROPOSED] JUDGMENT 
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[PROPOSED] Judgment (30-2019-01044945-CU-WM-CJC)

This consolidated action came on for trial on January 28, 2021 in Department 85 of the Los

Angeles County Superior Court, the Honorable Judge James C. Chalfant presiding.  Jonathan M.

Eisenberg and Jennifer E. Rosenberg of the California Attorney General’s Office appeared on

behalf of Respondents Governor Gavin Newsom, Attorney General Xavier Becerra, and the State

of California.  Michael E. Gates appeared on behalf of Petitioner City of Huntington Beach.

Michelle K. Kotval and Michael F. Rawson appeared on behalf of Intervenor The Kennedy

Commission.  Alexander Prieto appeared on behalf of Intervenors Housing California and

California Coalition for Rural Housing.

In this action, Case No. 30-2019-01044945-CU-WM-CJC (City of Huntington Beach v.

State of California) and Case No. 30-2019-01048692-CU-WM-CJC (City of Huntington Beach v.

State of California) were transferred to Los Angeles County Superior Court from Orange County

Superior Court and consolidated for all purposes, including trial and judgment, under Lead Case

No. 30-2019-01044945-CU-WM-CJC in Department 85.  Petitioner City of Huntington Beach

filed a Second Amended Consolidated Petition for Writ of Mandamus and Complaint for

Declaratory Relief in the consolidated action.

Prior to the trial, the Court issued a tentative ruling denying the petition (attached hereto as

Exhibit A), which the Court adopted as its final ruling after argument.

Accordingly, IT IS ORDERED, ADJUDGED, AND DECREED that:

(1) The consolidated petition for writ of mandate is denied for the reasons set forth in the

ruling attached hereto as Exhibit A.

(2) The claim for declaratory relief is granted for the reasons set forth in the ruling attached

hereto as Exhibit A.  The Court finds and declares, based on the evidence and for the reasons set

forth in the Court’s ruling, incorporated herein by reference, that the Housing Bills (Senate Bill

No. 35 (2017-2018 Reg. Sess.), Senate Bill No. 166 (2017-2018 Reg. Sess.), Senate Bill No. 1333

(2017-2018 Reg. Sess.), and Assembly Bill 101 (2019-2020 Reg. Sess.)) and amendments to

California statutes effected thereby, challenged by Petitioner City of Huntington Beach, do not

violate the municipal affairs doctrine or Article XI, section 5 of the California Constitution and

may be enforced.
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1 (3) As the State of California was enoneous ly named as a Respondent in this action, the 

2 Court hereby dismisses the State of California from the action for the reasons set forth in the 

3 ruling attached hereto as Exhibit A. 

4 (4) Judgment is entered in favor of Respondents Governor Gavin Newsom and Attorney 

5 General Xavier Becerra and lntervenors The Kennedy Commission, Housing California, and 

6 California Coalition for Rural Housing. 

7 

8 

9 

10 

11 

Dated: 
02/18/2021 

Approved as to Form: 

12 DATED: February _\j 2021 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

DATED: February_, 2021 

DATED: February__, 2021 

James C. Chalfant/ Judge 
The Honorable James C. Chalfant 

MICHAELE. GATES, City Attorney 

By: _ _ _ --=--_ ______,.,,...c...-.-,,'---'-<----=---------

q.n MICHAELE. GA TE , City Attorney 
Attorneys for Plaintiff-Petitioner 
CITY OF HUNTINGTON BEACH 

PUBLIC INTEREST LAW PROJECT 

By: ____ ___________ _ 

MICHAEL F. RAWSON, Esq. 
Attorneys for Intervenor 
THE KENNEDY COMMISSION 

WESTERN CENTER ON LAW AND POVERTY 
CALIFORNIA RURAL LEGAL ASSISTANCE 
FOUNDATION 

By: __________ _____ _ 

ALEXANDER PRIETO, Esq. 
Attorneys for lntervenors HOUSING CALIFORNIA and 
CALIFORNIA COALITION FOR RURAL HOUSING 

3 

EP~QPQ~,1~;i;;,~ Judgment (30-2019-01044945-CU-WM-CJC) 
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[PROPOSED] Judgment (30-2019-01044945-CU-WM-CJC)

(3) As the State of California was erroneously named as a Respondent in this action, the

Court hereby dismisses the State of California from the action for the reasons set forth in the

ruling attached hereto as Exhibit A.

(4) Judgment is entered in favor of Respondents Governor Gavin Newsom and Attorney

General Xavier Becerra and Intervenors The Kennedy Commission, Housing California, and

California Coalition for Rural Housing.

Dated:
The Honorable James C. Chalfant

Approved as to Form:

DATED:  February __, 2021 MICHAEL E. GATES, City Attorney

      By: ___________________________________________
MICHAEL E. GATES, City Attorney
Attorneys for Plaintiff-Petitioner
CITY OF HUNTINGTON BEACH

DATED:  February 16, 2021 PUBLIC INTEREST LAW PROJECT

By:
MICHAEL F. RAWSON, Esq.
Attorneys for Intervenor
THE KENNEDY COMMISSION

DATED:  February __, 2021 WESTERN CENTER ON LAW AND POVERTY
CALIFORNIA RURAL LEGAL ASSISTANCE
FOUNDATION

By:
ALEXANDER PRIETO, Esq.
Attorneys for Intervenors HOUSING CALIFORNIA and
CALIFORNIA COALITION FOR RURAL HOUSING
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[PROPOSED] Judgment (30-2019-01044945-CU-WM-CJC)

(3) As the State of California was erroneously named as a Respondent in this action, the

Court hereby dismisses the State of California from the action for the reasons set forth in the

ruling attached hereto as Exhibit A.

(4) Judgment is entered in favor of Respondents Governor Gavin Newsom and Attorney

General Xavier Becerra and Intervenors The Kennedy Commission, Housing California, and

California Coalition for Rural Housing.

Dated:
The Honorable James C. Chalfant

Approved as to Form:

DATED:  February __, 2021 MICHAEL E. GATES, City Attorney

 By: ___________________________________________
MICHAEL E. GATES, City Attorney
Attorneys for Plaintiff-Petitioner
CITY OF HUNTINGTON BEACH

DATED:  February __, 2021 PUBLIC INTEREST LAW PROJECT

By:
MICHAEL F. RAWSON, Esq.

 Attorneys for Intervenor
 THE KENNEDY COMMISSION

DATED:  February __, 2021 WESTERN CENTER ON LAW AND POVERTY
CALIFORNIA RURAL LEGAL ASSISTANCE
FOUNDATION

By:
 ALEXANDER PRIETO, Esq.
 Attorneys for Intervenors HOUSING CALIFORNIA and

CALIFORNIA COALITION FOR RURAL HOUSING

16
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City of Huntington Beach v. The State of 
California, et al., 30-2019-01044945 

' "' 
S~r/o J::-11 lit,; Co::/!:o 

Of /..rt Of 

J..A o-s .<J c€11,,, 
S11er,11r. "'1,41 < 11ga,~,-,.,,ll 

~eRiatiu~ d cision on p titian foY.i~,r~of 8 lo;, 
mandate: denied Sy_.J. D ;9Q.ibi-eem. 

0 lu. ~-t'/4,,; 
¾ /). ;f Of Coo. 

Petitioner City of Huntington Beach ("City') seeks a writ of mandate prohibitin;.D(J'i} 1 

Respondents tate of California Governor Gavin ewsom ("Governor") and Attorney Genera l 
Xavier Becerra ("Attorney General') (collectively, State") 1 from enforcing Senate Bill ( SB ) 
35 SB 166 -- which was retroactively applied against charter citie by B 1333 -- and Assembly 
Bill ( B") 101 (collectively 'Hou ing Bills) against City. tate and Intervenors the Kennedy 
Commission's (' Commission") Housing California ("HC' ) and California Coalition for Rural 
Hous ing ( 'CCRH ') oppose. 

he com1 has read and considered th moving paper , oppositions, and reply and rend rs 
the following tentativ d cision. 

A. Statement of the Case 
I. Petition 30-2019-01044945 
City commenced this proceeding on January 17 2019, in the Orange County Superior 

Court. Th econd Amended Petition (' SAP') filed on Decemb r 9 2019, is the operative 
pleading and it alleg s claims for traditional mandamu pursuant to CCP section I 085 and 
declaratory relief. The F AP alleges in pertinent part as fo llow . 

SB 35 wh n into effect on January l 2018 and amended Government Code2 sections 
65400, 65582.1, and 65913.4 . B 35 was part of a 'housing package" intended to address the 
tate s alleged housing sh011age and high housing cost. The Legislature declared that SB 35 

applies to all cities and counties, including cha1t r cities. In part SB 35 requires cities3 that have 
not made sufficient progress towards meeting their allocation of the regional housing need 
assessment ("RI-INA ').4 SB 35 seeks to create a system where the State controls how where, and 
when housing is built in every city in California. The effect of SB 35 is to unconstitutionally 
commandeer cities discretionary land use authority and permits State to 'rezone a city ' s loca l 

1 Respondent State of alifornia ' s opposition points out that mandamus is properly brought 
against the officer who enforces the law, not the governmental entity. City of Redondo Beach v. 
Padilla (2020) 46 Cal.App.5th 902, 908 n.4. State of California argue that it should b dismi ed 
leaving only the Governor and Attorney General as Respondents. State Opp. at 9 n.1 . This is true 
and State of California is therefore dismissed. Despite this fact the court will refer to the 
remaining individual Respondents collectively as " tate" . 

2 All further statutory references are to the Government Code unless otherwise stated. 
3 Although the law at issue govern zoning by other local gov rnment agencies, the court 

sha ll refer to citie for convenience. See tate Opp. at 12, n. 5. 
4 RH A is the statutory process to identify the total number of housing unit (by 

affordabi li ty) allocated to a h jurisdiction for planning purposes. As part of this process 
the California Depru1ment of Housing and Community D velopment ( 'HCD' ) through its 
regional sub-agencies, identifies the total housing need allocated to each city for an eight-year 
period. 
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land use for political purposes. 
AB IOI went into effect in August 2019 and amended multiple sections of the Government 

Code, Health and Safety Code, Public Resources Code, and Revenue and Taxation Code. The 
unconstitutional portions of this bill were introduced as part of a budget trai ler bi 11 that was touted 
to incentivize jurisdictions to bu.ild more housing and assist in providing housing to the homeless. 

On October 9, 2019, the Governor signed SB 113 into law which amended sections 65585 
and 65589.1 l. AB 101 , as amended by SB 113, now requires that the Attorney General follow a 
specific statutory procedure if HCD finds that a city's housing element is not substantially 
compliant with state law. AB 101 makes a capricious finding that the new law is a matter of 
statewide concern and therefore applicable to charter cities. AB 10 I requires HCD to notify a city 
or county and authorizes HCD to notify the office of the Attorney General, that the city or county 
is in violation of state law if the local government has taken action in violation of specified 
provisions of law. The Attorney General must then request that the court issue an order or 
judgment directing a violating city to bring its housing element into substantial compliance, and 
the penalty for noncompliance is a fine of $10,000 per month, with the possibility of multipliers 
for continued noncompliance. 

City's right to control the use of land within its jurisdiction has been consistently 
recogn.ized by the California Supreme Court as a municipal affair. As a charter city, City has 
supreme authority over the regulation of land use and zoning within its borders. SB 35 and AB 
IO I violate the municipal affairs doctrine, which provides that a charter city will not be governed 
by state law in respect to municipal affairs. The regulation of local land use and local zon.ing is a 
vital and core function of local government and therefore is a municipal affair of a charter city. 

State has a clear, present, and ministerial duty to administer the California Constitution and 
laws of the state, including SB 35 and AB 10 I, without interfering with City's zoning and land use 
authority. State's action in enacting SB 35 unconstitutionally ignores and undermines City's rights 
as a charter city under the municipal affairs doctrine to the detriment of the health, welfare, and 
safety of its residents, as well as the authority of a charter city to establish and provide for an 
orderly system of zoning and land use regulations. 

City seeks a writ of mandate and declaratory relief prohibiting State from enforcing SB 35 
and AB I 01. 

2. Petition 30-2019-01048692 
Peti tioner City commenced this proceeding on February l, 2019 in the Orange County 

Superior Court. The Petition alleges claims for traditional mandamus pursuant to CCP section 
l 085 and for declaratory relief. The Petition alleges in pertinent part as follows. 

SB 166 amended section 65863 regarding "No Net Loss" local zoning and land use. SB 
166 was part of a housing package intended to address the state 's alleged housing shortage and 
high housing cost. When enacting SB 166, the Legislature correctly determined that the law would 
not apply to charter ci ties. 

In 2018, the Legislature enacted SB 1333, which again amended section 65863 and through 
post hoc rationalization declared that it applies to all cha1ter cities. The unconstitutional mandates 
of SB 166 impermissibly strip City 's constitutionally protected charter city authority with respect 
to local zoning mun.icipal affairs. 

In conjunction with SB 1333, SB 166 creates a system where State controls how, where, 

2 
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and when housing is built in every city in California, regardless of charter city status, and 
unconstitutionally purports to vest and exercise authority in the state to rezone established local 
land designations for political purposes. 

City's right to control the use of land within its jurisdiction has been consistently 
recognized by the California Supreme Court as a municipal affair. As a charter city, City has 
supreme authority over regulation of local land use and zoning within its borders. SB l 66 violates 
the municipal affairs doctrine, which provides that a charter city will not be governed by state law 
in respect to municipal affairs. The regulation of local land use and local zoning are vital and core 
functions of local government, and therefore municipal affairs, of a cha1ter city. 

State has a clear, present, and ministerial duty to administer the California Constitution and 
laws of the State of California, including section 65863, without interfering with City's zoning and 
land use authori ty. In enacting SB 166 and SB 1333, the Legislature unconstitutionally ignored 
and undermined City's rights as a charter city to control the zoning and land use designations 
within its borders to the detriment of the health, welfare, and safety of its residents. 

City seeks mandamus prohibiting State from enforcing amended section 65863 against it 
and a declaration that section 65863, as amended by SB 166 and SB I 333, is an unconstitutional 
overreaching into a charter city's ability to create local zoning schemes. 

3. Course of Proceedings 
Petition 30-2019-01044945 (concerning SB 35) and Petition 30-2019-01048692 

( concerning SB 166 and SB 1333) are Orange County Superior Court cases that were assigned to 
the cou1i on March I 9, 2019. On June 4, 2019, the court consol idated the two cases with 30-2019-
01044945 as the lead case. The parties stipulated that, although properly declaratory relief, the 
case may be tried on paper as mandamus. 

On July 25, 2019, the cou1t granted the Commission's motion for permissive intervention. 
The court also granted HC and the CCRH leave to intervene on the condition that they and the 
Commission file a joint intervenors ' brief. 

B. The Municipal Affairs Doctrine 
1. Article XI, Section S(a) 
"[T]he question whether the power exists to forbid the erection of a building of a pa1ticular 

kind or for a particular use ... is to be determined, not by an abstract consideration of the building 
or of the thing considered apart, but by considering it in connection with the circumstances and 
the locality." Euclid v. Ambler Realty Co., (1926) 272 U.S. 365, 388. "The power of local 
governments to zone and control land use is undoubtedly broad and its proper exercise is an 
essential aspect of achieving a satisfactory quality of life in both urban and rural communities." 
Schad v. Mt. Ephraim, (1981) 452 U.S. 61, 68 (emphasis added).) Pet. Op. Br. at 11. 

Section 5(a) of article Xl of the California Constitution provides that a charter city shall 
not be governed by State law in respect to "municipal affairs", for which charter cities' laws are 
"supreme and beyond the reach of [State] legislative enactment." California Federal Savings & 
Loan Assn. v. City of Los Angeles, ("California Federal Savings") (1991) 54 Cal.3d 1, 12 (quoting 
Ex Parte Braun, (1903) 141 Cal. 204, 207.) The California Supreme Comt has summarized article 
XI, section 5: 

3 
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Article XI, section 5 ... addresses the "home rule" powers of cha1ter cities .... "It shall 
be competent in any city charter to provide that the city governed thereunder 
may make and enforce all ordinances and regulations in respect to municipal 
affairs. subject only to the restrictions and limitations provided in their several 
charters and in respect to other matters they shall be subject to general laws. City 
charters adopted pursuant to this Constitution [] shall supersede any existing 
charter, and with respect to municipal affairs shall supersede all laws inconsistent 
therewith." Johnson v. Bradley, (1992) 4 Cal. 4th 389, 397-98 (emphasis added). 

The California Supreme Court also has stated: "We have recognized that a city's or 
county's power to control its own land use decisions derives from this inherent police power, not 
from the delegation of authority by the state." OeVita v. County of Napa, ("DeVita") (1995) 9 
Cal. 4th 763, 782.) "The Legislature, in its zoning and planning legislation, has recognized the 
primacy of local control over land use." Id. "[T]he Legislature has been sensitive to the fact that 
planning and zoning in the conventional sense have traditionally been deemed municipal affairs. 
It has thus made no attempt to deprive local governments ... of their right to manage and control 
such matters, but rather has attempted to impinge upon local control only to the limited degree 
necessary to further legitimate state interests."' Id. ( citation omitted). Pet. Op. Br. at 11- I 2. 

The Legislature expressly "recognizes that the capacity of California cities and counties to 
respond to State planning laws varies due to the legal differences between cities and counties, both 
charter and general law, and to differences among them in physical size and characteristics, 
population size and density, fiscal and administrative capabilities, land use and development 
issues, and human needs." §65300.9 (emphasis added). Indeed, until recently, the Legislature has 
expressly declared that the diversity of the State' s communities and their local needs require local 
legislative bodies to implement local planning requirements in ways that accommodate local 
conditions and circumstances. §65300.7. 

2. The Analytical Framework 
Historically, judicial consideration of charter cities' authority over municipal affairs 

suffered from an ad hoc, case-by-case approach. California Federal Savings, supra, 54 Cal. 3d 
at 5, 15-16. In California Federal Savings, the California Supreme Court set forth an analytical 
framework "for resolving municipal affairs and statewide-concern questions under subdivision 
(a) of article XI, section 5." Johnson v. Bradley, supra, 4 Cal. 4th at 399. 

This analytical framework was subsequently re-articulated in a four-part test in State 
Building & Construction Trades Council of California v. City of Vista, ("Vista") (2012) 54 Cal. 
4th 547, 556, as follows: (1) a cou1t first must dete1mine whether the city's authority at issue 
regulates an activity that can be characterized as a "municipal affair"; (2) second, the court "must 
satisfy itself that the case presents an actual conflict between local and state law; (3) third, the 
court must decide whether the state law addresses a matter of "statewide concern."; and (4) 
fourth, the court must determine whether the law is " reasonably related to ... resolution" of that 
concern and "narrowly tailored" to avoid unnecessary interference in local governance." fd. If 
the court is persuaded that the subject of the state statute is one of statewide concern and is 
reasonably related to its resolution, then the conflicting charter city measure ceases to be a 
municipal affair pro tanto and the Legislature is not prohibited by article XI, section 5(a) from 
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addressing the statewide dimension by its own tailored enactments." Id. 

C. Land Use Law 
1. Background 
"Zoning laws regulate land uses in two basic ways. Some uses are permitted as a matter 

ofright if the uses conform to the zoning ordinance. Other sensitive land uses require discretionary 
administrative approval pursuant to criteria in the zoning ordinance. They require a conditional 
use permit." Save Lafayette Trees v. City of Lafayette, (2019) 32 Cal.App.5th 148, 155 (citations 
and internal punctuation omitted). 

In 1917, the Legislature passed the first statute enabling cities to enact zoning ordinances. 
Miller v. Board of Public Works, (1925) 195 Cal. 477,483. In 1925, the California Supreme Court 
observed that a city may not enact "unreasonable and discriminatory" zoning ordinances. Id. at 
489. In 1927, the Legislatw-e reserved to the state an oversight role in local land use and zoning 
by prescribing that all general law cities had to adopt general or master plans for land development. 
De Vita, supra, 9 Cal.4th at 772. In 1976, the California Supreme Court held that a city would 
exceed its police power with a zoning decision "if [the] restriction significantly affects residents 
of surrounding communities." Associated Homebuilders of the Greater East Bay. lnc. v. City of 
Livermore, (1976) 18 Cal.3d 582,601. State Opp. at 11-12. 

In the history of zoning laws, single-family residence zoning districts have been hallmarks 
of land use. See, e.g., Fourcade v. City and County of San Francisco, ( 1925) 196 Cal. 655, 659 
(describing zoning district). Ewing v. City of Carmel-By-The-Sea, (1991 ) 234 Cal.AppJd 1579, 
1589 (same); Consaul v. City of San Diego, (1992) 6 Cal.App.4th 1781 , 1787-89 (city council 
rezoned land area to single-family residential in order to block multi-family housing development). 
State Opp. at 12-13. 

2. The Planning and Zoning Law 
In 1965, the Legislature enacted the Planning and Zoning Law (§65000 et seq.). County 

of Santa Barbara v. Purcell. Inc. , (1967) 251 Cal.App.2d 169, 174. That law declares: 

"The Legislature[ ... ] finds that decisions involving the future growth of the [S]tate, 
most of which are made and will continue to be made at the local level, should be 
guided by an effective planning process, including the local general plan, and 
should proceed within the framework of officially approved statewide goals and 
policies directed to land use, population growth and distribution, development, 
open space, resource preservation and utilization, air and water quality, and other 
related physical, social and economic development factors." §65030.1 (emphasis 
added). State Opp. at 13. 

Under the Planning and Zoning Law, the State has regional planning districts (§6506 I), 
each of which prepares, maintains, and revises a regional land-use plan, seeking to harmonize the 
master or general plans of the region's cities. §65061.1. Regional planning encompasses 
transportation planning (§65070) and congestion management (§65088). Each city has a planning 
agency (or chooses to have its city council play that role). §65 100. Each city must "adopt a 
comprehensive, long-term general plan for the physical development of the city." §65300. A 
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general plan consists of a "statement of development policies [ ... ] setting forth objectives, 
principles, standards, and plan proposals." §65302.) A general plan includes multiple elements: 
land use, circulation (movement of people and vehicles), housing (discussed further below), 
conservation, open space, noise, safety, and environmental justice. Ibid. These plans are filed 
with their regional planning districts. §65067. The city's planning agency must implement 
(§65 103) and administer (§65400 et seq.) the general plan. State Opp. at 13-14. 

In 1971 , the Legislature required general law cities' zoning ordinances to be consistent with 
their general plans. §65067. Before that, a general plan was considered "merely an ' interesting 
study."' DeYita, supra, 9 Cal.4th at 772 (quoting City of Santa Ana v. City of Garden Grove, 
(1979) 100 Cal.App.3d 521, 532). The Legislature subsequently enacted statutes aimed at 
requiring cities to act consistently with their general and specific plans. See §65300.5 (requiring 
that city' s general plan and elements "comprise an integrated, internally consistent, and compatible 
statement of policies"); §65301.5 (subjecting adoption of general plan or amendment to mandamus 
challenge); §65359 (requiring city' s specific plan to be consistent with general plan); §65450 
(similar); §65454 (similar); §65455 (requiring local public works projects, tentative maps, parcel 
maps, and zoning ordinances to be consistent with specific plan); §65460.8 ( consistency 
requirement for transit villages). State Opp. at 14. 

Also in 1971, the Legislature mandated that chatter cities, not just general law cities, adopt 
general plans with the mandatory elements. DeVita, supra, 9 Cal.4th at 772; see §65300.5. In 
1979, the Legislature extended the general plan consistency requirement to charter cities with more 
than 2 million people (i.e., Los Angeles). City of Los Angeles v. State of California, (1982) 138 
Cal.App.3d 526, 531. State Opp. at 14. 

2. The Housing Element Law 
In I 969, the Legislature enacted the Housing Element Law. §65580 et seq. The Housing 

Element Law declares that " [t]he availability of housing is of vital statewide importance, and the 
early attainment of decent housing and a suitable living environment for every Californian is a 
priority of the highest order." §65580. The Housing Element Law recognizes the shared 
responsibility of state and local government to facilitate housing development for "all economic 
segments of the community" (§65580(b), (d)), and the need for "cooperation of all levels of 
government" for the provision of affordable housing (§65580(c)). 

The Legislature declared that " [d]esignating and maintaining a supply ofland and adequate 
sites suitable, feasible, and available for the development of housing sufficient to meet the 
locality's housing need for all income levels is essential to achieving the state's housing goals .... " 
§65580(t). " It is the intent of the Legislature in enacting this article [to] assure that counties and 
cities recognize their responsibilities in contributing to the attainment of the state housing goal." 
§65581; see also San Franciscans for Livable Neighborhoods v. City and County of San Francisco, 
(2018) 26 Cal.App.5th 596, 609 (discussing purpose of housing element law). State Opp. at 15; 

Interv. Opp. at 10. 
Under the Housing Element Law, all jurisdictions, including charter cities, must adopt a 

housing element. §§ 65583, 65700(b). Building Industry Assn. v. Marin Mun. Water Dist. , (1991) 
235 Cal.App.3d 1641 , 1650. The housing element must make adequate provision for the housing 
needs of all economic segments of the community. §65583. The housing element must contain 
four basic sections: ( 1) an assessment of housing needs and an inventory of the resources and 
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constraints relevant to meeting those needs (§65583(a)); (2) a statement of the city' s goals, 
objectives, and policies relative to maintenance, preservation, improvement, and development of 
housing (§65583(b)); (3) a five-year schedule of action to achieve the goals and objectives 
(§65583(c)); and (4) a review and evaluation of the prior element (§65583(d)). The housing 
element must be consistent with the policies identified in the general plan. §§ 65300, 65359, 
65582(f). To plan for the community's share of the state housing needs, a housing element must 
include an assessment of the existing and projected housing need for each income level, identify 
resources and constraints relevant to meeting that need, and implement programs to address the 
need. §65583(a), (c). State Opp. at 15; Interv. Opp. at 10. 

Every eight years, HCD, relying on data supplied by the Depa11ment of F inance, assigns a 
target number or goal for additional housing units in each region of the state in a RHNA divided 
into four income levels: very low, low, moderate, and above moderate income. §65584(a)(l), (f); 
Then the regional Counci l of Governments (or in some cases HCD) allocates a share of the regional 
housing need for each income level to each city and county in its region. §65584.05. The locality 
must then prepare a housing element that accommodates its allocated share of the RJ-fNA. See §§ 
65583, 65583.2. Interv. Opp. at 11 ; State Opp. at 15-16. 

Key to a city' s accommodation of its allocated RHNA at each income level is the 
requirement that the city's housing element include an inventory of sites suitable and available for 
residential development during the planning period. §§ 65583(a)(3), 65583.2(a); see Creswell 
Deel., 113 . The inventory must detail information about the sites -- such as size and type of zoning 
-- as well as a determination of what portion of the RI-INA each site can accommodate by income 
level. §65583.2(b), (c). To aid with this determination , the Housing Element Law provides set 
densities (housing units per acre) deemed appropriate to accommodate lower-income housing. 
§65583.2(c)(3)(B). For jurisdictions in a metropolitan county, sites allowing at least 30 units per 
acre represent the appropriate density to facilitate lower-income development. 
§65583.2(c)(3)(B)(iv). When a jurisdiction's inventory lacks the sites to accommodate its full 
RJ-fNA allocation, its housing element must include a program to rezone and make additional sites 
available w ithin three years to accommodate any unmet RHNA. §65583(c)( l )(A). lnterv. Opp. 

at 11. 
Before a city can adopt a housing element, it must be submitted to HCD to review whether 

it complies with the Housing Element Law. §65585. A city also must regularly review and revise 
its housing element to make sure that it continues to advance the city' s goals, objectives, and 
policies. §65588(e)(4). 

Each year, the city must report to both the Governor's Office of Planning & Research and 
HCD the progress made in implementing the programs of the housing element. §65400. Based 
on that report, HCD has the power to find that a housing element is not in compliance with the 
city ' s general plan. §65585. In such an instance, HCD may refer the matter to the Office of the 
Attorney General for an enforcement action. §65585(i), G). The Attorney General may bring 
litigation against the non-complying city that may lead to a cou11 order circumscribing the city' s 
power to approve new housing development, by either suspending that power or requiring the city 
to approve a proposed residential development containing affordable housing. §§ 65754, 65754.5, 
65755. State Opp. at 16-17. 

The housing element is the only part of a city' s general plan that is subject to substantial 
oversight by State. That oversight began in 1980 via statutory amendments to the Housing Element 
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Law and reflects the fact that there have been high degrees of local non-compliance with the law 
for many years. Coy Deel., Ex. I, pp. 26-32. In 1991 , HCD certified only 19% of localities as 
having a compliant housing element. More recently, that figure has increased to 55%. Coy Ex. 1, 
p. 14. State Opp. at 16. 

The Housing Element Law and RHNA zoning law (§65863) were not originally intended to 
apply to charter cities. This was because section 65700 expressly provided that Chapter 3 (Local 
Planning) "shall not apply to a charter city, except to the extent that the same may be adopted by 
charter or ordinance of the city." Stats. 1965, ch. 1880, §5, p. 4345. The same legislation added 
Chapter 4 (Zoning Regulations) and similarly provided in section that Chapter 4 does not apply to 
a charter city. Stats. 1965, ch. 1880, §6, p. 4345-46. Pet. Op. Br. at 8. 

A 1971 amendment to section 65700 imposed a requirement that charter cities adopt a 
general plan, including a housing element, for land use development within their boundaries. Pet. 
RJN Ex. H (Stats. 1971, ch. 1803, §2, p. 3904). The components of a charter city's housing 
element were discretionary. A 1982 amendment added an exception that new sections 65590 and 
65590. 1, relating to affordable housing in the coastal zone, apply to charter cities. Pet. RJN Ex. 1 
(Stats. 1982, ch. 43, §§ 3-4, pp. l 05-09). A 2017 amendment (AB 879) added another exception 
that section 65400 (imposing a reporting requirement on planning agencies) applied to cha1ier 
cities. Pet. RJN Ex. J (AB 879, §3). 

In other words, state law through 2017 reflected -- with the exception of the coastal zone 
provisions (§§ 65590, 65590. 1) -- charter cities' home rule authority over the substance of local 
land use planning and zoning. Pet. Op. Br. at 8. 

D. The Housing Bills 
The Housing Bills are codified in title 7 (Planning and Land Use), division I (Planning and 

Zoning), of the Government Code and changed the inapplicability of the Housing Element Law 
and RHNA zoning laws to charter cities. 

1. SB 35 (2017) 
SB 35 was passed in 2017 and as pertinent amended sections 65400 and 65582. land added 

section 65913.4. City RJN Ex. M. 
New section 65913.4 provides that a developer of multi-family housing may access a 

streamlined ministerial approval process which bypasses the California Environmental Quality Act 
("CEQA") and the need for a conditional use permit ("CUP") in ce1tain circumstances. §65913 .4. 
The circumstances include that (I) the proposed development will be located on an infill site; (2) 
the city has issued fewer bui lding permits than necessary to meet its RHNA allocation; (3) the 
development would have at least a mandated minimum of below market-rate units; and (4) the 
development is consistent with the city's objective zoning and design review standards. Id. If a 
city determines that the proposed development does not meet the criteria for streamlined approval , 
it must timely provide the proponent with written documentation of the proposal 's shortcoming(s) 
or else the proposal is deemed to satisfy the requirements. Id. Pet. Op. Br. at 5-6; State Opp. at 
18. 

SB 35 provides that if a city (general or charter) approves a project under this scheme, the 
approval will not expire -- even if developer does not begin construction -- if the project includes 
affordable housing. SB 35 prohibits a city from adopting any requirement for such a project solely 
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or paitially on the ba i that it is subject to the streamlined approval. P t. Op. Br. at 6. 
City acknowledges that SB 35 states that it wa enacted to address a · statewide housing 

cns1s. City contends that the effect of SB 35 is to commandeer a city s discr tionai·y land use 
authority over where and how housing construction takes place within its boundaries. B 35 
create a syst m where State controls how where and when housing is built in throughout 
California and essentially imposes a state-wid permissive overlay on local land use. P t. Op. Br. 
at 6-7. 

2. SB 166 (2017) (No Net Loss Zoning) 
Historically most local governments adopted housing element with site inventories and 

site rezoning programs to fully accommodate their lower-income RI-INA. 20 17 LAO Rpt. , Kotval 
D cl. ~9, Ex. 7, p. 5. When affordable housing developments began to take place on these sites 
local governments yi lded to neighborhood pr sure and r duced site den ity to hinder these 
developments. ee Comm. on Judiciary AB 2292 lnterv. RJN Ex. 1, p. 2. 

To address this issue in 2002 the Legislature passed AB 2292 (the o et Loss Law ) 
which prohibits a local jurisdiction from reducing res id ntial density below the figures used in its 
housing el ment unless certain conditions are met. §65863 (added by tats. 2002 c. 706 (AB 
2292, § 1 )). AB 2292 requires a city to en ure that its housing element inventori can accommodate 
its share of the RHNA throughout the planning period. Section 65863 provides that a city may not 
allow developm nt of a parcel ofland with fewer units by income category than the share allocated 
in a city's housing element unless the city makes written find ings supported by ubstantial 
evidence that the reduction in d nsity i con istent wi th th locali ty s general plan and housing 
lement and that the remaining sites identified in the housing element are adequate to 

accommodate th jurisdiction's share of the regional housing need. §65863(b)(l)(A), (8). 
In 2017 the Legislature passed SB 166 to strengthen th o t Loss Law by closing 

loopholes, including a city's ability to appro e "high-end mark t-rate hou ing" or commercial uses 
on sites identified in their housing lements for lower income hou eholds. Int rv. RJN ~x. 2, pp. 
5-6. 

As amended by SB 166 (City RJN Ex. N), ection 65863 requires that once a sit is 
identified in a city's RHNA allocation that site must remain available or if built upon, the city 
must within 180 days identify a new site to accommodate its RHNA allocation. ssentially SB 
166 requires a city to maintain adequate site for low-cost housing development at all times no 
j ust at the beginning of the eight-year RHNA cycle. Pet. Op. Br. at 10· State Opp. at 18. 

B 166 did not amends ct ion 65700 and therefore B 166 did not apply to charter cities. 

3. SB 1333 (2018) 
In 20 I 3 HCD approved City s 2013-202 1 housing element. Covarrubias Deel. ~125. The 

hou ing element identified enough sites to meet its very low and low-incom R}IN by 
incorporating multi-family zoned sites in City' Beach and dinger Corridors p cific Plan 
( BECSP' ). See Kotval Deel., 10, Ex. 8, pp. V-5 V-22- V-23; Covanubia Deel. , ~25. Facing 
community opposition o high density development in the BEC P (Covarrubias Deel. 126) City 

'Housing lement inventory means th site identified within a city here zoning and 
land use designations allow for housing to be built. Pet. Op. Br. at 9, n.1 3. 
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amended the BECSP in May 2015 (' mendm nt") to redu the number of units that can be 
developed, impose development standards and require City approval of any development. See 
Kotval Deel. 11, x. 9· Covarrubias Deel. 27. The Amendment created a RHNA allocation 
shortfall of 413 very low and low-income units. Kotval Deel. 13, Ex. 11, p. 3. 

In July 2015 Kennedy Commission filed suit against it in Kennedy Comm ' n v. 
Huntington Beach, Case o. 30-2015-00801675. Kennedy Commission alleged that the 
Amendm nt was inconsistent with ity s adopted housing element and that City had fail d to 
id ntify alternate sites to accommodate the low-incom RHNA shortfall created by the 
Amendment. See Kotval Deel. 14, Ex. 12, iI~ 50-86. On January 20 2016 the trial court found 
the Amendment void ab inilio and issued a writ of mandate ordering City to ceas nforcing it. 

The app llate court reversed in Kennedy Comm n v. City of Huntington Beach, ( Kennedy 
Commission') (2017) 16 Cal. App. 5th 841. Reasoning that section 65700 exempted charter cities 
from California's local planning provisions the court held that City was exempt from ection 
65454's requirement that a city's specific plans be consist nt with its general plan and housing 
element un les City expressly adopted this consistency requirement. Id. at 853-60. 

The Legislature deemed this appel late decision to be a loophole left open by its failure in 
SB 166 to amends ctions 65803 and 65700 to expressly apply section 65863 mandatory RHNA 
provisions and the broader provisions of the Housing El ment Law to chalter citi s. 

Passed in 2018, SB 1333 made the Housing Element Law in its entirety and other planning 
and zoning provisions dedicated to the promotion of housing development, expressly applicabl 
to charter cities. City RJ Ex. P. The author of SB 1333 enator Bob Wieckowski stated that 
the Kennedy Cornmis ion decision 'threaten[ed] to und rmine [ ... ]critical reforms from the 2017 
Housing Package ' and explain d that by making the Housing Element Law and other statutor 
sections expressly applicable to charter cities, ' B 1333 will en ure that chart r cities do not 
inappropriately subvert the goals stated in required general plan policie , including approved 
Housing Elem nts and that local planning is internally consistent and not undermin d by site­
specific decisions. Assembly Senate Third Reading nalysis of B I 333 (Aug. 24, 2018) pp . 
3-4. State Opp. at 17. 

B 1333 expressly made section 65863 , the o w Loss Law applicable to charter citie . 
City RJN Ex. P. If a charter city approves th downsizing of a site identified in th housing element 
a availabl for development at greater density or approves ad velopment of market~rate housing 
units on a site identified as available for lower-income housing then the city may violate the o 

et Loss Law. SB 1333 also expressly provides that sev ral oth r ections of th Government 
ode's Planning and Zoning laws apply to charter citie : ections 6536 65852.10 65852.25 

65860 65863.4 65863.6 65863.8 65866 65867.5, 65869.5.6 B I "3" further amended ection 

6 Sections 65866, 65867.5 , and 65869.5 are contained in the Development Agreements Law 
(§65864 et seq.), which authorizes local agencies to enter deve lopment agreements with real- state 
project builders entitling them to proceed on their project under the local rul , regulations, and 
ordinances in effect at the tim of their approvals. orth Murrieta Community, LLC v. City of 
Murrieta, (2020) 50 Cal.App.5th 31 4 l. The law gives builder om assurance of regulator 
stability, given that projects often take years or even decades to complete, and local regulations 
can and do change over such periods of time. Ibid. The de elopment agreements are contracts 
enforceable like other contracts. Id. at 44. tate Opp. at 17-18. 
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65700 to extend the applicability of sections 65300.5, 65301.5 , 65359 65450 65454 65455 
65460.8 65590 65590.1 and A11icle 10.6 (commencing with section 65580) to charter cities. Pet. 
Op. Br. at 9· State Opp. at I 8. 

City argues that SB 1333 represents a tectonic shift in th separation of powers and 
unconstitutionally tread on chai1er cities' traditional control over local land use and zoning. P t. 
Op. Br. at 10. 

4. AB 101 (2019) 
AB 101 was adopted in 2019 and it amended section 6r585 to require the ttomey General 

and the courts, to follow a specific statutory procedure if HCD finds that a city's housing element i 
not substantially in compliance with the I-lousing ~ lement Law ( 65589.5) and RHNA zoning law 
(§65863). §65585U)-(m). 

B 101 requires HCD to notify a city, and then authorizes HCD to notify the Attorn y 
General, that the city is in violation of state law if its housing element is not in substantial 
compliance. City RJN Ex. 0. In any action brought by the Attorney General for a violation of 
Planning Zoning/Housing Element Law, the Attorney General must request the court i sue an 
order or judgm nt directing a violating city to bring it housing I ment into sub tantial 
complianc . Id. B 101 requires that the superior court conduct a tatus confer nc if a city has 
not complied with such an order. Id. 

If the superior court determines that a city failed to comply with the order, the court must 
impose fines. Id. The fines are $10 000 per month not to exceed $100 000 per month ( unless the 
fines are multipli d by a factor of three or six). fd. If th city has not complied with th ord r or 
judgment within specified time periods after the imposition of fines AB I 01 requires the cow-t to 
conduct additional status conferences and multiply the amount of the fine by three and then six 
and order the appointment of an agent of the cou11 to bring the city s housing element into 
substantial compliance. Id. P t. Op. Br. at 7. 

E. Statement of Facts 7 

1. City's Evidence8 

"The City shall have th power to mak and enforce all laws and regulations in respect to 
municipal affair subject only to uch restrictions and limitations as may be provided in this 
Charter or in the Constitution of the State of California." Cit Charter · 103. "The general grant 
of pow r to the City under this Charter shall be con trued broadly in favor of the City. The specific 

7 Petitioner City failed to include th parties ' evidence with the trial notebook. 
8 City requests judicial notice of(l) City Charter (Ex. ) (2) Hw1tington Beach Municipal 

Code ("HBMC") sections 2.33.010 et seq and 2.34.010 et seq. (Ex. D) (3) City Zoning and 
Subdivi ion Code title 20-25 (Ex. E), (4) I-ICD B 35 tatewide Determination Summary 
(7/30/20) (Ex. F), (5) Pertinent portions of Statutes of California, tats. 1965 ch . 1880 (Ex. G), 
(6) Pertinent portions of Statutes of California Stats. 1971 ch. 1803 (Ex. H), (7) Pe11inent portions 
of Statutes of California, Stats. 1982, ch. 43 (Ex. I), (8) Assembly Bill 879 (2017) (Ex. J); and (9) 
the Housing Bills ( xs. M-P). The r quests are granted a to Exhibits -E, G-J. Evid. Code 
§452(b), (c). xhibit Fis not ubject to judicial notice and the reque tis denied. 
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provisions enumerated in this Charter are intended to be and shall be interpreted as limitations 
upon the general grant of power and shall be construed narrowly." City Charter§ I 04. 

City's general plan guides its future land use decisions. A city's general plan is the 
"constitution for all future development" within its borders. Lescher Communications Inc. v. City 
of Walnut Creek, (1990) 52 Cal. 3d. 531. City's general plan includes a comprehensive long-term 
plan for City development and includes zoning maps and development goals to achieve the policy 
recommendations. City has a Department of Community Development and a Planning 
Commission, which have the duty to administrate the approval process for City's land use 
decisions. City RJN Ex. D (I-IBMC §§ 2.33.010, 2.34.010; City Zoning Ordinances titles 20-25). 
City has promulgated a comprehensive scheme of regulating land use within its borders. Pet. RJN 
Ex. E (Huntington Beach Zoning and Subdivision Ordinance ("HBZSO") Title 20-25). 

The U.S. Depai1ment of Housing and Urban Development has observed that 
Redevelopment Agencies ("RDAs") created 63,600 new affordable housing units and that 44% of 
the new housing units constructed by RD As from 2011 to 2008 were affordable at the very low­
income level. Gates Deel. , Ex. K, p. 4. Before their dissolution, RDAs were an important source 
of gap funding for federal affordable housing development funds and a longstanding and heavily­
used source of funding for affordable housing in California. Gates Deel., Ex. L, p. 3. 

City's expert, Nicole Sauviat Criste ("Criste"), opines that the Legislature clearly intended 
to vest local governments with the authority to control land use in their local jurisdictions. Criste 
Deel. , Ex. B, pp. 1-2. State's general plan reflects this perspective and demonstrates that the 
Governor believes that land use is a matter of local control. Id., pp. 2-4. City's planning practice 
is consistent with this legislative intent. Id., p. 5. The flexibility given to cities to control their 
local issues is critical in enabling cities to regulate consistent with their residents' wishes. Id. 
Cities are also better situated to manage land use because zoning standards must be based on 
factors local in nature. Id., pp. 5-6. 

Because there is a multiplicity of types oflocal jurisdictions (e.g., urban, rural, agricultural, 
industrial), local control over land use and zoning is necessary to meet local needs and concerns, 
based on local resources and infrastructure. Id., pp. 3-6. For instance, parking requirements in 
single family residential zones should reflect the demographics of the city - Palm Springs with 
only two persons per household needs less additional parking than Indio with 3.4 persons per 
household. Id., p. 6. 

Another expert witness, Wendell Cox ("Cox"), opines that the RHNA allocation process 
imposed by the Housing Bills has no prospect of achieving its housing unit objectives because the 
funding required for lower income housing subsidies is scarce and because market prices for 
housing are beyond the financial ability of most middle-income households to afford. Cox Deel. , 
Ex. A, p. l. These deficiencies cannot be solved by cities. Id. 

To the extent there is a shortage of affordable housing production, the fundamental issue 
is the lack of sufficient funding to build it. Id., pp. 7-8. Through 2018, only 9% of RHNA 
allocations at the very low-income, and only 13% of RHNA allocations at the low-income, 
categories have issued permits. Id., p. 13. Builders have not been developing low-income housing 
however much cities have planned for it. Id. In effect, the RHNA process requires cities to plan 
for more than ten times the amount of subsidized housing that can be funded. Td., p. 13 

City's rate of permitting housing development outpaced all Orange County cities other than 
Irvine and is greater than California as a whole. Id., 18-19. Whereas the funding for building 
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market rate hou ing has been sufficient to me t th need in Orange County and the permitting of 
very low-income and low-income housing in Orange County has outpaced the re t of the tate, less 
than a qua,ter of RHNA allocations in those affordable housing categories have been issued 
permits. Id. pp. 24-25. In addition to insuffici nt fonding, ity is particularly unfit for affordable 
housing production because transit acce s to lower income jobs is constrained. Id ., pp. 51 -54. 

2. State's Evidence9 

State s expert Melinda Y. Coy ( Coy') a land use and planning manager with HCD 
opines that the Housing Bills are critical for addr ssing the tate s hou ing crisis and their 
application to charter cities is necessary to increase the supply of housing. Coy Deel., 9. People 
burdened in paying for housing suffer an array of problems in physical and mental health nutrition, 
education, and job p rfonnance. Id. pp. 15-23. Busines es have a harder time recruiting 
employees, who cannot afford th cost of living. Id., p.20. Th overall economy is negatively 
impacted. Id. pp. 20-21. 

Over the last several decades, California has produced 2.3 million fewer housing units than 
are need d for the people already here. Id., pp. 3-5. The gap between the human population and 
the number of housing units is growing. Id. Housing pric s whether for sale or r ntal are 
exceedingly expen ive all over th tate. Id. pp. 5-8. 

In 1991 , HCD certified only 19% of localities as compliant with their housing elements. 
By 1995, that figure increased to 52% and has remained more or less at that level until very 
recently. Coy Deel. Ex. 1 p. 14. ven with charter city participation in the 2013-21 cycle of 
R1 A, the state has achi ved 55% of th goal for zoning for and building more housing for p opl 
at all income levels. Id. p. 14. If all charter cities opted out the rate would be at only 22%. Id. 

What happens in one city s housing market indisputably spills over city boundary lines and 
affects other citi s. Id . pp. 8-13. Over the last 30 years the median ales prices for ex i ting homes 
in California the Los Angel Metro region (the counti s of os ngeles Orang , Ri erside an 
Bernardino and Ventura), and Orang County on its own trace almost exactly the sam price 
increas s. Id. p.10 Fig. 9. This is also reflected by home and condomin ium sales prices in th 
City and the surrounding cities-Costa Mesa, Fountain Valley Garden Grove Santa Ana, al 
Beach, and We tminster- and Orange County as a whole. Id. p.11 , Fig. 9. 

Since section 65852.150 has been in place, albeit not binding on charter cities the number 
of ADU permits issued in the state has multiplied by eight times. Id. p. 39. 

9 tate requests judicial notice of: (1) en. Rul s Comm. Office of S nate Floor Analys s 
Unfinished Business, Analys is of SB 35 (2017-2018 Reg. ession) (Sept. 15, 2017) (Ex. 2)· (2) 
Sen. Rules Comm. Office of Senate loor Analy es, Unfinished Business Analysi of SB 166 
(2017-20 18 Reg. Session) ( ept. 15 2017) (Ex. 3); (3) Assembly nat Third Reading Analysi 
of SB 1333 (2017-2018 Reg. Session) ( ug. 24 2018) (Ex. 4); and (4) ssembly, Senate Third 
Reading, Analysis of SB 1333 (20 17-2018 Reg. ession) (Aug. 17 2018) (Ex. 5). Th analyses 
are subject to judicial notice as legislative history and the reque t are granted. Evid. Cod §452(c). 

Stat refers to a Declaration of Jonathan M. Eisenberg (Resp. Opp. at 9 fn.3) but failed to 
fil such a document. 
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3. Intcrvenors' Evidencc10 

Housing i generally considered affordable when a household spend 30% or less of their 
income on it. Wiener Deel. , 19. Rent rs in California need to earn 2.9 times th state minimum 
wage to afford the average monthly rent of $1 982 for a two-bedroom apartment. Kotval Deel. 
~3, Ex. 1, p. 4. cross the state, 79% of extremely low-income households and 54% of very low-
income households pay more than 50% of their income on housing. Id. p. 3. 

Renters in Orange County mu t earn 3.2 times the state minimum wage (or $43.23 per 
hour) to afford th average monthly r nt of 2, 196 for a two-bedroom apartment. Kotval D cl. 
4, Ex. 2 p. 3. Orange County's high housing costs disproportionat ly burden low-income 

households with 81 % of extrem ly low-income hous hold paying more than half of th ir income 
on housing costs compared to 1 % of moderate income households. Id . at p. 2. In th City, 46% 
of all renters and 73% of its lower-income renters spend over 30% of th ir income on housing­
leaving seniors persons with disabil ities and fi male-headed hou eholds with children most 
vulnerable to losing their housing because they cannot afford the rents. Kotval Deel. . 5 x. 3 
p. 11-40. According to City 80% of the 61 000 persons employed within its boundaries commute 
from outside City limits indicative of the shortage of local affordable hou ing oppo11unities fo r 
the community s workforce. Kotval Deel., 15 Ex. 3, p. II-6. 

Orange County saw a 43% increase in homele sness betw en 2017 and 2019. Kotval Deel. 
16, Ex. 4 at p.9. Against this backdrop, the high demand for affo rdable housing in Orange County 
has been unprecedented as exemplified when a recent 80-unit affordable housing development in 
Irvine received 6,818 applications. Covarrubia Deel. 122. 

The tatewide housing crisis extends to th rural area of California. In the San Joaquin 
Valley, 70% of low-income re idents spend 50% or more of their income on housing. Wiener 
Deel. 19. In the alinas and Pajaro Valley farmworkers are suffering extreme overcrowding 
living s ven people p r dwelling compared with 3.2 overall in Monterey County and 2.6 o erall 
in anta Cruz County. Id. at i120. 

Because California s 121 charter cities have nearly half of the stat population incl uding 
its largest 15 cities th lack of affordable housing in those cities has a ignificant impact on the 
statewide housing crisis. Wiener Deel. 28. Housing scarcity and higher price in cha11er cities 
would drive up housing costs for the urround ing region by increasing demand and infrastructure 
needs outside municipal borders. ee Wiener Deel. , 32· see al o Kotval Dee l. , 18 x. 6 at pp. 
10-12. When charter cities adopt exclusionary policies, they impact the surrounding region, 

10 Intervenors request judicial notice of: ( 1) California tate ssembly Committee on 
Jud iciary ana lysis of As embly Bill No. 2292 (2001-2002 Reg. Se s.) (Apr. 16, 2002) (Ex. 1 ); (2) 
California tateSenate enateRulesCommit1ee analysisof enateB ill o.166(2017-2018 Reg. 
Sess.) ( ep. 15 2017) (Ex. 2); (3) Office of S nator Bob Wieckowski SB 1333 Fact he t (2017-
20 18 Reg. Sess.) (updated Mar. 6, 2018) ( ~x. 3)· (4) California State Senate, Senate Ru les 
Committee, analy is of enate Bi ll o. 1333 (2017-2018 Reg. S ss.) ( ug. 30, 20 I 8) (Ex. 4) ; (5) 
California State Assembly, Committee on Local Government, analysis of enate Bill No. 166 
(2017-20 18 Reg. ess.) (Jun. 28 2017) (Ex . 5)· and (6) California tate Senate, enate Third 
Reading analysis of Senate Bill o. 1333 (2017-2018 Reg. ess.) (Aug. 24, 2018) (Ex. 6). The 
exhibits are subject to judicial notice as legislative history and the requests are granted. Evid. 
Code §452(c). 
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causing a domino effect as increased demand for low-income housing leads other cities to adopt 
similar xclusionary policies. See Wi ner Deel. 2. 

The Housing Element Law is State's primary planning tool to address the housing needs 
of all current and expected households at all income levels. Creswell Deel. l 0. The RHNA 
requirement that cities facilitate sufficient sites with ad quat zoning is necessary to State 's goal 
for the housing needs of persons who have been priced out of the housing market. Creswell Deel., 

13. SB 166 and B 1333 were neces ary to ensure uniform compliance with RJ A 
r quirements. Cr sw ll Deel., ~ 17-18. Compliance by all juri diction is necessary to achi e 
Stat ' s hou ing goal. Creswell Deel. 19-2 l . 

F. Analvsis 
City seeks a writ of mandate and declaratory relief prohibiting State from enforcing the 

Housing Bills on the ground that they violate the municipal affairs do trine of the Cali fornia 
Con titution. 11 State and Intervenors separately oppose. 

The question whether th home rule provisions of the California Constitution bar 
application of state law to charter cities is a bit different than a facial challenge to a statute because 
evidence is p rmitted. onetheless the question turns on the meaning and scope of th tate law 
in question and the relevant state constitutional provisions and their interpretation presents a legal 
qu stion, not a factual one. tate Building and onstruction Trades ouncil of California, FL­
CTO v. City of Vista(' Vista ) (2012) 54 Cal.4th 547 558. (citations omitt d) . In doing o court 
accord great weight to the factual record that the Legislature has com pi I d and al o to any relevant 
facts establish din tr ial court proceedings. Id. (citing California Federal avings supra 54 Cal.3d 
at 20-25). Factual findings by the Legislature or the trial court, however ar n t controlling and 
the court ultimately must decide what area of governance ar municipal concerns and what ar 
stat wide concerns. Id. 

The parties agree that the four-part t st set fo rth in Vista, supra, 54 Cal.4th at 556 applie 
to d term ining whether the Housing Bills violate the municipal affairs doctrine. Pet. Op. Br. at 
14· State Opp. at 19-21; Interv. Opp. at 15. The four factors are: (I) whether the subject of 
r gulation is a municipal affair· (2) whether there is an actual conflict between the local measure 
and the state law; (3) whether the state law addresses a matter of statewide concern· and (4) 
whether the state law is r asonably related to addressing the matter and narrowly tailored not to 
unduly interfere with local control. Vista, supra 54 Cal.4th at 556. 12 

1. Whether the Subject of Regulation is a Municipal Affair 
The Housing Bills ' subject is the planning zoning and development of land within a city s 

11 City do s not challenge its obligations to adopt a housing element id nti fy sites for it 
hou ing el m nt site inventory and accommodate its RHNA allocation. 

12 tate notes that the SAC s fourth cause of action which challenges AB IO l ' s amendm nt 
of s ction 65585 to provide new penalties for non-compliance with housing developm nt laws as 
violating th California Constitution s 'prohibition against Exce ive Fines and Bills of 
Attainder. ' SAC, 85-90. State further notes that City's opening brief contains no argument 
concerning this I gal theory. Accordingly the SA 's fourth cause of action is denied as 
unsupported. 
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borders. Whether a subj ct of regulation is a municipal affair is d t rmined by reference to both 
(I) article XI section 5(b) which has an express, non- xhaustiv Ii t of municipal affairs 
(Anderson v. City of San Jose, ("Anderson") (20 19) 42 Cal.App.5th 683 , 700) and (2) "the 
historical circumstances presented' (California F deral , supra, 54 Cal.3d at 1 ), which ma 
illuminat the meaning of the term ' municipal affair" in article XI s ction 5(6). Vi ta supra 54 
Cal.4th at 557-58. If the subject of regulation is not a municipal affair then the analysis nds and 
State may regulate in that field without violating the home rule doctrine. Id. at 556. 

As City notes (Pet. Op. Br. at 14), the courts and the Legi lature long ha r cognized and 
repeatedly affirmed land use and zoning as quintes entially municipal affairs. Mill r . Board of 
Public Works (1925) 195 Cal. 477 495; Schad v. Mt. phraim (1981 ) 452 U .. 61 68· DeVita 
supra, 9 Cal.4th at 782; §§ 65300.7 and 65300.9. 

State and Intervenors concede that the matter of land u e regulation is a municipal affair. 
State Opp. at 22; Intervenors Opp. at 15 . 

2. Whether There is an Actual Conflict 
If the subject of regulation i a municipal affair then the court considers whether there is 

an actual inimical conflict b tween the pertinent city charter provision ordinance, or regulation 
on one hand, and the tate law in qu stion on th other hand. Vista supra, 54 al.4th at 556. A 
conflict i inimical if it would be impossible to comp! with both the local measure and the tate 
law at the same time. Lanier v. City of El Centro, (20 I 6) 245 Cal.App.4th 1494 1505. lf there is 
no such conflict then the analy is is over and the local measure and the tate law can lawfully co­
exist. Vista, supra 54 Cal.4th at 556. 

City ubmits that this factor is satisfied ipso facto by the fact that it and State are opposing 
parties in this litigation as well as an earlier suit, Orange County uperior Court Case o. 30-
2019-01046493 which was filed by the HCD over City s alleged non-compliance with its RH A 
allocation in its housing element. 13 City submits that this factor was developed and articulated 
by the California upr me Court in California Fed ral, and in both California Federal and Vista 
the petitioners were pri ate third parties seeking to hold charter city enactments unenforceable 
under state law where tate was not a party. California Federal supra, 54 Cal. 3d at 6' Vista 
supra, 54 al. 4th at 552.) This part of th test is nece ary for the court to avoid weighing in on 
a matter wh re there is no apparent dispute between a charter city and State. But ity and State 
are the opposing parties in this litigation and there necessarily is a conflict. Reply at 4. 

City is confusing a disput or conflict b tween parti s (City and tate) with a conflict 
between local and state law. They are not the same and the court cannot conclude from the fact 
of two law uits between the parties that there is a conflict between laws for purposes of horn rul 
analysi . 

City al o argues that the Housing Bills ' substantive impositions and pot ntial draconian 
penalties clearly conflict with its claim to home rule and local control. City has accepted the full 
breadth of article XI section S's grant of autonomy and control over municipal affairs under and 
has promulgated a comprehensive plan for development and zoning administered by its 

13 By stipulation of the parties, HCD s petition was dismissed as moot after City adopted 
an amended housing element. City argues that it agreed to thi resolution to become eligible for 
SB 2 funding to a sist in homelessness prevention efforts. 
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Community Development Department and Planning Commission. 
In the City, a zoning designation is assigned to every legally defined parcel within a zone. 

The HBZSO contains zoning maps which show the location of the various zones, and the zoning 
code specifies which uses are permitted in those zones and the standards that apply to each use. A 
key goal of land use regulation is for nearby land uses to be compatible with one another. If a 
property owner wants to use prope11y in a manner not consistent with the municipality's plan and 
zoning for the property, the owner must apply for a CUP. The permit process allows decision­
makers to consider the property owner's beneficial use of the property while assuring targeted 
solutions to the issues raised by the non-conforming proposed use. "The reason for discretionary 
treatment is that these are uses which cannot be said to be always compatible in some zones while 
always compatible in others .... uses that should be allowed as of course, but could be allowed 
subject to conditions." Neighborhood Action Group v. County of Calaveras, (1984) 156 Cal. App. 
3d 1176, 1183.) A strong body of law reflects judicial deference to local governing and 
administrative agencies in their resolution of CUP applications. Snow v. Garden Grove, (I 961) 
188 Cal. App. 3d 496, 504-05. Pet. Op. Br. at 16. 

In sum, the CUP process highlights the traditional close degree oflocal control which ci ties 
exercise in determining local land use and zoning - both in the promulgation of general plans 
(including housing elements) and zoning schemes, as well as in considering variances for specific 
projects. City argues that the Housing Bills eviscerate City's scalpel of local control acutely 
responsive to local needs by imposing a sledgehammer of streamlined, ministerial approvals and 
mandated rezoning irrespective of local needs, problems, infrastructure and resources. As a result, 
the Housing Bills' imposition of substantive obligations and associated penalties necessarily 
confl icts with City's assertion of plenary control over local land use and zoning. 

State points out that this prong of the test requires an actual conflict. If it would be possible 
to comply with City's charter or ordinance and any of the state statutes in question, then there is 
no conflict and no home rule problem. City of Huntington Beach v. Becerra, ("Huntington Beach") 
(2020) 44 Cal.App.5th 243, 269-70 (finding no conflict between a City charter provision and state 
statute). State notes that, although City presents the entire City Charter and zoning code as 
evidence, it does not specific a single local law in conflict with any state law. State Opp. at 22-23. 

State speculates that this may be because HBMC section 2.34.020(a) calls for local law to 
harmonize with state law. That ordinance states that the duties of the City' s Planning Commission 
derive from the Government Code, title 7- which covers all the state laws at issue -- as well as 
City ordinances. State Opp. at 22-23. 

City properly rebuts this argument. HBMC section 2.34.020(a) describes the duties of 
City's Planning Commission in reference both to the Governn1ent Code "and as provided by 
ordinance of the City of Huntington Beach." Thus, City does not defer to state law for the Planning 
Commission's duties; it only lists the Government Code as a partial source of authority. And City 
does not refer to the Government Code at all for the City Council' s authority to make final land 
use and zoning decisions. Reply at 4 . 

State further notes that many of the statutes in the challenged Housing Bills contain either 
permissive language stating what a charter city may, but is not required, to do, or else merely 
declare state policy with no directive or restriction on how a charter city exercises its authority. 
See, e.g. , §65300.5 (mere statement of legislative intent); §65582.1 ( declaration of legislative 
findings); §65450 (permissive language for charter city actions). State Opp. at 23. State notes that 
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policy declarations carrying no accompanying mandates pose no pos ible conflict with charter city 
authority. ee Huntington Beach, supra 44 Cal.App.5th at p. 270 (no horn rule onflict between 
City measure giving local police force authority but not obligation to enforce all laws and state 
law limiting local law enforcement participation in federal immigration law enforcement). State 
Opp. at 23-24. 

City replies that the handful of scattered statutes enacted or amended by the Housing Bills 
merely declaring tate policy can be severed from its challenge to the Housing Bill . According 
to City, the fact remains that the remainder of the Housing Bills impose onerous unconstitutional 
requirements prohibitions, and penalties. Reply at 4. 

Contrary to City s assertions it has not demonstrat d that the tatutes enacted or amended 
by th Housing Bills necessarily conflict with City s local control such that it is impossible to 
comply with both simultan ou ly. City claims that the Housing Bills impose ub tantive 
obligations that interfere with its plenary control but it do snot show specifically what statutes 
conflict and why their obligations cannot be harmonized with local control. City only make the 
conclusory claim that the Hou ing Bills streamlined ministerial proces ing of development runs 
directly counter to City's discretionary review of CUPs to tailor sp cific local needs. Reply at 4. 
This claim is too general and vague. How is the court to know which statutes in SB 35 B 166 
1333, and 101 conflict with City ' s zoning and discretionary C Preview and why? How would 
the cow1 know which statutes City agrees could be severed a permissiv or rn rely declarative of 
policy? 14 

City has not established that ther is an actual, inimical conflict between the Housing Bills 
and its local laws. 

3. Whether the Housing Bills Address a Matter of Statewide Concern 
Whether a state law addresses a matter of stat wide concern hinges on "how the state 

con titution allocates governmental authority between charter cities and the tate. ' Vista, supra, 
54 al.4th at 557. The phrase 'statewide concern is an ultimate legal conclusion that require 
courts to allocate powers between local and tate legislative bodies in the mo t ensible and 
appropriate fashion. California Federal, supra, 54 Cal.3d at 17. In other words for state law to 
control, there must be ornething more than an abstract tate int rest a it is always po ible to 
articulat some state int rest in even the most local of matter . Vista, supra 54 Cal. 4th at 560 
(quoting California Federal, supra, 54 Cal. 3d at 18). If the state law does not address a matter of 
statewide concern, then th state Jaw does not prevail over the conflicting city m asure. Vista, 
supra 54 Cal.4th at 556. A subject of regulation can be both a municipal affair and a matter of 
statewide concern. Anderson, supra, 42 Cal.App.5th at 702; Codding Enterprises v. City of 
Merced, (1974) 42 Cal.App.3d 375 377. 

Th outcome can depend, at least in part on whether the subject of regulation ha 
extraterritorial dim n ions or effects, meaning that it does not obey city boundari s but rath r spills 
over and beyond them and therefore is appropriately addr ed on a stat ide ba is. Vista, supra 
54 Cal.4th at 557-58. This determination is made based on ca e law, historical circumstances 

14 On a related issue, tate argues that the court should deny the SAP without examining 
the Vista factors because City fails to particularize an attack on any state law and does not provide 
any home rule analysis for any of the indi idual statutes. State Opp. at 21-22. The court agrees. 
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presented in the trial court, and legislative declarations, findings, and history , which are entitled to 
great weight, but are not controlling. California Federal, supra, 54 Cal. at 18, 20, n. 16; Vista, 
supra, 54 Cal.4th at 558. The court is required to defer to legislative estimates regarding the 
significance of a given problem and the responsive measures that should be taken toward its 
resolution." California Federal, supra, 54 Cal.3d at 24. Any fair, reasonable and substantial doubt 
whether a matter is a municipal affair or broader state concern must be resolved in favor of the 
legislative authority of the state. City of Los Angeles v. Tesoro Refining and Marketing Co. , 
(20 I 0) 188 Cal.App.4th 840, 848-49. If the Legislature has established a comprehensive 
regulatory scheme for a subject, then the express or implied goal of uniformity suffices to preclude 
local action that would disrupt that uniformity. Fiscal v. City and County of San Francisco, (2008) 
158 Cal.App.4th 895, 9 19 (firearms regulations) (citing Long Beach Police Officers Assn. v. City 
of Long Beach, (1976) 61 Cal.App.3d 364). 

In Vista, the state law required cities to pay workers at the prevailing wage set by the 
director of the Department of Industrial Relations. 54 Cal.4th at 560-61. The plaintiff labor union 
challenged a city charter measure proclaiming that the city would not comply with this state law 
for its public works projects. Id. at 552-53. The union argued that there is a statewide concern for 
the state's prevailing wage law based on the "trend toward economic regionalization, with workers 
driving long distances to ajobsite and multiemployer collective bargaining agreements governing 
the te1ms of employment on a regional basis." Id. at 561 . 

The California Supreme Court admonished that the "hinge of [the statewide concern issue] 
is the identification of a convincing basis for legislative action originating in extramunicipal 
concerns, one justifying legislative supersession based on sensible, pragmatic considerations." 54 
Cal. 4th at 560 ( citation omitted). " In other words, for state law to control, there must be something 
more than an abstract state interest, as it is always possible to articulate some state interest in even 

the most local of matters." Id. 
The court held that the union' s stated position did not establish a statewide concern because 

these issues applied statewide only "when considered in the abstract." Id. The cou1ts are 
'"especially' hesitant to abdicate to the Legislature's view of the issue 'when the issue involves 
the division of power between local government and that same Legislature. "' Id. ( citation 
omitted). Because the state law substantively infringed on a core, although un-enumerated, 
municipal affair, it could not be justified "merely by identifying some indirect effect on the 
regional and state economies." Id. at 562. Laws setting forth generally applicable procedural 
standards are more likely to address a statewide concern, and impinge less on local authority, than 
substantive obligations. Td. at 564. The fact that the state law narrowly applied only to publ ic 
agencies, and " impose[ d] substantive obligations on charter cities, undermined the assertion that 
it presented a statewide concern. Id. at 564-65. As a result, the cou1t held the state law did not 
address a statewide concern and affirmed the lower court's judgment that the state law was 
unconstitutional as applied to charter cities. Id. at 566. 

a. Citv's Position 
City compares the Housing Bills to Vista and argues that their generic reference to an 

affordable housing shortage as a matter of statewide concern is merely a convenient abstract label. 
There may be a lack of affordable housing in the state, but that fact does not sufficiently backstop 
the extra-municipal interest in directly targeting local jurisdictions' control over local land use and 
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zoning. Furthermore, the Housing Bills' imposition of substantive duties and penalties and not 
procedural requirements - such as those previously imposed on charter cities requiring adoption 
of a general plan and reporting to HCD -- also weighs against State. Pet. Op. Br. at 17-18. 

City argues that the state laws regarding land use and zoning in the coastal zone are an 
example of a proper limited extra-municipal concern sufficient to trump charter city autonomy 
because the coastal zone is a specific area over which State has a uniquely statewide interest. See 
§§ 65590, 65590. l. In CEEED v. California Coastal Zone Conservation Committee, ("CEEED") 
(1974) 43 Cal. App. 3d 306, the court considered the former Coastal Zone Conservation Act of 
1972 which imposed cettain requirements on developments within the coastal zone. ln 
determining that the act was applicable to chatter cities, the court observed that the coastal zone is 
a "distinct and valuable natural resource belonging to all the people" and the coastline is uniquely 
subject to a statewide interest, citing the federal government 's recognition of the importance of the 
coastal zone as a national interest. Id. at 321-23. Pet. Op. Br. at 18. 

In contrast, the Housing Bills impose substantive interruptions of local control over land 
use and zoning not based on features of a jurisdiction over which there is a statewide interest, but 
rather to all local jurisdictions. Yet, the demand for housing is not at all uniform throughout the 
state. The state lost 912,000 net domestic migrants since 2010, and the patterns are not equal in 
counties across the state. Since 2010, the Fresno and Sacramento labor markets respectively 
gained 41 ,000 and 48,000 domestic migrants, Riverside County gained 135,000 domestic 
migrants, Orange County lost 85,000 domestic migrants, and Los Angeles County lost 655,000 
domestic migrants. Cox Deel., Ex A, p. 62. In other words, local population trends vary and 
present distinct local issues of housing supply and demand. Pet. Op. Br. at I 8-19. 

Because there is a multiplicity of different types of local jurisdictions (urban, rural , 
agricultural , industrial), local control over land use and zoning is necessary to meet local needs 
and concerns based on locally available resources and infrastructure. Sauviat Criste Deel., Ex. B, 
pp. 3-6 (comparing the varied local conditions that require local control). For instance, the parking 
requirements in single fan1ily residential zones should reflect the demographics of the city - Palm 
Springs with only two persons per household needs fewer additional parking spaces than Inidio 
with 3.4 persons per household. Sauviat Criste Ex. B, p. 6. Pet. Op. Br. at 19. 

State cannot work backwards from its imposition of a purported statewide solution to a 
lack of affordable housing to justify its intrusion into inherently municipal affairs. The 
Legislature's intention to address a statewide interest does not make it one. Johnson, supra, 4 Cal. 
4th at 405 ("In other words, we must be satisfied that there are good reasons, grounded on statewide 
interests, to label a given matter a 'statewide concern."').) "No doubt almost anything [a city] 
does ... can have consequences beyond its borders. But this circumstance does not mean this cou1t 
may eviscerate clear constitutional provisions, or the Legislature may do what the Constitution 
expressly prohibits it from doing." County of Riverside v. Superior Court, (2003) 30 Cal. 4th 278, 
296. City concludes that the Housing Bills do not address a matter of statewide concern. Pet. Op. 
Br.atl9. 

The court disagrees. State demonstrates that the affordable housing issue addressed in the 
Housing Bills is a matter of statewide concern, both in case law, legislative findings, and historical 
fact. 

b. Historical Facts 
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Over the last several decades, California has produced 2.3 million fewer housing units than 
needed for its existing population. Coy Deel. Ex. A, pp. 3-5. The gap between the human 
population and the number of housing units is growing. Ibid. Housing prices whether for sale or 
rental are expensive all over the state. Id., pp. 5-8 . City 's expe11 Cox, agrees with that 
assessment. Cox. Deel. , Ex. A, pp. 4-11. tate argues that the cost of housing caus s an array of 
physical and mental health, nutrition education and job p rfo rmance problem . Coy .. . A, pp. 
15-23. Businesses have a hard time recruiting employees who cannot affo rd the cost ofl iving and 
the tate's overall economy is negatively impacted. ld. pp. 20-2 1.) State Opp. at 24. 

o city in California has an insular housing market. What happ ns in one city hou ing 
mark t indisputably spills over city boundary line and affects other cities. Coy D cl. , Ex. A pp. 
8- 13. Over the last 30 years, the median sales price for existing homes in California the Los 
Angeles Metro region (the counties of Los Angeles Orange, Riverside, San Bernardino, and 
Ventura) and Orange County trac almost exactly the same jagged line. Id. , p. 10, Fig. 9. ven 
with charter city pa1ticipation in th 20 13-21 cycle of RHNA State has achieved 55% of the goal 
for zoning for and building mor housing for people at all income levels. Id. p. 14. If chatter 
citie opted out, the rate would be only 22%. Ibid. State Opp. at 24-25. 

lntervenors note that there are 121 charter cities in California including its 15 large t citie 
and they house almost half the state s population. Wiener Deel. 128. B 166 and SB 1333 addre 
zoning practices which hind r affordable housing development by preventing d velopers from 
building at higher densities suit d to the development of low-income housing. ee Kotval Deel. 
8, Ex. 6, pp. 15, 20 . [f charter cities are exempted from SB 166 and B 1333 tate 's 
comprehen ive statutory scheme to address the regional housing need under the Housing lement 
Law would devolve into two unequal incompatible planning ystems incapabl of meeting the 
challenges posed by the housing crisis. fnterv. Opp. at 8. 15 

Intervenors add that the concrete "regional spillover effects of insufficient housing' 
id ntified in nderson, 42 Cal. pp. 5th at 711 , also demonstrate the need to address th shortage 
of affo rdable housing from a statewide approach . The lack of affordable housing in all cities 
impacts the surrounding regions, including by increasing housing demand and costs. ee Wiener 
Deel. , ip 2; Covarrubias Deel. , ,23 ; reswell Deel. 119. For exampl , coastal cities often fail to 
plan for and produce th hou ing their communities need. Kotval D cl. ~8, Ex. 6 pp. 12-13. The 
actions of coastal citi s to block housing development leads to migration further in land increasing 
housing demand and housing costs there. Id. , pp. 12-13 15 . Interv. Opp. at 19-20. 

City s own vidence supports this spillover effect. earby Riverside County posted a 

15 According to lnterv nors City s actions exemplify the local practices that re ult in the 
shortage of sites for affordable housing. Prior to the Amendment, City had a compliant housing 
element with sufficient sites to meet its RHNA allocation at all income lev ls. The Amendment 
reduced the density of development on these sites, r quired City approval of any development, and 
impo ed onerous developm nt standards. These changes effectively eliminated the sites available 
to meet City ' s lower income RHNA obligation and greatly impacted the development of affordable 
hou ing in the City. When the Amendment wa in place from 2015 to 2020 City p rmitted no 
very low-income units and only eight low-income units. Kotval Deel. 15 x. 13 , p. 4. In the 
two years prior to the mendment, 89 ver low and low-income units w re permitted in th City. 
Id. Interv. Opp. at 19. 
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strong gain in domestic migration whil Orange County lost dom stic migrant . ox Deel. ~6 
x. A, p. 62 . Whi le Ci ty suggests that this domestic out-migration d monstrat s a lower d mand 

for hou ing in the region, its evidence shows that the out-migration has been associated with the 
lack of affordable housing. Cox Deel. 6 Ex. A p. 62. City also recently appro ed a fair housing 
report stating that the [!Jack of local or r gional cooperation may be a significant contributing 
factor to fair housing issues in Orange County' and that 'there remains a problem with local 
governments not taking the st ps to achieve regionally determined goals like progress toward 
meeting each jurisdictions [sic] [RHNA] for very low-incom and low-income households." 
Kotval D cl. , ~16 Ex. 14 p. 324. Interven. Opp. at 20. 16 

c. Legislative Findings 
In enacting B 1333 he Legis lature found a fo ll ows: 

"Th Legi lature finds and declares that the s rious shortage of decent, safe, and 
sanitary housing for low- and moderate-income households that wa first identified 
in 1979 continues and that ensuring the location, development, approval , and access 
to hou ing for all income levels in all jurisdiction in Cali fornia is a matter of 
tatewide concern and not exclusively a municipal affair as that term is u ed in 

Section 5 of Article XI of the California Constitution. Thi ituation requires the 
am ndment of the charter city exemptions provided in ections 65700 and 65803 
of the Government Code as inconsistent with Section 1 of Article IV and Section 5 
of tticle XI of the California Constitution." City R x. P, §14 (emphasis 
added). 

Intervenors note that the Legislature also declared that the lack of affordable housing is a 
matter of tatewid concern in SB 166 and B 133. In erv. Opp. at 16-17. 

The author of B 166 stated that it focuses on one of the biggest barriers to increasing 
affordable housing supply: a lack of appropriat ly zoned land for th construction of new housing 
in many localities. lnterv. RJN Ex. S p.6. Consistent with the author 's tat ment the Legislature 
declared in B 166 that the o et oss Law is a reform to facilitate and xpedite the construction 
of affordable hou ing. 65582. J · 65582. l (i). 

imilarly, the Legislature declared for SB 1333 that 'the s rious shortage of dee nt afe 
and sanitary housing for low- and moderate-income households that was first identifi d in 1979 
continues ' and that it enacted B 1333 "to addres the lack of affordable housing in the stat 
which is of vital statewide importance, and that ensuring the location, development approval and 
access to housing for all income levels in all jurisdiction in the tate is a matter of tatewid 
concern. City RJN Ex. P, §§ 1, 14. According to the author SB 1333 was necessary because the 
Kennedy Commission decision threatened to undermine California's Housing lement Law and 

B 1333 would en ure that charter cities do not inappropriat ly ub ert th goals tated in requir d 

16 lntervenors also attempt to rely on factual findings in Anderson to support the historical 
nature of statewide concern. Interv. Opp. at 19. 1 h court may not take judicial notice of th truth 
of the findings in a court document. Sosinsky v. Grant, ( 1992) 6 Cal. pp.4th 1548 1551. 
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general plan policies including approved housing elements. Interv. R ~x. 6, pp. 3-4. Inter . 
Opp. at 18. 17 

State points out that the Housing Bill ' amended/enacted statutes all concern low-cost 
housing or increasing housing generall y. Sections 65852.150 65852.25 65863, 65863.4 65863 .6 
65866, and 65913.4 substantively address the statewide hou ing crisis as a matter of tatewide 
concern. Sections 65852.150 (encouraging development of accessory dwelling units (granny 
flats) 65852.25 (preventing opportunistic downzoning in th wake of catastrophes), 65863 (also 
about downzoning), 65863.4 (same), 65863.6 (same), 65866 (concerning dev lopment 
agreements) and 65913.4 (establ ishing the streamlin d ministerial appro al process of proposed 
multi-family housing developments that meet objective local standards) all establish obligations 
and programs that bolster th provision of housing and low-cost. housing throughout the tate. 
Sta e Opp. at 28-29. Sections 65300.5, 65301.5 , 65359 65400, 65450 65454 65455 65460.8 
65580 655821.5 65585 65850, 65860, 65863.4 and 65863 .8 gov rn administrative and 
procedural aspects of add res ing th statewide hou ing crisis. State Opp. at 30. 

Thus th Legislature has repeatedly and expressly declared lack of adequate housing to be 
a matter of statewide concern. Buena Vista, supra, 175 Cal.App.3d at 306 (citing seven statutes). 
While the Legislature's characterization of statewide concern is not d terminative the app licable 
standard is one of ' defer[ ence] to legislative e timates r garding the ignificance of a given 
problem and the responsive measures that should be tak n toward its resolution "Anderson, supra 
42 Cal.App.5th at 707 (citation omitted). State Opp. at 27-28. 

d. Case Law 
Over th past 50 years, numerou case decisions have upheld tatewide housing and land­

use tatutes and regulations as av rriding conflicting charter-city measures notwithstanding the 
home-rule doctrine. State Opp. at 25. 

La t year, And rson upheld the Surplus Land Act ( SL ") ( 54220 et seq.) again t a 
cha11er city horn -rule challeng . 42 Cal.App.5th at 683. The court held that the shortage of sites 
available for affordable hou ing development was a matter of statewide concern in the context of 
the charter city's chall nge to the application of LA section 54220, which required municipalities 
dispo ing of surplus land to give first priority to affordable hou ing developm nl. The Anderson 
court held that the SLA advances state land use policy objectives by mandating a uniform approach 
to the disposition of local government land that is no longer needed for government use. By 
requiring municipalities to prioritiz surplus land for the development of low- and moderate­
income housing, the statute addresses the shortage of sites available for affordable housing 
development as a matter of statewide concern. 42 Cal.App.5th at 693. 

The Anderson com1 found that while City had a readily identifiable interest in the 

17 City not s that SB 166 did not apply to chart r cities and the enactment of SB 1333 , 
citing a purport d ' erious shortage of... housing for low- and moderate-income hous hold that 
was first identified in 1979 .. .' begs the question of what chang din th year between B 166 and 

B 1333? If the problem wa not uffici ntly of extra-municipal dimension for B 166 the 
Legislature should not be able to rev rse course a year later merely by fiat. Pet. Op. Br. at 19. The 
short answer is that the I gislative history of B 1333 show that Kennedy Commission 
demonstrated to the L gislature that it had made a mistak . 
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disposition of its real property, the well-documented shortage of sites for low and moderate income 
housing and the regional spillover effects of insufficient housing demonstrate extramunicipal 
concerns justifying statewide application of the Act's affordable housing priorities. Anderson, 
supra, 42 Cal.App.5th at 711. Judicial decisions have consistently recognized the statewide 
dimension of the affordable housing shortage in relation to various impositions by the state into 
the realm of local affairs. Id. at 709. Anderson quoted the California Supreme Court in California 
Building Industry Assn. v. City of San Jose, (2015) 61 Cal.5th 435, 441 as follows: "It will come 
as no surprise to anyone familiar with California's current housing market that the significant 
problems arising from a scarcity of affordable housing have [ ... ] become more severe and have 
reached what might be described as epic proportions in many of the state's localities." Id. at 708-
09. 

Anderson relied on four appellate decisions issued over the last five and half decades 
holding unequivocally that the provision of sufficient housing for Californians is a matter of 
statewide concern: 

"Judicial decisions predating California Building have recognized the statewide 
dimension of the affordable housing shortage in relation to various impositions by 
the state into the realm of local affairs. See Green v. Superior Court, (1974) I 0 
Cal.3d 616, 625 ... [ citing "enormous transformation in the contemporary housing 
market, creating a scarcity of adequate low-cost housing in virtually every urban 
setting"]; Buena Vista rGardens Apartments Assn. v. City of San Diego Planning 
Dept. , (1985) 175 Cal.App.Jct 289, 306) [finding "need to provide adequate 
housing" is a statewide concern and rejecting home rule challenge to state provision 
that mandated charter city to include certain actionable components in its "housing 
element"]; Bruce v. City of Alameda, (1985) 166 Cal.App.3d 18, 22 ... [" locally 
unrestricted development of low-cost housing is a matter of vital state concern"]; 
Coalition Advocating Legal Housing Options v. City of Santa Monica, (2001) 88 
Cal.App.4th 45 1, 458 ... [ noting the Legislature and courts have declared housing to 
be a matter of statewide concern]." 42 Cal.App.5th at 709-10. 

The Anderson court concluded that "the well-documented shortage of sites for low- and 
moderate-income housing and the regional spillover effects of insufficient housing demonstrate 
'extrarnunicipal concerns' justifying statewide application of the [SLA' s] affordable housing 
priorities." Id. at 711. State Opp. at 25-26. 

lntervenors also rely (lnterv. Opp. at 16-17) on Buena Vista Gardens Apartments Ass'n. v. 
San Diego Planning Dep' t, ("Buena Vista") (1985) 175 Cal.App.3d 289, 306-07, in which the 
court held that section 65583(c), which requires jurisdictions to commit to specific actions to make 
sites available to meet their RHNA, addressed a matter of statewide concern. The court rejected 
the city's argument that, while there is a legitimate statewide concern in requiring all jurisdictions 
to adopt general plans, section 65583(c) did not apply to charter cities because it intruded on 
municipal affairs. Id. The court explained that the city's position had no merit because it would 
limit the Legislature to declarations matters were of statewide concern and would prohjbit the 
Legislature from compelling cities to take action to address the concern. Id. at 307. 

Intervenors argue that City's position repeats the same argument rejected by Buena Vista. 
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Intv. Opp. at 16. City contends that, whi le the state can require charter cities to adopt general plans 
and housing elements and to identify sites to facilitate affordable housing, State cannot enforce 
those requirements by mandating that the local planning and development decisions of charter 
cities be consistent with their adopted general plans and housing elements. Id. This is similar to 
Buena Vista, where the court expressly stated that the Legislature must be able to require local 
action for matters of statewide concern. lnterv. Opp. at 17. 

State notes that City' s opening brief fails to mention Anderson or any of these cases 
affinning California's interest in addressing the statewide affordable-housing crisis through 
broadly applicable legislation. Even the case cited by City, CEEED, observed that "the municipal 
affairs concept does not preclude the state from regulating land use when necessary to further the 
state's interest." 43 Cal.App.3d at 324 (emphasis added). While City disparages those State policy 
goals as "abstract", the many cases discussed above prove otherwise. State Opp. at 26-27. 

City argues that Anderson and Buena Vista do not justify the elimination of local control 
simply to address the lack of affordable housing. Neither case involved a state law that imposed 
substantive obligations on local land control. 

In Anderson, the SLA provision was predominantly procedural with incidental and 
uncertain substantive effects. 42 Cal.App.5th at 714. The SLA does not require a local agency to 
sell surplus land for less than fair market value. §§ 5422 l (b )(3), 54226. The SLA also expressly 
recognizes the local agency's authority to enforce its pre-existing "authority or discretion to 
approve land use, zoning, or entitlement decisions in connection with the surplus land." 
§54223(b). In other words, the SLA does not override a charter city' s land use and zoning 
decisions and preserves its ability to receive fair market value for surplus land. lf the surplus land 
is not zoned for residential development, the city does not need to sell it for affordable housing 
development. lf certain conditions attach to residential development under the city' s land use and 
zoning rules, they need not be altered to facilitate affordable housing development (other than the 
minimum set-aside for residential development greater than ten units). Reply at 8-9. 

In holding that the SLA passed the third part of the test, the Anderson court made sure to 
carefully determine whether "it treads within the boundary indicated by Vista for assessing 
statewide concern based on the degree to which the law impinges on local governing rights." 42 
Cal. App. 5th at 712. The court noted that the SLA initially imposes procedural requirements for 
notice and good faith negotiations regarding the disposition of the surplus land. Id. at 713. lt then 
noted that there are some substantive limitations which kick in if the land is slated for affordable 
housing or general housing greater than ten units. ld. The Anderson court emphasized, however, 
that the substantive requirements "arise only in select scenarios" while expressly preserving the 
right to fair market value. Id. Anderson held that the SLA's substantive requirements were 
attenuated and essentially incidental to the procedural requirements that were the main purpose of 
the law, and the substantive requirements still left substantial discretion to the city in deciding how 
and whether to dispose of surplus land. Id. at 714. Reply at 9. 

City concludes that Anderson does not mean that State has carte blanche to eliminate local 
control when it purports to address a lack of affordable housing. Rather, Anderson stands for the 
proposition that the statewide interest in addressing the lack of affordable housing is sufficient to 
justify a predominantly procedural law with incidental and uncertain substantive effects, and which 
preserves substantial discretion to a charter city. None of these features apply to the Housing Bills. 
State has expressly conceded that sections 65852.150, 65252.25, 65863, 65863.4, 65863.6, 65866, 
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and 65913 .4 impose substantive obl igations/prohibitions. State Opp. at 28. There is nothing 
incidental or conditional to these substantive intrusions. The Housing Bills cut off cha1ier city 
discretion completely and impose a State-mandated one-size-fits-all scheme for land use and 
zoning. Reply at 9-10. 

City argues that Intervenors' reliance on Buena Vista, supra, 175 Cal. App. 3d at 289, is 
similarly misplaced. The Anderson cowt provides a helpful gloss: "In Buena Vista ... the Housing 
Element Law required the city to adopt a five-year schedule of actions to achieve the housing 
element goals... but at the same time afforded 'considerable discretion in the manner of 
implementing programs' to reach those goals ... and expressly refrained from imposing on certain 
aspects of local control. ... . " 42 Ca. App. 5th at 714 (emphasis added). City argues that the Housing 
Bills afford no discretion - indeed, SB 35 literally imposes a streamlined, ministerial approval 
process for housing developments. Reply at 10. 

Thus, the SLA provision in Anderson was predominantly procedural with incidental and 
uncertain substantive effects and the law in Buena Vista afforded considerable discretion in the 
manner of implementing programs to reach its goal. In contrast, the Housing Bills are substantially 
more intrusive and onerous. Reply at 9-10. The interest in low-cost housing may be suffic ient to 
support a minimally intrusive procedural law, but it does not imbue the magic ability to justify a 
collection of Housing Bills that decimate charter city's home rule authority over local land use and 
zoning. Reply at 10-11. 

While City has properly distinguished Anderson as concerning a primarily procedural state 
law and Buena Vista as affording charter cities with discretion, it fails to explain how the Housing 
Bills "decimate charter city's home rule authority over local land use and zoning". The Housing 
Bills are expressly designed to remedy the failure of California cities to comply with the Housing 
Element Law and RHNA zoning law (§65863) such that low-cost housing remains unavailable and a 
housing "crisis". This lack of low-cost housing is concededly a matter of statewide concern. 

As explained by Buena Vista, supra, 175 Cal.App.3d at 306-07 and argued by Intervenors, 
the Legislature has to be able to address this matter of statewide concern and cannot be limited to 
making declarations about a housing crisis without compelling cities, including charter cities, to 
take action to address the concern. As lntervenors point out and City never addresses, there are 
121 charter cities in California housing almost half the state's population. Wiener Deel. 128. If 
charter cities are exempted from SB 166 and SB 1333, the state's comprehensive statutory scheme 
to address the regional housing need under the Housing Element Law would devolve into two 
unequal , incompatible planning systems incapable of meeting the challenges posed by the housing 
crisis. Interv. Opp. at 8. City fai ls to even consider this point. 

e. City's Abstract/Compartmentalization Argument 
City concedes that the Housing Bills are intended to address the issue of insufficient low­

cost housing. City argues that the Housing Bills still fail to qualify as a matter of statewide interest 
because the interest is too abstract to justify the elimination of local control. City notes that the 
Supreme Court in Vista held that there is not a statewide concern where the issues apply statewide 
only "when considered in the abstract." 54 Cal. 4th at 560. The "hinge of [the statewide concern 
issue] is the identification of a convincing basis for legislative action originating in extramunicipal 
concerns, one justifying legislative supersession based on sensible, pragmatic considerations." ld. 
" In other words, for state law to control, there must be something more than an abstract state 
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interest, as it is always possible to articulate some state interest in even the most local of matters." 
Id. Pet. Op. Br. at 17; Reply at 5-6. 

City contends that the issue of affordable housing is similarly abstract. The demand for 
housing is not uniform and varies greatly by area. Cox Deel. , Ex. A, p. 62. A uniform, statewide 
approach is not justified and local control over land use and zoning is necessary to meet local needs 
and local concerns based on locally available resources and infrastructure. Criste Deel., Ex. B. As 
with the wage laws in Vista, the fact that the problem of low-cost housing can be aggregated and 
considered in the abstract is insufficient to make the matter an issue of statewide concern. Reply 
at 6-7. 

City notes that Vista involved the application of a state prevailing wage law to a charter 
city's public works projects. The Vista petitioner union argued that "the economy of the state has 
become more integrated ... and wage levels in a local area are now more likely to have an effect 
regionally and statewide," and "in light of our modern integrated economy, it has become a 
statewide concern." 54 Cal. 4th at 561. The argument was rejected by the Vista court and City 
contends that State's argument is the same if "wage levels" is replaced with "housing prices" . 
Reply at 6. 

By failing to take account of the substantial difference in the intrusiveness of the Housing 
Bills versus the laws at issue in Anderson and Buena Vista, State and lntervenors have made the 
mistake of compartmentalizing "affordable housing" as a purported statewide concern. State and 
Intervenors rely on "de-contextualized snippets" of case law noting that lack of affordable housing 
is a statewide concern. Pursuant to their position, once a cowt has held that lack of affordable 
housing is a statewide concern sufficient to justify a particular state law's supersession of local 
control, the floodgates are open to any and all future state law. The California Supreme Court has 
expressly cautioned against this oversimplification and compartmentalization of "an entire area of 
governmental activity as either a ' municipal affair' or one of statewide concern .... " California 
Federal, supra, 54 Cal. 3d at 17-18. "To approach the dichotomy of "municipal affairs/statewide 
concern" as one signifying reciprocally exclusive and compartmented domains would, as one 
commentator has observed, "ultimately all but destroy municipal home rule." Id. Reply at 7. 

City suggests that State and Intervenors would be perfectly fine with the destruction of 
municipal home rule. But Article XI, section 5 is not a dead letter and is still a vital part of the 
California Constitution. Significantly missing from State's and lntervenors' discussions of the 
third part of the test is the fact that there is effectively a sliding scale based on the extent to which 
a state law substantively intrudes on chatter cities' local control over a municipal affair. Reply at 
8. 

The shortage of low-cost housing does not identify extramunicipal concerns sufficient to 
justify overriding local control. State's own evidence underscores the fact that a one-size-fits-all, 
top-down mandated solution is inapt. "Place type - rw-al, suburban, and urban areas - each present 
their own unique housing challenges (even when located in the same geographical area) and can 
require different types of solutions." No one disputes City expert Cox's identification of highly 
variable domestic migration patterns, which reflect a lack of uniform demand for housing. While 
the state lost 912,000 domestic migrants since 2010, the patterns are not equal across the state. 
The Fresno and Sacramento labor markets actually gained 41,000 and 48,000 domestic migrants, 
Riverside County gained 135,000 net domestic migrants, Orange County lost 85,000 domestic 
migrants, and Los Angeles County lost 655,000 net domestic migrants. Cox Deel. , Ex. A, p. 62. 
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