
1 

ORAL ARGUMENT NOT SCHEDULED 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

COMMONWEALTH OF KENTUCKY, et al., 
Petitioners, 

v. 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY, et al. 

Respondents. 

No. 24-1050 

(and consolidated cases) 

 
On Petition for Review of Final Agency Action of the  

United States Environmental Protection Agency 
 

MOVANT-INTERVENOR STATES’ UNOPPOSED MOTION 
FOR LEAVE TO INTERVENE IN SUPPORT OF 

RESPONDENTS 
  

Pursuant to Federal Rule of Appellate Procedure (FRAP) 15(d) and 

D.C. Circuit Rule 15(b), the States of California (by and through Attorney 

General Rob Bonta and the California Air Resources Board), Arizona, 

Connecticut, Illinois, Maryland, Michigan, Minnesota, New Jersey, New 

York, Oregon, Rhode Island, Vermont, Washington, and Wisconsin; the 

Commonwealths of Massachusetts and Pennsylvania; the District of 

Columbia; and the City of New York (collectively, Movant-Intervenor 

States) hereby move to intervene in the above-captioned case in support of 
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Respondents the United States Environmental Protection Agency (EPA) and 

Administrator Michael S. Regan.1  

Petitioners challenge EPA’s final rule entitled “Reconsideration of the 

National Ambient Air Quality Standards for Particulate Matter,” published 

at 89 Fed. Reg. 16,202 (Mar. 6, 2024) (PM NAAQS Rule or the Final Rule). 

EPA promulgated the Final Rule pursuant to its authority under sections 108 

and 109 of the Clean Air Act, 42 U.S.C. §§ 7408, 7409. The Final Rule 

reduces the upper limit on the concentration of fine particulate matter 

(PM2.5) in the air to the level EPA has determined is necessary to protect 

public health with an adequate margin of safety. EPA estimates that the first 

year alone of full attainment with the Final Rule will result in massive public 

health benefits, including avoiding 4,500 premature deaths, 800,000 cases of 

asthma symptoms, and 290,000 lost workdays.2 Additionally, EPA estimates 

                                           
1 Pursuant to D.C. Circuit Rule 15(b), this motion also constitutes a motion 
for leave to intervene in all petitions for review of the challenged Final Rule, 
except for any petitions that may be filed challenging the Final Rule as 
insufficiently stringent. 
2 EPA, Final Regulatory Impact Analysis for the Reconsideration of the 
National Ambient Air Quality Standards for Particulate Matter (Regulatory 
Impact Analysis), p. 17, tbl. ES-6, available at 
https://www.epa.gov/system/files/documents/2024-
02/naaqs_pm_reconsideration_ria_final.pdf. 
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that the monetized net benefit of the Final Rule will be up to $46 billion.3 

Many of these expected benefits will be concentrated in Movant-Intervenor 

States’ jurisdictions. 

Movant-Intervenor States have a compelling interest in defending the 

Final Rule as a means of protecting their residents from the negative health 

effects of PM2.5 and, by virtue of the Clean Air Act’s cooperative-federalism 

structure, securing new tools to address PM2.5 pollution. These legally 

protected quasi-sovereign and sovereign interests of the States are distinct 

from Respondents’ interests and are not adequately represented by any party. 

This motion is also timely. Accordingly, Movant-Intervenor States satisfy 

the requirements for intervention and respectfully request that the Court 

grant this motion. 

BACKGROUND 

PM refers to a mixture of solid particles and liquid droplets found in the 

air. Traditional subcategories of PM include: PM2.5, which refers to PM with 

diameters that are generally 2.5 micrometers and smaller; and PM10, which 

refers to PM with diameters that are generally 10 micrometers and smaller. 

While exposure to elevated concentrations of either subcategory can cause a 

                                           
3 Id. at p. 26.  
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variety of negative health effects—including asthma, heart attack, and 

premature death—exposure to PM2.5 is generally understood to pose the 

greatest risk to health because it can travel deep into the lungs and even into 

the bloodstream. EPA, Health and Environmental Effects of Particulate 

Matter (PM), EPA.GOV, https://www.epa.gov/pm-pollution/health-and-

environmental-effects-particulate-matter-pm (last updated Aug. 23, 2023). 

These effects grow worse at higher concentrations and with repeated 

exposure, and are particularly dangerous for children, older adults, and 

people with pre-existing respiratory and cardiovascular disease. Id. 

Additionally, there is strong evidence that Black and Hispanic populations 

are exposed to higher PM2.5 concentrations than non-Hispanic White 

populations, and that communities with lower socioeconomic status are 

exposed to higher PM2.5 concentrations than those with higher 

socioeconomic status. PM NAAQS Rule, 89 Fed. Reg. at 16,204. 

I. STATUTORY AND REGULATORY BACKGROUND  

In order to ensure that Americans can safely breathe the air in their 

communities, Congress directed EPA to set National Ambient Air Quality 

Standards (NAAQS) for all criteria pollutants—including PM—at levels 

requisite to protect public health and welfare with an adequate margin of 

safety. See 42 U.S.C. §§ 7401, 7409. A NAAQS must include specific 
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standards for the protection of both public health and welfare (known as 

“primary” and “secondary” standards, respectively), and may include 

specific standards for pollutant subcategories (e.g., PM2.5 and PM10) or for 

different time periods (e.g., 24-hour or annual standards). Id. at § 7409(b)(d). 

Congress further directed EPA to complete a thorough review of these 

standards every five years (or less at its discretion), and to revise the 

standards as necessary to accomplish their purpose. Id. at § 7409(d)(1). 

EPA first promulgated a PM NAAQS in 1971, and has revised it 

periodically since that time to reflect developments in scientific 

understanding. See, EPA, Timeline of Particulate Matter (PM) National 

Ambient Air Quality Standards (NAAQS), EPA.GOV, https://www.epa.gov/pm-

pollution/timeline-particulate-matter-pm-national-ambient-air-quality-

standards-naaqs (last updated Feb. 7, 2024). In 1997, EPA first included a 

primary annual PM2.5 standard of 15 micrograms per cubic meter (µg/m3). Id.  

In 2013, EPA strengthened this standard to 12 µg/m3. Id. In 2020, EPA 

declined to strengthen the existing PM NAAQS. 85 Fed. Reg. 82,684 (Dec. 

18, 2020) (2020 Final Rule). 

II. THE FINAL RULE  

The primary effect of the Final Rule is to tighten the annual primary 

PM2.5 standard from 12.0 µg/m3 to 9.0 µg/m3. PM NAAQS Rule, 89 Fed. 

USCA Case #24-1050      Document #2048506            Filed: 04/05/2024      Page 5 of 35

(Page 5 of Total)



6 

Reg. at 16,203. The Final Rule also makes relatively minor changes to the 

PM2.5 sub-index of the Air Quality Index, and to data calculation and 

ambient air monitoring requirements. Id. at 16,205. The Final Rule retains 

the pre-existing standards for primary 24-hour PM2.5, primary 24-hour PM10, 

and secondary PM. Id. at 16,203. 

Although EPA is prohibited from considering implementation costs 

when setting a NAAQS, Whitman v. American Trucking Associations, 531 

U.S. 457, 465–71 (2001), EPA prepared a Regulatory Impact Analysis in 

line with its traditional practice to provide the public with information on the 

potential costs and benefits of attaining several alternative PM2.5 standard 

levels. PM NAAQS Rule, 89 Fed. Reg. at 16,206. The Regulatory Impact 

Analysis estimates that the first year alone of full attainment with the Final 

Rule will result in significant public health benefits, including avoiding 

4,500 premature deaths, 1,960 emergency room visits, 5,700 new cases of 

asthma, 800,000 cases of asthma symptoms, 290,000 lost workdays, and 

1,000 hospital admissions for Alzheimer’s/Parkinson’s diseases. EPA, 

Regulatory Impact Analysis at p. 17, tbl. ES-6, supra note 2. 
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III. MOVANT-INTERVENOR STATES HAVE LONG ADVOCATED FOR 
STRENGTHENING THE PM NAAQS 

Movant-Intervenor States participated extensively in the regulatory and 

judicial proceedings leading to EPA’s adoption of the Final Rule. In 

response to EPA’s previous review and decision to leave the existing PM 

NAAQS unchanged in the 2020 Final Rule, California and the majority of 

other Movant-Intervenor States filed a petition for review in this Court. State 

of California et al. v. EPA, D.C. Cir. Case No. 21-1014, filed Jan. 13, 2021 

(consolidated with American Lung Ass’n., et al. v. EPA, D.C. Cir. Case No. 

21-1027, and Center for Biological Diversity, et al. v. EPA, D.C. Cir. Case 

No. 21-1054; currently in abeyance). California and the majority of other 

Movant-Intervenor States also filed a petition for reconsideration of the 2020 

Final Rule directly with EPA. California et al., Petition for Reconsideration 

of the 2020 Final Rule, REGULATIONS.GOV COMMENT ID EPA-HQ-OAR-

2015-0072-1241 (2021). On June 10, 2021, EPA announced its decision to 

reconsider the 2020 Final Rule because “the available scientific evidence 

and technical information indicate that the current standards may not be 

adequate to protect public health and welfare, as required by the Clean Air 

Act.” EPA, EPA to Reexamine Health Standards for Harmful Soot that 

Previous Administration Left Unchanged, EPA.GOV (June 10, 2021), 
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https://www.epa.gov/newsreleases/epa-reexamine-health-standards-harmful-

soot-previous-administration-left-unchanged.  

As part of EPA’s reconsideration of its 2020 Final Rule, Movant-

Intervenor States submitted multiple detailed comments to EPA based upon 

their extensive experience implementing the NAAQS, as well as their quasi-

sovereign and sovereign interests in protecting their residents and securing 

new tools to address PM2.5 pollution. See, e.g., Attorneys General for the 

Movant-Intervenor States, Comments on the PM NAAQS Rule, 

REGULATIONS.GOV COMMENT ID EPA-HQ-OAR-2015-0072-2307 (2023). 

Movant-Intervenor States also submitted additional scientific studies 

documenting the effects of PM, including some that were developed by the 

Movant-Intervenor States themselves. See, e.g., Cal. Air Res. Bd. et al., 

Comments on the PM NAAQS Rule, REGULATIONS.GOV COMMENT ID EPA-

HQ-OAR-2015-0072-2337 (2023). 

IV. THE PRESENT LITIGATION 

On March 6, 2024, in response to EPA’s promulgation of the Final 

Rule on the same day, the Commonwealth of Kentucky and 23 other States 

filed their petition for review of the Final Rule (D.C. Cir. Case No. 24-

1050). Additionally, the U.S. Chamber of Commerce and 7 other industry 

groups (D.C. Cir. Case No. 24-1051), the State of Texas and Texas 
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Commission on Environmental Quality (D.C. Cir. Case No. 24-1052), and 

the President of the Arizona State Senate, Speaker of the Arizona House of 

Representatives, and Arizona Chamber of Commerce and Industry (D.C. 

Cir. Case No. 24-1073), also filed petitions for review of the Final Rule. On 

March 27, 2024, Citizens for Pennsylvania’s Future, Conservation Law 

Foundation, Natural Resources Defense Council, Northeast Ohio Black 

Health Coalition, Rio Grande International Study Center, and Sierra Club 

(collectively, Movant-Intervenor Health, Environmental, and Community 

Groups) moved to intervene in support of Respondents in the above cases. 

Before filing this motion, counsel for the State of California contacted the 

parties to these consolidated cases for their position on this motion. Counsel 

for Respondents and counsel for Petitioners in Case Nos. 24-1050, and 24-

1051 took no position; counsel for Petitioners in Case No. 24-1073 stated 

that they do not oppose the motion; counsel for Movant-Intervenor Health, 

Environmental, and Community Groups consented to the motion.  

LEGAL STANDARD 

FRAP 15(d) authorizes intervention in circuit court proceedings 

reviewing agency actions. A party seeking such intervention must file a 

motion containing “a concise statement of interest of the moving party and 

the grounds for intervention” “within 30 days after the petition for review.” 
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In determining whether to grant such an intervention motion, this Court 

draws on the policies underlying Federal Rules of Civil Procedure (FRCP) 

24. See Mass. Sch. of Law at Andover, Inc. v. United States, 118 F.3d 776, 

779 (D.C. Cir. 1997). Under FRCP 24, courts require a party requesting 

intervention as of right to satisfy four criteria: 

1) timeliness of the application to intervene; 2) a legally 
protected interest; 3) that the action, as a practical 
matter, impairs or impedes that interest; and 4) that no 
party to the action can adequately represent the potential 
intervenor’s interest. 

Crossroads Grassroots Pol’y Strategies v. FEC, 788 F.3d 312, 320 (D.C. 

Cir. 2015); see also Old Dominion Elec. Coop. v. FERC, 892 F.3d 1223, 

1232–33 (D.C. Cir. 2018) (looking “to the timeliness of the motion to 

intervene and whether the existing parties can be expected to vindicate the 

would-be intervenor’s interests”). 

A court may also grant permissive intervention when a movant makes a 

“timely application” and the “applicant’s claim or defense and the main 

action have a question of law or fact in common.” Fed. R. Civ. P. 24(b)(1); 

see EEOC v. Nat’l Children’s Ctr., Inc., 146 F.3d 1042, 1045 (D.C. Cir. 

1998). In addition, a court may permit intervention by a state governmental 

officer or agency where any party’s claim or defense is based on “a statute 

or executive order administered by the officer or agency” or “any regulation, 
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order, requirement or agreement or made under the statute or executive 

order.” Fed. R. Civ. Proc. 24(b)(2). 

ARGUMENT 

I. MOVANT-INTERVENOR STATES ARE ENTITLED TO 
INTERVENTION AS OF RIGHT 

A. Movant-Intervenor States Have Article III Standing and 
Have Legally Protected Interests that Would Be 
Impaired if the Petition Is Granted 

 The standing inquiry for an intervenor-respondent is the same as for a 

petitioner: the intervenor must show injury in fact, causation, and 

redressability. Crossroads Grassroots, 788 F.3d at 316. This Court has held 

that if the potential loss of benefits resulting from a challenged agency 

action is sufficient to establish injury for the intervenor-respondent, it 

necessarily follows that the injury is “directly traceable” to the challenge, 

and that the intervening-defendant can “prevent the injury” by defeating the 

challenge. Id. “Put differently, if [the intervenor-respondent] can prove 

injury, then it can establish causation and redressability.” Id. 

Here, the Movant-Intervenor States’ potential loss of benefits from the 

Final Rule resulting from Petitioners’ challenges is sufficient to establish 

injury in fact. This Court’s “cases have generally found a sufficient injury in 

fact where a party benefits from agency action, the action is then challenged 
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in court, and an unfavorable decision would remove the party’s benefit.” 

Crossroads Grassroots, 788 F.3d at 317. As detailed in the Final Rule, its 

supporting documents, and the attached declarations, the Final Rule benefits 

Movant-Intervenor States in myriad ways, all of which will be significantly 

impaired or lost entirely if Petitioners were to succeed in their challenges.4  

First, Movant-Intervenor States have a demonstrated interest in 

protecting their residents from the harmful effects of PM2.5, and associated 

financial impacts on their healthcare systems. PM2.5 has a causal relationship 

with cardiovascular and respiratory mortality and other devastating health 

outcomes such as heart disease, lung cancer, reduced cognitive function in 

older adults, cardiovascular or respiratory hospitalizations, emergency room 

visits, and development of asthma. PM NAAQS Rule, 89 Fed. Reg. at 

16,203, 16,225–36. The Final Rule tightens the annual primary PM2.5 

standard to a level that would help protect Movant-Intervenor States’ 

residents from these harms. Id. For example, EPA estimates that the first 

year alone of full attainment with the Final Rule will result in massive public 

                                           
4 Indeed, this Court has routinely permitted States to intervene to help 
defend EPA’s previous promulgation of NAAQS. See, e.g., Am. Trucking 
Ass’ns, Inc. v. Env’t Prot. Agency, 175 F.3d 1027 (D.C. Cir. 1999); 
Mississippi v. Env’t Prot. Agency, 744 F.3d 1334 (D.C. Cir. 2013); Murray 
Energy Corp. v. Env’t Prot. Agency, 936 F.3d 597 (D.C. Cir. 2019). 
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health benefits, including avoiding 4,500 premature deaths, 2,000 

emergency room visits, 5,700 cases of asthma onset, 800,000 cases of 

asthma symptoms, 290,000 lost workdays, and 1,000 hospital admissions for 

Alzheimer’s/Parkinson’s diseases. EPA, Regulatory Impact Analysis at p. 

17, tbl. ES-6, supra note 2. Much of these benefits will occur in areas 

projected to be in nonattainment for the newly adopted PM NAAQS, and a 

significant number of those areas are located in Movant-Intervenor States. 

See id. at p. 95, Fig. 2-29. Losing these benefits because the Final Rule is 

vacated or set aside would impair Movant-Intervenors States’ quasi-

sovereign and sovereign interests in protecting their residents. Vanderspek 

Decl. ¶¶ 6, 14-18; Holmes-Gen Decl. ¶¶ 5, 18. It would also impose 

financial harms on Movant-Intervenor States in their roles as administrators 

of healthcare and public insurance programs for low-income people and 

seniors who—absent the benefits of the Final Rule—would require higher 

levels of assistance. See, e.g., EPA, Regulatory Impact Analysis at p. 19, tbl. 

ES-8, supra note 2. Premature deaths, missed work days, and missed school 

days resulting from PM2.5 pollution would also harm Movant-Intervenor 

States’ interests as employers and as administrators of schools. Id. 

Second, Movant-Intervenor States have quasi-sovereign and sovereign 

interests in preventing harm to the ecosystems, state-owned parks, and other 
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public lands within their boundaries from harmful PM2.5 pollution. See 

Massachusetts v. Envtl. Prot. Agency, 549 U.S. 497, 519 (2007) (citing 

Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907)). While not 

specifically quantified in the Regulatory Impact Analysis, EPA concluded 

that the scientific evidence reasonably supports the inference that reducing 

PM2.5 concentrations will yield numerous ecological benefits, including 

increased productivity and biodiversity in terrestrial, freshwater, estuarine, 

and wetland ecosystems, as well as improved visibility. EPA, Regulatory 

Impact Analysis at pp. 294–96, supra note 2. Again because a significant 

portion of the PM2.5 emission reductions expected to result from the Final 

Rule will occur in Movant-Intervenor States, it is reasonable to expect that 

the Final Rule will therefore result in a significant benefit to the ecosystems, 

parks, and other public lands of Movant-Intervenor States. These too would 

be lost if the Final Rule was vacated or set aside. Vanderspek Decl. ¶ 15. 

Third, due to the cooperative-federalism structure of the Clean Air Act, 

the Final’s Rule limitation on PM2.5 pollution will be implemented—and its 

benefits achieved—largely through the actions of Movant-Intervenor States 

in their sovereign regulatory capacity. Those regulatory actions are in some 

cases required by the Final Rule and in other cases made possible (or more 

effective) by it, making Movant-Intervenor States both “the object[s] of” the 
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Final Rule, see West Virginia v. Envtl. Prot. Agency, 597 U.S. 697, 719 

(2022), and its beneficiaries.  

The ways in which the NAAQS benefits States in their capacity as air 

quality regulators are laid out in more detail in the attached Declarations of 

Sylvia Vanderspek and Bonnie Holmes-Gen. In order, the process triggered 

by the Final Rule will:  

• Require Movant-Intervenor States to reject applications for Clean Air Act 
permits to build new or reconstructed major stationary sources of PM2.5 
unless the permit applicant can show that operating the facility will not 
cause an exceedance of the limits in the Final Rule, 42 U.S.C. § 7475(a); 
 

• Lead to EPA designating areas in Movant-Intervenor States as in or out 
of attainment with the new standards, thereby triggering Movant-
Intervenor States’ authority to impose further permit restrictions in those 
areas, 42 U.S.C. § 7407(d), qualifying Movant-Intervenor States for 
certain federal grants aimed at reducing air pollution in those areas, e.g. 
23 U.S.C. 149(b), 42 U.S.C. § 7505, and entitling Movant-Intervenor 
States whose nonattainment is caused by pollution in upwind states to 
redress in the form of reduction of upwind emissions, 42 U.S.C. § 
7410(a)(2)(D)(i);5 

 
• Require Movant-Intervenor States to develop policies to attain or 

maintain the standards that, once approved by EPA into the State 
Implementation Plans (SIPs), will become enforceable in federal court, 
42 U.S.C. § 7604(a), and require the federal government to ensure that its 
activities do not conflict with the plan or otherwise impede attainment, 
id. § 7506(c).  

                                           
5 Because PM2.5 is a non-threshold pollutant, Movant-Intervenor States will 
benefit from reductions of upwind pollution even if those reductions are not 
required for attainment in the downwind States. See Holmes-Gen Decl. ¶¶ 
12-13. 
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Movant-Intervenors thus have a sovereign interest in their capacity as 

air quality regulators in being able to take advantage of these tools that flow 

from the Final Rule. Should the Final Rule be vacated or set aside, the 

resulting loss of these tools will make it significantly more difficult for 

Movant-Intervenor States to address their air quality problems and protect 

their residents and resources. Vanderspek Decl. ¶¶ 15-18.  

Because Movant-Intervenor States can therefore demonstrate injury in 

fact if the Final Rule were to be vacated or set aside, they meet the other 

requirements for Article III standing as well. See Crossroads Grassroots, 

788 F.3d at 316 (“[I]f [intervening-defendant] can prove injury, then it can 

establish causation and redressability.”).  

For the same reasons, Movant-Intervenor States also meet the FRCP 

24(a) requirements for legally protected interests that may be impaired or 

impeded by this litigation. This Court has observed that the requirements of 

FRCP 24(a) overlap substantially with Article III standing. Roeder v. Islamic 

Republic of Iran, 333 F.3d 228, 233 (D.C. Cir. 2003) (citing Sokaogon 

Chippewa Cmty. v. Babbitt, 214 F.3d 941, 946 (7th Cir. 2000) for its holding 

that “any person who satisfies Rule 24(a) will also meet Article III’s 

standing requirement”). As discussed above, if Petitioners are successful in 

their efforts to vacate or set aside the Final Rule, Movant-Intervenor States’ 
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interests in the health and welfare of their residents, as well as their air 

quality regulatory systems, will be substantially impaired. Vanderspek Decl. 

¶¶ 6, 14-18; Holmes-Gen Decl. ¶¶ 5, 18. Movant-Intervenor States thus 

satisfy the interest requirements for intervention as of right under FRCP 

24(a), as well as the requirements for Article III standing. 

B. Movant-Intervenor States’ Interests Are Not Adequately 
Represented in This Case 

No existing party in this case can vindicate or adequately represent 

Movant-Intervenor States’ interests. See Old Dominion, 892 F.3d at 1232–33 

(Court looks to “whether the existing parties can be expected to vindicate the 

would-be intervenor’s interests”); see also Fed. R. Civ. P. 24(a)(2) 

(considering whether “existing parties adequately represent” the would-be 

intervenor’s interests). The requirement is “not onerous,” and a “movant 

ordinarily should be allowed to intervene unless it is clear that” existing 

parties “will provide adequate representation.” Crossroads Grassroots, 788 

F.3d at 321. “[G]eneral alignment” between would-be intervenors and 

existing parties that a rule is lawful is not dispositive. Id. 

Movant-Intervenor States more than meet this minimal burden. 

Although Movant-Intervenor States would be joining EPA in defending the 

Final Rule in the litigation, the parties’ respective interests are distinct 
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because they are differently situated. The Final Rule directly regulates and 

imposes obligations on States that it does not impose on EPA itself. 

Specifically, while EPA is responsible for promulgating and periodically 

reviewing the NAAQS, 42 U.S.C. § 7409, States are responsible for 

developing SIPs that contain adequate measures to actually attain the 

NAAQS. Id. at § 7410. These SIPs must be submitted to EPA for approval, 

and the agency can require revisions or impose a federal implementation 

plan if a SIP is inadequate. Id. Pursuant to this framework, Movant-

Intervenor States have developed extensive experience in implementing the 

NAAQS that is distinct from that of EPA. See Vanderspek Decl. ¶¶ 1-3, 13. 

As noted above, Movant-Intervenor States also have sovereign and 

quasi-sovereign interests in attaining or maintaining the NAAQS in their 

respective States. See Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., 

Barez, 458 U.S. 592, 607–08 (1982) (“[A] State has a quasi-sovereign 

interest in the health and well-being—both physical and economic—of its 

residents in general,” as well as “assuring that the benefits of the federal 

system are not denied to its general population.”); New Jersey v. Envtl. Prot. 

Agency, 989 F.3d 1038, 1045 (D.C. Cir. 2021) (recognizing that New Jersey 

has “quasi-sovereign interests” in reducing air pollution). These State 

interests are distinct from EPA’s interests in defending its Final Rule, and in 
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protecting the health and welfare of all Americans in general, even if 

Movant-Intervenor States and EPA are generally aligned in contending that 

the petitions should be denied. Vanderspek Decl. ¶ 13. As a result, EPA and 

Movant-Intervenor States may choose to advance different arguments or 

make different strategic choices in this litigation.  

C. The Motion is Timely 

Finally, this motion is timely under D.C. Circuit Rule 15(d), because it 

is filed within 30 days of the petition for review in Case No. 24-1050. ECF 

Doc. No. 2043656. Movant-Intervenor States therefore satisfy all the 

requirements for intervention as of right. 

II. ALTERNATIVELY, MOVANT-INTERVENOR STATES ARE ENTITLED 
TO PERMISSIVE INTERVENTION  

Movant-Intervenor States also satisfy the requirements for permissive 

intervention. Courts may “permit anyone to intervene who . . . has a claim or 

defense that shares with the main action a common question of law or fact” 

if the motion is timely and intervention will not “unduly delay or prejudice 

the rights of the original parties.” Fed. R. Civ. P. 24(b)(1)(B), (3). As 

explained above, this motion is timely and, accordingly, Movant-Intervenor 

States’ intervention at this early stage will not cause undue delay or 

prejudice the rights of the original parties.  
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Movant-Intervenor States also will have claims or defenses that share 

common questions of law and fact with those of Petitioners, as evidenced by 

the parties’ respective comments in the underlying rulemaking process. For 

example, Petitioners may raise challenges about whether the PM NAAQS 

should be protective of sensitive populations, whether the previous standard 

was adequately protective, and whether EPA’s adoption of a new primary 

annual PM2.5 standard should have been delayed. See, EPA, Responses to 

Significant Comments on the 2023 Proposed Rule for the Reconsideration of 

the National Ambient Air Quality Standards for Particulate Matter, available 

at https://www.epa.gov/system/files/documents/2024-02/pm-

naaqs_response-to-comments-document_final.pdf. Movant-Intervenor 

States’ anticipated claims or defenses in support of EPA’s Final Rule share 

common questions of law and fact with these potential arguments. Id. 

Moreover, because at least some of Petitioners’ claims will likely be 

based upon one or more of the Movant-Intervenor States’ SIPs, or other 

statutes, regulations, or administrative orders, Movant-Intervenor States are 

eligible for permissive intervention under FRCP 24(b)(2). See generally 

Nuesse v. Camp, 385 F.2d 694, 704–06 (D.C. Cir. 1967) (summarizing the 

effect of FRCP 24(b)(2) as “expand[ing] the concept of ‘claim or defense’ 

insofar as intervention by a governmental officer or agency is concerned,” 
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and thereby “consider[ing] the governmental application with a fresh and 

more hospitable approach”). For example, in its comments on the Final 

Rule, the U.S. Chamber of Commerce (a petitioner in D.C. Cir. Case No. 24-

1051) argued that EPA should not strengthen the PM NAAQS because “the 

agency has not articulated a feasible path to compliance” in States such as 

California. Comments of the U.S. Chamber of Commerce (Feb. 23, 2023), 

EPA-HQ-OAR-2015-0072-1856 at p. 3. Other petitioners claimed that 

compliance in general—including in Movant-Intervenor States—will be too 

costly or otherwise difficult. See, e.g., Comments of National Association of 

Manufacturers (Feb. 22, 2023), EPA-HQ-OAR-2015-0072-2196 at p. 2. 

However, as noted above, it is up to each State to first identify its preferred 

emission control measures in their respective SIPs for attaining or 

maintaining the NAAQS. 42 U.S.C. § 7410. Accordingly, Petitioners’ 

arguments effectively attack the future regulatory choices of the Movant-

Intervenor States in administering the Clean Air Act. The Court should 

therefore grant permissive intervention to Movant-Intervenor States to allow 

them to defend the development and implementation of their respective 

SIPs, and to explain why potential compliance challenges do not warrant 

further delaying the strengthening of the PM NAAQS to the level requisite 

to protect public health. 
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CONCLUSION 

For the foregoing reasons, Movant-Intervenor States respectfully 

request that this Court grant them intervention as of right or, in the 

alternative, permissive intervention. 

 

Dated:  April 5, 2024 
 

Respectfully submitted, 
 
FOR THE STATE OF CALIFORNIA 
ROB BONTA, ATTORNEY GENERAL 

 
/s/ Corey M. Moffat 
EDWARD H. OCHOA 
TRACY L. WINSOR 
Senior Assistant Attorneys General 
MYUNG J. PARK 
CHRISTIE VOSBURG  
Supervising Deputy Attorneys General 
STACY LAU  
COREY M. MOFFAT  
LINDSAY N. WALTER 
JONATHAN WIENER  
Deputy Attorneys General  
455 Golden Gate Avenue, Suite 11000  
San Francisco, CA 94102 
Telephone: (415) 510-3787 
Email: Corey.Moffat@doj.ca.gov6 

  
 
 
 

                                           
6 Counsel for the State of California represents, pursuant to D.C. Circuit 
Rule 32(a)(2), that the other parties listed in the signature blocks below 
consent to the filing of this motion. 
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FOR THE STATE OF ARIZONA 
KRISTIN K. MAYES, ATTORNEY GENERAL 
  
/s/ Paul Phelps 
PAUL PHELPS 
Assistant Attorney General 
Office of the Attorney General 
Environmental Enforcement Section 
2005 N. Central Ave. 
Phoenix, AZ  85004  
Phone:  602.542.8543 
Paul.Phelps@azag.gov 
 
 
FOR THE STATE OF CONNECTICUT 
WILLIAM TONG, ATTORNEY GENERAL 
  
/s/ Jill Lacedonia 
MATTHEW I. LEVINE 
Deputy Associate Attorney General 
JILL LACEDONIA 
Assistant Attorney General 
Connecticut Office of the Attorney General 
165 Capitol Avenue 
Hartford, Connecticut 06106 
(860) 808-5250 
jill.lacedonia@ct.gov 
 
 
 
 
 
 
 
 
 
 
 
 

USCA Case #24-1050      Document #2048506            Filed: 04/05/2024      Page 23 of 35

(Page 23 of Total)

mailto:Paul.Phelps@azag.gov
mailto:jill.lacedonia@ct.gov


24 

FOR THE DISTRICT OF COLUMBIA 
BRIAN L. SCHWALB, ATTORNEY GENERAL 
 
/s/ Caroline S. Van Zile 
CAROLINE S. VAN ZILE 
Solicitor General  
Office of the Attorney General for the District 
of Columbia  
400 6th Street, NW, Suite 8100  
Washington, D.C. 20001  
Tel: (202) 724-6609 
Email: caroline.vanzile@dc.gov 
 
 
FOR THE STATE OF ILLINOIS  
KWAME RAOUL, ATTORNEY GENERAL  
 
/s/ Jason E. James       
JASON E. JAMES 
Assistant Attorney General  
MATTHEW J. DUNN 
Chief, Environmental Enforcement/ Asbestos 
Litigation Division  
Office of the Attorney General  
201 W. Pointe Drive, Suite 7 
Belleville, IL 62226 
Ph: (872) 276-3583 
Email: jason.james@ilag.gov 
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FOR THE STATE OF MARYLAND  
ANTHONY G. BROWN, ATTORNEY GENERAL 
 
/s/ Roberta R. James 
ROBERTA R. JAMES 
Assistant Attorney General 
Office of the Attorney General 
Maryland Department of the Environment 
1800 Washington Blvd. 
Baltimore, MD 21230 
Telephone: (410) 537-3014 
roberta.james@maryland.gov 
 
 
FOR THE COMMONWEALTH OF 
MASSACHUSETTS  
ANDREA JOY CAMPBELL, ATTORNEY 
GENERAL 
 
/s/ Turner Smith  
TURNER SMITH 
Assistant Attorney General & Deputy Chief  
BRIAN CLAPPIER 
Assistant Attorney General  
MARCUS HOLMES 
Assistant Attorney General 
Energy & Environment Bureau 
Office of the Attorney General  
One Ashburton Place, 18th Floor  
Boston, MA 02108  
(617) 727-2200  
Turner.Smith@mass.gov  
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FOR THE PEOPLE OF THE STATE OF 
MICHIGAN  
 
/s/ Elizabeth Morrisseau 
ELIZABETH MORRISSEAU 
Assistant Attorney General 
Environment, Natural Resources, and  
Agriculture Division 
6th Floor G. Mennen Williams Building  
525 W. Ottawa Street 
P.O. Box 30755  
Lansing, MI 48909  
Tel: (517) 335-7664 
MorrisseauE@michigan.gov 
 
 
FOR THE STATE OF MINNESOTA  
KEITH ELLISON, ATTORNEY GENERAL 
 
/s/ Peter N. Surdo  
PETER N. SURDO 
Special Assistant Attorney General  
Office of the Minnesota Attorney General  
445 Minnesota Street  
Suite 1400  
St. Paul, MN 55101  
(651) 757-1061  
Peter.Surdo@ag.state.mn.us  
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FOR THE STATE OF NEW JERSEY 
MATTHEW J. PLATKIN, ATTORNEY 
GENERAL 
 
/s/ Lisa Morelli  
LISA MORELLI  
Deputy Attorney General  
Division of Law  
25 Market Street  
P.O. Box 093  
Trenton, NJ 08625-093  
609-376-2740  
lisa.morelli@law.njoag.gov  
 
 
FOR THE STATE OF NEW YORK 
LETITIA JAMES, ATTORNEY GENERAL 
             
/s/ Michael J. Myers 
BARBARA D. UNDERWOOD 
Solicitor General 
JUDITH N. VALE 
Deputy Solicitor General 
ELIZABETH A. BRODY 
Assistant Solicitor General 
MICHAEL J. MYERS 
Senior Counsel 
NICHOLAS C. BUTTINO 
Assistant Attorney General 
Environmental Protection Bureau 
The Capitol 
Albany, NY 12224 
(518) 776-2382 
michael.myers@ag.ny.gov 
 
 
 
 
 

USCA Case #24-1050      Document #2048506            Filed: 04/05/2024      Page 27 of 35

(Page 27 of Total)

mailto:lisa.morelli@law.njoag.gov
mailto:michael.myers@ag.ny.gov


28 

FOR THE CITY OF NEW YORK  
HON. SYLVIA O. HINDS-RADIX, 
CORPORATION COUNSEL 
 
/s/ Christopher Gene King 
CHRISTOPHER GENE KING 
Senior Counsel, Environmental Law Division 
NATHAN TAYLOR 
Senior Counsel  
New York City Law Department  
100 Church Street  
New York, NY 10007  
212.356.2074 
cking@law.nyc.gov  
 
 
FOR THE STATE OF OREGON  
ELLEN F. ROSENBLUM, ATTORNEY 
GENERAL 
  
/s/ Paul Garrahan  
PAUL GARRAHAN 
Attorney-in-Charge  
STEVE NOVICK 
Special Assistant Attorney General  
Natural Resources Section  
Oregon Department of Justice  
1162 Court Street NE  
Salem, Oregon 97301-4096  
(503) 947-4540  
Paul.Garrahan@doj.state.or.us  
Steve.Novick@doj.state.or.us 
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FOR THE COMMONWEALTH OF 
PENNSYLVANIA 
MICHELLE A. HENRY, ATTORNEY GENERAL 
 
/s/ Ann R. Johnston 
ANN R. JOHNSTON 
Assistant Chief Deputy Attorney General 
Civil Environmental Enforcement Unit 
Office of Attorney General 
Strawberry Square 
14th Floor 
Harrisburg, PA 17120 
717-497-3678 
Email: ajohnston@attorneygeneral.gov 
 
 
FOR THE STATE OF RHODE ISLAND 
PETER F. NERONHA, ATTORNEY GENERAL 
 
/s/ Alison Hoffman Carney 
ALISON HOFFMAN CARNEY 
Assistant Attorney General 
Chief, Environment and Energy Unit 
Rhode Island Office of the Attorney General 
150 South Main Street 
Providence, RI 02903 
Phone: (401) 274-4400 ext 2116 
Email: acarney@riag.ri.gov 
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FOR THE STATE OF VERMONT 
CHARITY R. CLARK, ATTORNEY 
GENERAL 
 
/s/ Melanie Kehne 
MELANIE KEHNE 
Assistant Attorney General  
Office of the Attorney General  
109 State Street 
Montpelier, VT 05609 
(802) 828-3171 
Melanie.kehne@vermont.gov 
 
 
FOR THE STATE OF WASHINGTON 
ROBERT W. FERGUSON, ATTORNEY 
GENERAL 
  
 /s/ Caroline E. Cress 
CAROLINE E. CRESS 
CHRISTOPHER H. REITZ 
Assistant Attorneys General 
Office of the Attorney General 
P.O. Box 40117 
Olympia, Washington 98504-0117 
(360) 586-6770 
chris.reitz@atg.wa.gov 
caroline.cress@atg.wa.gov 
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FOR THE STATE OF WISCONSIN 
JOSHUA L. KAUL, ATTORNEY GENERAL 
 
/s/ Bradley J. Motl 
BRADLEY J. MOTL 
Assistant Attorney General 
Wisconsin Department of Justice 
Post Office Box 7857 
Madison, WI 53707-7857 
(608) 267-0505 
motlbj@doj.state.wi.us 
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CERTIFICATE AS TO PARTIES AND AMICI 

Pursuant to D.C. Circuit Rules 27(a)(4) and 28(a)(1)(A), I hereby certify the 

parties and amici are as follows:  

Petitioners: Petitioners in Case No. 24-1050 are the Commonwealth of 

Kentucky, the State of West Virginia, the State of Alabama, the State of Alaska, 

the State of Arkansas, the State of Florida, the State of Georgia, the State of Idaho, 

the State of Indiana, the State of Iowa, the State of Kansas, the State of Louisiana, 

the State of Mississippi, the State of Missouri, the State of Montana, the State of 

Nebraska, the State of North Dakota, the State of Ohio, the State of Oklahoma, the 

State of South Carolina, the State of South Dakota, the State of Tennessee, the 

State of Utah, and the State of Wyoming. 

Petitioners in Case No. 24-1050 are the U.S. Chamber of Commerce, 

American Chemistry Council, American Forest & Paper Association, American 

Petroleum Institute, American Wood Council, National Association of 

Manufacturers, National Mining Association, and Portland Cement Association. 

Petitioners in Case No. 24-1051 are the State of Texas and Texas Commission 

on Environmental Quality. 

Petitioners in Case No. 24-1073 are the President of the Arizona State Senate 

Warren Peterson, Speaker of the Arizona House of Representatives Ben Toma, and 

Arizona Chamber of Commerce and Industry. 
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Respondents: Respondents are the United States Environmental Protection 

Agency and Michael S. Regan, Administrator, United States Environmental 

Protection Agency. 

Intervenors: On March 27, 2024, Citizens for Pennsylvania’s Future, 

Conservation Law Foundation, Natural Resources Defense Council, Northeast 

Ohio Black Health Coalition, Rio Grande International Study Center, and Sierra 

Club moved to intervene in support of Respondents in Case No. 24-1050 and other 

consolidated cases. ECF No. 2047121. On April 5, 2024, Alliance of Nurses for 

Healthy Environments, American Lung Association, Environmental Defense Fund, 

and Harris County, Texas moved to intervene in support of Respondents in Case 

No. 24-1050 and other consolidated cases. 

Rulings Under Review. Petitioners seek review of the final action of 

respondent United States Environmental Protection Agency titled “Reconsideration 

of the National Ambient Air Quality Standards for Particulate Matter” (PM 

NAAQS Rule or the Rule) published at 89 Fed. Reg. 16,202 (Mar. 6, 2024). 

Amici Curiae: On April 5, 2024, Government Accountability & Oversight 

moved for leave to file an amicus curiae brief in support of the Petitioners in Case 

No. 24-1050 and other consolidated cases.  

 

Dated:  April 5, 2024 /s/ Corey M. Moffat 
COREY M. MOFFAT 
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CERTIFICATE OF COMPLIANCE 

I hereby certify that the motion complies with the type-volume limitations of 

Fed. R. App. Pr. 27(d)(1)(E) & 27(d)(2)(A) because it has been prepared in 14-

point Times New Roman font and contains 4,274 words, excluding the parts of the 

motion exempted under Fed. R. App. P. 32(f), according to the count of Microsoft 

Word.  

 

Dated:  April 5, 2024 /s/ Corey M. Moffat 
COREY M. MOFFAT 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing motion was filed on April 5, 2024, with the 

Clerk of the Court for the United States Court of Appeals for the District of 

Columbia Circuit through the Court’s CM/ECF system, and that, therefore, service 

was accomplished upon counsel of record by the Court’s system. 

 

Dated:  April 5, 2024 /s/ Corey M. Moffat 
COREY M. MOFFAT 
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Sylvia Vanderspek 
 
OBJECTIVE: Improve air quality to meet federal standards  
 
WORK EXPERIENCE:  
California Air Resources Board 
Sacramento, CA (05/13 to present) Air Resources Supervisor II 
• Supervise three managers who oversee SIP development, evaluating the 

causes and sources or air pollution. 
• Expert on Clean Air Act SIP planning. 
• Develops policy related to SIP development. 
• Works with local districts and other states on SIP planning. 
 
California Air Resources Board 
Sacramento, CA (2/06 to 05/13) Air Resources Supervisor I 
• Supervised six staff who develop SIPs and provide technical support related 

to particulate matter air pollution for the California Air Resources Board. 
• Planned, organized, and scheduled work for the Section. 
• Developed and implemented policy related to PM and ozone SIPs. 
 
California Air Resources Board 
Sacramento, CA (11/99 to 2/06) Air Resources Engineer 
• Managed the development of the 2003 San Joaquin Valley PM10 SIP. 
• Lead on federal PM2.5 designations, Sacramento air quality planning and 

smog check. 
 
Department of Consumer Affairs, Bureau of Automotive Repair 
Sacramento, CA (7/95 to 11/99) Air Quality Engineer 
• Reorganized and revised California Smog Check Inspection Manual. 
• Managed Gold Shield and Gross Polluter Certification Pilot Programs. 
 
Department of Toxic Substance Control  
Glendale & Long Beach, CA (8/93-6/95) Hazardous Substance Scientist 
• Coordinated mitigation and reuse of closing military bases. 
• Inspected hazardous waste facilities for compliance with regulations. 
 
California Air Resources Board 
El Monte, CA (9/89-8/93) Air Resources Engineer Associate 
• Aided in the development of electric vehicle retrofit regulation. 
• Evaluated aftermarket automotive products and alternative fuel retrofit 

systems for compliance with applicable air pollution laws. 
 

EDUCATION: California Polytechnic State University, San Luis Obispo  
    Major: Agricultural Engineering 
    Bachelor of Science Degree: March 1988 
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BONNIE R. HOLMES-GEN 
 
 
Professional Experience: 
 
California Air Resources Board Research Division 
Branch Chief, Health and Exposure Assessment Branch (Air Resources Supervisor II) (1/15/2020 – 
present) 
Lead Health and Exposure Assessment Branch programs in Research Division (RD) to provide a strong 
health foundation for CARB's regulations, programs, and plans. 

• Develop and implement branch priorities and strategies to support health research and analysis. 
• Supervise three section managers and oversee staff teams working to achieve branch goals. 
• Oversee and direct branch programs on quantitative and qualitative health analysis, indoor air 

quality and building decarbonization, wildfire emergency preparedness, climate health impacts, 
vulnerable populations, air cleaner certification and library services. 

• Oversee and manage health research planning and development, implementation of research 
contracts to support the health mission of the agency and science consultants to advise on health 
analysis approaches. 

• Develop public messaging on health research topics and coordinate with public information 
office. 

• Coordinate branch work with RD leadership team, with other divisions and offices in CARB, and 
externally with other state and local agencies. 

• Prepare written documents and presentations to communicate branch research and priorities for 
internal and external stakeholders. 

• Implement agency human resources and administrative policies related to staff supervision and 
project management. 

 
Department of Toxic Substances Control, Sacramento, CA 
Senior Environmental Scientist (6/2018-1/15/2020) 
Project Manager for "Permit Protections for Vulnerable Communities" program to implement SB 673 
(Lara). 

• Planned and implemented outreach to multiple stakeholders including community, business, 
and local government stakeholders. 

• Planned and conducted public workshops, working groups and meetings to engage diverse 
stakeholders. 

• Managed contracts with both scientific and academic experts to assist in regulatory 
development and public process. 

• Conducted ongoing outreach to public stakeholders to provide updates and maintain external 
interest and engagement in the regulatory development process.  

• Wrote briefing papers for senior management and the department director to assist in policy 
and regulatory development.  

• Conducted complex research of cumulative impacts and community vulnerability to develop 
scientific basis for regulatory concepts. 

• Developed regulatory language with input from internal and external stakeholders.  
• Coordinate4d with DTSC legal, public participation, equity and permitting staff in regulatory 

development process as well as other agencies including Cal-EPA, OEHHA and CARB. 
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American Lung Association in California (ALA in California), Sacramento, CA 
Senior Director, Air Quality and Climate Change (1/00-6/2018) 
Led air quality and climate projects to further the mission of the American Lung Association to protect 
lung health and prevent lung disease, including regulatory, policy, research, and outreach activities. 

• Managed and implemented legislative and regulatory priorities for the association. 
• Managed and performed advocacy work including tracking and analyzing legislation, regulations, 

amendments, staff reports and analyses on environmental health issues and presenting 
testimony regularly before legislative bodies and state agencies. 

• Prepared letters, position papers, articles, research reports and other communications to inform 
legislative offices, regulatory agencies, stakeholders and the public on air quality, climate, and 
environmental health issues. 

• Coordinated with state and local officials, community, health, and environmental stakeholders. 
• Conducted conference calls, meetings and webinars to train lung association staff and volunteers. 
• Prepared annual grant proposals and oversaw grant funded scientific research and policy projects 

to support implementation of the Climate Change 2030 Scoping Plan, advanced clean cars and 
zero emission vehicle regulations, sustainable communities’ strategies, and other programs. 

• Interpreted air pollution data and prepared reports quantifying air quality and health benefits of 
clean transportation including the “Clean Air Future” report. 

• Regularly developed and conducted presentations, air quality public education and outreach 
activities on air quality and environmental health issues, including presentations on the annual 
ALA “State of the Air” report. 

 
Sierra Club California, Sacramento, CA 
Senior Legislative Representative (1/96-12/99) 
Represented the Sierra Club’s environmental advocacy positions in the State Legislature and key 
environmental agencies. 

• Analyzed and advocated for legislation and regulations addressing air and water pollution, clean 
transportation, air toxics, children’s health, environmental justice, and hazardous waste. 

• Established and carried out legislative priorities and strategies in coordination with members of 
the Sierra Club’s California Legislative Committee and volunteer leadership. 

• Advocated legislation establishing the “Children’s Environmental Health Protection Act.”  
• Conducted media outreach on key environmental legislative and administrative issues. 

 
V. John White Associates, Sacramento, CA 
Senior Associate (9/89-9/95) 
Conducted legislative and administrative advocacy and monitoring services on behalf of public and 
private sector clients. 

• Conducted legislative analysis, bill tracking services and policy research including writing periodic 
reports of legislative activity and annual reports on enacted legislation. 

• Represented client Sierra Club California on air toxics and hazardous waste legislation.  
• Clients of the firm included local government agencies, air pollution control districts, 

environmental organizations, and corporate clients. 
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Sierra Club Angeles Chapter, Los Angeles, CA 
Conservation Coordinator (10/87-8/89) 
Managed the conservation activities of the Angeles Chapter that includes Los Angeles/Orange Counties.   

• Conducted advocacy on a wide range of urban air pollution, transportation, energy, coastal and 
natural resource issues. 

• Developed and presented skills-training programs for volunteers as well as education programs 
on key environmental issues.  

• Coordinated with other public interest organizations and environmental activists in Los Angeles. 
 
American Lung Association of Sacramento-Emigrant Trails, Sacramento, CA 
 Air Conservation/Environmental Health Program Coordinator (4/84-6/87) 
Implemented air quality advocacy and education programs with volunteer leadership of the Association.   

• Advocacy on regional air quality/transportation plans at the city and county level. 
• Developed rice-straw burning policy document and issue conference. 
• Volunteer recruitment and management. 

 
Education: 
Bachelor of Science, Environmental Policy Analysis and Planning, University of California, Davis, June 
1982.   
Master of Arts, Christian Studies, New College Berkeley, Berkeley, August 1993. 
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