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"The president could announce the most ‘state friendly’ plan possible, but it
would not change the fact that the administration doesn’t have the legal
authority under the Clean Air Act to regulate carbon emissions from these
sources because these sources are already being regulated and the Act
prohibits this sort of double regulation.”

Oklahoma officials blast Obama's Clean Power Plan

Minutes after the president had laid out the plan's goals, Oklahoma's governor and
attorney general issued statements objecting to the plan.
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Print Article
Press Release
Monday, August 3, 2015
AG Pruitt Says Final Clean Power Plan Still Unlawful

OKLAHOMA CITY — Attorney General Scott Pruitt on Monday said the final version of the Clean Power Plan announced by the
Administration is unlawful because the EPA does not have the legal authority under the Clean Air to regulate carbon emissions from
the electricity generating plants covered by the final rule.

“The president could announce the most ‘state friendly’ plan possible, but it would not change the fact that the administration doesn't
have the legal authority under the Clean Air Act to regulate carbon emissions from these sources because these sources are already
being regulated and the Act prohibits this sort of double regulation. The most important detail left out today, however, is the fact the
Clean Power Plan threatens the reliability and affordability of power for consumers and business across this country. Oklahoma is
suing the EPA over the Clean Power Plan because we are asking the federal government to comply with the Clean Air Act, not
because we need more time and flexibility to implement this unlawful plan. My office will continue to challenge the EPA as long as the
administration continues to pursue this unlawful rule,” Attorney General Pruitt said.

A lawsuit filed in federal district court by the state of Oklahoma challenges the EPA over the Clean Power Plan because it forces
Oklahoma into fundamentally restructuring the generation, transmission, and regulation of electricity in such a manner that would
threaten the reliability and affordability of power in the state.
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The EPA's new plan "is inconsistent with the statutory framework and also
inconsistent with the constitution.”

Obama takes on the states over climate change - FT.com

The Obama administration has vowed to override states that refuse to accept its
new climate goals by mandating how they should achieve emissions cuts, a further
incitement to state governments that say their rights are being trampled. President

FT.COM
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State of West Virginia
Office of the Attorney General

Patrick Morrisey (304) 558-2021
Attorney General Fax (304) 558-0140

August 5, 2015

Via Certified Mail & Email

The Honorable Gina McCarthy
Administrator

U.S. Environmental Protection Agency
Mail Code 1101A

1200 Pennsylvania Avenue, N.W.
Washington, DC 20460
McCarthy.Gina@EPA.gov

Re:  EPA Docket No. EPA-HQ-OAR-2013-0602; Application for an Administrative
Stay of the Final Rule on Carbon Pollution Emission Guidelines for Existing
Stationary Sources: Electric Utility Generating Units

Dcar Administrator McCarthy:

Please find enclosed the Application for an Administrative Stay of EPA’s August 3, 2015
final rule: *“Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric
Utility Generating Units,” EPA-HQ-OAR-2013-0602; RIN 2060-AR33. This request is being
filed by the following parties: the States of West Virginia, Alabama, Arizona, Arkansas,
Indiana, Kansas. Louisiana, Nebraska, Ohio, Oklahoma, South Carolina, South Dakota, Utah,
Wisconsin, Wyoming, and the Commonwealth of Kentucky. The reasons for the request for
administrative stay are set forth in the enclosed Application.

Please contact counsel of record for the State of West Virginia if you have any questions.

Sincerely, e,
///ﬂ 29
Elbert Lin

Solicitor General of West Virginia
Enclosure

State Capitol Building 1, Room E-26, 1900 Kanawha Boulevard East, Charleston, WV 25305



ENVIRONMENTAL PROTECTION AGENCY

Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility
Generating Units; Final Rule

EPA-HQ-OAR-2013-0602; RIN 2060-AR33
APPLICATION FOR ADMINISTRATIVE STAY
BY THE STATE OF WEST VIRGINIA AND 15 OTHER STATES

The States of West Virginia, Alabama, Arizona, Arkansas, Indiana, Kansas, Louisiana,
Nebraska, Ohio, Oklahoma, South Carolina, South Dakota, Utah, Wisconsin, Wyoming, and the
Commonwealth of Kentucky request that the Environmental Protection Agency (“EPA”)
immediately stay the Section 111(d) Rule, Carbon Pollution Emission Guidelines for Existing
Stationary Sources: Electric Ulility Generating Units, EPA-HQ-OAR-2013-0602, pending
completion of the impending litigation regarding the Rule’s legality. Absent an immediate stay,
the Section 111(d) Rule will coerce the States to expend enormous public resources and to put
aside sovereign priorities to prepare State Plans of unprecedented scope and complexity. In
addition, the States’ citizens will be forced to pay higher energy bills as power plants shut down.
In the end, the courts are likely to conclude that the Section 111(d) Rule is unlawful. At the very
minimum, the States and their citizens should not be forced to suffer these serious harms until
the courts have had an opportunity to review the Rule’s legality.

Action on this application is respectfully requested by 4PM EST on August 7, 2015, so
that Petitioners can know whether they must seek emergency relief in court. The States will treat
the agency’s failure to act upon this request within the requested time as a constructive denial of

the request.



BACKGROUND

Under the guise of imposing ‘‘standards of performance” on existing coal-fired power
plants under Section 111(d) of the Clean Air Act, 42 U.S.C. § 7411(d), the Section 111(d) Rule
requires the States on pain of a potential federal takeover of significant State authority to submit
State Plans that entirely reorder their energy economies, in order to reduce usage of coal-fired
energy. To avoid a federal takeover, each State must submit a State Plan that reduces statewide
carbon dioxide emission from coal-fired power plants by a staggering average of 32% from 2005
levels, in just 15 years. The State Plan emission targets are based on three “building blocks,”
which State Plans will, as a practical matter, have to track to meet the targets: (1) increasing
efficiency at coal-fired power plants; (2) shifting statewide demand for coal-fired power to
natural gas generation; and (3) shifting statewide demand for coal-fired power to renewable
sources. [inal Rule at *27. Only the first building block involves imposing a pollution control
device on coal-fired power plants. The remaining “blocks” require broad energy policy changes.
The States must submit their State Plans to the agency by September 6, 2016, absent a two year
extension if certain conditions are met. Final Rule at *37-39.

ARGUMENT

EPA has the authority to “postpone the cffective date of action taken by it” when “justice
so requires.” S U.S.C. § 705; see Sierra Club v. Jackson. 813 F. Supp. 2d 149, 153 (D.D.C.
2011). It should do so here. When considering an application for a stay, EPA applies the
traditional four-factor test for staying agency action: (1) likelihood that the party seeking the stay
will prevail on the merits of the appeal; (2) likelihood that the moving party will be irreparably
harmed absent a stay; (3) the prospect that others will be harmed if the stay is granted; and (4)

the public interest in granting the stay. See Sierra Club v. Jackson, 833 F. Supp. 2d 11, 29-30



(D.D.C. 2012); Wash. Metro. Area Transit Comm 'n v. Holiday Tours, Inc., 559 F.2d 841, 842-43
(D.C. Cir. 1977). Under these factors, EPA should stay the Final Rule.
I Petitioners Are Likely To Succeed On The Merits

The “first and most important factor” is whether Petitioners have “cstablished a
likelihood of success on the merits.” Aamer v. Obama, 742 F.3d 1023, 1038 (D.C. Cir. 2014).
That critical factor is easily satisfied here. The Section 111(d) Rule is illegal in numerous
respects, which the States do not waive and will bring to the attention of the courts. By way of
illustration, two broad categories of illegality, outlined below, are each independently sufficient
to cstablish that the States have a strong “likelihood of success.”

A. The Clean Air Act bars EPA from regulating power plants under Section 111(d)
because the agency is already regulating those same sources under Section 112 of the Act.
Section 111(d) prohibits the regulation of “any air pollutant” emitted from a “source category . . .
regulated under [Section 112].” 42 US.C. § 7411(d). As EPA has repeatedly admitted, the
“literal” terms of this text prohibit EPA from requiring States to regulate a source category under
Section 111(d), when EPA already regulates that source category under Section 112. See, e.g.
EPA, Legal Memorandum at 26 (June 2014); Brief of EPA, New Jersey v. EPA, No. 05-1097,
2007 WL 2155494 (D.C. Cir. July 23, 2007); 70 Fed. Reg. 15,994, 16,031 (Mar. 29, 2005); 69
Fed. Reg. 4,652, 4,685 (Jan. 30, 2004); EPA, Air Emissions from Municipal Solid Waste
Landfills—Background Information for Final Standards and Guidelines, Pub. No. EPA-453/R-
94-021, 1-6 (1995). Accordingly, when EPA decided to regulate power plants under Section 112
(see 77 Fed. Reg. 9,304 (Feb. 16, 2012)), the agency disabled itself from requiring States to
regulate those plans under Section 111(d). See generally Final Br. of West Virginia, et al., No.

14-1146, ECF 1540535 (D.C. Cir. Mar. 4, 2015); Final Br. of Intervenor West Virginia, et al.,



No. 14-1112, ECF 1541358 (D.C. Cir. Mar. 9, 2015); Comment Letter of 17 States, EPA-HQ-
OAR-2013-0602-25433 (Dec. 15, 2014). EPA’s cfforts to run away from this repeated
concession, Final Rule at *266-70, are simply an impermissible attempt to “rewrite clear
statutory terms to suit its own sense of how the statute should operate.” Util. Air Regulatory
Grp. v. EPA, 134 S. Ct. 2427, 2445-46 (2014) (“UARG™).

B. The lion’s share of the Section 111(d) Rule relies not upon regulating coal-fired
power plants to make them more environmentally friendly, but on requiring States to adopt broad
energy policy measures to replace demand for coal-fired energy with demand for EPA’s
preferred sources of energy. This novel approach is unlawful in numerous respects. See
generally Comment Letter of 17 States, EPA-HQ-OAR-2013-0602-25433 (Dec. 15, 2014).

First, the Rule’s demand-replacement approach is contrary to the plain text of the Clean
Air Act. Under Section 111(d), EPA may direct States to establish “standards of performance
for any existing source.” 42 U.S.C. § 7411(d)(1)(A) (emphasis added). And a “standard of
performance” is “a standard for emissions of air pollutants which reflects the degree of emission
limitation achievable through the application of the best system of emission reduction
[‘BSER’].” Id. § 7411(a)(1) (emphasis added). This language limits regulation to an eligible
“system of emission reduction” capable of “application” to an “existing source”—that is, “any
building, structure, facility, or installation which emits or may emit any air pollutant.” Id.
§ 7411(a)(3). Under this regime, EPA is limited to requiring the States to adopt energy policy
measures that “hold[] the industry to a standard of improved design and operational advances.”
Sierra Club v. Costle, 657 F.2d 298, 364 (D.C. Cir. 1981). Blocks 2 and 3 go well beyond this,

and are thus entirely unlawful.



Second, contrary to the Supreme Court’s decision in UARG, the Rule asserts “unheralded
power to regulate ‘a significant portion of the Amecrican economy” bascd upon a “long-extant
statute,” absent “clear” congressional authorization. 134 S. Ct. at 2444 (quoting FDA v. Brown
& Williamson Tobacco Corp., 529 U.S. 120, 159 (2000)). As the Administration has admitted,
the Section 111(d) Rule’s shift to renewable energy and energy efficiency “will drive a more
aggressive transformation in the domestic energy industry,”' resulting in the reduction of
demand for coal-fired energy in favor of other forms of electricity generation. Nothing in
Section 111(d)—an obscure, narrow provision of the Clean Air Act, which EPA has only
invoked once in the last thirty-five years—comes close to “clear[ly]” permitting the agency to
require States to reorganize their entire energy economies.

Third, the Rule violates the States’ constitutional rights over intrastate generation and
consumption of electricity, which is “one of the most important functions traditionally associated
with the police powers of the States.” Arkansas Elec. Coop. Corp. v. Arkansas Pub. Serv.
Comm'n, 461 U.S. 375, 377 (1983). Consistent with the Constitution, Congress recognized the
States’ primacy over the intrastate consumer energy market in the Federal Power Act. 16 U.S.C.
§ 824(a). But under the Section 111(d) Rule, a federal environmental regulator now seeks to
force the States to subordinate their own energy policies to the agency’s desire that coal-fired
energy play a reduced role in the energy mix. This requirement unlawfully violates the States’
authority to best determine the contours of their own intrastate energy sector. See Pacific Gas &

Elec. Co. v. State Energy Res. Conservation & Dev. Comm'n, 461 U.S. 190, 205-06 (1983).

' Joby Warrick, White House set to adopt sweeping curbs on carbon pollution, Washington Post
(Aug. 1, 2015) (quoting “White House fact sheet”), http://www.washingtonpost.com/national/
health-science/white-house-set-to-adopt-sweeping-curbs-on-carbon-
pollution/2015/08/01/ba6627fa-385¢c-11e5-b673-1df005a0fb28 story.html.



II. Absent An Immediate Stay, The States Will Suffer Irreparable Harm

Absent a stay, the States would need to prepare their State Plans immediately because of
the date certain submission deadline of September 6, 2016, and limited extension period. The
character and enormous scope of the obligations that the Section 111(d) Rule imposes upon the
States is far beyond anything the States have ever experienced under the Clean Air Act, or any
other federal rule. Preparing these State Plans will be a complicated endeavor, which
experienced state regulators believe will take the States many years to complete. This will
involve, inter alia, interagency analyses and consultation with various stakeholders to determine
what is technically feasible. These evaluations will also include possible cooperative interstate
regimes, which would require negotiations of memoranda of understanding with other States.

Once the mechanism for compliance is determined, the States will need to actively
engage their legislative process, taking valuable time away from achieving the States’ sovereign
objectives and making policy changes that would otherwise not be adopted. The massive,
statewide changes that the Section 111(d) Rule requires will mean that the States will need to
significantly alter the regulatory authority of various state agencies, which will often require
legislation and, in some cases, even constitutional amendment. Drafting, debating, and enacting
these changes will mean massive expenditures of finite legislative and agency time that would
instead be directed toward the States’ sovereign objectives.

The Section 111(d) Rule will also require significant changes in intrastate energy
generation, which will demand substantial resources from State energy regulators. The system-
wide changes to energy production that the Section 111(d) Rule mandates must be implemented
gradually to preserve as much as possible the reliability of the supply of energy. Accordingly,

energy regulators in the States will need to begin working with the regulated community to



facilitate the shutdown of some coal-fired power plants and to issue permits for the sources of
energy favored by the Section 111(d) Rule. The efforts State energy regulators will be forced to
expend will take time away from serving consumers’ energy needs.

These economic and sovereign harms will be entirely irreparable if the courts ultimately
declare that the Section 111(d) Rule is invalid, and will impose substantial, irreparable harms
upon the States. See Odebrecht Constr., Inc. v. Sec’y, Fla. Dep’t of Transp., 715 F.3d 1268,
1289 (11th Cir. 2013) (“[N]Jumerous courts have held that the inability to recover monetary
damages because of sovercign immunity renders the harm suffered irreparable.”); lowa Utils. Bd.
v. FCC, 109 F.3d 418, 426 (8th Cir. 1990); Kansas v. United States, 249 F.3d 1213, 1227-28
(10th Cir. 2001); Thunder Basin Coal Co. v. Reich, 510 U.S. 200, 220-21 (1994) (Scalia, J.,
concurring). Accordingly, a stay is necessary to protect the States.

III.  The Public Interest Strongly Favors A Stay, And No Harm Would Result From
Such A Stay

Unless the Rule is stayed, the public will suffer great harm. To begin with, the Rule will
impose severe and irreparable harm upon the States’ and their citizens by forcing the States to
spend immediate sovereign resources to prepare State Plans, as described above. In addition, the
threat that the Rule will become effective before completion of litigation will cause private
entities to take compliance steps, causing a reduction in the supply of one of the most reliable,
cost-efficient sources of energy. As EPA boasted after losing before the Supreme Court in
Michigan v. EPA, No. 14-46, 2015 WL 2473453 (U.S. June 29, 2015), “the majority of power
plants are already in compliance or well on their way to compliance.”
https://blog.epa.gov/blog/2015/06/in-perspective-the-supreme-courts-mercury-and-air-toxics-
rule-decision/. This will impose great harm upon the public, in terms of increased energy prices,

threatened blackouts during periods of increased demand, and lost jobs. A stay pending the



completion of litigation will ensure that the American people are not forced to suffer these harms
until the courts have had a full and fair opportunity to review the Rule’s legality.

Nor would anyone suffer any harm as a result of a stay. EPA has repeatedly missed its
own self-imposed deadlines for issuing the Section 111(d) Rule, including missing by three years
the deadlines contained in EPA’s settlement agreement with certain environmental and sovereign
parties. See 75 Fed. Reg. 82,392, 82,392 (Dec. 30, 2010) (EPA will sign a final Section 111(d)
rule by May 26, 2012). Implicit in EPA’s delays is that there is no particular pressing need to
impose the Section 111(d) Rule immediately. An additional delay, while the courts review the
Rule’s legality, would not impose any meaningful prejudice on anyone.

CONCLUSION

For the foregoing reasons, the request to stay should be granted.

Dated: August 5, 2015 Respectfully submitted,
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ICYMI: Here is my chat with Neil Cavuto about the latest example of
#EPAoverreach and the fight against the administration's abuse of power.

=

l. £ ] . :
Oklahoma AG: EPA rule a political power grab over
power grid
VIDEOQ FOXBUSINESS.COM
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"The Clean Power Plan threatens the reliability and affordability of power for
consumers and business across this country.”

The Clean Power Plan

threatens the reliability

and affordability of power

for consumers and business

across this country
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IT'S TIME ‘
STOP THE EPA

AND PRESIDENT OBAMASS
UNLAWFUL RUIES
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Great editorial on the Obama administration's Clean Power Plan from the
Tulsa World:

"The far more convincing scenario is that the administration decided on the
policy first, and then bent whatever existing statutory structure was
necessary to make it fit."

TULSAWORLD

Tulsa World Editorial: Reorganizing the economy to
deal with global warming is an issue for...

If it's time to address global climate change and the right way to do that is to make
utility customers pony up billions, let's take the issue through the front door, which...

TULSAWORLD.COM
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IT'S TIME TO
STOP THE EPA

AND PRESIDENT OBAMAS
UNLAWFUL RULES

12:23 PM - 27 Aug 2015
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Great discussion this morning about the EPA's unlawful #CleanPowerPlan
at the Emerging Technology Conference in Norman. Thank you for the
invite.
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The Clean Power plan is an attempt by the administration to transfer
decision-making on the fuels used to generate power from state policy
makers to bureaucrats at the EPA. The results will be financially harmful for
states, and consumers ultimately will pay the price through much-higher
utility rates and a less reliable power supply.

Pruitt files quick challenge to EPA carbon rule

Oklahoma's attorney general filed a quick legal challenge Friday to the Obama
administration's Clean Power Plan to reduce greenhouse gases from power plants.
The Environmental Protection Agency published the final rule Friday in the. ..
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We must stand up against the

#FederalOverreach of the current admin.
#CleanPowerPlan buff.ly/1GwCcfp

3:08 PM - 23 Oct 2015
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Print Article
News Stories

Friday, October 23, 2015

AG Pruitt Continues Fight against Unlawful Clean Power Plan

AG asks federal court for review of 111(d) rule

OKLAHOMA CITY — Attorney General Scott Pruitt is asking a federal appeals court to review the EPA’s Clean Power Plan, also
known as the 111(d) rule. The Attorney General said the request is the latest effort by his office to roll back the unlawful 111(d) rule,
which threatens the reliability and affordability of power generation across the nation.

After months of delay, the EPA on Friday is finally publishing the rule. Oklahoma was at the U.S. Court of Appeals D.C. Circuit as
soon as the courthouse opened Friday morning to file its challenge of the unlawful rule.

“The so-called Clean Power Plan threatens the reliability and affordability of power generation across the nation because it unlawfully
coerces states into shuttering fossil-fuel generated electricity in order to meet the standards proposed in the rule. The EPA has no
authority under the Clean Air Act to achieve what it proposes in the 111(d) rule. It's an attempt by the administration to transfer
decision-making on the fuels used to generate power from state policy makers to bureaucrats at the EPA. The results will be
financially harmful for states and consumers ultimately will pay the price through much-higher utility rates and a less reliable power
supply. Oklahoma is pursuing all available legal options to roll bock this financially disastrous and unlawful EPA rule,” Attorney
General Pruitt said.

Attorney General Pruitt filed a petition for review of the final action on the 111(d) rule with the U.S. Court of Appeals D.C. Circuit which
is the first procedural step in challenging the legality of the 111(d) rule.

==

For more information, visit http://www.ok gov/oag/documents/OK%20Petition_pdf
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ISSUE NUMBER FIFTY-FOUR ¢ October 26, 2015

%eﬁrm,e?f

.rlll'_

Last Friday, the EPA published its long delayed Clean
Power Plan. As the EPA continues to push their unlawful
rule, | continue to challenge it. The morning the rule was
published my office asked a federal appeals court to review
the Clean Power Plan. | believe this plan threatens the
reliability and affordability of power generation across the
nation because it unlawfully coerces states into shuttering
fossil-fuel generated electricity in order to meet the
standards proposed in the rule. You can read my full
statement on the issue in the press release included below.

Connect with us!

For the very latest from the
Attorney General's office_like
us on Facebook, follow us
on Twitter, or keep up using
Instagram.

Also, I'm pleased to let you know my office has successfully
completed a criminal case against an Oklahoma City
abortion doctor. Patel pleaded guilty on Friday, surrendering
his medical license. | am proud of the work our office did as
this punishment will hold Patel accountable for his crimes
and ensure he no longer will be a danger to the health and
safety of women as a medical professional. i

Have a blessed week,

Ssaeidl

Subscribe Here
To receive emails and the

online newsletter from the
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Attorney General's Office

AG Pruitt Continues Fight sian up here.
Against Unlawful Clean Power
Plan

Attorney General Scott Pruitt is asking a federal appeals
court to review the EPA’s Clean Power Plan, also known as
the 111(d) rule. The Attorney General said the request is the
latest effort by his office to roll back the unlawful 111(d) rule,
which threatens the reliability and affordability of power
generation across the nation.

After months of delay, the EPA on Friday is finally
publishing the rule. Oklahoma was at the U.S. Court of
Appeals D.C. Circuit as soon as the courthouse

opened Friday morning to file its challenge...Read more »

Disability Employment Law

Conference Recognizes
Outstanding Oklahomans

B { :

The Attorney General's Office held its annual Disability Employment Law
Conference last week. As part of the conference, and outstanding
employer, employee and entrepreneur were recognized.
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IN THE NEWS

Oklahoman: Oklahoma City
abortion doctor agrees to give up
medical license, pay fine

A longtime abortion doctor has agreed to pay a $20,000 fine
and never practice medicine again as his punishment for
selling an abortion-inducing drug to women who weren't
really pregnant.

Naresh G. Patel, 62, of Oklahoma City, admitted in a guilty
plea Friday to a fraud case that he provided the abortion-
inducing drug to three female undercover...Read more »

Oklahoman: Oklahoma attorney
general, hundreds gather for
domestic violence awareness

Domestic violence-related crimes in Oklahoma continue to
increase, causing both state officials and community leaders
to call for increased awareness and prevention.

"We need to do more to address domestic violence so we
see less violent crime, homicide and the rest in the state of
Oklahoma," State Attorney General Scott Pruitt said.

Oklahoma ranked third in 2014 in the number of women
killed by men in single victim, single...Read more »

mhtml:file://C:\Users\156584\A ppData\L ocal\Microsoft\Windows\Temporary Internet Fil... 10/27/2015



THISWEEK: Clean Power Plan still unlawful - 10/26/15 Page 4 of 5

DID YOU KNOW?

Taking a look back at important dates in history...

e Oct. 26, 2001 - President George W. Bush signs the
Patriot Act in response to the attacks on the
Pentagon and World Trade Center.

e QOct. 27, 1858 - Theodore Roosevelt is born,
eventually becoming the first president of the 20th
century.

e Oct. 28, 1886 - President Grover Cleveland dedicates
the Statue of Liberty in New York Harbor.

e Oct. 28, 1965 - The Gateway Arch is completed in St.
Louis, commemorating the Louisiana Purchase of
1803 - a symbol of westward expansion.

e Oct. 29, 1998 - John Glenn returns to space after
becoming the first American to orbit the Earth.\

¢ Oct. 30, 1938 - Orson Welles causes nationwide
panic with his broadcast of "War of the Worlds."
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For more information about the Oklahoma Attorney General's Office please visit ok.gov/OAG or call (405) 521-3921.
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Pursuant to Rule 18, the State of Oklahoma hereby moves the Court to stay
implementation by Respondent United States Environmental Protection Agency
(“EPA”) of its Carbon Pollution Emission Guidelines for Existing Stationary Sources:
Electric Utility Generating Units, 80 Fed. Reg. 64,661 (Oct. 23, 2015), Att. B (“Section
111(d) Rule” or “Rule”). The Rule is unlawful and is currently causing Oklahoma im-
mediate and irreparable harm, without any countervailing benefit to third parties or
the public interest. Its effectiveness should therefore be stayed pending review.

Introduction

The Clean Air Act does not empower the U.S. Environmental Protection
Agency to compel States to fundamentally restructure the generation, transmission,
and regulation of electricity within their borders. To the contrary, it specifically denies
the agency that authority, as does the U.S. Constitution’s bar on federal commandeer-
ing and coercion of the States. Nonetheless, EPA is now acting, under the purported
authority of the Clean Air Act, to force States to restructure their electric systems by
phasing out coal-fired generation in favor of natural gas and renewables. The Section
111(d) Rule leaves States no choice but to alter their laws and programs governing
electricity generation and delivery, to make irreversible decisions regarding electricity
generation and delivery, and ultimately to effect a wholesale transformation of their
energy economies to accord with EPA’s preferences. The speed with which States
must undertake these tasks frustrates the ordinary process of judicial review: the
whole point is to create irreversible facts on the grounds—alterations to State laws,
long-term investment decisions, plant retirements, etc.—before any court has an op-

portunity to review the Rule’s merits.



USCA Case #15-1364  Document #1580577 Filed: 10/28/2015 Page 6 of 346

The Rule must be stayed because its implementation invades the States’ sover-
eign interests, exceeds federal power under Article I of the United States Constitution,
and violates the Tenth Amendment’s limitations on federal power.' Regulation of the
generation and intrastate transmission of electricity remains the exclusive province of
the States, and no federal actor possesses the authority necessary to undertake the
planning, project approval, rate regulation, and other steps necessary to accommodate
the Rule’s restrictions on traditional power sources. As a result, whether or not a State
chooses to implement the rule’s emissions standards under the Clean Air Act’s coop-
erative federalism provisions, that State bas 7o choice but to facilitate the changes to
electricity generation and transmission that the Rule requires.

In this way, the Rule seeks to “use the States as implements of regulation,” in
plain violation of the Constitution’s bar on commandeering the States and their offi-
cials to achieve federal goals. New York v. United States, 505 U.S. 144, 161 (1992). And
even if a State could refuse EPA’s marching orders, doing so would throw its electrici-
ty markets, economy, and general welfare into turmoil, as plants are forced offline
with no capacity available to replace them. In this respect, the Rule denies States “a
legitimate choice whether to accept the federal conditions,” NFIB ». Sebelius, 132 S. Ct.
2566, 2602 (2012) (Roberts, C.J.), violating the constitutional bar on coercion. This
serious constitutional doubt as to the Rule’s validity may be avoided only by interpret-

ing Section 111(d)’s “best system of emission reduction” standard consistent with its

' Oklahoma also joins the arguments made by the State of West Virginia and other
States that the Rule is #/tra vires because it exceeds EPA’s statutory authority under the
Clean Air Act.
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plain meaning as limited to facility-based measures like control systems and work
practices.

To avoid substantial irreparable harm to the States’ sovereign and financial in-
terests, as well as injury to the public, the Court should stay the Section 111(d) Rule

pending its review.
Backgoround

A.  Statutory Background

In 2009, the Obama Administration pushed Congress to enact legislation cap-
ping carbon-dioxide emissions by fossil-fuel-fired power plants. The effort ultimately
tailed, which was recognized at the time as a major defeat for the President’s policy
agenda. Now the Administration seeks to achieve the same goal via the exercise of
purported authority under Section 111(d) of the Clean Air Act that, if it actually exist-
ed, would have rendered the 2009 legislation completely superfluous.

Section 111(d), 42 U.S.C. § 7411(d), charges States to establish and apply
“standards of performance” for certain existing stationary sources of air pollutants. A
“standard of performance” is “a standard for emissions of air pollutants which re-
flects the degree of emission limitation achievable through the application of the best
system of emission reduction.” § 7411(a)(1). Under Section 111(d), EPA “establish|es]
a procedure” for States to submit plans establishing such standards and providing for
their implementation and enforcement. EPA’s procedure must allow States “to take
into consideration, among other factors, the remaining useful li[fe]” of a source. Only
if a State fails to submit a compliant plan may EPA step in and promulgate a federal

plan to regulate sources within a State directly. § 7411(d)(2).
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B.  The Section 111(d) Rule Compels the State of Oklahoma To
Reorganize Its Energy Economy

At the same time that utilities are making final decisions whether to upgrade or
retire coal-fired facilities in response to the EPA’s Section 112 rule—which EPA pro-
jected will result in the retirement of 4,700 megawatts of coal-fired generating capacity
and require tens of billions of dollars in investments for the remaining facilities to
achieve compliance by the April 16, 2016 deadline®—EPA promulgated a rule to regu-
late greenhouse gas emissions from existing fossil-fuel-fired power plants pursuant to
Section 111(d). The Section 111(d) Rule aims to reduce carbon-dioxide emissions
from the power sector by 32 percent by 2030, relative to 2005 levels. 80 Fed. Reg. at
04,665/1. These emissions reductions are premised on States’ actions to overhaul
their electric sectors, shifting from coal generation to natural gas and from fossil fuels
to renewable sources like wind and solar.

The Rule specifies numerical emissions rate- and mass-based CO, goals for
each State, based on its existing coal-fired and gas-fired generation fleet. These goals
are based on projected emissions reductions that EPA believes can be achieved
through the combination of three “building blocks™ that it says represent a baseline
“best system of emission reduction™ (1) require coal-fired power plants to make
changes to increase their efficiency in converting fuel into energy, (2) replace coal-
tired generation with increased use of natural gas, and (3) replace fossil-fuel-fired gen-

eration with generation from new, zero-carbon-emitting renewable-energy sources,

? See EPA, MATS Rule RIA 6A-8, ES-2 (2011), available at
http:/ /www.epa.gov/ttnecas1/regdata/RIAs/matsriafinal.pdf.
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such as wind and solar. 80 Fed. Reg. at 64,667/1. In other words, the Section 111(d)
Rule requires States to transition away from coal-fired generation and take all steps
that are necessary to integrate other generating sources and to maintain electric ser-
vice. EPA, however, itself lacks the authority to carry out all but the first of these
building blocks, as well as supporting actions necessary to reorganize the production,
regulation, and distribution of electricity.

The situation in Oklahoma is illustrative of the Clean Power Plan’s forced en-
ergy restructuring throughout the country. Coal accounts for over 33 percent of elec-
tricity generated within Oklahoma, and the Section 111(d) Rule requires Oklahoma
facilities to slash emissions by 21.9 percent in 2020 and 31.8 percent in 2030.” But
EPA acknowledges that “inside-the-fenceline” efficiency improvements are insuffi-
cient to achieve anywhere near that magnitude of reductions. 80 Fed. Reg. at 64,727/2
(finding that efficiency measures could reduce emissions by only between 4.3 and 2.1
percent, depending on the region)." Compounding that problem, EPA projects that
the Section 111(d) Rule will cause an increase of approximately 200 percent in retiring

generating capacity in and around Oklahoma relative to current expectations,” and

> See U.S. Energy Information Administration, Oklahoma State Energy Profile (Matr.
27,2014), available at http:/ /www.eia.gov/state/print.cfm?sid=OK; E&E Publishing,
Power Plan Hub: Oklahoma, available at

http:/ /www.eenews.net/interactive/clean_power_plan/states/oklahoma; 80 Fed.
Reg. at 64,824, Table 12.

* EPA cannot impose greater source-level emissions limitations because they would
not be “achievable” or “adequately demonstrated.” § 7411(a)(1). See also 80 Fed. Reg.
at 64,776/3.

> Southwest Power Pool, SPP’s Reliability Impact Assessment of the EPA’s Proposed
Clean Power Plan 2 (2014) (discussing EPA projections), available at
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Oklahoma’s utility regulator, among other State entities, will have to act to accommo-
date that loss of capacity. In this way, the Section 111(d) Rule forces the State of Ok-
lahoma to undertake “beyond-the-fenceline” measures, as well as substantial legisla-
tive, regulatory, planning, and other activities, simply to maintain electric service
throughout the State—regardless of whether the State adopts a State plan to meet
these targets or EPA promulgates a federal plan.

Because the Section 111(d) Rule requires its goals to be met at a rapid clip, and
constructing and integrating new capacity is a years-long process, States have no
choice but to begin carrying out EPA’s commands at this time. Wreath Decl., Att. A,
94 3, 15-16, 19-22. The Oklahoma Corporation Commission (“OCC”), the State’s
chief utility regulator, is currently hard at work to ensure that the Section 111(d) Rule
does not cause interruptions of electric service in Oklahoma or unacceptably under-
mine reliability or affordability. Wreath Decl. 9 2-3, 19-20. The OCC has to under-
take these activities, because no federal government entity has the authority to do
them, and none have offered to do them. Wreath Decl. 4 3. In short, due to the Sec-
tion 111(d) Rule, simply maintaining electric service across the State of Oklahoma re-
quires the State and its utilities to make important and irreversible long-term planning

decisions in the immediate future. Wreath Decl. 9 7, 19.

http:/ /www.spp.otg/documents/23336/ cpp%20reliabilityo20analysis%o20results%o2
Ofinal%20version.pdf. See also EPA, Technical Support Document: Resource Adequa-
cy and Reliability Analysis 30, EPA-HQ-OAR-2013-0602-36847 (Aug. 2015) (project-
ing 4,576 megawatts in retirements above baseline for the Southwest Power Pool re-

gion).
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Argument

I. Oklahoma Is Likely To Succeed on the Merits Because the Section
111(d) Rule Exceeds EPA’s Statutory and Constitutional Authority

By attempting to contort an obscure Clean Air Act program to fulfill a major
regulatory role for which it was never intended, EPA’s actions under Section 111(d)
fundamentally not only clash with the statutory text, but also impose unconstitutional
burdens on the States. The statutory text must be given its plain meaning to avoid vio-

lation of the anti-commandeering and -coercion principles of the U.S. Constitution.

A. The Clean Air Act Contains No Clear Statement That Congress In-
tended To Alter the Balance of Regulatory Authority Over Elec-
tricity Between the Federal Government and the States

EPA’s assertion of authority to impose “beyond-the-fenceline” regulation must
be rejected because it is unsupported by any clear indication that Congress intended to
invade areas traditionally reserved to the States. “[W]hen legislation ‘affects the federal
balance, the requirement of clear statement assures that the legislature has in fact
taced, and intended to bring into issue, the critical matters involved in the judicial de-
cision.” Bond v. United States, 134 S. Ct. 2077, 2089 (2014) (alteration omitted) (quoting
United States v. Bass, 404 U.S. 336, 349 (1971)). The Court has “applied this back-
ground principle when construing federal statutes that touched on several areas of
traditional state responsibility.” Id. (citing cases). And, in particular, “[t]his principle
applies when Congress ‘intends to pre-empt the historic powers of the States’ or when
it legislates in ‘traditionally sensitive areas’ that ‘affec|[t] the federal balance.” Raygor v.
Regents of Unav. of Minn., 534 U.S. 533, 544 (2001) (second alteration in original) (quot-

ing Will v. Mich. Dep’t of State Police, 491 U.S. 58, 65 (1989)).
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EPA’s interpretation of the Clean Air Act’s “best system of emissions reduc-
tion” language offends these principles. To support its “building block approach,”
EPA claims authority to prescribe any “actions taken by the owner/operator of a sta-
tionary source designed to reduce emissions from that affected source, including ac-
tions that may occur off-site and actions that a third party takes pursuant to a com-
mercial relationship with the owner/operator.” 80 Fed. Reg. at 64,761/1. But such ac-
tions are subject to exclusive State regulation. Federal law expressly recognizes States’
exclusive jurisdiction “over facilities used for the generation of electric energy|,] over
tacilities used in local distribution or only for the transmission of electric energy in in-
trastate commerce, [and] over facilities for the transmission of electric energy con-
sumed wholly by the transmitter.” 16 U.S.C. § 824(b)(1). See also 42 U.S.C. § 2021 (k)
(recognizing presumptive role of States in power regulation). And historically, the
“economic aspects of electrical generation”—which lie at the very heart of the Rule—

“have been regulated for many years and in great detail by the states.” Pac. Gas & Elec.
Co. v. State Energy Res. Conservation & Dev. Comm’n, 461 U.S. 190, 206 (1983). That in-

> <<

cludes States’ “traditional authority over the need for additional generating capacity,
the type of generating facilities to be licensed, land use, ratemaking, and the like.” Id.
at 212.

In the absence of any clear statement to the contrary by Congress, the Court’s
analysis must begin and end with “the assumption that the historic police powers of
the States were not to be superseded by the Federal Act.” Rice v. Santa Fe Elevator

Corp., 331 U.S. 218, 230 (1947). And that is enough to find that Oklahoma is likely to

succeed on the merits here.
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B.  The Section 111(d) Rule Unlawfully Commandeers Oklahoma and
Its Officials

At the center of the Section 111(d) Rule is a mismatch between the duties that
EPA’s actions require the States to carry out and those that the agency is capable of
doing on its own. While EPA could conceivably preempt State action with respect to
the Rule’s first “building block,” concerning efficiency improvements at existing pow-
er plants, the agency lacks the authority to mandate preferential use of natural gas-
fired facilities, the construction and operation of new renewable generation capacity,
and other measures that reduce or substitute for traditional generation—that is, every
possible means of reducing coal-fired plants’ emissions but for relatively minor
source-level efficiency improvements and “achievable” emissions reductions. Due to
EPA’s inability to preempt State action in these areas, much less to take associated
regulatory actions, even States that decline to submit and implement a State plan will
nonetheless be forced to take substantial regulatory actions to achieve the emission-
reduction targets that will apply under a federal plan, so as to avoid the loss of electric
service and all that that entails. This commandeering of the State and State officials to
carry out federal policy is unconstitutional.

The Tenth Amendment provides: “The powers not delegated to the United
States by the Constitution, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.” Among the powers reserved to the States, and denied
to the federal government, is the power to “use the States as implements of regula-
tion”—in other words, to commandeer them to carry out federal law. New York ».
United States, 505 U.S. 144, 161 (1992). On that basis, New York struck down a provi-

sion of the Low-Level Radioactive Waste Policy Amendments Act that required

9
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States either to legislate to provide for the disposal of radioactive waste according to
the statute or to take title to such waste and assume responsibility for its storage and
disposal. Id. at 153-54. The court explained that the federal government may “offer
States the choice of regulating [an] activity according to federal standards or having
state law pre-empted by federal regulation.” Id. at 167. But merely providing States
flexibility in how to carry out federal policy is unlawful because it “only underscores
the critical alternative a State lacks: A State may not decline to administer the federal
program.” Id. at 176=77. Printz v. United States, 521 U.S. 898 (1997), reaffirmed and ex-
tended these principles to the commandeering of State officials, striking down a fed-
eral statute that directed State law enforcement officers to conduct background
checks on gun buyers and perform related tasks. State officials, the court held, may
not be “dragooned...into administering federal law.” Id. at 928 (quotation marks
omitted).

Yet that is precisely what the Section 111(d) Rule does. EPA has been remark-
ably candid that the Rule requires State action. It expects that compliance will require
State “PUC [public utility commission| orders.” 80 Fed. Reg. at 64,848/3. It recogniz-
es that “affected entities” under the Rule will not be limited to the source category
nominally being regulated (fossil-fuel-fired power plants), but will include other enti-
ties such as renewable-energy and energy-efficiency resources that may be subjected
to “State measures” rendering them “responsible for compliance and liable for viola-
tions.” 80 Fed. Reg. at 64,819/3, 64,843/3, 64,853/1, 64,948/1. It even identifies as a
“fundamental requirement” that each State “have adequate legal authority to imple-
ment and enforce” measures against entities other than power plants that EPA has no

10
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ability to regulate itself under the Rule. 80 Fed. Reg. at 64,853/3. These things reflect
EPA’s awareness that achieving its emissions targets will require far more than just
emissions controls of the kind the agency could impose and administer itself; instead,
compliance will require States to fundamentally revamp their regulation of their utility
sectors and undertake a long series of regulatory actions, all at EPA’s direction.

These actions can only be carried out by the States and their officials. Indeed,
tederal law recognizes States’ exclusive jurisdiction “over facilities used for the genera-
tion of electric energy[,] over facilities used in local distribution or only for the trans-
mission of electric energy in interstate commerce, [and] over facilities for the trans-
mission of electric energy consumed wholly by the transmitter.” 16 U.S.C. § 824(b)(1).
So has the Supreme Court, recognizing that the “economic aspects of electrical gener-
ation have been regulated for many years and in great detail by the states.” Pac. Gas,
461 U.S. at 206. That includes States’ “traditional authority over the need for addi-
tional generating capacity, the type of generating facilities to be licensed, land use,
ratemaking, and the like”—the very things the Rule targets. Id. at 212.

While EPA makes much of the “state flexibilities” on offer, what States lack, as
in New York, is the choice to “decline to administer the federal program.” 505 U.S. at
177. Even States that refuse to submit implementation plans—thereby leaving the
means of achieving CO, goals to EPA in a federal plan—will still be forced either to
carry out the beyond-the-fenceline measures identified by EPA or to otherwise ac-
count for the disruption and dislocation caused by the imposition of impossible-to-
achieve emissions limits on power plants. If EPA effectively mandates the retirement
of coal-fired plants or reductions in their utilization (including by mandating the pur-
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chase of exorbitantly expensive emissions allowances), State utility and electricity
regulators will have to respond in the same way as if the State itself had ordered the
retirements. Whatever flexibility the States may have in facilitating implementation of
the Rule, it denies them the one option that the Constitution requires: the choice to
do nothing and decline to carry out federal policy.

The Section 111(d) Rule treats States as “administrative agencies of the Federal
Government.” 505 U.S. at 188. For that reason, the Section 111(d) Rule impinges on
the States’ sovereign authority and therefore, like the actions under review in New
York and Printz, exceeds the federal government’s power.

C.  The Section 111(d) Rule Unlawfully Coerces Oklahoma

Just as the federal government may not commandeer States to carry out federal
policy, it also may not coerce them to the same end by denying them “a legitimate
choice whether to accept the federal conditions.” NFIB v. Sebelius, 132 S. Ct. 2560,
2602 (2012) (Roberts, C.J.). The Section 111(d) Rule violates this anti-coercion doc-
trine by threatening to punish the citizens of States (as well as the States themselves)
that do not carry out federal policy.

Action taken under the Commerce Clause power “has crossed the line distin-
guishing encouragement from coercion” when it leverages an existing and substantial
entitlement of the citizens of a State or the State itself on a conditional basis in order
to induce the State to implement federal policy. Id. at 2603 (quotation marks omitted).

95

When, “not merely in theory but in fact,” such threats amount to “economic dra-
gooning that leaves the States with no real option but to acquiesce” to federal de-

mands, they impermissibly “undermine the status of the States as independent sover-
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eigns in our federal system.” Id. at 2602, 2604—05 (quoting South Dakota v. Dole, 483
U.S. 203, 211-12 (1987)).

That describes the Section 111(d) Rule. EPA has stated that, if the States de-
cline to implement its terms, the agency will impose a federal plan that does so. 80
Fed. Reg. at 64,942/2-3. Yet, because efficiency improvements are nowhere near suf-
ficient to achieve the reduction in emissions targeted by EPA, any federal plan would
still rely primarily on the Rule’s second and third building blocks—that is, reducing
coal-fired and, more broadly, fossil-fuel-fired generation—raising the very same need
for State regulatory actions as if the State had adopted its own plan instead. Indeed,

7 <<

EPA’s proposed federal plan recognizes that State “planning authorities,” “public util-

ity commissions,” and other agencies will have to take action to implement and ac-
commodate a federal plan. 80 Fed. Reg. 64,966, 64,981/2 (Oct. 23, 2015).

The whole point is to force States to pick up the slack necessary to maintain af-
fordable and reliable electric service through “beyond-the-fenceline” measures that
are beyond EPA’s authority, either with a State plan or with regulatory action taken in
the context of a federal plan. In neither instance could it be said that the decision to

<

adopt or reject EPA’s preferred policies ““remain|ed] the prerogative of the States.”
NFIB, 132 S. Ct. at 2604 (alteration in original) (quoting Dole, 483 U.S. at 211). In-
stead, EPA’s “inducement” “is a gun to the head,” 77, in light of the disruption and

dislocation to citizens and the State itself if EPA were to carry out its threat. This,

again, is why States like Oklahoma have no choice but to carry out EPA’s dictates.
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D. The Section 111(d) Rule Is Not a Proper Exercise of “Cooperative
Federalism”

The preemption power is the basis of all Commerce Clause-based cooperative
tederalism. In Hodel v. Virginia Surface Mining and Reclamation Association, the Court up-
held the Surface Mining Control and Reclamation Act, but only because Congtress
possessed preemptive power to regulate mining activities that affected interstate
commerce. 452 U.S. 264, 289-90 (1981). The Court emphasized, “Congress could
constitutionally have enacted a statute prohibiting any state regulation of surface coal
mining. We fail to see why the Surface Mining Act should become constitutionally
suspect simply because Congress chose to allow the States a regulatory role.” Id. at
290. Likewise, in FERC ». Mississipps, the Court upheld portions of the Public Utilities
Regulatory Policies Act (“PURPA”) because, “[a]s we read them, [the PURPA provi-
sions| simply establish requirements for continued state activity 7z an otherwise pre-
emptible field.”” 456 U.S. 742, 769 (1982) (emphasis added).

Hodel and FERC teach that commerce-based cooperative federalism involves a
choice between: (1) regulating according to federal instructions; or (2) federal preemp-
tion. As the FERC Court put it, because the first choice (regulating according to fed-
eral instructions) occurs in the context of “an otherwise pre-emptible field,” the
choice is not coercive. Id. When the federal government has authority to preempt, it
may abstain from exercising that power and offer States the less aggressive option of
continued State regulatory primacy, albeit exercised pursuant to federal instructions.
Hodel and FERC also illustrate that the choices posed by a Commerce Clause-based
cooperative federalism regime must occupy the same preemptive scope—i.e., federal

preemptive authority must encompass the instructions it is encouraging States to fol-
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low. If such preemptive harmony exists between choice one (regulate according to
tederal instructions) and choice two (federal preemption), States have a meaningful,
voluntary choice and may, if they wish, simply relinquish their entire regulatory au-
thority and allow the federal government to “take the wheel.”

But even EPA does not contend that the Clean Air Act preempts State law in
areas #nrelated to emissions, such as the transmission, distribution, or consumption of
energy. Accordingly, EPA lacks authority under the Act to regulate in these areas. Yet
this is precisely what EPA is attempting to do: coerce States into regulating areas in
which EPA itself has no preemptive authority.

This “preemptive mismatch” uniquely threatens federalism. In a preemptive
mismatch, the federal government gives States a choice between: (1) regulating ac-
cording to federal instructions; or (2) preemption of a different tield. Such a preemptive
mismatch “choice” is inherently coercive, because it would allow the federal govern-
ment to coerce States into altering their laws that do not conflict with federal law and
that the federal government itself cannot impose via preemption. ““The National Gov-
ernment received [from the Constitution] the power to enact its own laws and to en-
tforce those laws over conflicting State legislation. The States retained the power to govern as
sovereigns in fields that Congress cannot or will not pre-empt.” FERC, 456 U.S. at 795
(O’Connor, J., concurring in part and dissenting in part) (emphasis added).

Sanctioning such a “choice” under the guise of “cooperative federalism” would
grant the federal government a power to accomplish indirectly what it cannot do di-
rectly, thereby circumventing the limits of the Commerce Clause, eviscerating the
principle of limited and enumerated powers, and coercing the States.
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E. “Best System of Emission Reduction” Must Be Given Its Plain
Meaning To Avoid Serious Constitutional Doubt

Even assuming for the sake of argument that the scope of the statutory term
“best system of emission reduction,” standing alone, is somewhat ambiguous, EPA’s
anything-to-reduce-emissions interpretation must still be rejected to avoid serious
constitutional doubt with respect to commandeering and coercion of the States. Fed-
eral courts must construe a statute, “if fairly possible, so as to avoid not only the con-
clusion that it is unconstitutional, but also grave doubts upon that score.” United States
v. Jin Fuey Moy, 241 U.S. 394, 401 (1916). Thus, “where an otherwise acceptable con-
struction of a statute would raise serious constitutional problems, the Court will con-
strue the statute to avoid such problems unless such construction is plainly contrary
to the intent of Congress.” DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades
Council, 485 U.S. 568, 575 (1988).

Such an acceptable construction is available here: consistent with plain mean-
ing, “best system of emission reduction” must be limited to inside-the-fenceline
measures to avoid constitutional infirmity. The Supreme Court, viewing this language,
easily recognized that it refers to “technologically feasible emission controls”—that is,
emission-reduction technologies implemented at the source.’ Indeed, EPA has

reached the same conclusion in the context of Section 111(b) standards, which rely on

® Hancock v. Train, 426 U.S. 167, 193 (1976). See also PPG Indus., Inc. v. Harrison,
660 F.2d 628, 636 (5th Cir. 1981) (“Setting standards which in effect require a use of a
certain type of fuel, without regard to other types of emission control, appears to be a
work practice or operation standard beyond the statutory authority of the EPA.”);
Bethlehem Steel Corp. v. EPA, 651 F.2d 861, 869 (3d Cir. 1981) (“system” is something

that a source can “install”).
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the same term, explaining that that provision “assur|es| cost-effective controls are in-
stalled on new, reconstructed, or modified sources.”” This reading, limited to source-
level measures, also avoids constitutional doubt, because it concerns only sources of
emissions themselves, which Congress unquestionably has the authority to regulate

and where EPA generally has authority to preempt State action.

II.  The Section 111(d) Rule Irreparably Injures Oklahoma

The Section 111(d) Rule is causing the State of Oklahoma to suffer ongoing ir-
reparable injury to its sovereign and other interests. Unless this Court stays the Rule,
Oklahoma’s injuries will increase dramatically, as the State is forced to undertake im-
plementation actions that will be difficult or impossible to reverse.

To begin with, EPA’s unconstitutional invasion of Oklahoma’s sovereign inter-
ests inflicts per se irreparable injury on the State. In general, “‘[a]lthough a plaintiff
seeking equitable relief must show a threat of substantial and immediate irreparable
injury, a prospective violation of a constitutional right constitutes irreparable injury
tor these purposes.” Gordon v. Holder, 721 F.3d 638, 653 (D.C. Cir. 2013) (alteration in
original) (quoting Davis v. District of Columbia, 158 F.3d 1342, 1346 (D.C. Cir. 1998)).
And in particular, interference with sovereign status is “sufficient to establish irrepa-
rable harm.” Kansas v. United States, 249 F.3d 1213, 1227-28 (10th Cir. 2001). See also
Planned Parenthood of Greater Tex. Surgical Health Servs. v. Abbott, 134 S. Ct. 5006, 506

(2013) (Scalia, J., joined by Thomas & Alito, JJ., concurring in denial of application to

’ Standards of Performance for Portland Cement Plants, 73 Fed. Reg. 34,072,
34,073/2 (June 16, 2008).
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vacate stay entered by circuit court) (state irreparably harmed where it is prevented
“from effectuating statutes enacted by representatives of its people” (quotation omit-
ted)); Maryland v. King, 133 S. Ct. 1, 3 (Roberts, Circuit Justice 2012); New Motor 1 ebicle
Bd. of Cal. v. Orrin W. Fox Co., 98 S. Ct. 359, 363 (Rehnquist, Circuit Justice 1977);
Dows v. City of Chicago, 78 U.S. (11 Wall)) 108, 110 (1870) (interference with State tax
collection “may derange the operations of government, and thereby cause serious det-
riment to the public”).

Here, the Section 111(d) Rule unconstitutionally commandeers and coerces the
instruments of the State in theory and in fact. As described above, States like Okla-
homa have no choice but to begin work now to implement the Section 111(d) Rule,
whether or not they intend to submit a State plan. And as a factual matter, this is what
Oklahoma officials are doing right now, because they have to, Wreath Decl. § 2-3, 6,
16, 19-22, despite unified opposition to the policies underlying the Section 111(d)
Rule expressed by the State legislature, Okla. SB No. 676 (enrolled but vetoed bill re-
jecting Section 111(d) Rule approach), and its Executive Branch, Okla. Exec. Order
No. 2015-22 (Apr. 28, 2015) (prohibiting Dept. of Environmental Quality from pre-
paring State plan). Given the choice, Oklahoma would decline to carry out this per-
version of federal law, but the State is being deprived of that choice, suffering injury
and insult to both its sovereignty and rights under the United States Constitution.

Oklahoma will also soon suffer additional injury as it and its utilities are forced
to make irreversible decisions affecting future investments in energy resources within
the State. Due to the combination of the Section 111(d) Rule’s aggressive deadlines
and the long lead-time required to bring new energy infrastructure online, regulatory
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and investment decisions with long-term impacts are being made now. See, ¢.g., Wreath
Decl. 9 21-22. Moreover, States and utilities are making decisions now about the fu-
ture viability of coal-fired power plants in the face of impending compliance deadlines
under EPA’s Section 112 rule, and the risk of millions in additional expenditures to
comply with the Section 111(d) Rule will tip the balance for some facilities. Decisions
made in the coming months to shutter existing coal-fired facilities, to authorize new
natural gas and renewable capacity, and to expand grid capacity to replace lost capacity
all involve irreversible aspects. And that is the point of the Section 111(d) Rule: to
change the facts on the ground, irreversibly, before this Court has the opportunity to
review the Rule. The Court should not countenance this blatant attempt to circum-
vent judicial review to impose long-term burdens on States, utilities, and ultimately
electricity consumers.
III. 'The Public Interest and Balance of Equities Support an Injunction

“[E]nforcement of an unconstitutional [regulation] is always contrary to the
public interest.” Gordon, 721 F.3d at 653. See also, e.g., GV Lounge, Inc. v. Mich. Ligunor
Control Comme'n, 23 F.3d 1071, 1079 (6th Cir. 1994) (“[I]t is always in the public interest
to prevent the violation of a party’s constitutional rights.”). And the public-interest
and balance-of-equities factors “merge when the Government is the opposing party.”
Nken v. Holder, 556 U.S. 418, 435 (2009). Petitioners’ likelihood of success on the mer-
its is therefore reason enough to enter a preliminary injunction.

In addition, a preliminary injunction would do little more than preserve the sza-
tus quo that has existed from the dawn of electricity generation in the United States,
allowing Oklahoma to continue to exercise its traditional policy discretion over utili-
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ties and the State’s electric system. The Obama Administration EPA, having waited
six years to regulate power plants’ greenhouse gas emissions, cannot now claim that
there is any particular urgency to its regulatory actions during the few months neces-
sary for this Court to consider and rule on the merits of Petitioners’ challenge—
particularly when its own Rule’s deadlines are several years in the future. Indeed, EPA
has already allowed its deadlines regarding issuance of the Rule to slip numerous
times, amounting to several years’ delay.” And the projected reductions in CO, emis-
sions at issue, even when the Rule is fully implemented, are de minimis, amounting to
far less than one percent of total global emissions in 2030. See RIA, Table ES-2 at ES-
6. EPA does not even estimate the Rule’s impact on future temperature.

Finally, the public has a substantial interest “in having legal questions decided
on the merits, as correctly and expeditiously as possible,” rather than through admin-
istrative fiat. WMATA v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C. Cir. 1977). Ab-
sent a stay, the Rule will remain in force, forcing the States to adopt burdensome laws
and regulations that cannot be easily repealed, and to make decisions that cannot be
reversed, even if the Rule is ultimately vacated. The public should not have to bear
that burden.

Conclusion

The Rule should be stayed pending this Court’s review of its lawfulness.

® See Settlement Agreement § 1-4, EPA-HQ-OGC-2010-1057-0002 (settlement obli-
gating EPA to sign final Section 111(d) standards by May 26, 2012).
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Certificate of Service

I hereby certity that on October 28, 2015, I electronically filed the foregoing
motion, and accompanying addenda and attachments, with the Court by using the
CM/ECEF system. Participants in the case who are registered CM/ECF users will be
served by the appellate CM/ECF system.

By:_/s/ David B. Rivkin, Jr.
David B. Rivkin, Jr.
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Certificate of Compliance with Circuit Rule 18(a)

Pursuant to Circuit Rule 18(a)(1), I hereby certify that Oklahoma, with other
States, applied to EPA for an immediate stay of the Rule. EPA informed some States
that the agency would not be granting the relief requested. Pursuant to Circuit Rule
18(a)(2), I hereby certify that on October 28, 2015, counsel for the Respondent was

informed by telephone of this Motion.

By:_/s/ David B. Rivkin, Jr.
David B. Rivkin, Jr.
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Certificate as to Parties, Ruling, and Related Cases

(a) Parties, Intervenors, and Amici
The following are petitioners in Case No. 15-1363 and consolidated cases:

State of Oklahoma

Oklahoma Department of Environmental Quality

State of West Virginia

State of Texas

State of Alabama

State of Arkansas

State of Colorado

State of Florida

State of Georgia

State of Indiana

State of Kansas

State of Louisiana

State of Missouri

State of Montana

State of Nebraska

State of New Jersey

State of Ohio

State of South Carolina

State of South Dakota

State of Utah

State of Wisconsin

State of Wyoming

Commonwealth of Kentucky
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Arizona Corporation Commission

State of Louisiana Department of Environmental Quality

State of North Carolina Department of Environmental Quality

Attorney General Bill Schuette on behalf of the People of Michigan

International Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths,
Forgers and Helpers, AFL-CIO

Murray Energy Corporation

National Mining Association

American Coalition for Clean Coal Electricity

Utility Air Regulatory Group

American Public Power Association

Alabama Power Company

Georgia Power Company

Gulf Power Company

Mississippi Power Company

CO2 Task Force of the Florida Electric Power Coordinating Group, Inc.

Montana-Dakota Utilities Co., a Division of MDU Resources Group, Inc.

Tri-State Generation and Transmission Association, Inc.

United Mine Workers of America

National Rural Electric Cooperative Association

Westar Energy, Inc.

NorthWestern Corporation, doing business as NorthWestern Energy

National Association of Home Builders

State of North Dakota

Chamber of Commerce of the United States of America

National Association of Manufacturers

American Fuel & Petrochemical Manufacturers
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National Federation of Independent Business
American Chemistry Council

American Coke and Coal Chemicals Institute
American Foundry Society

American Forest & Paper Association
American Iron and Steel Institute

American Wood Council

Brick Industry Association

Electricity Consumers Resource Council
Lignite Energy Council

National Lime Association

National Oilseed Processors Association
Portland Cement Association

Association of American Railroads
Luminant Generation Company, LLC

Oak Grove Management Company, LLC
Big Brown Power Company, LLC

Sandow Power Company, LLC

Big Brown Lignite Company, LLC

Luminant Mining Company, LL.C

Luminant Big Brown Mining Company, LL.C

Respondents are the United States Environmental Protection Agency and Regina A.

McCarthy, Administrator, United States Environmental Protection Agency.

Movant-Intervenors for Respondents are American Wind Energy Association, Ad-
vanced Energy Economy, American Lung Association, Center for Biological Diversi-
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ty, Clean Air Council, Clean Wisconsin, Conservation Law Foundation, Environmen-

tal Defense Fund, Natural Resources Defense Council, Ohio Environmental Council,

and Sierra Club.

No amici curiae have entered appearances.

(b) Ruling Under Review

Under review is the EPA rule Carbon Pollution Emission Guidelines for Exist-
ing Stationary Sources: Electric Utility Generating Units, 80 Fed. Reg. 64,661 (Oct. 23,
2015). The Rule is attached to this motion as Attachment B.
(c) Related Cases

On June 9, 2015, this Court denied petitions challenging EPA’s authority to is-
sue the rule under review, holding that the petitions were premature because they
were filed before the agency took final action. In Re Murray Energy Corp., No. 14-1112;
West Virginia v. EPA, No. 14-1146. See 788 F.3d 330 (D.C. Cir. 2015). On September
9, 2015, this Court denied several States’ petition under the All Writs Act for a stay
before publication of the Power Plan in the Federa/ Register. No. 15-1277, ECF No.
1572185.

By:_/s/ David B. Rivkin, Jr.
David B. Rivkin, Jr.
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Proud to stand up against the federal overreach of the EPA.

Robert Aery - We Must Challenge the EPA’s Clean

Power Plan

The finalization of the Environmental Protection Agencys Clean Power Plan was met
with a flurry of legal challenges from state attorneys general across the country. ..
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