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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

ROBIN TYLER, et al.,
~ Petitioners, | - S168066
V.

_ THE STATE OF CALIFORNIA et al.,

Respondents,
DENNIS HOLLINGSWORTH et al.,
Interveﬁors.
L /
INTRODUCTION

- The writ petitions pr'es_ent an issue of critical significance:
whether the voters may, by in-itiative’,'ar_riend the Califomia' Constitution
when doing so takes away a fundamental right from a class of people who

- are members of a group defined by a suspect classification.t’ Although this

1. The Attorney General is filing identical briefs in response to the
petitions in Strauss v. Horton, No. S168047 (“Strauss”), Tyler v. State of
California, No. S168066 (“Tyler”), and City and County of San Francisco v.
Horton, No. $168078 (“CCSF”). In the Tyler action, his response is also filed on
behalf of‘the State of California as a named respondent. :

1



.issuel is présentéd in the context of the right to marry, it could have ériseh in
the context of other rights and miﬁority groups. |

| Petitioneré allege that P’r‘oposition 8, which decléres that
“only marriage betvx?een aman and a dean is valid or recognized in .
C'alifomlié.,”‘ constitutes an illegal revision of the ConStitutiqn rathér than an
amendment. The Corisltitut_ioﬁ' provides two alternative processes for
proﬁosing an amendment: either proposél by pétition through ,the initiative
process, br proposal by the ‘Legislature.‘ By contrast, a'r¢vision of the
Constitution may not be prqposed fhrOugh/the initiative process: A
- revision must be.pr.opOSed 'either-'by the Legislatyre followed by‘ approvai
by the électbratc; or by a con'stitutional convention. An ameﬁdment or .
" revision may. be adopted By a méjotity vote of the electofs. Petitioners |
con’;cnd that Proposition 8 proposes the kind 4of chaﬁge in lthe Const_itﬁtiori
- that (;annot be ¢ffected_ through the initiatij\/_e. process. |

This litigation presents a éoriﬂjct between the consfitutional

power of the voters to amend the Constitutibn',' on the one hand, énd the
Constitﬁtion’s Declaration of R_ights; on tile other. Our Constitution
~ provides thataall political po'wer is inherent in the péople, who have the
right to amend the Constitution through the. ini‘;iative pfoc.ess. At the séme

time, the Constitution guarantees that enjoyment of certain fundamental



- rights will not be denied vtzithout a compelling governmental justiﬁcatit)n._~
This Court has a long and hono'r'able. record of safeguarding both thé legal
rights of minorities and the people’s right to direct democracy. -

The text of our Cvorllstitution does not. define “revision” or
“amendment.” Past judicial decisions attempting to distinguish the two -
kinds of changes have drawn a line that is not always clear in tts
applicat_ion. This Court has held that a changé constitutes an améndment
untess the text of th_e'challenged‘ provision indicates that it élters the basic

| goxtemmental‘ framewt)rk of ‘the state. These holdings suggest that a focus |
on the allocation of governmental pbwers »isv_key to determining if a chahge

: éonstitutes a rev'ision.l This Court has also stated that, since constituti_pns |

.' are intettded to Be' statements of lasting legal pfinciples, changes should be
considered. ame‘ndments only if they are impr(tvéments or ¢laboratiorts upon

- existing principlest |

| Petitioners argue that Propogitio'n 8 must be vdeeme.d' a
revision bécause, as this Court held in I re Mar}"t’agé Cases (2008) 43

' Cal.4th 757, same-sex couples possess the same ftthdetmental tight to marry.
aédo, opposite-sex‘ _éouples. émd restricting gay meh and lesbians from
marrying violates .the équal pr’otectit)n rights of a gfoup defined by a

suspect classification. Petitioners argue that enj oyment of fundamental

'



rights énd equél ioro'tec’t'ion.of' the law are core constitutional principles and
that this Court has a unique' cénstitutional responsibility to. protect the
rights of politicélly Vulnerable“minor.ities 'a,gainst action by thg majority.
By depriviﬁg a suspecf class of a fundamental right recognized by this
Couft, Proposition §, 1n petitionérs’ ViéW, revises the state Constitution by
alteriﬁg its _unde‘rlying principles aﬁd changing the state’s basic -
govermﬁentél plan. | |
The counter-lmaj oritarian function of our Constitution cannot

be denied, .but ne-ifhcr can -the fact fhat, with this Court’s approval, the
voters have previously efnployeci the initi‘ative proceés effectively to
feverse th'e effect of constitutional decisions By th}is Court. The «;ulings that

_ have been hhdohe.By thé voter-approvéd amendments include decisioﬁs
- réﬁdered in the .crim‘inal law contexf_ addréssing.fundaméntal constitutional
issues', such as equél proteétion, dug process, -the‘bén oﬁ-crﬁel.or unusual
pur;ishmeht_ énd fhe pfotéction age_ﬁnst unllawful searches and seizures.
Other, significant civil;law changes to the Constitution, such a_s. the
' property-tax//limitations of Pfoposition 13 and térm limits for state officials,
~h'ave élso 'béen deeméd amendmenté rather th.an'r’evisions, deSpite their

significant effects on state government.



Petitioners’ precise claim, that a constituﬁonal change that
nffects the exe‘rcise df a fundamental ngh"; by a group deﬁned by a l'suspec‘t
: classification is a revision, eonstitutes a matter of first irnijres-sion under
‘Cali‘fo»r‘nia» 12.1W.~ Aithough this argument pushes past the boundaries of this
| /Court’é exisﬁng precedents on what constitutes an'alnendrnent, petitioners
have ne\.‘/ert'heles's identiﬁ‘ed significant concerns abont the use of thé
initiative in theee circumstances. B

Respondent Att'orney General believes thaf petitioners have
fafled to der_nonstrate thaf i’roposition 8 ie a revision. Bnt the Attorney-
~ General also Believe’s that the ‘initiative-amendment process does not
| encompaés a power to nbrdgafe _fundafnentdl constitutidrfal rights without a
eompelling j'ustiﬁ‘cati'on. He believes that Proposinon g, ‘lecks such a
- jnstiﬁcation ds determined by theSupreme' Court in the In re Marriage
Cases and therefore deprives persons of ‘ba.lsic..liberty gua'rantee_d' b.y. section
-1, article I odf!the California _Consl'titutio'n.- |
Respondent' further bel'ie'ves that, even if tﬁe Court eoncludes
that Proposition .8 isa pefmissible amendment.te the Constitution,.the |
nleasure should nenertheless- apply prospectively only. Respendent :
believes that tne marriages of the same-sex couples entered into after the

effective date of In re Marriage Cases and before PropoASit‘ion 8 became



effectiye on November 3, .2.008 remain. Valid._ To coﬁclﬁde otherwise
W(_)ulvd violate the ﬁerrnal presumptjen'against retr'oactivity and harrn the
Veste.d rights of the ‘c‘ou‘ples.. .. '
| IL
STATEMENT.

A, ‘ Pro’cedural History

On May 15, 2008, this COurt re/nde'red‘its decision inInre
Marriage Cases, supra, 43 Cal.4th 75.7.. The majority opinien» included the .l
follovyiné holdings: | | |

R . The California Constitution guarantees the basic civil

A

_ right to marry to all individuals and couples,-regardless, o

: of their eexual orientetioe.-(]d. at pp. 8_10_-820_{) -

.« vSexua.l erienfation is a suspect elassiﬁcetion er the |
‘ pvurpese-s of analysis ﬁnder the Constitutien’s equal
.protection clause, ;a‘nd statutee that treat persons

| differently based on their sexual orientation are thus
| shbject to a striet serutiny ianaly_sis, (Zd. at pp.
B ‘840-844J o | S

. ' S;ict s_crutiriy review ie »requ’ired be‘cau_se the marriage

statutes necessarily impinged on a same-sex couple’s



e

: fundafﬂental, constitution_ally-protect'ed. privacy
:interest, th,éfeby creatingur'lequal and detrirriental. -
'conséquénces for sar_ne—sek' couples and their children.
(d. at pp. 844-848.)

. Tﬁe mérriage statutes limiting marriage to only
qppos_ite-sex couples did riot, sér_ve a compellirig state
intefest, and fhus viplatéd the equal protection clause.
(Id. at pp. 848—856.) |

.Con.sisteht with these holdings, the Cdﬁrt ordered that.theﬁ
deﬁnitién of marriage céntained in Faﬁily Code sectionESOO,hlimiting
* marriage to orfly éunion “bétweeﬁ a m'aﬁ and mean,” b¢ stricken as
unéons;titutional, and that F)amily Code seétion .l308'.5,,AWhic}“1 provided that
A“[o]nly marriage betweén aman and a woman is-v'alid (‘)Af»r»ecognizeld in
 California,” be invalidated in its entirety. (d. atp. 857) |

In re Marriage Ca;;es became ﬁﬁal on June 16, 2008. In the

five 'mohths following fhé de’c_:ision; many thousands of vsanllle-sex couples |
were marriéd in this state. “

N Qn June 2, '2008,'the'S‘ec.retary 6-f State certified fhat the
Supportérs‘ ofa measure, latef numbered as Proppsition 8, Aha‘d gathered |
éufﬁcient si__gﬁatures to éualify their meaéurc for tﬁe‘ November 4,2008

NG



General Election ballot. (Secretary of State Debra Bowen, Press Release,
June 2, .2008,' Respondenf’s Request for Judicial Noticé (“RIN™) Exh. 1, at |

p. 1.)

Based on the semi-official résulté of the November 4, 2008

" General Election, it appeared that Propositidn 8 had received a majority of

thé votes cast and, therefore, would take effect the day after t_he‘election; !
(Cal. Const., art. XVIII, § 4.) On December 13, 2008, the Secretary of

State certified that Proposition 8 passed by a vote of 7,001,084 (52.3

vperce_nt) in favor to 6,401,482 (47.7 percent) against. (Secretary of State

Debra Bowen, Press Release, Dec. 13, 2008, RIN Exh. 2 at p. 1; Statenient

of Vote, Nov. 4, 2008 General Election, RIN Exh. 3 at p. 7.)

Immediately following the passage of Proposition 8, three

- petitions seeking this Court’s original 'jurisdiction were ﬁled challenging

the legality of the measure. Two of the petitions also sought a stay of the -

effects of th‘eiiproposition on the issuance of marfiage licenses to same-sex -
couples.
On November 19, 2008, after receiving preliminary responses

to the petitions, this Court issued an order to show cause why the relief

~ sought by the petitions should not be granted and sought briefing by the

‘pafties on the following three issues:



1. Is Proposition 8 invalid beqause it constitutes a
revision of, ra;cher than an amendmenﬁ to, the
Californié Cons'.vtit‘ution?: |
2. -Does Proposition 8 violate the separation of powers
doctrine under thé California Constitﬁtion?'
23, '.If Propositioﬁ 8 is not ﬁncdnstitutional, What is ité
effec;t", if any, on'thev marriages of same-sex couples |
performed béfore thé’ ad’optidﬁ of Proposition 87
| In addition, this Couﬁ denied the request'bf lthe petiﬁongrs in
the Strauss and Tyler éctiops to stay the effects of Proposition 8. |

B.  Summary Of The Process For Amending
And Revision The California Constitution.

There are two proc.edure's for revising the Constitution and
two fbr amending 1t

Revision: The Legislature r_nay; by a v..ote- of two-thirds
‘majority .of both houses, propose a revision of thé Constitution tc')lthe
“voters. (Cal. Conlst., aﬁ. XVIII, § i.) The \}oteré may then approve the
revision‘ by a majority vote. VA(Cal. Cé)_nst., art. XVIH, § 4.) Alternatively,
the Legiél‘ature may, by a.yote of two-thirds majority of b‘oth'houses,.
subfnit to the’:votlers the questibn wﬂether tocall a §on§iitutional '

conventioh. | (Cal. Const., art. XVIII, § 2.) If the convention is called and
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the delegates adont a proposed revision, it is then submitted to the voters
for approval by maJorlty vote. (Cal. Const art. XVIII, § 4.) |
Amendment. The amendment process may be initiated elther
by S1gnature gathering on a private petltlon for an 1n1t1at1ve orbya
vlleglslatrve proposal The voters may amend the Constltution by 1n1t1atlve
(Cal. Const., art. XVIH, §3.) To qualrfy a constitutional amendment
through signature-gathering, a prononent- must. gather 'signatures equivalent
to eight percent ofthe voters who voted in the last election for governor.
| : (Cal Const art. II § 8, subd. (b) ) The Legrslature may also propose
.C onstitutional amendments for adoption by a two-thirds vote of both
houseS—the same vote requirement needed for_rev1s1ons. (Cal. glonst., art.
XVIiI, §‘. 1) In. either_situation, the amendment will require approVaI of a
' majority'of voters 'i_n order to .take effect. (Cal. Const.; art. XVIII, §4) )

.' The current- procedUres for revising and amendmg the
Constitution have remained uncha'nged sincel 970, but they changed, .
extensivelyr b_efore that.tir‘ne.

California’s first Constitution,\adopted in 1849, p.r'ovide,d for
amendments and reVisions in narrow circumstances, but it contained no
process for citizen-sponsored amendments. Article X, section 1 of the )

1849 Constitution allowed the Legislature to propose a constitutional
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"amendment only upon a majority vote of both houses in two successtve
legislative sessions. (Cal. Const. of 1849, art. X, § 1.) If such votes were
obtained, it was the “duty of the Leglslature . . . to submit such proposed
amendment or amendmen‘ts to .thepeopie, in such manner, and at such time
as the Leglslature shall prescribe.” (Ibzd) | |
| The 1849 Constitution also permltted revisions. Article X
section 2 proyided that if two-thlrds of both houses of the Leglslature
believed it w.a's “riee,essary to revise and change.[the] _entire Constitution,”
the Legislvature'_\‘was required:to \\p‘resent to the voters at the next eleetion the
| opportunlty to “yote for or agamst [a] conventlon ? (Cal Const. of 1849
'art X, § 2 ) Ifa maj orlty of the voters favored the calhng ofa
constitutional convention, then the Legislature was required to. asse_mbl’e ,
th‘e convention within six ‘months; (Ibid.) | |
_ : -"'ll‘he 'Legisl'a‘ture’ passed a bill in F_,e'b'ruafy 1878 callrng for

delegates to attend a constitutional convention. (Grodin, The California ”

S State Constltutlon A Reference Guide (1993) p. 10. ) After several months

of debate a reVISed constitution was approved in May 1879 (Id at p. 16.). |
The section of the, 1849 Constltutlorl that addressed arnendment and
revision was moved from article X to article X VIII of the.new Constitution,

and added the following provision: If one or miore amendments were to be
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submiﬁed in the sémé eleqtion, the Legislature was requiréd to prepare and
distinguish, “tiy numberé or otherwise,” so t-h‘at éaqh could be voted upon
separately; (Cal. anst., formér ai't. XVIII, § 1.). Further, the reviséd
Constit\ition provided‘forj a single two-thirds approval ovfi an amendment by |
.both hoUseé of thé‘ Legislature, eliminating the reqtiireinent for _appioxial in
a silbs_equent legiélative seési(in. (Ibid.) As with the 1849 vC"onstitution, 1f a
vmaj ority of the voters app'rtoveld and ratiﬁeci thc- aiiiendment,. then such
améndment or amendnients Wduld' bebome_ parth bf the Cvon:stimtion. (Ibid.)
g While- the California Constitutioﬁ was revised in 1879, many
) b\eslie‘x)ecl('that _thé reVisibins'fai.led to adciress the probiems that i;fere facing -
the state. (Gfodini supra, ét p. il_6.) Reseniiricrit against the power of th¢

| réilrpadslcbnt‘inuedi td_ grow, Which caused the public to call er more
reforms ‘io.'tiie g6V§mihcntal structure. '(Grodiﬁ, supra, 'a’i p. 17; seé also
‘The'lCal.._Coristitutibn Revision Cor_nmission_,' Constitution Revision: |

H z’story and .Perspéctive (11996) atp.5.) Anew iﬁolitical force devéloped in.
‘ the state (as well as the nation) and 'becarrie known aé the Pngr'essive‘
Movement. (]b:id.)' The '.gbal of the Progressive Movement izvasvto_'return
iall political powéf fo the people. (Gri)din, s_upi;a,‘a‘t p.17.) Th_e

Progressives advocated for the passage of legislation that Wqﬁld‘permit
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“direct democracy” — the powers of initiative, referendumveind_‘r'ecall. (Ibid;
see also Cal. Constitution Revisron Commission, supra, at pp. 5-6.)

In 1910, California elected Hiram Johnson as Governor; :
] ohhson was one of the leaders of the Progressive Movemerrt in California.
- (Constitution Revision, supra; at p. 5.) In his inaugural addrese, Governor
Johnson promised Californiatns he would g'ive “people the means by which
| -th:ey may accomplish such other\reform.s as they desire,” and stated his
beli‘ef t.hatthe powers of initiative, refere_ndum, andre'ca]lvwould “giye to |
t}re'electorate the power of action ‘v'vhe_n desired‘,“ and they do pllaee/in th‘e :
hands of the people the means by Whlch they may protect thernselves
(See Inaugural Address of leam J ohnson presented January 3, 1911 RJN ,

™

| - Exh.4atp. 3.)
- By February 1'91.1;,the Legisletture drafted an am‘endment to
article»IV,}'sec'tion 1 of the'Californ'ia Constitdtion; adding‘the powers of
initrative referendﬁm and recall and.submitted it to the voters 'for approval. .
(Cal Constltutlon Rev131on Commlssmn supra at pp 5-6; Ballot Pamp,

Gen Elec (Oct 11 19911) analy51s of SCA 22, RIN Exh. 5) Seventy-six.

percent of voters approved Senate Amendment 22 at a spe01al election held

- on October 10, 1911._ (Id. atp. 6.) '
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As originally approved in 191 1',lthe initiative power had two
aspects, referred to as the powers of “direct initiative” and “indirect
| ihitiati\}e;” To qualify a ‘;'direct initiati%/e” for the ballot ‘;propOSing alaw
or amendment to the Coﬁstitutioh,”_ the proponents would neéd to suBmit a
pe;citiori for the Sécretary. of State bearing signatures equal in number to
eight percent of all votes éast for alll candidates for governor at the last
preceding general election. (Cal. Const., former art. IV, § 1.) The'
\»_Secreta'ry of State waé reciuired to plaée a-qualifying initiative on .the ballot
at the néxt election. (/bid.)

An “indirect iﬁitiati\)e” requi_red the signatufes of only five
percent .of the yoters.l (Ibid.) This Vehicle could be ﬁse‘d to prqpose’al
statutory change, but the initiative‘ initiélly wouid be pfeSe,nted to the
’Legiélatufe rather than tb theVoters. ([bid ) The law proposed by-' the
ini‘iia‘[fiveléo-ﬁld be.“_either enacted or‘ rejected withOut ch,aﬂge t}y the o
legisfature” within 40 days. (Ibic_z’.j If the Legislature failed to act withih
this périod, fhe initiative would l').e submi&ed to the voters. (Ibid.) An
éd(viitivonalv provision allowed the -Legi.slatu.re to reject the citizen—sponsored‘
' initiative and propose its own initiati.ve to the i/oters, which would appéa;

( .

on the ballot beside the citizen-sponsored initiative. (/bid.)
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The Legislature’s power to revise the Constitution was
expanded in 1962. | Proposition' 7 amended section 1 of article XVIII of the
Constitution to authorize the Legislature to propose revisions directly to the
peoplé by a two-thirds vote of both houses — the same vote requirement
already in place for amendments proposed by the Legislature. The
Legislative Counsel’s ballot analysis summarized the initiative’s impact:

Under existing provisions the Legisléture can

~ only propose “amendments,” that is measures , -
~ which propose changes specific and limited in

nature. “Revisions,” i.e., proposals which

- involve broad changes in all or a substantial
part of the Constitution, can presently be .
proposed only by convening a constitutional
“convention.
| (Ballot Pamp., Gen. Elec. (Nov. 6, 1962), analysis of Proposition 7 by
| Legislative Counsel, RIN Exh. 6, at p. 13.)

In 1966, Proposition 1-A reduced the number of signatures
needed to qualify an initiative statute from eight percent to five percent of
" the votes cast at the last election for Governor. (Ballot Pamp., Gen. Elec.
(Nov. 8, 1966, analysis of Proposition 1-a by Legislative Counsel, RIN
Exh. 7, at p. 1.) The proposition, which was part of a wide-ranging
revision of the Constitution proniﬁted by the California Constitution
Revision Commission, also eliminated the process for submission of

““indirect initiatives” to the Legislature. (/bid.)
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VThe final change in the prdcedures for enacting revisions and
aﬁneﬁdments was §nacted-by Pfopésition 16 in 197()'. Thislinitiativg added -
‘new provisions allowing the Legislature to amend or withdraw a
constitutional amen(ilnent or revision ﬁrior to a vote of the eleétorate,l
changing the requirements fovr calling a constitutional convention and
selecting cénvéntion delegates’, and adding :a prévisiori that, if two
competing rﬁéasur;aé _Wic.rev adopted by voters at the saﬁe 'election,‘the '_
rﬂeasure recei?ing the ‘highest numbef of “yes” votes would prevall ,
(Ballot Pamp Gen Elec. (Nov, 3, 1970, analy51s of Proposmon 16 by
Leglslatlve Counsel RIN Exh 8 at pp. 27 28. )

.- 7 .C. The California Constltutlon As A
R - Guarantee Of Individual Rights

Califorﬂ.ia’svor'iginal Constitution contained a Declaration of |
- Rights which provided, in relev'ant part: “‘All men are by nature free and_"

vind‘ependen_t, and have certain i’nalien~able rights, ‘among Wﬁich are those of \\ i
- enjoying and'defénding life and liberty, acquiring, i)oss'essing, and
prot;’cting property; and pursuing and obtaining safety and happiness.”
-~ (Cal. Const. 1849, art. I,’§ 1.)

| Our'ci‘l‘rf.ent ‘CQn'stit.ution,’ ratified in 1879, conta.ins> e,ssehtially

the same set of inélienable.rights in Articie I, sec&ion 1. Itvpresently states:
‘-‘A11 people are by nature free and independ‘ent}and haVe‘ina‘llienable rights.
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Among thesé are enjoying and defending life and liberty, acquiring,
possessing, antd protecting prbpérty, and purvsuinvg and obtaining safety,

happiness, and privacy.” (Cal. Const., art. I, § 1.) This provision has been

amended only once, in 1972, to add pri'vacy to the list of inalienable rights, |

to delete the adjective “certain” before the phrase “inalienable rights,”and -

to élari'fy that these rights are guafanteed to all people rather than j_uét to
men. (Ballpt Pamp.,.Gen. Elec. (Novv.‘7, 1972) RIN .Exh. 9 at 'part 11, p.

| When Cahforma was founded i in 1849 the protections of the
B111 of nghts had been held not to apply to the States. (Barron v.
. Balz‘zmore (1833) ‘32. U.S. (7 Pet.) 243)) Ratification of the Fourteenth _ |
Amendmént' 1n 1868 d1d not initially c__hange thié situation; use of the
Fourteenfh Amendment to apply 'seiect pr'ovisi.ons of \the Bill of Rights

- agaihst the‘ States was mainly a tweritieth‘c_entﬁry phenomenon. (Falk, The

Supreme Court of California 1971-1972, Forward, T} he State Constitution:

4 More Than “Adequate” anfedeifdl Ground (1973) 61 Cal L.VR_ev. 273,

273-274.%

2 The first decision incorporating a provisidn of the Bill of Rights, the

Fifth Amendment’s Takings Clause, was rendered by the United States Supreme

Court in 1897. (Van Cleave, 4 Constitution in Conflict: The Doctrine of
Independent State Grounds and the Voter Initiative in California (1993) 21
Hastings Const. L.Q. 95, 104, citing Chicago, Burlington & Quincy Railroad v.
Chicago (1897) 166 U.S. 226.) Even today, not all provisions of the Bill of
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Deépite the p;ésence of a Declaration of Rights in the
Califof%lia Constitution, stéte courts in .general te#ded to look toWard the
federal Bill of Rig‘ht’s‘rather.than to fheif own cqﬁstitutions as a source of
cOnstifutiQnal proteétibn's throughout the first part of the tWenﬁeth cehtury.
(Van' Cleave; supra, 21 Hastings ConSt.,L.Q. at p- 106;' Grodin, The
: Califq’mia State Constitut‘ion,.suprta, atp.21 [“For a conéidérable period of
time, the féderaliy guaranteed right_s seemed far more expaﬁsive and
'p‘r'otective.t]%an iheir stéte anglogues. Accordingiy; the indépénde_nt status :
of state /cvon_stitutional rights became a largely"forg”otten concept.”].) This .
Court Wés n§ ex‘vc'epticl)n. | Whén thé Court stfuék IdoWnk the;* stétutofy gan on
interraciai marriage in 1948, it did so solely under the Fb_urteenth |
_ ‘:Amzendment. (Pefez v. Sharp (1948) 32 Cal.2d 711,73 1-_732 (plur. :

“opn.)¥)

" Rights have been found to apply to'the.states. (See District of Columbia v. Heller
(2008) _ U.S. , 128 S.Ct. 2783, 2813, fn. 22 [leaving undecided the question
whether the Second Amendment has been incorporated against the States].) -

3. See also Sei Fujii v. State (1952) 38 Cal.2d 718, 720 fn. 1, 738 [striking
- down the Alien Land Law, which denied the right to own land to aliens who were
ineligible for citizenship unless their home nations had treaties with the United
 States, as a Fourteenth Amendment violation]; Mulkey v. Reitman (1966) 64
Cal.2d 529, 532, 533, aff’d sub nom. Reitman v. Mulkey (1967) 387 U.S. 369
[holding that, although plaintiffs brought suit under both federal and state
. constitutional provisions, “we do not find it necessary” to consider claims under
‘the California Constitution].) :
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‘A notable early decisi_on réndefing a judgment solely uﬁder
the California Constitution was People v. Anderson (1972) 6 Cal.3d 628, in
which this Court struck down the death penalty as a ?iolation of the
California Constitution’s prqsctiption against cfuel or unusual pﬁnishmenf.
(Former Cal. Cénst., art.I, § 17;) :Two years later, the electoraté endorsed a
\revi_sion to the Const_itution' théf, among other provis':iohs, édded a
dé:élarati_on that t_he Constitution stands as an indepe_ﬁcient charter (_)f _rights.
Th-i.s provision 'decl-ared. that ‘_‘[r]ight"s gua’ranteed by this Constitution are

not dependent on those guaranteed by the United States Constitution.” |

4. This clause regarding constitutional independence was added as part of
a major revision that added a specific equal protection guarantee as well as new -
provisions relating to due process, establishment of religion, and the rights of
persons accused of crimes, revised eminent domain and grand jury procedures,
and deleted material more suited to statutory enactment. (Ballot Pamp., Gen.
Eléc. (Nov. 5, 1974), Prop. 7, analysis by Legislative Analyst, RJIN Exh. 10;at p.
26.) The CCSF petition characterizes the addition of the equal protection
-guarantee as an “amendment” to the Constitution. (CCSF Second Amend. Pet. at .
p. 25.) This statement appears to be incorrect. While the legislation that put’
Proposition 7 on the ballot was termed an “Assembly Constitutional Amendment,”
the label that the Legislature used does not, by itself, render the measure an
amendment rather than a revision because the same two-thirds vote requirement
by the Legislature (followed by a majority vote of the electorate) is required for
either an amendment or a revision. (Cal. Const., art. XVIIL, § 1.) The ballot
pamphlet for Proposition 7 indicates that it incorporated proposals made by the

- California Constitution Revision Commission. (Ballot Pamp., Gen. Elec. (Nov. 5,

1974), argument in favor of Prop. 7, RIN Exh. 10, at p. 28.) Thus, Propdsition 7
~ was a revision because of the quantity of the changes that it made. Perhaps for
this reason, the Legislative Analyst’s ballot analysis described the initiative as a

_ revision. (Ibid.) ' o
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(Ballot Pamp., Gen. Elec. 1974, Prop. 7, RIN Exh, 1 0, at p. 72 [adding Cal. -

| Const., art. I, § 24].) : | -' | |

This Coiirt later articuiated its own vision of the California

Constitution aé an independent charter of rights. In People v. Brisendine.
(1975) 13 Cal.3d 528, fhe Court applied the California Cbnstitution_ to

- invalidate a search by police that would have been legal uﬁdéf the Supreme

 Court’s Fourth Amendment préceaents. (Id. atp. 552.) in rejecting the
, argument. that federal precedent should be followed, t];is Court stated:

This court has always assumed the independent
vitality of our state Constitution. In the search

" and seizure area our decisions have often
comported with federal law, yet there never has
been any question that this similarity was a
matter of choice and not compulsion.
[1]...[9] [T)he California Constitution is, and
‘always has been, a document of independent
force. Any other result would contradict not
only the most fundamental principles of
“federalism but also the historic bases of state .
charters. It is a fiction too long accepted that
provisions in state constitutions textually
identical to the Bill of Rights were intended to

C - mirror their federal counterpart. The lesson of
' history is otherwise: the Bill of Rights was

based upon the corresponding provisions of the
first state constitutions, rather than the reverse.

-~ (Id. at pp. 548, 549-550.)
The Court’s interpretations of the California Constitution
have sometimes i)rompted initiatives amending the Constitution to trump
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the effect of judjéial décisioné. The result in Anderson was undone by é
1972 initiative that added section 27 to article I of the California
Constitution. It provided, in paft, that the death penalty “shall not be
dgemed:to be, or to constitute, the infliction of bruel or unusual
punishments within the -meaning of Article I, Section 6 nor shall such
punishment for such'offenses be deerﬁed to contravene.ény other provision
~ of this constituti;n.”- (Cal. Const,, art I, § .27;_ see People v. Frierson
.(1979) 25 Cal.3d 142, 185 [“The clear intent of the electorate in. adopting
section 27 was to circumvent Andérson by.restoring the death penalty to the
extent pefmitted by the federal constitution.”].) Similarly, Brisendine’s
interprétation (;f the state constitutional pfotection against unlawful

searches was effectively reversed by Proposition 8 in 1982.- (In re Lance

5. The lead opinion in Frierson addressing whether the 1972 initiative
adding section 27 to article I was a revision or an amendment was joined by three
justices. Justice Mosk, joined by Justice Newman, filed a concurrence in the .
judgment stating that, despite his personal dismay at the voters’ decision to
reinstate the death penalty, he was “compelled to conclude that the 1977 death -

- penalty legislation does not violate the California Constitution.” (/d. at p. 189
(conc. opn. of Mosk, J.).) Although Justice Mosk later characterized this holding

- as dicta by a plurality of the Court (Legislature v. Eu (1991) 54 Cal.3d 492, 541-
(conc. & dis. opn. of Mosk, J.) [stating that in Frierson “a plurality of the court
considered in dictum whether a 1972 initiative measure was amendatory or
revisory”]; see also Mosk, Raven and Revision (1991) 25 U.C. Davis L. Rev. 1,

7), this Court has cited and discussed Frierson as a majority holding. (Raven v.
Deukmejian (1990) 52 Cal.3d 336, 355 [concluding that in Frierson “we upheld a
provision which in essence required California courts in capital cases to apply the _
state cruel or unusual punishment clause consistently with the federal
Constitution.”].) Thus, the conclusion that the death penalty initiative was an
‘amendment is properly viewed as a majority holding.
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w. (1985) 37 Cal.3d ‘873,‘ 879 [hdlding that the initiative abrogated‘bo;[h the.'
| “vicarious exclusionary rule” and “a defendant’s right to object to and
suppress eviderice seized. in violation of the California, but not the federel,
Con‘stithtion;_”].) :
| IIL. |
- ARGUMENT

A.  Question One: Is Proposition 8 Invalid
Because It Constitutes A Revision Of,
Rather Than An Amendment. To, The
Callforma Constltutlon"

1.  The Scope of 'Proposition 8

' Should Be Interpreted
Consistently With Its Stated .

~ Purpose Of Eliminating State-

- licensed Marrlages For Same—Sex
Couples ‘

The scope of Propos1t10n 8 should nelther be overstated nor

' underst'ated. There can be no minimizing the fact that the initiative is >

- intended to take a 1ega1 rlght away from same sex couples And there can

be no dlscountlng the depth of emotion on all 31des of the 1s§ue Asa
: matter of leg_al 1r‘1terpretat10n,. however, “the aim . . . is to ‘determine and
effectuate the intent‘of those Whoven’acted the constitl.ltional‘ prevision at
| issue.’” (Silicon Vqlley T axpayers Assn. v. ‘Santa Clara Cbunty Open

Space Auth. (2008) 44 Cal.4th 431, 444 (citation omitted).) “If the
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lathage is clear and unambiguous, fhe; plain fneaning governs. Butif
the language is ambiguous, [the Court] consider[s] extrinsic evidence ip
determining Vét'ér intént, including the Legislative Anaiyst’s analysis and
ballot érguments for and agéihst‘the\inifiative.”. (Id. at pp. 444;445 :
(citations omitted).) When jnterpfeﬁng the meaﬁiﬁg of an ihitiative, astep -
that mﬁst logicallly,prece.de determining whether or not it is constitutional,
the goal is that “‘th.e- Voteré should get what they enécted, not more and .not.
less. = (Strong v. State Bd. ‘of Equalization (2007) 155 Cal.Alﬁp.4th 1 182,
| © 1195, quoting Hodges v. Superior Court (1999) 21 Cal.4th 109',‘ 114.) |
Héré, the plain Ianguvage of Propos;tion 8 is relativelif |

é’tfai_ghtforward. Indéed, the exact wofds were used in forméf Family .C?de
section 308;5, §vhich waisbmvioﬁsly-struck down 'asﬁnconétitutionai.
. Neve_:l}theless, assessment of fﬁe legal effect of Proposition 8 réquires |

‘ conéidéring its impact oﬁ tﬁe holding of In re Marriage C’a;es. (Brown v.
 Merlo (1973) 8 Cal.3d 855, 862 [determining constitutionality of a law N
: re‘qui;"e's éénsideration of the entire 1egal chtext].) .
| .While the decision in In re Marriage Cases cOrﬁpelled the

state, acting through its 58 counties,? to take the histéri¢ step_of providing

6. Counties are legal subdivisions of the state. (Cal. Const., art. XI, § 1,
subd. (2).) County clerks and county recorders are the local officials who have
been granted authority with regard to marriage licenses and certificates. (Lockyer
v. City and County of San Francisco (2004) 33 Cal.4th 1055, 1080; see also Fam.
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marriage for same-sex cbuples, the legal holding was both precise and

narrow.. ‘This Court was confronted by a sitﬁafion not present in mosf pther
states::the existence of a statutory arrangement in which same¥s;x couples -
were bafred from marrying but were all‘ow.ed fo enter into “an officially

recognized family ré_lationship that affords all of the significant legal rights

‘and obligations tréditionally associated with marriage” by registering as
- domestic parthcrs.z/ (In re Marriage Cases, supra, 43 Cal.4"th'at pp. 779-

780)

In response to the Attorney General’s argument that the

difference in terminology between the two institutions did not rise to the -

" level of constitutional significance, the Court stated that it “ha[d] no

occasion in this case to determine whether the state constitutional right to

marfy necessérily affords all cbuples the COnstitutional right to designate

[

Code, § 350, Health & Saf. Code, § 102285.) The Director of the California -
Department of Public Health, who is designated as the State Registrar of Vital
Statistics, is required to prescribe and furnish forms for use in registering
marriages and to supervise local registrars in the use of those forms. - (Health &
Saf. Code, §§ 102175, 102100, 102180, 102200.) Thus, while Dr. Horton and Dr.
Scott have been named as respondents in this action, petitioners do not allege that
either of them took any step to enforce Proposition 8. Indeed, since marriage

- licensing occurs on the county level, no such allegation could be loglcally made.

. 7. This Court observed that domest_lc partnershlps prov1ded same-sex
couples with the opportunity to have “virtually all of the same substantive legal
benefits and privileges™ that opposite-sex married couples had. (In re Marriage

Cases, supra, 43 Cal.4th at p. 779.) The legal differences between the two
institutions were described as “relatively minor.” (Id atp.779 fn. 2.)
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~

~ their official faﬁiily relationship a ‘marriage',’ or whether .. . the.

Legislature would not violate a 'coiiple’s right to marry if ...itwereto -

assign énam_e other-than marriage as the official deSigﬁation of the family_‘ :
relationship for all cé>uples.” (Id. atp. 830.) S_in(':e‘ séme¥sek-coi1ples were k
being tre'ated.di.ffevrently than opposite-sex couples, thé Court -\di;i “not
decide - Whether the néme ‘marriage’ is invarvic_zbly‘ a-(:ore_ el’ement of the
state constitutional right fo marry. . .. 7 (Id at p. ’783_.) For thé purpose of -
deci(llingvthe Marriage CaSeS, it Wés s\ufﬁcient to 'concl.lilcvievthaf “aséigniﬁg |
av different: designatioﬁ for thé family reléﬁonship of same-é_e.i couples

while res_erying the historic designation of ‘marriage’ exclusively for

~ opposite-sex couples poses at least a serious risk of denying the family

relatio_nship 6f same-sex couples . . . equal dignity and respect.” (/bid.)

By way of contrast to j;he constitutional right to marry,

Proposition 8 addresses marriage as a government licensing scheme. It

addfesg’es the issue of which kinds of'relationShips will be defined as

“marriages” and authoriz'ed by law. It leaves unaddressed the central part

of thisCiourt’s‘ holding: that same-sex couples possess a constitutional right -

to form a family that is récognized by the state and given dignity and ‘

“respect equal to that given to the relationships of Oppoéiie-Séx
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couples—without feference to the terminology employed by the étate to

| describe those rela‘;ionships.
‘Because this interpre;cationkof Proposition 8 is supported by

" the plain words of the initiati\}e, there is no neéd to consult its legislative
history for interpfetative guidance. Ballot materials, ‘ﬁowe'vef, ?iso support
a lim-_ited View of the scope of Propésitioﬂ 8. The pféponeﬁts c;f | |
Proposi.tion 8 argued that their purpose was to “resfore the definition of
marriagé” m response to this Court_’s decision and to “pr‘dtect[] our children
from being tau;rht in public schools that same- sex marriage ‘1s t‘he‘ same as

- traditional marriage. g (Ballot Pamp., Gen Elec. (N ov. 4, 2008),
‘Argument ianavor of PrOposition 8, RIN Exh‘. 14, p. 56.) The _propon’ents '
furthe‘:rb afgued that “[s]Jome will try to tell you that Propoéition 8 takes away
 legal rights of gay démestic partnerships. That is false. PrOposition 8
DOES NOT téke away any of those rights and does not interfere with géy_s
livinlg fhe lifestyle they choose.” (Ibid.) Thus;_the 'proponeﬁts cannot

reasonably contend that their initiative was intended to do anything more

\
~J

8. The ballot pamphlet states that the initiative “overturns the outrageous
court decision of four activist Supreme Court judges [sic] who ignored the will of
the people.” (Ballot Pamp., Gen. Elec. (Nov. 4, 2008), Argument in Favor of
Proposition 8, Exh. 14, at p. 56 (emphasis original).) While Proposition 8 by its
plain terms changes the Constitution to counteract the prospective legal effect of
In re Marriage Cases, it does not literally overturn or reverse the decision. Nor
does the initiative address what can or cannot. be taught about marriage in the

: pubhc school system.
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than to restore a statutory definition, although a;s part of the Constitution.
There can be littl'é question that the holdings of this Court regarding the
rights of same-sex couples to h;cwe officially-recognized fémily

| relationships—that are due the same stature and respect as marriages—remair.l.
in effect after Proposition 8. Nor does Proposition 8 change.this Court’s,

“holding “that statutes imposing differential treatment on the basis of sexuql
orientation should be viewed as constituti.onally suspécf under 1;he
California Constitution’s equal pfotectiori clause.” (In re Marriage Casés;
Sz'tp}?a, 43 Cal.4t_h at p. 843.) - |

Petiﬁoners :assert that Pro_position 8 Bas undermined the

autﬁbrity of th"is. Court eithef to interpret thé Constitution or to profect the
rights of minoritiés. (Strauss Alheﬁd. Pet., 21, p. 8,A p. 17.) Such effects
appear.to éxfceed the legal effect of the initiative when cc;nsidered in light
of In re Marriage Casesi. That dAecision‘ has not literally been “vetoed” by
tﬁe_ electorate.? (CCSF Second Amend. Pet. at p. 22.) Nor does
Propositidn 8 “strip the Petitioners and thousands like thém of fundalnéntal
legal rights and attribute;svtraditic)nally associated with marriage that are

integral to personal liberty and personal autonomy.” (Tyler Amend. Pet.,

9." Petitioners appear to assert that the electorate enacted Proposition 8 o
with intent to harm gay men and lesbians. This Court, however, concluded that
Proposition 22, was not enacted with “an invidious intent or purpose.” (In re
Marriage Cases, supra, 43 Cal.4th at p. 856, fn. 73.) ‘
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911,p.5) To the cbntrary,' the Domestic Partnership Act (Fam. Code,
§§ 297, et seq.) continues to exist, as does the State’s “obligat[ion] to take -
‘affirmative action to grant official, public recognition to [a same-sex]
couple’s relationship as a family . . . .”. (In re Marriage Cases, §up}ﬂd, 43
‘Cal.4th at pp. 819-820.)
2. Under This Court’s Prior Precedents,
‘ Whether Proposition 8 Constitutes A
Qualitative Revision Depends On -
- Whether The Denial Of Marriage To
Same-Sex Couples Can Be ,
Characterized As A Change In The
" Fundamental Structure Or _
- Foundational Powers Of California
Government, Including The Powers
. Of This Court To Construe The ‘
California Constitution.
- “Although the California Constitution does An}o‘t define the
‘terms ‘amendment’ or ‘revisior_i,’ the courts have deifeloped _Some
guidelines helpful in resoklving the'. . . issue.” (Raven v. Deukmejiaﬁ,
. supra, 52 Cal.3d at p. 3\50.') “[R]evision/amendment analysis has a dual
aspect, requiring [a court] to examine both the quantitative and qualitative
effects of the measufe on our constitutional scheme.” (Ibid.; see als_o
Amador Valley Joint Union High Sch. Dist. v. State Bd of Equalization
(1978) 22 Ca1‘.3d 208, 223 (Amador Valley) [“. . . our analysis in .

determining whether 4 particular constitutional enactment is a revision or
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an'amenvdmvent must be both quantitétivé and qualitétive in nature.”])
“Subétantial'chang¢é in either respect céuid amount to a revision.” (/bid.)
“F or example, an enactment which is so extensive in ifs
provisi»ons as to chaﬁgé directly the _‘sﬁbstantial entirety’ of the Constitution
by the deletion or alteration of numerous eXisting provisioné ‘rr.lay ‘wellv
constitute a rex_;ision- thereof. However, even a felative’ly, sir}r'lple:en.actment
may aécomplish such far r’eaching changes in the nature of our basic
g(;verﬁmental plan as tQ amount to a;rlevi.sion also.” (;4maa’or leley,
;@ra, 22 Cal.3d af p. 223.) .“Thus, a constitutional ‘révisi;t)n’ n%:ed not
invb‘lve Widéspread: é:l.ele‘t.i.ons, additions and amendments affectiﬁg a host
—of éoﬁstitutional pfoyisions and resulting in a quantitativé réviéion.;’
- (Legislature . Eu,.sug.)ra, 54'Ca1..3d at p. 506.) |
| 'Peti‘;ioﬁers do Anot‘ argue that Propositibn. 8,:Which addresses N
only bne issue, is quantitati{/ely a‘révision. The only case that ever struck
doWn_én initiétivé on a quantitaftivé as well as a qualitafiv§ basis,
McFadden v. Jordan (1948) 32 Cal.2d 330, involved an initiative that -
would have repgaled-or altered 15 of the 25 afticles of the CQnstitﬁtion aﬁd

' substéntially ?cur‘tailed the functions of both the legislative and the judicial
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branciles. (Id. at p. 345)'Y 1t therefore sheds little light oﬂ\th.e issues raised
by the petitions. -

Mor¢ rélevant to the Question preseﬁted heré are a series.of
decisions, begiﬁning with Amado;; Valléy and People v. ‘Friérson, and'
cuhﬁinatirig in Raven v. Deukmejian and Legislature v. Eu, that haVe_ |
considered whether initiaﬁvés making signitﬁcant changes in our

" Constitﬁtion were quélitative revisions.
R In Anéédorf Valley, this Court-ﬁpheld.Proposition 13, the |
J arvis- -Gann property tax 1n1t1at1ve as a valid constltutlonal amendment. In
vaddltlon to dechnmg to ﬁnd that Proposmon 13 was a rev131on by reason of
its quantitati,ve _effect, this Court heid that the measure’s qualitative e.ffeCt
- on the state’s bési_é gdvernr‘nental plan was hpt as “fundéméntally
. di.sfu_pti\‘fe"’. as its Opponents Suggesteci. '(A'mador Valley, supra, 22 .C'al.3(ki
at:p. 224.) Propqsition 13 did- n_ot effect such lchanges ;:ither by Causing
loss of hélne rule on the part of loc.‘al. govérnmen’ts. or by changing from a

.“republican” to a “democratic” form of gover'nment, (Id. atpp. 224-228.)

110. If an initiative like the one at issue in McFadden were proposed today, =~
it would probably be held to violate the single-subject rule for initiatives. (Cal. ‘
Const., art. II, § 8, subd. (d).) That rule was adopted in 1948, “possibly in
response to the multifaceted initiative measure” struck down in McF adden.

. (Amador Valley, supra, 22 Cal 3d atp. 229.)"
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| Therefofe, this Court concluded that Prdposition' 13 “may fairly may be
‘deemed a constitutional amendment, not a revision.” (Id. at p. 229.)‘
One year later, in People v. Frierson, this Court rejected
constitutional challenges ﬁo a _Californ.iAa' constitutional amendment'
‘r.estorir‘lgbthe death penalty. (People v Frierson, suﬁra, 25 Cal.3d 142.)
The ’Ffierson defepdant,. who had been cbnviéted of first degree' fnﬁrder
~and sentencéd to death, vchalAlénged his sénteﬁce in part orlll the gro}und‘tlhat ‘
the 1972 initiative adding article I, .se'cti(.)n/ 27 td the éalifofnia Constitution
~ in response to Pelople V. Anderson, supm, 6 Cai.3d'628, was an impfoper
constitutidnal revisipn. (d at p. 186.) NotingvAmador. V;alley}s
’ admor_ﬁﬁon concerning “far reaching changes in th'é natufe of our basic

‘governmental plan,” Frierson held that section 27 “accomplishes no Such

N (o
- sweeping result”:

As we have explained, we retain broad powers of

- judicial review of death sentences to assure that each
'sentence has been properly and legally imposed and to
safeguard against arbitrary or disproportionate
treatment. In addition, we possess unrestricted
authority to measure and appraise the constitutionality
of the death penalty under the federal Constitution, in
accordance with the guidelines established by the
United States Supreme Court. We are thus led to the
conclusion that the constitutional change worked by

- section 27 is not so broad as to constitute a
fundamental constitutional revision.

(Id. at pp. 186-187.)

3
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“Af.ter Frierson came a frio of cases challenging initiatives that
were enacted in fesponse, to holdings by this Court. In Brosnaﬁan V. Browh
(1982) 32 Cal.3d 236, this Court upheld in its entirety another crime -
measure, Propo.sition 8, known as “The Vicfim’s Bill of Rights,” against a
challenge that it effected an invalid conétitutibnal VI‘C.ViSiOI'l; Afnong other
thingé,'that initiative added séction 28 to article I of the state Con.stif[ut.ion.
(Id. at p. 242.) In new secﬁon 28, the voters adopted provisions governing
restitution for crime victims, séfé schools, truth-in-evidence (requiring that B
" relevant evidenc,é shall not be exclu.de‘d'in any criminal proceeding), and
use of prior felény convictions for impeachment and sentence-,. . |
enhahcement._ (1. ._at pp- | 245—243 )

 After holding thaf the/se provisions did not amount to a
quantitative revision, this Court alsofound that they did not sufﬁ.ciently.
change thé state’s basic governmeni:al plan to amount to a qualitatiye
re;(is'ion: “From a qgalitative point of view, while PropoSitibn 8 .do\es
accomplis.h substahtiél cﬁanges in our crimiéal justice system, even in
combiriaﬁon these chaﬁges fall considerably .short of constituting ‘such far
reaching changes; in the nature of our basic governmental plan as to
amount to a revision Lo (Brosnahan v. Brown, supra, 32 Cal.3d atp.

260, quoting Amadof Valley, supra, 22 Cal.3d at p. 223.) Finding that
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“nothing contained in Proposition 8 necessarily or iﬁevitably will alter the
Basic governmental framework set forth iﬁ our Constitution[,]” this Court
held that the measure “did not accomplish a ‘revision’ of th‘e Constitution
within the meaning of article XVIIL” (/d. at p.'.261.}.) |

Subsequently, ‘s‘ect‘ion 28(d), the truth-in—e\}iden;:e provision,
A \;Vas. upheld against a further attack thét it émountéd to an improper revision
of the ‘state Constitution. (In re Lance W, sﬁpra, 37 Cal.éd atp. 891..) In
Lance W.; this Court sawl no reason to depart frmﬁ its érosnahan decision
upholdiné Proposition 8 iﬁ ﬁs entirety. (Ibid.) “The édoption of section |
. 28(d) '. . éannot be considered such a sweeping change either in tﬁe
distribution of powers made in the organic d\"ocu“m’er.lt or in the powers
'which it vests in the judicial braﬁch lés to cdnstitute a revisibn of the .
Cons,tituﬁon within thé. coﬁterﬁplati(;ﬁ of Aarticv:l_e XVIIL.” (1d. at p- 892;‘ see
also People v. May (1988) 44 Cal.3d 309,‘13‘11 [holding thét the “fruth in |
evidence” provision had abrog'ated the prior holding of Peoplé v. Disbrow
(1976) 16 Cal.3d 101, tﬁat étatemen_ts made in violation of.Miranda v
Arizona (1 9.66) 384 U.S. 436, were inédmissible for ifnpe_achment ‘
purposeé].) . | |

Brosnahan and Lance W. were followed by Raven v.

Deukmejian,» s‘u"pra, 52 Cal.3d. 336, which, other than McFadden, is the
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only case ever to strikej down a portion of an initiative on the ground that it
was a qualitative revision. The petitioners in Raven challenged Proposition
115, the “Crime Victim’s Justice Reform Act,”'as an invalid revision.
Pfoposition 115, as it was addressed by this Court, could Be divideci into
t\é_\fp“par*ts._ First, the iﬁitiative afnended f_he de'claration‘ in section 24 6f_
ArticlelI that the California Coﬁstitu‘tion would be intérpretcd .b
indebéndently from the United States Constitution. Propo‘sitio‘n 115 added
language to this provision, which stated:

- In criminal cases the rights of a defendant to equal
protection of the laws, to due process of law, to the
assistance of counsel, to be personally present with

" counsel, to a speedy public trial, to compel the
attendance of witnesses, to confront the witnesses
against him or her, to be free from unreasonable
searches and seizures, to privacy, to not be compelled

~ to be a witness against himself or herself; to not be
placed twice in jeopardy for the same offense, and not
to suffer the imposition of cruel or unusual
punishment, shall be construed by the courts of this
state'in a manner consistent with the Constitution of -
the United States. This Constitution shall not be

. construed by the courts to afford greater rights to
criminal defendants than those afforded by the
Constitution of the United States, nor shall it be
construed to afford greater rights to minors in juvenile
proceedirigs on criminal causes than those afforded by
the Constitution of the United States.

(Id. at p. 350.)
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Separate from this omnibus provision, Proposition 115 also
added constitutional provisions denying preliminary hearings to defendantsl
charged by indictment, provicling that the people have arights to due |
process and a speedy and public trial, s»etting forth rules governing joinder |

~and severance of criminal cases, declaring hearsay testimony admissible at
prehmrnary hearlngs and calllng for re01procal discovery 1n criminal cases,
as well as making various changes to the Penal Code. (/d. at pp 342- 346 )
~ The Raven Court held that the omnibus provision of
Proposmon 1 15 was a revrslon As amended by Proposmon 115, sectlon
, 24 added language that “[ i]n essence and practical effect . . . would vest all
judicial interpretiye .povyer, as to fundarnental criminal defense rights, in.
.. the United_States Supreine Court.” (Id. at p. 352.) “California courts in
crirninal cases Woulcl no longer have authority to interpret_the_ state |
| ‘Constitution in a'manner more protective of defendants’ rights than
.‘ extended by the federal Constltution as construed by the United States
| | Supreme Court ? (Id at p 352. ) This change * wou]d substantially alter the
substance and 1ntegr1ty of the state Constltution asa document of
independent force and effect.” (Ibid.) “It Substantially. alters the
preexisting constitutional‘scheme_ or framework heretofore “ex‘tensiyely'and

repeatedly used by courts in interpreting and enforcing state constitutional



‘protections.” (/d. at p. 354.) Based on these effects, “new article I, section
24, répfesents an invalid revision of the Califorhia .anstitutipin.”‘ (. at p.
355.)

N Signiﬁcantly, the Raven Court disﬁnguished fhis provision‘ -
from the other cbristitutional and statutory chénges Wrought by Proposition
115. It stated that “[t]he additional q()lnstitutional changes cannot be
deemed matters Wthh standiﬁg alone, dr iﬁ the aggregate, svubstantially‘

~.change our preexisting governmental framework.” (]bid;) Fér this reason,
the Court severed the omnibus provi_sionlof_ Propésition 115, which it
invalidated as a revisi-on,'/jwhile uph'oIding' the}remajnd_e'r of .the initiative. . -
(Id. at pp. 3515-3'56..»). | |
. One yea_; aftér Raven‘;:ame L;egislqtu)fe v. Ey, Which
| concerne(i Prdposlitic.)n A1'4'O, known as the “P(.)litic;él Réform Act of 1990.”
. »Allnon:g other things, Prbﬁosiﬁon 140 impbsegi term lifnitétions on étate
legislators énd /co'nstituti.onal 6fﬂcers?(placed budgetary limit'ations on the -
.Legislature and;rc_:.strictéd. iegislétors’ pension righfs. (Legislature v Eu,' :
_'supi;a',  54 'Cal,éd ét pp 501-503.) Ih rejectiﬂg argurﬁents fhat thésé |
chéngés amounted fo a céﬁstitution_al re{/iéioﬁ.,'this C}<')ur}t said that “a
'qualiAtat'i\}e‘Arev‘isi\on‘includes one that involves a}change in the basic-plaﬁ of

California g'overnmen_t, i.e., a change in its fundamental structure or. the -

36



' | fou'n;latiénal boweré of its branches.” ([d atp. 509.) N(; such changé had
~ been mad’g becauée ‘l‘the'basic and fundamental structure of the Legislature"l
as a representative bran'ch_ of 'g_overnment is left substantially unchanged by
Proposition 140.” (Jd. at p. 508.) |
Fuﬁher, Eu held theit‘ a revision inust appéar on the face of thé
meésufe: “Ouf prior decisions have made it clear that to find suph a
'revisi(.)‘n, it must ne;essa-rily or fnevitably.appeér from th‘e facelof the
c.:héllenged pf_ovision that thé 1ﬁeasﬁr¢ Will substantialiy alter the'basi;
" géﬁernmental frémework sef forth in ‘our Constitution.” (Legislature v. Eu,
supra, 54jCal.3d. atp. 510.) Propqsition 140 failed this facial tést b‘ecausel |
“the .assertedly moine’ntous colnsequen‘ces to oﬁr governmental sché;fne are
largely speculativé ones, dependent on a number of as yet uﬁproved
~ premises.” (/d. at p. 508.) ’fherefore, “[r]esolfling, as we musf, alll doubts
- in favor of the initiative prpcess,"’ this Court concluded ;‘fhét nothing on the -
‘ faci:epf Proposition i40 effects a constitutional .rev'isio.n'.” (Id. atp. 512; see
| also,Rzppqn v. Bowen (2008) 160 Cal.App.4th 1308, 1315-1321 [following
- Euto hold that ‘t\ei‘m. limits bini'tiative.‘:. Waé not a constitutional revision]v.)
More recently, in Professional Enginee?s in Califomz'a
Government v. Kempton (2007) 40 'Cal.4;ch 1016 "(Professionial Engineers),

this Court followed Amador Valley in upholding Proposition 35, which
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removed a constitutional restriction on the ability of goverﬂmental entities
to contract with private firms for architectural and engineering serviqes on
public works projects. (/d. at p. 1023.) Proposition 35 was not a
qualitative revision in that it did not “usurp the Legislature's plenary
authority to regulate private contfacting by public agencies in a glbbal
sense” and thevLeg'islature retained some authority to amend the initiative
by statute. (/d. at p. 1047.) This Court could not agree “that Proposition
35 creates such ‘far reaching changes to our basic governmental plan as to
~ amount to a revision.”” (/bid., quoting Amador Valley, supra, 22 Cal.3d at
p.223) -
3. Whether Petitioners’ Theory, If
- Accepted, Would Expand The
Definition Of A Constitutional
Revision Beyond This Court’s
Existing Jurisprudence And The
Possible Effect On Existing
Constitutional Provisions Enacted By -
Initiative Amendments. .

In urging this Courfto find that Proposition 8 imperrnissibly
revises the state Constitution, petitionérs make two arglslments., First, they
contend that Proposition 8 alters the underlying principles on which the
Constitution is based by severely compromising the core constitutional.
~ principle of ‘eq‘ual prbtection and by depriving a vulnerable minority of a

fundamental right. Second, they assert that the measure effects a far-
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' reaching change to the nature of California’s governmental plan by
preventing California courts from exercising their traditional function of .
‘protecting the equal protection rights of a minority defined by a suspect
classification. (Strauss Amended Pet., p. 8, §21; see CCSF Second
- Amended Pet., pp.24-35; see Tyler Amended Pet., pp. 7-8, 99 17-19.) Each
of these assertions, and the questions they i'aise-about the impact on
’ éxisting initiativevs, cah be discussed in turn.
a. Whether Proposition 8 Should
Be Considered A Revision
Because It Takes Away
Fundamental Constitutional
Rights From A Minority
Defined By A Suspect
, Classific_ation.
With respect to equal protection and fundamental rights, the
Strauss petitiqnérs state that Proposition 8, “would work a dramatic,
- substantive change to our Constitution’s ‘underlying principles’ of
~individual equality, on a scale and scope never previously condoned by this
Court.” '(Strauss Amended Pet., p. 12.) If permitted to stand, they warn -
that Propositioh 8 “would strike directly at the foundational constitutional
_principle of equal protection . . . by establishing that an unpopular group -

may be selectively stripped of fundamental rights by a simple majority of

voters.” (Id. at p. 16.) Thus, the Strauss petitioners frame the issue as
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“whether the initiativé process may be used to enshrine in our Constitution
'v discrimination against a disfavored minority with regard to a fundamental |
right.” ([d. atp. 18.) Similarly, the CCSF petitioners assert that
Propésition 8 fs inva}i'd on gr.ounds that “the initiative power doeé not
permit voters to diyést a.p(.)litiAcally‘unpopular group of rights conf,erfed by
the eciual p‘rotection clause.” (CCSF Second Amended Pet., p. 15, 34)
| Petitibhers’ contention that Prépo_sitién 8is e_ntirAe.ly without
,pre'géderit, éifcher bécause it takes away constitutional rights generally or.
equal protection rights épeciﬁcally, must be ésseSéed in light of this Court’s
,de;iisions uﬁholdiﬁg ihitia,tive's\ challenged a; invali'd fevisions, This Court .
has upﬁeld as'.%/al'id amendments measures that deleted or added provisions
.of the beclération of Rights or that limited ifs proyis‘ié'ns} | (Raven v.
Deukmejian, suprd, 52 Cgil.’?,d at pp. 342-343, 350 [upholding addit’ioﬁ of
' arti'ci,e I §§ -14;.1, 29, and 30]; In re Lance W., supra, ‘37 Cal.3d at\p. 891
[upholding éddition of ariicle L, § 28(d)]; Bifos'ﬁahm v.‘Br.own, §u}9ra, 32
Cal.3d at pp. 260-261 [upholding repeal of article I, § 12 and addition of
- article I, § 28]; Peo;ple:—v. Frierson, supra, 25 Cal3d at pp.'18:6-1 87
[uphoiding addition of article I; § 27,.'1imiting article I, § 6].) This Cqurt
has also allowed the initiative pfobess to be used to change siaeciﬁc

fundamental rights. As the decisions upholding amendments to the
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Declaration of Rights demonstrate; such decisiens heve implicated rights
. considered as fundamental in our system of justice. (In re Lance W., supra,
37 Cal.3d at p. 891 [amendment effecting enforcement 'of‘ right‘te be secure
v against unreasQnable search and seizure]; Brosnahan v. Brown, 32 Cal.3d
i af pp- 260-261 [sa;he]; Peojﬂe v. Fi riefsbn, supra,"2.5 Cal.é-d at lnp. 1 86-187
[right to Be Ffree from cruel or unusual punishmentj.)
This .Court has .'suggested‘that.the Votere mignfuse the |
,' inifiative procesjs to delete an entire section of the Declaration of Rights. -
- Commenting on the adoptien of articlevI, section 28(&), Whi‘Ch limited the
© use of tne exclusionary rule, this Court observed; “The peopie could by |
alﬂnendrnentlof the Constitution repeal section 13 of Art’icleI in its entirety.”
(Inre Lance W., suprc"z, 37 Cal.3d at p. 89.1 ) ‘Sectien 13 protects th_e rlight
of tne peopble to be sectire from unree;senab/le seereh and seizure. '.(CaI.. a
) Const., art. I, § 13.) Under this reasoning; sect-io_n.28.(d:): eeul'd not be a
- r'ei(ieienz “The adoption of section 28(d) {;\/hich affects enly ene ineidenf of
.vthat- guafantee of freedom from unlawfull 'seareh: and vseiznre, a jud_icially'
- created remedy fof Vvi'olation' of the guarentee, cannot be conSidefed such é
snyeepiné change either inthe distributien' ef ponvers made in the ofganic

document or in the powers which it vests in the judicial branch as to
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constitute a revision of the Constitution within the contemplation of Article
XVIIL> (In re Lance W., supra, 37 Cal.3d at p. 891.)
Petitioners’ argumeﬁt also must be reconciled with the ‘

subsequent history of Hawkz'ns v. Superior Court (1978) 22 Cal.3d 584,

. which concerned the constitutionality of procedures for prosecution by

grah'd jury indictment. In Hawkins, this Court held that “an accused is

denied the equal protection of the laws guaranteed by farticle:I, section 7, of

the California Constitution when prosecution is by indictment and he is
deprived of a preliminaq hearling. aﬁd th.e concomitant rights which attach
Whén proé,ecution is- by infor‘ma.ti\on.?’. (Id. at p‘p.' 586-587.) Thié Court -
coﬁcludéd thé’; “TZhe denial of a .p‘o..st‘indictment preliminary hearing d_eprive's
the defendant of "fsuch ._fundamc_eh_tél rights as‘_c;ou'nsel, conffdntation, the
righf to personal'iy appear, the right toa heafing ‘b.eforé a jﬁdicialyofﬁcer,
and thé right to be free from ﬁnwarrantedprdse;édtién. Theseguafantees‘ '
are expres_ély or impliedly grounded.in both the éta’te and federal (

Constitutions and must by any test be deemed “fundamental > (Id. at pp.

592-593 (citatioﬁ omitted).) Yet, new section 14.1 to the Declaration of

Rights, added by Propdsition 115,-. abrogated the equal protéction holding

in Hawkins, and, “as such, a defendant indicted in California is no longer

entitled to, and indeed may not be afforded, a postindictment preliminary
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hearing or.arily.oth.er sﬁnilar p‘r‘ocedure.”' (Bowens v. Superior Céuft (1991)
1 Cal.4tﬁ 36, 39.) This Court recognized that “[t]he ohly reasonable
inte'rpre.tation‘of Proposition 115 1s that article I, section 14.1, was
purposefully intended to aBrogate the equal protection aﬁalysis underlying

the substantive holding in Hawkins.” (Id. at p. 44.) Thus, “the voters’
. : _ )

. adoption of article I, section 14.1, must be seen as . . . limiting the scope of

the state constitutional right to equal protection . . . as it relates to the

' consﬁtutionally mandated indictment process.” (/d. atp. 45.) Andyet
- Raven characterizevd th.is'ch'ange in the Cbnstitution, .denying a right

- protected by equal protection, as relating only to an “isolated matter[]” that

could not be deemed to “substantially change our preexisting governmeﬁtal :
framework.” (Raven v. Deukmejian, supra, 52 Cal3d at p. 350.) Taken

together, Raven anci BoWehs appear to recognize that the voters may deny

: fundamental rights protected by the equal protecﬁon clause.

However, this case.raises a furtvherv issqe not'cOnsidered in the
earlier cases. SpeciﬁCaliy, this Court has held tha‘; lilhiting marfiage to
opposite-sex unioné diécrilﬁiﬁates on sexual ori,enfétion and furthér held
that “si:atl‘l‘tes hﬁposing differé/ntial treatment on the basis of sex‘ual
oriéntation should be viey&ed ‘as constitutionally suspect under the

California Constitution’s equal protection clause.” (In re Marriage Cases,
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supra, 43 Cal.4th at pp. 840, 843.) And this Coutt has held that the history -
of invidious discrimination against gay men and lesbians supports strict |

judicial scrutiny of classifications tha’; discriminatei égainst them. (/bid.)

In invoking suspect classification doctrine, petitionérs appear

- to contend that the analysis of whether a éoristiftu_tional change 1s an
amendment or a, fevision shbuld ihclude matters beyond the face of the |

“initiative. This would be an aioparent change in the legal test. Preyiously,
'this Court Haé held that éreViSion “must nec'essarilyvor inevitably appear
erm the face of the challenged proyision.” (Legislature v. Eu, suﬁra, 54
Cal.3d at p. 510.) Legal éhallengcs tb initiatives as improper revisions
have historically b¢e’n considered more like single-subject rule challengeé,

- ‘which cﬁri be heard pre-election, and urﬂike _substantigfe coﬁstitutiohal
chéllengeé, which are‘. usually disfavored in a pre-elecﬁon context because
of their potential to disrupt elections. (]ndépendent'Energy Prééz’ucer& ,

'Assn.-llz. McPherson (2006) 38 Cai.4th 1020, 1029..)

. Petitioners’ apparent legal 'th.eor.y might prove problematic if
applied outside the specific cbntext of Inre »Marrzv'_age .Cas'es and
Prt)positioh 8. “. If é couft is qonfrbntéd with an initi'ative‘ addrés;ing al right

not yet deemed fund‘amental or a classification not yet deemed suspeét, that
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court Woﬁld find it extremely difficult to prevent the electorate from voting
‘on the initiative or to invalidate.the initiative post-election.

For exémple, consider the decision by the Massachusetts
Supreme Judicial Court in Goodridge v. D‘epartmentiof Public Health
(Mass. 2003) 798 N.E.2d 941, 961; which held that the Massachusetts’
exélusion of satne-sex couples failed even rational basis review. Because it
reached this conclusion, that coutt declined to conSidet whether the
marriage excluéion denlied é fundatnental right or implicated a suspegt |
c]aésiﬁcatioﬁ. V(Ibid.') If this Court had adopted Goodridge’s exact holding
in In re Marriage Cases, would a subsequent initiative attempting to bar
samt:-sex marriage be an amendrrtént ora revisiotl? ‘In. other words, should
' thedistincﬁon between an amendtnent and a revision \tlirn.on the precise
legal teasoning used by the .Court in reaching its conclusion? Such a rule |
retisés the pbssibility that the judictiafy might appeetr to inéulatg its rulin.gs
from the initiative process'by de’eming certain rights as fundame;ntal 'orA
certain cléssiﬁcations as suspect rathet than decidin.g t:c_mstitutional -
questions on narrower grounds.

Respondent'respectfully,sﬁbmits that, while petitioners
presént important coricerns ‘aboﬁt the use of thé initiative process to limit

the rights of minorities, any potential expansion of the test for finding a
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revision also raises'important questions. In answering these questions, this
Court must also consider well-settled principles that guide judicial review
of the initiatives:

Although the legislative power under our state
Constitution is vested in the Legislature, ‘the people .

- reserve to themselves the powers of initiative and

- referendum.’ [Citation omitted.] Accordingly, the
initiative power must be liberally construed to
promote the democratic process. [Citation omitted. ]
Indeed, it is our solemn duty to jealously guard the
precious initiative power, and to resolve any

. reasonable doubts in favor of its exercise. [Citation -
omitted.] As with statutes adopted by the Leglslature
all presumptlons favor the validity, of initiative
measures and mere doubts as to validity are
insufficient; such measures must be upheld unless their
unconstitutionality clearly, positively, and
unmistakably appears. [Citation omitted.]

(Legzslature v. Eu, supra 54 Cal 3d at pp. 501- 502)
b.  Whether Proposition 8 Should
Be Considered A Revision
- Because It Prevents The
Judiciary From Protecting
Constitutional Rights.
- With reSpgct‘to the impact of Proposition 8 on the

foundational powers of the judiciary, the petitioners view the measure as ‘
effecting a far-reaching change in the nature of the state’s basic

- governmental plan by preventlng California courts from exer01smg their

“core, tradltlonal const1tut10na1 role of protectlng estabhshed equahty rights
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. ofa minority deﬁned by a'siispect classification. (Strauss Amended Pet.,

pp. 12, 35-44; CCSF Second Amended Pet., pp.28-35; see also Tyler

'_Amended Pet., Mem., Pp. 7-8.) For example, the Strauss petitioners 'argue

that Proposition 8 “would substantially alter the system of checks and’

- balances that is fundamental to the structure‘of our constitutional system.”. -

. (Strauss Amended Pet., p. 36.) Just as equal protection is an underlying

eonstitutional’ principle, “the court’s authority to interpret édd aiaply_the

g‘uaraﬁitee of equal protection is a core judicial func_tien. that piays a central
role ;in the system of checks and balan_ces mandated by the separation of *
pewers.” t]d. at p.‘f;6.)’ In petitioners’ view, vP\ropos‘itio'n 8 “would en‘tirely

strip the courts of authority to enforce the guarantee of equal protection . . .

'Where judicial authority is ordinarily at its height” and “would strike -

directly at the heart of the allocation of 'legisiative and judicial competence

in a way that fundamentally alters the _separafion of powers contemplated

| by our existing constitutional scheme.” (sz’d.) This w_odld_render

California courts “powerless to enforce the guarantee of equal protection

for a historically stigmatized and disadvantaged minority with regard to the

‘exercise of a fundamental right. (/d. at p. 42.) Therefore, the petitioners

conclude that Proposition 8 would significantly alter the éystem of checks
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and balances ‘mandated by the state Constitution and is invalid because it

~was not adopted through the revision process. (/d. at pp. 42-43.)

Petitioners’ contentions are based on an expanswe view of -

the impact on the judiciary of Proposition 8. But Proposition 8 does not -

expfeSsly expand or diminish the powers of the judicial system. After-

passage of Proposition 8§, this Court retains the same authority to interpret

and apply the state Constitution, including the equal protection clause, that
it possessed before the measure’s approval by the voters.
As noted above, this Court has upheld initiatives adopting-

onstltutlonal amendments almed at settmg a51de _]udICIal decisions.

(Raven'v. Deukmejzan supra 52 Cal.3d at p. 348; People v. Frzerson 25

~

Cal 3d at pp. 186-187.) These decisions amount to a recognition that an

1n1t1at1ve proposmg to reverse a _]udICIal de01s1on by changlng the

Co_nstitution does not invariably constitute a revision rather than an

“amendment. -

Further, Proposition 8 does not alter the independent force

| ‘and effect of the California Constitution. Unlike the proposed amendment

struck down in Raven, Proposition 8 does not created a forced linkage =

between the Court’s interpretation of the California Constitution and

'rulings of the United States Supreme Court on analogous portions of the
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federal Constitution. The state equal protection oletuse .remains an.
: indenendent sourvce of rights that this court may interpret independently of
the 4federa1 .Constitution.'
In addition, Califc)rnia courts retain authority to interpret and
~apply Proposition 8 itself. For exalnple, this Court is not precluded from
ruling on Whether Propositieni 8 applies retroactively to merriages
L ' occui‘ring before the November 4, 2008 election. Nc_)thing precludes state
courts frem conisidering wiiether Proposition 8 is consistent with the |
~federal Constitution just as this Court did in striking 'down the initiati_ye at
| iesue in Mulleey V. Réitﬁaan; supfq, 64 Cial.2d 529, '54'5, atfd. sub nom.
- - Reitman v. Mulkey (1967) 387 U‘.S. 3i69 [holding that Propositien 1'4; N |
‘w'hic\h hdd added a provision to the Califo‘rniaCOns‘titution‘ giving pr_bperty
' 'oi)vners “abselute discretien” in deciding to-'wnorn to sell, leaée or rent tneir
preperty, constituted racial discriininatibn in violation of the Fourteenth
' Ar’nendment].) - |
. This.C.o'u\rt_ has upheld initiatives t_hat- have made signiﬁcant
changeé in Ceilifomia’s' gevernmental structure. Among other things, this
- Court has upheld initiatives that 'chénged the state property tax system
. (Ahzacior Valléy, supra, 22 Cai.3d 208), altered thei makeup and operation’

of the Legiél_ature (Legislature v. Eu, supra, 54 Cal.3d 492), and made
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maj or changes to the oriminal justice system (Brosnahan V. Brown, supra,
32 ¢a1.3d 236). In order to find that Proposition 8 is a revision, this Court '
would nave to find that its effect on the judiciary is closer to the provision
struck down in Raveﬁ'than' to the types of changes that this ‘court has
previously nph_eld. o | - r
4. The Effect Of Petitroners’ Proposed Test For
Revision On The Initiative Process And On
Existing Constitutional Provisions Enacted
- By Initiative;

Petitioners’ proposals for determining whether an initiative
would effect. a revision or amendment of the Constitution, based on a |
measure’s effeet on fundamental rights or suspect classiﬁcainns, Araise
additional issues con‘cernrng the scope of_the initiative process and the
. impact on that process rf any or” the proposed,'tests were adopted ‘oy this
Court. |
For example, one factor bearing on this question is the
underlying purpose served by estab.lishing' different proceanes r"or
| changing.. the Constrrution and for making‘ the revision pro.c'ess_ more -
cumbersome than the process for an amendrnent. The differentiation
‘between “revise” and “amend” “is not merely between two words; more

accurately it is between two procedures and between their respectrve fields

of apphcatlon ? (McFadden v. Jordan, supra, 32 Cal.2d at p. 347) This ¢
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: Co‘urt has suggested “that the revision proviéion is based on the principle
that ‘comprehensive changes’ to the CQnstitution"reQuire more formality,
discussioﬁ and deliberation than is available through the initiative‘procesé.”
(Legislature v. Eu, supra, 54 Cal.3d at p..506.) As one commentator has
Wtittép, “Prevention obf logrolling and voter confu'éion are implicit policies
df the ndnrévision requirement.” (Note, Preele.ction Judicial Review: v
Taking the ]nitiaiive in Voter Prote_étion (1‘983) 71 Cal.L.Rev. 1216, 1224,
n. 55.) |

These pfinciples suggest ‘that' Proposition 8 should be treated
as a revision if fhis Court coﬁcludes that it is the type of measure that
rgquires gfe_ater déliberaﬁon .than ordinarily would be offered by the
| _initiétiVe process for a proposed amendment or if the vbters c}ould not
»réasoﬁably be e‘xpeﬁc\:ted to 'inform themselves of ‘the measure’s ramiﬁcationé
vthl;ough the electoral prbcess; Petitioners, hqwevér, have nbt suggested
that Pr‘opositivon 8 involved improper logrolling of voter 'éonﬁJsior;. Nor
h_ave they suggested t.hat‘ the consequences of Proposition%S were not
capable of wi'dé discussion and consideration prior vto the election.

Moreover, one mayilelgit'imately ask how the rule advocated
by petitioners Would be applied to future proposed initiative measures. At

the very least, it could create uncertainty as to when voters may use the
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initiative process to adopt constitutional amendments affecting competihg. :
inferests. (Cf. Tinsley v. Superior Court (1983) 150 Cal.App.3d 90, 99
[recognizing thae Proposition 1, approved by voters 'ini197.8, which

" amended state Constitution’s equal pfotection cleuse, s_igniﬁcantiy altered
California eqﬁal protectioﬁ law as it épplied t‘oAsAchool desegregation].)

The potential .ir'npact on measures that have been adopted by
the voters and ere now considered part of the set’»cled law of California
‘should also be chsidered. For example, Pfop'osition 98, approved by the |
voters in 1988, erﬁended tﬁe sfate Constituﬁoh by “settiné e.l.minimum le§el '
for ‘rhonies to be appfied by .tﬁe‘ state fof-the .support of school districts. and |
commumty college dlstrlcts (8 Wltkm Summary of Cal. Law (10th ed.
2005) Constitutional Law, p. 582, § 1002 Cal Const., Art. XVI § 8(b).)
Under the CahformaConstltutlon education is a “fundamental. 1nterest.
| (Serrano v. Priest (1976) 18 Cal 3d 728, 768 ) Under petitioners’ |
formulatlon of reV131on/amendment analy51s would Proposmon 98 1tse1f be
unconstitutional as an improper revision or, even if eet, Would the Voters
have the fight to change or abolish the prevision through the initiative
process? | |

- Similarly, Proposit.iOn 209, adepted in 1996, amended the

Declaration of Rights in the state Constitution to prohibit affirmative action
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| by public entities. (Cal. Const., art. I, § 31.) Ameng other things, this
proposition added“ language providing that “[t]he state shall not
disc}riminatte against, or grant preferential treatment to, any indivtdual or
~ group on the basis ot race, sex, color,_ ethnicity, or nationaIIOrigin in the
| operation.of public employment, public education, er puhlic contracting.”
(Ibid)) A.s with Proposition .98, would petitioners’ érgurnent invalidate
Preposition 209 as a revision or, alternatively, remor/e it from further
* amendment?
| 4 Re_spendent submits thet these factors should be considered
along with the cent‘entionsj-made by petitioners and the other iséue,s |
diecussed herein Ain_ determining_. whether Proposition 8 should be de_'e'med (.
an invalid reviéien or a-validly 'enacted amendment. 4

(.
AT

B.  Issue Two: Does Proposition 8 Violate
The Separation Of Powers Doctrine
- Under The California Constitution?

1. The Separation Of Powers
Doctrine Would Not Appear To
Present An Independent Basis
On Which To Declare
Proposition 8 A Revision Of
The State Constitution
The California Constitution provides for the separation of

governmental powers among the three branches of state government

(Bszy 12 Plerno (1971) 4 Cal.3d 130, 141. ) “The powers of state
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gotlernment are legislatiVe, executive, and judicial. Persons charged with
the exercise of one power may hot exer01se elther of the others except as
permltted by this Constitution.” (Cal Const., Art. III, § 3) -

The separatlon of powers doctrine “limits the authority of one
of the three branches of government to arrogate to itself the core functions
of another braneh (Carmel Valley Fire Protectzon Dzst v. State of
| Calzforma (2001) 25 Cal. 4th 287, 297 (Carmel Valley) ) “The courts have
long recogmzed that the prlmary purpose of the separatlon of powers
doctrine-is to prevent the combination in the hands of a smgle person or -
group of the basic or furldarhehtal powe'rs of g’overnmeht.;’ ({btcz’., internal
»br'ackets _and-‘qtlotation métrks omi‘tted.)A ' |

o NotWithstandihg these pri_nci_ples,- however, “it is well
v unoerstood that the vbralnches share comrrlon boundarie‘s ... and no sharp
line betw_een their operations exists.” (Peoplé v. Bunn (2002) 27 Cal.4th 1,
) 14.) “Ihdeed, the_"sensitive baiance’ underIying the tripartite system of
goverhmerlt‘ assumes a certain degree of rﬂutUal overSi.ght and influence.”
mid)

In their petitions, the Str’auss and CCSF petitioners raise the |
separatiori of powers doctrine in support of their corrtentron that

Proposition 8 revises the Constitution by altering the fundamental functi\ons
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and powers of the judiciary. (See Strauss Amend. Pet., pp. 40-45; CCSF
Second Amend. 'Pet., pp_.'30-32.) For exémple, in Strauss, the petitionefé
“discuss separation of plo.vx;ers in the conte;it of their argument that
Proppéition 8 would revise the Constitﬁtionvby preventing th¢ courts from
exér_cisirig fheir uﬁique ‘constitultional responsibility to protect the equal |
' f)rptection rights of mino»rities,‘ (Str'au}ss' Amend. Pet., pp..35—43.)‘ And the |
CCSF pc_:ﬁtioners suggest that PrOstition & altefs .the sepération of powers
by “fransfér[ring] \ﬁnal authorityiéver ‘th-e equal protecﬁon rights of
unpopular groups from the j‘ud.iciaryAto a bafe pélitiCal majorit}/.’; (CCSF
Secpnd :Ar\h'end. Pet., p 30;) e
‘» Addressing this aSSertion in more depth than is done in the. .

CCSF Peﬁtion, the 'Sl"crauss petit_i,éﬁers argué tilat Proposition 8 would 'strip ‘
| the‘ courts of the authority toﬂén}fbrce ;che guarantee of equal protegtion and -
there;by “strike directly at ti;lé heart /of the alloc;ation of l‘egislatiVe-eAtnd ‘
juldicial competence in. a Way fhét fundamentélly altérs: tﬁe separation of
pdwers, contemplated by our exiéting ébﬁstitutional scheme.” (Straﬁss
Aménd. Pet., p. 41.) They add, “By reét_ribting thé c.ourts’ traditional .
authority to invélidate such ox}ertly disériminat.ory m‘e;asureé, Proposition 8

would significantly alter the system of checks and balances mandated by -

our Constitution.” (Id. at pp. 42-43.) .
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The St_rauss and CCSF separation of powers arguments might
be better assessed under the rubric of revisioﬁ-versus—amendment‘analysis.
To the extent that these petitioners are raising concerns about diminishment
of judicial power as a revision of the Constitution, those concerrié are
addresséd above.

~ On the other hand, the Tyler petitioners raise separaﬁc)n of

powers as an independent basis on which to find that Prdposition 8 could
not be validly enacted by the electorate. (Tyler Pet., pp. 9-11 .) The Tylef
'pétitioners assert that “‘[u]nder- the s‘e'paration of powers d.octrin‘e, ‘the
Legislature may not undertake to readjudicate. controversies that have been
litigated in the Acourts and resolved by a final judgment.”” (Tyler Pet., p.

10, quoting Supez"ior'vCo"urt v. County of Mendocino (1996) 13“.Cal.4th.:45,
53 (Mendbcino).) Rélying on ‘this settled rule; the.Tyller petitioners c.’ontend.
that “thé separaﬁon of powers doctrine is Violated [if] an initiatiVe
effectivv:ely read udicatés confr_ovérsieé that were litigated ahd _éettled by the
~ courts.” (/bid.) 5 .

To the extent ;the Tyler petitioners suggest that the initiative =~
process may neyér be used to abrogate legal holdings announéed By this
Court; their arg_umept seems contrary to existing authority. (See e.g.

People v. Frierson; supra, 25 Cal.3d at p. 186-187 [upholding initiative
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abrogating People v. Anderson, supra, 6 Cal.3d 628]; Bowens v. Superio?
- Court, supra, 1 Cal.4th at p. 39 [recognizing that Proposition 115
abrogéted equal protection holding in Hawkins v. Superior Court, supra,
22 Cal.3d 584].).) As this Court hasvsai‘d, “[s]eparation}of powers
princiﬁles do not preclude the Legislature from amending a statﬁte and
applying the change to both pending and future cases.” (People v. Bunn,
supra, 27 Cal.4th at p. 17.) | | ‘

~ Indeed; “with regard. to funétions over which one branch of
govemmént stsesseé primary énd inherent powef, the other branches .do_
not nec.e'ssarily‘violate thg: sep'aratidn bf pb'wers doctrine simﬁly because
they undertake actioné that affect those core flmc;[ion's.” (Unre Rosenkrantz
(2002) 29. Cal.4th'6116",’ 662.) "-‘[T]hé separation of powers doctrine is
Viola’;ed only When the actions of a brar}ch of government defeat or
| méterially\impair the inherent functions of another branch.” (Ibid.)

This Coﬁrt hasApreviously éppl‘ied these principles to

legislatiQe encroachments on judicial lflinctions. “In the context of asserted
legislative encroaéhment on the judicial power . . ., although we have

invalid,ated legislative measures that would defeat or materially impair this |

court's inherent power . . ., we have rejected separation of powers claims
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wheﬁ no material impairmenf appeared.” (Carrﬁel Vélley, supra, 25

Cal.4th at p. 298.)
| For example, in Carmel Valley, the Supremé Court cited

| Husfedt V. Workers’ Cémp. 'Appeals Bd. (‘.1981) 30 Cal.3d 329, as a case in
which the Legislature had defeated or materially impaired the Court’s
: inhefént power. Hustedt held tHat'the Législatﬁre violated the separation of
. ﬁowers doctrine by b'estowing the power to discipline attOméys on thé
Workers’ Compensation Appeals Board. (Id..ét pp. ,339’341'? “In
' purportiﬁg to bestow _the power to discip‘line.attorn‘eys upon theleard, the

’I;egislature overreached its \traditvic.)nall'y recognized authvori.ty,‘ under the
~ police power, to regﬁliﬁte the practice of law.” (Id. at p 341 .)‘f
On the othér hand, Carmel Valley cited Mena’ocino as acase -
. in which ailegislative‘ éct did not matériaily infringe upon thé separate
powérs 'o.f the judié_iary.- Ih Mendocino,:this Court constrﬁed the facial
cohstitutionality }of‘ Goveminént Code section 68108, Whiéh authérized
counties to declare unpéid furlough dayé that. would requirev closure of ‘th'e‘ N
coﬁrts along With other éounty ofﬁces.. (Mendocino, supra, 13 Cal.4th at
pp. 60-61.) No sep‘arat‘ion of powers Violation"was present: “[I]t capnot _
reasdnably be suggested thaf, unde_r any and all circumstanéés, a co‘unty’sk

desigr.la‘ti'on of one or more unpaid furlough days pursuant to section 68108
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néces‘safily will ‘defeat’ or ;materially impair’ a court’s fulﬁllment ofits
“ constitutional duti'é‘s.” (Id at p. 60.) Nor did the Legislature's action

“inevitably threaten the _inlegrity or lndependence of the judicial process”

‘or intrude upon “the judge’s decisionmaking procéss or the indepén(lence
| oftllejudicialr_ole.”- ({d. at p. 65.) |
| . Here, ohb its face, Proposition 8 dl)es rlol purport to ‘..‘de‘fe'at or .
4 .materially impair” the Courtls ability to fulfill its constitutional (lﬁt'ies. Nor, '
unlike the provi‘sio'n struck dowln in Raveﬁ, does it changel conslitutionél
provisidrls in a way that th'rea.ter'ls. the ability of the judiciary to lnterpret the
,Cal.ifvorr‘lia Constitution as an ilidependent document. On the other 4hand;, to-
the extent the'T{yler 'pétitloners, like the Strauss ancl CCSF petitioners,

direct their contentions to-the showing that would estal:»li}sh a constitutional
'Irevisibn, this lssue-has been addreésed above. |

‘ Of co'u.r'sle, “there are some functions pefformcd by lhe |

' judlcial bfénch that the separatilon of power doctrine prohibits the - |
L‘egislature‘from exerciéiﬁg urlder ‘anyl circumstanqes.” (Mendocinb, supra, , '
13 Cal.4th at p. 61 ) ‘:[thile the Legislalture'enj 0ys Very broad
- ‘governmental pQV\ler under our cdnstitutional frameworl<, it does not

possess the authority to review or to readjudicate final court judgments on a

~case by case basis.” (Mandel v. Myers (1981) 29 Cal.3d 531, 549.) For
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example, in Mandel, the C_Iourt held that while the Legislature could enact

| “generally applicable statutory measures” to limit state expenditures, it .

could not reject a particullar-attorney fee award because of its disagreement

‘with the merits of a final court judgment rendered in the case. (/d.atp. =

551.)

| Arguably, an initiative measure that purported to set aside a

. court judgment in the manner disallowed by Mandel might be deemed a
" constitutional revision. But the Tyler petitioners misplace their reliance on - -

_ this rule: '(See lel'er Pet.,l p. 9.) Regardless of other concerns that may be

expressedtegarding Proposition 8, it cannot be reasonably construed -- and

should not be construed -- as é_eékirig to readjudicate specific court

o judgments. (Cf. Schulman v. Attorney Geﬁeral (Mass.. 2006) 850 N.E.2d |

‘ ‘_50/5,‘506-507 [holding that a proposed initiative that would have banned

same-sex marriage in response to the Massachusetts Supreme Judicial

Court’s decision in Goodridge v. Department of Public Health, 'supra, 798

‘N.E.2d 941, was nQ,t'i'nvalid.undelf provision of Massachusetts Constitution

“prohibiting initiatives that reverse a judicial decision].)-

This approach is consistent with this Court’s holding in

Professional Engineers, suprd,_ which, in addition to finding that the

- constitutional amendment implemented by Proposition 35 was not a
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revitsivon, held that it did not violate the separation of powers by diveﬁing a
l'egislative function to the executive branch. (Professiorzal. Engineers,

supra,; 40 Cal.4th at pp. 1044-1045.) “[TThe setting of policy with respect
to :p‘rivate contracting isa l'egi.slativelz matter and, therefore, a proper subject |

for the electorate to exercise its legislative authority through initiative,

‘which is what the electorate has done.” (Id. at p. 1045.) Similarly, it is not

impermissible for the Voters, when done through a valid amendment, to
exercise their authority through the initiative process to alter legal
pronouncemeﬁts issued by the courts.
. C. . Issue Three: If Proposition 8.Is Not
‘ Unconstitutional, What Is The Effect,
If Any, On The Marriages Of Same-
sex Couples Performed Before The
- Adoption Of Proposition 82
1. LegiSlation Is Presumed To Operate
- - Prospectively Absent Express
;o : Language Or A Clear And
. ‘ . Unequivocal Implication That It
Applies Retroactively. '
“It is an established canon of i'nterpretat,ion that statutes are
not to be given a retrospective operation unless it is cleafly made to appear

that such was the legislative intent.” (detna Casualty & Surety Co. .

Industrial Accident Com. (1947) 30 Cal.2d 388, 393.) This principle |

“reflects the common understanding that legislative provisions are

61



- presumed to operate prospectively, and that they shéuld .be so interpreted
| ‘unless ekpress language or clear and unavoidable imp.lication pegatives

the presmnption.’.”- (Evangelatos v Superior Court (1988) 44 Cal.3d‘1 188,
1208, quotiﬂg Glavinich \2 Commonwealth Land Title Ins. Cé. (1984). 163
Cal.App.3d 263, 272.) “‘Retroactivity is not favored in the law. Thus,

[legislative] *en.actments'/ and administrative rules will not Be construed to
have retroacti\}‘e effect unless their language requires tﬁis result.”” (Aktar v.
Anderson (1997) 58.Cal.App.4th 1166, 1' 179, éuoting Bowéh V.
Georgetown.Uﬁiversitl)) Hospital (198_8.) 4_88 U.S.. 204, 208.) |

| “[T]he presumption against retroactiye’ législation is deeply

: rogted in our jufisprudence, and embodies é légal doctfine centuriés older
than our Repﬁblic. Elen/qentary Coﬁsiderations of fairness dictaté that |
/indivi'duals should have‘an opportunity to know what the law is and to
conform their conduct accdrdinglby.; settled expectationé_ should not be .
lightly disrupted.” (Landgraf v. USI F i[m Products (1994) 511 US 244,
265, footnotes omitted.) This Court has emphasized this presumption in
other eitati.ons to the United States Su]g)feme Coﬁrt:
| Justice (now Chief Justice) Rehnquist succinctly
captured the well-established legal precepts governing
the interpretation of a statute to determine whether it
- applies retroactively or prospectively, explaining: “The

" principle that statutes operate only prospectively, while
judicial decisions operate retrospectively, is familiar to
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every law student. . . .. This court has often pointed
out: ‘[TThe first rule of construction is that legislation
must be considered as addressed to the future, not to
the past. . .. The rule has been expressed in varying
degrees of strength but always of one import, that a -
retrospective operation will not be given to a statute
which interferes with antecedent rights . . . unless such
be “the unequivocal and inflexible import of the terms,
and the manifest intention of the legislature.”””

(Efangelatos. v, Superz'br Court, suﬁra, at p.. 1206-1207, quoting United
States v. Securz'ty' Industrial Bank (1982) 459 US 70, 79-80., italics
omitted.) | | |

Thus, “California continues to adhere to the time-honored

principle . . . that in the absence of an express retroactivity provision, a

* statute will not be applied retroactively unless it is very clear from extrinsic

sources that the Legislature or the voters must have intended a retroactive

application.” (Evangelatos v. Superior Court, supra, 44 Cal.3d at 1209;

accord, Myers v. Philip Morris Companies, Inc. (2002) 28'Cal.4th 828, 844

[“[A] statute may be applied retroactively only if it contains express

language of retroactivity or if other sources provide a clear and

unavoidable implication that the Legislature intended retroactive

application.”]. This principle applies equally to initiative measures

| approved by the voters. (/d. at p.1209 [applying presumption against

retroactivity to Proposition 51]; Rosasco v. Commission on Judicial
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Perfo‘rmcince (2000) 82 Cal.‘App.4th 31.5A, 323 [following EvangelaIOS'and-
holding Proposition 190, which amended state Constitution, not
retroactive].) “Initiative measures are subject to the same ruies and canons .
of statutory construction as ordinary legislative enactments.” (Rosascov.
Commz'ss»ion‘o:n» Jydicicil Performance, Supra‘, 82.-Ca1.App.4th ai p. 323.)
For exaliiple,' in Evangelatos, this Court held ’ihat Propositioh a
51 (the Fair Responsibility Act of i986) was limited to pfospec’tive
. application because,in part, “we find nothing in the langiiage of
Proposition 51 which expressly indieatee that the statute ie to apply
retroactively.” (Id. at p. 1209i) ‘-‘[A']' fair readirig of the proposition as a
Whole iriakes it clear that the subject of retroactivity or prospect.i‘Vity iivas
eimply not ad_dressed.’.’ (Ibid.) | Further,-Evangelatoe found that a
retroactive aipp,l'icatioh couid not be inferred from ‘ihe tbailot inateriels. (Id.\
at pp..1209--1221 .) “Defendants can point to nothiné in the election
. Brochure materi_ais .WhiCh provide any comparable confirmation of an
' aotilel iritention on the 'port of the drafters.or eleotorate to apply the statute
retroactively.” (Id. at p.j 1211.) | |
NI I
/11

/11
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2. "The Measﬁre’s- Plain Language And
~ Ballot Materials Demonstrate That
‘Proposition 8 Operates Prospectively
" And May Not Be Applied
| Retroactive!y.

Applyihg. these fundalﬁentai principles of statutory
constructidn leéds inex)itably to the concluéion that Proposition 8§, even if
found constitutional, has oﬁly proé_pe’ctive applicatibn and 1ﬁay not be B '
appiied retroacﬁvely.- Nothing in the measure;s plain language ?‘expressly”
provides for rétroacfive application. Nor do the measﬁré or the ballot
_ ﬁlaterials “cleaﬂy ar;d una%/oidably’; imply that retro\.activity was intended
by the drafters or the electér;elte. | |

At:the outset, it must be recognized that Proﬁoéitibn 8 may
notbé construed as déclaring existing law prior to the November 2008
election to'be contrary to this Court’s decision in Marriage Cases. “Whén : |
: thjs court ‘ﬁnally and definitively’ i;lterprets é statute, the"Legislature does
not have the power -tb then state that a later amendment merely declared |
exi'sting law.” (Carter v. California Dept. of Veteran.s Aﬂa_ii%s (2006) 38 -

Cal.4th 914, 922; see Mcblung v. Employment Developm'ent De'pz‘j (2004) . |
34 Cal.4th 467, 470 [“After thé judiciary deﬁnitively and finally interprets

a statute, . . . the Legislature may amend the statute to say something .

~ different. But if it does so, it chaﬁges the law; it does not m'erely‘state what
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tne law always was.”].) Thus, notwithstanding Proposition 8, Marriage
Cases remains the ‘de'claration of the constitutionality of state law before
the election. Instead, the issue is \ivhether' Pro'positi(')n 8 may be
_retroac‘iively appliéd to existing rriarriages tilat Were lawfully recngnized
and slolcinnizled befoié.the measure’s vapproVal by the electoi‘ate.
Proposition 8's text, vi/hic':h's.tates "‘chat “[o]nly marriage A
- between avman»and' alwoman is valid or recognized in California,” plainly
does niot include an express r‘e'tiqactivityi clause. Norv may retroactivity be
inferred from such language. (See Myers vi Philip Morris Companiés, Inc.',
| _.Supr'a,. 28'Ca1..4th at p- 8,43 tambiguity required statute to b_e read as- |
-unambiguously-piOspective].) As this Court has sai(i, “the time-honored
‘presumptinn against retroactiv'eapplication ofa statute.. .. would be‘
meaningless if [such] vague plifaseé ... were considered sufﬁciant to
 satisfy the test oi".a -fciear.manifestation’ oi an’ ‘unequivocal and
inﬂeidtilc’ assertion. of the .. [s]tatute’s retrQactivity.” (Ibid, citatiqns and
original brackets omitted; accord, Calz'fornidnsfor Di’sabilily Rights v.
 Mervyn S LLC (2006) 39 Cal.4th 223, 229-230 [“[T]n modern times; we
' have b_een cautious not to infer the voters’ or the Legislature’s intent on the

subject of prospective versus retrospective operation from ‘vague
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~phrases’ . . . and ‘broad, general lan.guage" .. . in-statutes, initiative
_measures and ballot pamphlets.”].) |
Further, nothiﬁg in the extrinsic ballot materials éupports
such an inference under the exacting standards that have been aﬁplied by
~ this Court. For exémple, in thé voter guide distributed to registered voters,
the Official Title and Summary advised voters that t_hé measure would -
changé the California anstitutiqn to feliminaté ..t\}'le right of same-sex '
couplés to marryv in Califbmia and sum_p.f.1arized' the Speciﬁc terms of the
measure. v(lBallﬂot Pamp., Gen. Elec. (NOV. 4, ZQOS), Official Title .and |
| Summary for PropositionIS,'RJN Exh. "14,.>p. 54.)\\‘]'31& the title ’and -
, sﬁmmary did not suggest that the me’asuré wéuld impact existing marriages.
-~ (Ibid.) Fﬁrfher; the Analysis by the Legiélati_ve Analyst notéd that,'as a
result of thié Couﬁ’s cieciéion' overruling Propésition 22, f‘marljiage
‘between individuals of the same sex is cUrrentiy yaiid or recognized in the
étate‘.’f (Id. at p. 55) But, as with the title and s'ummary, the Legislative
: Analyét did not inform voters that thé import of the ﬁleasure \;x/ould be to
retrodcétiyely void théusands of existihg énd legal 'inarriages. (Ibid.)
| Mofeover, the ballot Ea'r-gumentsvfor éhd against the measure .-
- never claimed that Proposition 8 would have such a far-reaching retr'oactivev

effect.. In the official voter guide distributed to registered voters, the
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proponents argued that a Vbte of “YES on Prbppsition 8 does three simple
things: It restores t'he.‘ definition of marriagé" to wh'at the vast méj ority of
California voters already approved and human history understood marriage
to be. It overturns tﬁe ‘outfag.reo.us decision of féur activist Supreme Court
Jjudges who ignored the will of the people. It protects our children from
being taught in public schools that ‘same-sex marriage’ is the same as
traditional marriage.” (Id. at p. 56.) Their argumeﬁt in rebuttal étates
“Your YES vote on Proposition 8 means that only mérria‘ge between a man
- and a woman will be valid or rgcognized in California, regardless of when
or where performed.” (I&’. at p. 57.) Nor did the opponents of PrOposition '
8 address the possib.le retroactive effect of the initiative in either the
argumcﬁt against Proposition 8 or the rebuttal to argument in favor of
Propoéitioh 8. (Id. at pp. 56-57.) Nothing in these matefials would have
alerted .an infonﬁéd Votéf that Proposition 8 could be construed as -
retroactive. | (
' ‘It is vwo_rth noting that the proponents of the measuré began
* their afgumgnt with the assertion that Proposition 8vis “simple and
straightforward.” (Id. at p. 56.) Surely, if Proposition 8 were SO ,“simple‘
and straightforward” as to encompass existing marriages as well as. future ‘

marriages that impact would be clear from the measure itself or from the

~
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- in favor of the measure. .

extrinsic materials. The proponents’ own characterization of the measure
belies an infenf to make if retroactive.

Thus, while the arguments in favor of Proposition 8 state the
measure is intended to “do three simple things,” nori.e would
unambiguously suggest retroactive effect on existing same-sex marriages.
The rebuttal to_the oppoﬁents of Propoéition 8 vaguely states that
California iaw will recognize a maﬁiage only between a fnan énd a Wbman
“regardless of Whén or where performed.” Bﬁt this isolated and ambiguous
statement contained in a rebuttal to an argument is insufﬁéient to cast aside
the bedrgck‘ principle of non-retroactivity. /As this Court has noted, “if the
retroactive application had been brought to the attention .of the electoraté, it -
might well have detrgcted from thé pppularity of the measure.” - |
| (Evangelatos v. Superior Coitrt, supra, 44 Cal.3d ét.p. 1219.) The subj ect
of rétroacti\./ity was not put to the voters, and thié Coﬁrt should not lightly
infer that voters contemplated that this Would be the outcome fro_m voting

)
-When a court seeks to divine the legislative purpbse, “la]
wide vériety of factors nﬁaﬁr illuminate the legislative design, ‘such as
context, the object in view, the evils to be _remedied, the hiétory'of the times

and of legislation upon the same subject, public policy, and
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contemporaneous construction.’” (In re Marriage of Bougquet (1976) 16

Cal.3d 583, 587, quoting Alford v. Pierno (1972'> 27 Cal.App.3d 682, 688..)‘

~ As shown by the plain Ianguage of the measure and the ballot materials
provided to voters, such factorsl as context, purpose and construction

'_militate against retroactive appiication.

| Nor does consideration of “‘the history of the times and of

. legislation upon the same 'subject” supﬁort an inference of retroactivity.-

B (See Eﬁangelatorg V. Supe'rior Court, supra, 44 Ca1.3d at p. 1211 [assessing
these factors in construing intent of initiative proponents].) ‘Far from
snpporting retroactii/ity, these factors étrongly indicate that a |
knowledgeable_ voter reading Proposition8 and the ballot material.s would

have concluded that the measure, if enacted, ‘would apply prospectively to
' persons contemplating marriage b_ut not retroactively to existing inarriages.
At tlié time the proposed initiative measure was being'drafted, the
proponents, interveners in this aCtion, were well aware that the issue of

- vsame-sex vrnarriage was pending in this Court. It required little imagination
to recognize that salne—sex marriages would occur legally before t}ie

Novemb‘er 2008 election if this Court, as it in fact dici, found that statutes -

: _p}rohibiting‘such marriages were unconstitutional. If .the pr’oponents had ‘

intended not only to ban same-sex marriages prospectively but to also void
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existing same-sex marriages, they could ha\}e easily phraséd thé ﬁeasure to
expressly address this contingeﬁcy. (See ibid. [“TI]t appéars rather clear
that the drafters o/_f Proposition'S 1, in omitting any provision with regard to
retroactivity, must have récognized that the Sfatuté Woul_d not be applied
retroactively..”]) The' prdponents failure to dé S0 underscores that the
- presumption against fétroactivity is not overcome by Propos_ition 8.
3. Added Factors Establisil That | |
Proposition 8 Should Be Declared To
Have No Retroactive Effect On |
Marriages Entered Into Before The
November Election. 3
In‘addit\‘io’ﬁ to the presumption against fetroaétivity? several
additional factors demonstrate thgt Proposition 8 should be limited to éQ |
“that it opgrateé only prospeéti;/ely and has né retroactiye effect on
mafriagés lawfully eﬁtered into prior to the Novefnbef 2008 ele.c'tic;n.
.F(;r exémple, “[a]n established rule of stétutory. constrﬁ'ction .
requires [a_ court] to c.ons.true statutes fo avoid ‘constitﬁti‘onal infirmities.’”
.(Myefs v.‘Phillip Mofris Compaﬁies,-ln'c.? supra, 28 Cal.?ith at p. 846.)
Plairily, even if Proposition 8 is upheld as a. Vélid cor_lstitutional‘ |
R amendment, itsr,etroactivc;, appli.cation to existinginarriages would, at thé

very least, raise significant issues under the United States Constitution. In

the abséncé of clear direction from the voters that the measure was
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A

~ intended to be retroactive, it should be interpreted to avoid these questions.

This can be accomplished by limiting its scope to future marriage

applicants.

Moreover, “[r]etrospective legislation . . . may not be appiied_

where such application impairs a vested property right without due process

oflaw.” (Inre Marrz;dge odebian (1986) 40 Cal.3d 440, 447;) of
coursé, %‘.[-V]ested‘ rights ére not immutable; the staté,_ exergising its police
power, may impaif such righfs when considered reasonably necessary to
protect the health, éaféfy; morals aﬁd general welfare of 'fhe people.” (Inre

Marriage of Buol (1985) 39 Cal.3d 751, 760-761.) In determining whether

~aretroactive law c_ontfavenes the due process clause, a court considers

“such factors as the significance of the state interest served by the law, the :

importance of the retroactive application of the law to'the effectuation of

that int'ere'st/\, the extent of reliance upon the former law, the legitimacy of -

that ré;liance, the extent of actions taken on Ithe. basis. of that reliaﬁce, and
the extent to which the retroactive applicati.o'n of the new law would disrupt
those actions.” (Inre Mak}'iage of Bo'uquef (1976) 16 Cal..3d 583’, 59'2..) It
has been suggeéte_d that “it is upon the sole queétion of whether or not there -

has been reliance.upon, or the reasonable expectation of the continuance of,
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preexisting law that constitutionality of retroactive legislation dep.ends.”
- (F. Zournqy V. 'Stat‘e of California (1964) 230 Cal.App.'Zd 520, 533.)
” Here; retroactive appliCétion éf Propositipn 8 to existing
‘'same-sex marriages would overturn the settled expectations of couples who
entered into thes%: marriages in reliance on the holdiﬁg in Marriage Ca&és.
Given the strong .presum'ption against retroaCtjve statutory appiication, the
vested interest that these coﬁplles have in the continued éxistence of their‘
marriages should not be~ overturned 1n the absence of clear d“i,rection from |
- the "/'oters. This is particularly true gix./e_n fhat ,man.y life-altering decisioﬁs
have-undoubtedly been méde by ﬁe{yly married persohs in the wake .gif |
Mazfriage C’ases.' These decisions may involve such maﬁers as eétate; | "
plaﬁniﬁg, child-rearing, .an‘d property ownership. ‘N'owhere in the ballot
materials do the proponénts ad_vanc"e-a feason Why the pliblic int‘efest would
‘be served by interfering with suéh interests by voiding the marriages.

As this Court_has recolgniz:ed, “Ii]n thé interest‘of ﬁnality,
uniformity and predi’ctlabililty, retroactiﬁty of mérital property statutes
should be reserved for thhos‘e rare instances when such disruption is
necessary to pfoinote a signiﬁcaﬁtly i_fnportant state interest.” (In re

| Fabian, supra, 40 Cal.3d at p. 450.) Without question, existing marriages

73



are no less deserving of protection from being declared void by retroactive

application of a newly enacted amendment.
Moreover, it has long been recognized that objection to
retroactivity may be made “where . . . the obligation of a contract . . . is

impaired.” (McCann v. Jordan (1933) 218 Cal. 577, 579 [upholding

o retroactivity of statute where “we have no contract and no vested right.”];

see (7 Witkin, Summary of Cal. Law (10th ed. 2005) Constitutional Law,. §

623, pp. 1017-1018 [“A retrospective law is invalid . . Cif in conflicts With

certain constitutional protections, e.g., ifit. .. impairs the obligation of-a

contract.”].) California law re.cognizes that “[m]arriage is a personal ‘-

relation arising out of a civil contract . . . to which the consent of the parties

capable of making ‘th}alt contract is necessary.” (Fam. Code, § 300

[excluding language “between a man and a woman”stricken as

unconstitutional in /n re Marriagé Cases, supra, 43 Cal.4th at p 8571.)

These factors help distinguish this case from the situation |

faced by this Court in Lockyer. There, this Court ruled that the |

approxiinately 4,000 same-sex marriages sanctioned by the City and
County of San Francisco “must be considered void and of no legal effect
from their incepﬁon” because they did not comply with state law when they -

were entered into. (Lockyer v. City and C'ounty of San Francisco (2004) 33 .
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Cal.4th 1055,1 1 13.) Unlike Lockyer, the crucial distinction here is that
personé have entered into marriages that were legal at the fime of
formation. |
it hasvbeen widely reported that thousands of same-sex

couples have been married between June 16, when such marriages could be |
laWﬁﬂly recognized in California for the first time, and the passage of
Préposition 8 on November 4. The licenses issued 'for\ these couples did
not cqntravene any law of the state qf California and, as a result of |
Marriage Cases, these marriages Wefe not u;llawful on that basis. Those
~same-sex couples who relied 6n California law to enter into legally
recognizéd marriages, like any married _coﬁple, as well as their éth’er family |
members and their comfnunity, .have settled expe@:tations regarding theée
| marfiages that deserve protéction. The Court'should declare that these
marriégeé remain Vaiid and r'ecognized in California notwithstaﬂding tﬁe |
- passage of Proposition 8. |
‘D. Proposition 8 Should Be Invalidated Even Ii’

It Is Deemed To Amend The Constitution

Because It Abrogates Fundamental Rights

Protected By Article I Without A ‘

Compelling Interest.

'Responder‘lt Attorney General is. the chief law officer of the

state. (Cal. Const., art. V, § 13.) In that capacity, he is duty bound to
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uphold the whole of the Constitution, not only the People’s feservatiaﬁ of
the initiative power, but also the People’s expression of their will in the .
"Constitution’s Declaration of Rights. (Cal. Const., art. I,'§ 1.) In
reconciling these separate constitutional protactilons, Respondent concludes‘
that the initiative power could ne\}er have been jntendad to give the'vo‘ters '
~an unfetterad prerogative to ,amend thé Cons.titutionA for the purpdse of
depriving a disfavored group of 'rights det_crminéd by the Supreme Court to
be part of fundamental human _l-iber_ty.. | |

_ This case concerns the right of same-sex couples to marry,
which this Court has determined to be ‘par_tlof fqridamental iibefty. But the
issues raised here go far beyond the issue of sar_né-s"ex: marriagé.
Petiﬁonérs’ arguments could as well be faised by a prgpose.d -amendment‘
resurrectlng a ban on 1nterrac1al marriage;* a proposed amendment

prohibiting a class of persons from adoptmg chlldren 'a measure denylng.

~11. In this regard, the Court noted that, “In Perez v. Sharp . . . the court

did not characterize the constitutional right that the plaintiffs in that case sought to
obtain as ‘a right to interracial marriage’ and did not dismiss the plaintiffs' -
constitutional challenge on the ground that such marriages never had been
permitted in California.” (In re Marriage Cases, supra, 43 Cal.4th at p. 811, of,,
Naim v. Naim (Va. 1955) 87 S.E.2d 749, 753 [refusing to follow Perez because

the ruling “is contrary to the otherwise uninterrupted course of judicial decision,
both State and Federal, as pointed out in the dissenting op1n10n Wlth which we
agree”].)

12. See, é.g Inre Adoption deoé' (Fla. Circ. Ct. Nov. 25, 2008) 2008 .
- WL 5006172 [1nva11dat1ng initiative statute barring homosexuals from adopting
children] :
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" employment to a class of persons;= a measure prohlbltmg unwed couples

- generally from servmg as foster parents;'

a measure quarantining persons
with a disease, or forbidding them from holding employment;l—S/ ora
measure forbidding landowners to lvea.se or rent to a class of persons, and
denylog that class of- persons the right to enter into contracts. - 1o
At bottom, the question is Whether rights secured unde’r'the
state Constitution’s safegoérd of liberty as an “inalfenable.” right may

intentionally be withdrawn from a class of persons bY'an initiative

amendment.’” Although petitioners have couched their complaint in terms

"13. See 19'78 California General Election, Proposition 6 [forblddlng :
homosexuals from working in public schools] RIN Exh. 11.

14.- See Arkansas 2008 General Election, Initiative No. 1, RIN Exh. 16.

15. See 1986 California General Electlon Proposition 64 [AIDS], RIN
_ Exh 12,1988 Prlmary Election, Proposition 69 [same], RJN Exh 13.

16. See Lo_zano v. City ofHazZeton (M.D. Pa. 2007) 496 F.Supp.2d 477,
555 [“Hazleton, in its zeal to control the presence of a group deemed undesirable
[undocumented residents], violated the rights of such people, as well as others
within the community”]. '

17. Rights protected by sections other than section 1 in article [ may or
may not be encompassed by those expressly identified as “inalienable” by the
Framers in section 1. Similarly,/after_the 1849 and 1879 Conventions, the right to
~ safe schools has been expressly identified as “inalienable.” (Const., art. I, § 28,

subd. (c).) Although “privacy” was expressly added to Article I, section 1, in’
1972, nevertheless at least insofar as the right includes the principle of personal
autonomy, the right to privacy was reasonably encompassed by the right to liberty.
- (See Hill v. National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 28-29.)
Respondent’s suggestion here is intended to encompass only initiative .
amendments that diminish or abrogate the right to liberty, which has been -
. expressly guaraﬁteed by the Framers in the 1849 and 1879 Conventions in article
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bf the amendinent—revision dichotomy, this litigation, berhaps fbr the first
tinﬁe, poses a'mére fundamental questioﬁ: Is the initiative-amendmerit
power wholly unfettefed by the California Constitution’s i)rdtection of the
People’s fundamental right to life, liberty, and privacy?
| ‘ This Court must consider this question, not only beéauSe it is
part of instant dispute, bﬁt also because its resolutién- will 's.e.rve as
precedent to guide the analysis of ‘fufu.re proposed amendmehts that purport
to impair ﬁhdamental rights. Accordingly, réspondént proposes-a m'e'ans
of preserving a cléar_ distinction between amendfnent. and révision,- while at
the same tirne-giving appropfiate ngght to._rights that tﬁe Supréme Court'
| has deemed to bé, a fundamental, |
1. Article I,'S'ection' 1, Enjdys:A'
- Privileged Status In The Plan
Of The Constitutional
.Conventions As The Essential
Safeguard Of Individual
Freéd_om. ' -

Both the 1849 and 1879 Constituﬁonél Coﬁventions declare.d‘ |
liberty ‘th be one of fhe “inalienabl-e’_’ rights that are sequred by sectionil of
the Declé;atifl)n. of Rights in article I of the California Constiitution.. Others -
inclﬁded f‘acquiring, possessing, and'protecting. prope@, and p'ursuing'and

. obtaining safety, and happiness.” (Cal. Const., art. I, § 1‘.’) The Frainers’

I, section 1.
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purpose in declaring certain righté to be “inalienable” was to place those
fundamental rights of citizens beyond the power of the Legislature or the
Execuﬁve to abrogate. ‘As both this Court and the United States Supreme
Court have recognized in the context of the Bill of Rights, th‘c federal
_ analogué to California’s Declaration of Rights:
The very purpose of a Bill of Rights was to withdraw
certain subjects from the vicissitudes of political
controversy, to place them beyond the reach of
majorities and officials and to establish them as legal
principles to be applied by the courts. One's right to
life, liberty, and property, to free speech, a free press,
freedom of worship and assembly, and other
fundamental rights may not be submitted to vote; they
depend on the outcome of no elections.
’-(West Virginia State Bd. of Educ. v. Barnette (1943) 319 U.S. 624, 638,
quoted in In re Marriage Cases, supra, 43 Cal.4th at p. 852.)1¥

The righté recognized as “i_nalienable” by the Frémers in 1849

and 18.79 were so designated because. it was generally believed as a rhattef

18 In this regard, one delegate to the 1849 Conventlon expressed his
understandlng of the compact: :
- What says your bill of rights? It says in the first place that the
people are sovereigns. It then goes on to 'specify certain inalienable
rights, and-to provide that those rights shall not be infringed upon.
The people agree, by adopting the Constitution, that so long as they
. are members of the community, they will not infringe on those
special rights; but they reserve control over all others not restricted
by the Constitution.
(Browne, Rep. of Debates in Convention of Cal. on Formatlon of St. Constitution
(1850) p. 53 (remarks of Mr. Semple), RIN Exh. 15.)
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political philosophy that a constitution is not the source of these rights.

The rights “antedate” the‘constitution as inherent in human nature, and the

coﬁstitution is the covenant by which Society secures those inherent |

freédoms to itself. These rights were not surrendered'in the “social

cémpéct.”_ (See Ex parte Newman (1858) 9 Cal. 502,507 (opn. of Terry, |
1) ["‘V\men.societies are formed, each individual surrenders certain rights,
" and as an quivalent for that surrender has secured to him the enjoyment of

certain others appertaining to his person and property, Without the

- | protection of which society cannot exist.”]; see also id. at p. 511 (opn. of

" Burnett, J.) [“[T]here must be ~’c:ertaiin inherent and inalienable righfs of
human nature that no government can rightfully take away. Thesé ri;ghts
are retained by the individual because their surrender is not required by the

| good of the thle. The just aﬁd lelg'itimate' ends of civil govemment can be
practically and. efficiently éccomplished whils"t these rights are retained lby _
_’\’:‘the‘iindividual. Every persoh, upoﬁ entering into a state of society, only |
surrenders so r_nucﬁ o.f his individual ﬁghts as rhay be necéssary to secure
the subsfantial happiness of the community. Whatever ié not necesséry'to
| attain this end is reserved to himselfﬁ”]; Ex paﬁe Quarg (1906) 149 Cai. |
79, 80 [“Under our form of gbvérnment by Constitutions the ind)ividual,-in

becoming a member of organized society, unless the Constitution states
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otherwise, surrenders only so much of these personal rights as may be
considered essential to the just and feasonable exercise of the police power

in furtherance of the objects for which it exists. [Cltatlons] ;2 of.

Meachum v. Fano (1976) 427 U.S. 215, 230 (dis. opn.Aof Stevens-, 1)

: [“[N]either the Bill of Rights hor the laws of sovereign States create the
~liberty which the Due Precess Clause protects. The relev_aht constitutional
provisione are limitations on the power of the sovereign to infringe on the

liberty ef the citizen . ... Of course, law is essential to the exercise and

' enj.oymervit of indivi(iuall liberty in a eomplex eociefy. Butvit is net the -
source of liberty,j‘and sufely not the exclusive source”]; Rz’chmond F. &P.

‘R. Co. v. City of Richmond (Va. 1926) 133 S.E. 800, 803 [inherent ﬁghts
ef life, liberty, and pursuit ef happiness “existed before society Was
organized and are not 'surrendered by eptering into the organization™].)

The protection of these rights, then, was one of the very
purposes of the Constitution. (See Cal. Co'nst‘., Preamble [“We the Peop.le
| of the' State of California, grateful to Almighty God for our freedom, in
order 10 secure dnd perpetuate its blessings, do establish this

| Constitution.” (emphasis added)]; see, e.g., Budd v. People‘(1892) 143 U.S.

19. Professor Grodin describes this principle as the corollary to the basic '
Lockean premise as to the justification for government that is presently articulated
in Article II, Section 1 of the Constitution. (See Grodin, The California State
Constitution, supra, p. 65.)
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517, 550 [“Men are endowed by their Creator with 'cértain unalienable
rights,-‘life, liberty, and‘ the pursuifc of happiness;’ vand‘ to ‘secﬁre," not grant
or creaté, fhcse rights, governments are instituted.”].)

| Whereaé these inalienable rights.Were not expressly declared
in the driginal United States Constitution (they wefe, of cdurse; se;t out in
| the Declération of Inc.lepenbclience), the Framers of the Caii.fornia
Consti‘.t_‘ution ioufposefully made them part of the étaté charter because they
: ﬁnders'toéd that no similar séfeguard against staté ,.gove_rnmen-t was
available under the Bill of Rights. More than adecadev béfor_e the 1849
) Constitgtibn, Chief ‘Justice Marshall had'ma‘de clear that citizens must ldok |
to their owﬁ coﬁstitﬁtions for limitations on state} governmental invasi;)n of

property rigﬁté. (Barron 'v..Balz‘im‘ore,‘supra, 32 US. (7 Pet.) 243; See
' Gr‘odin, The Cdli'forni& Supreme Court and State Constiz‘utiénal Right.s:‘
The Early Years (2004) 31 Hastings Const. L.Q.7141, 141-143; see also,
Van Cleave, supra, 21 Hast_ing's Const. LQ ;at Pp. _103-104.) _, |
W.hile Respondent does not suggest that the Framers |

contemplatéd fhat liberty interests included a rfgh»t to marry that extended to
safne-éex couplés, the ‘scoi)e of liberty iﬁterests evolves over time as |
determinéd by the.Supreme Couft._ As Justice Thurgood Marshall |

obseryed,A ““[H]istory makes clear that constitutional principles of equality,
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like constifu_tional pvrinciples of liberty, property, and due process, evolve
over time; what once was a ¢ ‘natufal’ > and “‘self-evident” ordering later
comes to be seen as an artificial and invidious constraint on hﬁman
pbtential and freedom.” (City of Cleburﬁe, Tex. .v. Cleburne Liviﬁg Center
(1985) 473 U.S. 432, 467 (cone. & dis. opn. of Marshall, J.) (citations
omitted); see also Perez v. Sharp (1948) 32 Cal.Zd 711,714 [““The'due- :
prdcess Qlause‘ of the Fj(>urteeﬁth Amendment protects an area bf persénal |
liberty not yet wholly delimit'ed.””]‘.) Certainly in 1849 or 1879, the
Fr.amers Woﬁld not have considere':d\_contraoeption to be aﬁ éspect of -
furidafne’ntal liberty. But the U‘nifed State.s .'Supreme Co'ur‘.t came to that}
conclusion in 1965. (Griswold v. Connectiéut (1_965) 381 US _749.)

The ﬁnited States Sﬁprefng Court recognized that the right to
- marry is-an aspect of fun(iamental liber‘gy (See Meyer v. Nebraska (1923)
262 U.S. 390, 349.) But as 1s evident frém the dissgnt n Pere;, supra, and-
from the réjection of the Court’s-decision in that case by:other’ state courts, R
there was no universal agreement.that the fundamental right to marry
extended tovinterracial mérriages. (Sée .P_erez' V. Sha@, supra, 32 Cal.2d gt r
p. 742 et seq. :(dis. opn.Aof Shenk, J.) As this Court had done in Perez, the
Court in Inre Mérrjiage Cases hela that the civil right to ﬁlarry is not ab |

right limited by Nineteenth Century notions about the nature of that'
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institution, and the Court exlended the right - as e liberty interest --to
_include same-sex couples. (See In re Marriage Cases, su;era, 43 Cal.4th at
pp,. 781-782.) This holding now delineales the scope of the right to marry
protected by article I of the California Constitution. |
| -2, The Framers Did Not Give The
Legislature The Power To Put A
Group’s Right To Enjoy Liberty To A
Popular Vote.
| The Framers (and the People in ao‘opting the Consti.tution)'
. 1ntended article I, section 1 to act as a check on 1eg1slat1ve excesses. (See
Van Cleave supra, 21 Hastmgs Const. L. Q. at pp. 99-101. ) Given that
bprotectlve purpose, the Framers (and the People) would not have
| endowed 2’ the Leglslatufe with the power to eliminate a judloielly |
.recognized funclamental libe.rtylir»lterest .,through a constitutional amendmenf :
passed by popl_llar_vote -- at least not without a compelling reason for' doing

s0.2

20. For example, the right of a citizen to work at a lawful occupation
(Bautistav. Jones (1944) 25 Cal.2d 746, 749) or the right to contract (Ex parte-
Drexel (1905) 147 Cal. 763) or the right to dispose of one’s property in a lawful
manner (Ex parte Quarg, supra, 149 Cal at p. 80)

21. The Legislature did not obtain the power to propose revisions to the
Constitution until 1962. Not presented by this case is the question whether the
Legislature. could propose a revision to the Constitution without regard to the
" limitations of article I, section 1. As noted, in1962, by amendment to the
Constitution, the Legislature acquired a share in what was previously the
constitutional convention’s exclusive power to propose constitutional revisions.
(See now, Cal. Const., art. XVIIL, §§ 1, 2.)
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And if the Framers did not cbntémplate such bréad legislative
powers,l then they never would have intended to subject the rights of
individuals or groups .under article I to abrogation by po’pulaf vote—raising
the specter of Mills’s “tyranny of the majority.” (John Stuart Mill, on
Liberty (1.869) 6.)% This Court éta_ted in 1874: “Our government is a
represehtative republic; not a sirhplé d_emoc:racy. Whenever it shall be
transformed.into.the latter—as We are taught by the examples of history—the

tyranny of a changeable majority will soon drive honest men to seek refuge

vbe.neath_'the despbti_ém of a singlé ruler.” (Ex parte Wall (1874) 48 Cal.:

| 279, 314, overruled on other gr‘oﬁnds in Ex pafte Beck (1912) 162 Cal.

701, 705 [re delegation of legislative power].) And, in the same year, the :

United States Supreme Court made this observation: |

It must be conceded that there are such rights in every
“free government beyond the control of the State. A
‘government which recognized no such rights, which

held the lives, the liberty, and the property of its .

citizens subject at all times to the absolute disposition

and unlimited control of even the most democratic
depository of power, is after all but a despotism. It is
true it is a despotism of the many, of the majority, if

you choose to call it so, but it is none the less a .

despotism. It may well be doubted if a man is to hold

22. Not only would such a proposition arguably have been inconsistent
with the idea of “inalienable” rights altogether, but it would seemingly have been
inconsistent with the belief that California’s citizens should not have to look to

federal judges and the United States Constitution for protection of their
. fundamental rights — and, of course, in 1849 such protection did not exist.
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all that he isA accustomed to call his own, all in which

he has placed his happiness, and the security of which

is essential to that happiness, under the unlimited

dominion of others, whether it is not wiser that this

power should be exercised by one man than by many.
(CitiZgns’ Sav?'_ngs & Léan Assn. v. City of Topeka (1874) 87 U.S. 655, |
6625 |

If tﬁe Legislature"s‘p»ower to pfopose amendments did n‘vot :
includé the unlir’nife‘d iooWer—i .€. without sufficient justiﬁCation in
furtherance of the public health, safety, or Welfare;tov propose an
- améndmént for thc purpose of putting fundam_ental fighté toa popular ﬁ}ote,
then the.powcr of initiéti\}c;amendmgnt;’reserv.ed to the Peopl‘e‘ in 191 1
}(see Cal. Const., art. IV, § 1), could likewise not have encompassed aﬁy
such pdwer. The point of.the initiative power was to enable the People to |
| circumvent fhe Legislaturé (see Amador Valley, 'suprd, 22 Cél.3d at pp,
228-229), .not to invest the voters with é-.power that the _Legislatﬁre itself o
| did not pésseés.

| | : Qﬁe could maintain that the initi.atliyc-amendment_.bowér does

not exte;nd to peroséls abrogating fundamental rightzsv. Alternatively, one
céuld maintain that article I does not apply. to initiative-amendment

measures, suggesting that the 1911 amendment of article I'V, section 1 (and

- as partially reformulated as.present article XVIII, section 3) impliedly
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repealed article I, section 1. The Court need not adopt either of these
alternativés: if the Court concludes that a material conflict exists between
the guarantées of article I, section 1, and article XVIII, section 3, the Court
should harmonize the two constitutional provisions. (See City and County
of San Francisco v. Countj/ of San Mateo (1995) 10 Cal.4th 554, 563 [“In
~ choosing between alternative interpretations of cons‘titutional provisions we
are further constrained by our duty to harmonize various constitutional
provisions . . . in order to avoid the implied repeai of one provision by .
another. Implied repeals are disfavored.”].)¥ -
3. The Cou‘rt.CaanarmOnize The

Constitutional Guarantees Under

Article I With The Initiative-

Amendment Power By Evaluating

Whether A Proposed Amendment

Abrogating Fundamental Rights

Serves A Compelling Interest;

Proposition 8 Does Not Satisfy This

Test.

Even “inalienable”‘rights. were understood by many from the

-early days of statehood to be subject to restriction or abrogation when the

| public good requires (See, e.g., Ingram v. Colgan (1894) 106 Cal. 113,

23. Such harmonization would also give effect to the Framers’ intent,
discussed above, that the Declaration of Rights serve as a source of citizen
protection that is independent of the Bill of Rights. (See also, Cal. Const., art. I, §
24 [“Rights guaranteed by this Constitution are not dependent on those guaranteed
by the United States Constitution.”].)- '
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122-123 [““Any law which goes beyond that principle, which undertakes to
aBolish rights; the exercise of which does not involve an infringement of
the rights of others, or to limit the exercise of fights beyond what is
necéssary to pfovide for the public welfare and the general éecurity; cannof
be inbluded» in the police poWer.of the government. It is a governrﬁent

/

usurpation, and violates the principles of abstract justice, as they have been

29

deyc;,loped under our republican institutions.’” (citations omitted)]; Ex
parte Whitwell (1893) 98 Cal. 73, 79 [“If, therefore, a statute pﬁfpoﬂihg to
~ have beén_ énacteci to protect the public health, the public m_ora_ls,' or the
'public safe;cy haé no real or substantial relation to those objects, or is é
palpable invasi;n"of rights lsecured by the fﬁndameﬁtal law, it is the duty of |
the courts to éo adjudge, and thereby give effect to the cdnstitution.’-’
_'(Citation omitted)]; Ex parte Newman (185 8).9 Cal. 5‘02, 527 (dis. opn. of
Field, J.) [“Men havg an inalienable rigﬁt of pﬁrsﬂing and obtaining safety
- and happiﬁess, but svubjelct to such restrictions as the public good may

~ require.”]; see also Cal. Const. Art. 2, § 1 [“All political pov?er is inherent
in the people.. Government is instituted for their prOtection; secﬁrity, 'and |
'beneﬁt, and they have the right té altér or refofm it when the public good

may require” (emphasis added)].)
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If the initiative process were to encompass the unlimited

~ power to abrogate fundamental rights, article I, section 1, would be stripped

of all meaning. (Cf., Billiﬁgs v. Hall (1857) 7 Cal. 1, 17 (conc. opn. of

‘Burnétt, J.) [“[F]or the Constitution to declare a right inalienable, and at the

same time leave the Legislature unlimited power. over it, would be a
;:ontradiction in terms, an idle provision, proving that a Constitution was a
vmer'e parchment barrier, insufﬁc’ienf to protéCt the‘ citi.zen, delusive and
visionary, e;nd the practical result bf which Would be td\déstroy, not
conserve, thé righfs if vainly presumed to prbtect.”].) ,

The Court should give expressiori to the guarantees secured

by article I, section 1 by evaluating whether the proposed initiative-

amendment sufficiently furthers the public health, safety, of welfare. Mere

majority suppovrt alone for the measure does not suffice. (See Citizens’

‘Savings & Loan Assn. v. City of Tt opeka, supra, 8_,7_U..S. atp. 662, quoted
‘above; see also Tribe, American Constitutional Law (2d ed.) 1311

" [“[A]ttempts to ground constitutional rights of privacy or personhood in

conventional morality . . . are helpful but have inherently limited power.

For we are-talking, necessarily, about rights of individuals or groups

\ .

against the larger community, and against the majority — even an

overwhelming majority — of the society as a whole. Subject to the perils of .
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antimajoritarién judgment, courts — and all who take seriously their

vconsti.tutional oaths — must Iultimately define and defend rights against .

. government in terr;'ls independent of cdnsehsﬁs or majority will.”(Italics in
original).])

 Where fundamenfal rights and suspect classes are involved,

“strict scrutiny"’ énalysis is apperriaté in order that the power of the

_ 'initi’ative may be harmonized with the “inalie_nable’-’ éudrantees of 'article L. |
section 1 In this case, thc Court has already concluded that the f
justiﬁcétions advaﬁced to support Farhily Code 308.5 were insufﬁciént to

B justify denial of the right to marry fo ,.sérr'l_e-s',ex couples. (Ih' re Marriage
Ca&es, sup}a, 43 Cal.4th at pp. 848-856.) "G.iv'en that the proponents chose
simply to elevate the language of Faiﬁily Code section 308.5 into the |

- Constitution, and given that the proponents of Pr’oposiﬁon 8 advanced no‘
Qorﬂpelling need in furthera'nce of public health, safety, or Welfére for
abrogati,r:lg._thel fundamental rights of same sex couples, the outcome should
be no diffefeﬁt here. For the reasons art'iculatje’d in In re,Mdrriage Cases,
Proposition 8 shquld be stricken as inconsisfént with thé guarantees of
individual liberty safeguafded by érticlé I, section 1.' of the 4C0nstituti.on. ,
/11 |

/17
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IV.

CONCLUSION
‘Th_e use of the jnitiative power to take away a legal right
- deemed by this‘Court to be fundamental and ffom a grﬁup deﬁned by a
suspect claésiﬁcation is la matter of grave co'n.cern. Existing précédcnts of
this Court do not suppoft the_. invalidation of;Propos'iti"op 8 eitherasa
révisiorj orasa Violation of the separation of powers. ,H(;we\'/er,
Prop'osition 8 should Be invalidafed as Viola‘;ing the.inalienable right of .
liberty found in articlé I, section 1 of our Conétitution.
/11
| s
ey
.
111
/1]
e
111
/111
1)

111
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‘ Alternatively, if this Court ﬁ_nds the initiative constitutional,
it sh‘ould be narrowly construed t;) uphbld the marriages that took place
| | o prior té the: enactmént ofthe initiative.
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