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INTRODUCTION

Interveners’ amici would turn California constitutionalism on its
head. As these amici would have it, the Constitution’s foundational
guarantee of individual rights is no guarantee at all, and a small number of
petitioners (amounting to eight percent of the voters) have the power—for
any reason whatsoever—to put the fundamental rights of a minority group to
a popular vote. Yet, the Constitution that the People agreed to, and the
Constitution that the Attorney General is obligated to defend, is a
constitution that secures to all California citizens the enjoyment of liberty
except as may legitimately be restricted when public necessity dictates.

The initiative power is, indeed, an expression of the People’s
sovereignty, but it is not the only expression of that sovereignty, and more
importantly, it is not the fullest expression of that sovereignty. The People
express their full sovereignty when they act in convention to form or revise
the foundational charter that will secure their rights as individuals. The
People express a lesser scope of sovereignty in the initiative process. The
Constitution itself makes clear that, when the People are exercising the
power of initiative, they are not exercising the power of the full convention
or the power of revision.

The People acting in convention exercise supreme power; the People
through the initiative exercise a more limited power. Like legislative
amendments, initiative amendments are subject to judicial review for
compliance with the Constitution. Over a century ago, our Supreme Court
struck down a constitutional amendment proposed by the Legislature
because the Court deemed it to be substantively improper. The Supreme
Court and other courts have repeatedly struck down initiative-amendments
for non-compliance with the state Constitution’s prohibition against voter-

initiated revision of the Constitution and for violation of the Constitution’s



single-subject rule. The Constitution has other express and judicially
enforceable limitations on the enactment of initiative-amendments. And of
course, the Supreme Court has struck down initiative-amendments for
violating the United States Constitution. Judicial review of initiative-
amendments is not revolutionary. It is fundamental to our governing
constitutional structure. Unlike the circumstance when the People exercise
their sovereignty in convention, the People—when they exercise the more
limited sovereignty of the initiative power—are not the ultimate judges of
constitutional validity.

If the People, authorized by eight percent of the voters, could
abrogate the fundamental rights of minority groups simply by labeling their
ballot measure an “amendment” rather than a “statute,” then the Constitution
would provide a very weak safeguard for the People’s fundamental rights.

Proposition 8's validity must be measured against the
standard—inalienable rights—enshrined as article I, section 1 by the People
in convention. Inasmuch as Proposition 8 attempts to take away the right to
marry from a class of persons determined by this Court to be entitled to
enjoy that fundamental right like every other person, and for no compelling
reason, the measure must be stricken.

ARGUMENT
A. Proposition 8 Is An Ultra Vires Amendment Because It Abrogates

Fundamental Rights Protected By Article I, Section 1 Of The
California Constitution Without A Compelling Justification.

Several of the intervenors’ amici argue that this Court would be
engaging in a constitutional revolution of some sort if it were to agree with
the Attorney General and hold that Proposition 8 is unconstitutional as an
abrogation of the inalienable rights set forth in article I, section 1 of our
Constitution. They assert that acceptance of the Attorney General’s

argument would itself constitute a revision of the Constitution or would



?

violate the constitutional principle of separation of powers. But intervenors
amici misapprehend both the legal support for the Attorney General’s
position and the role of the judiciary in protecting constitutional rights.
1. The Text Of The Constitution Guarantees
Liberty For All

Our Constitution provides, “All people are by nature free and
independent and have inalienable rights.” (Cal. Const., art. I, § 1.) These
rights include “enjoying and defending life and liberty, acquiring possessing,
and protecting property, and pursuing and obtaining safety, happiness, and
privacy.” (Ibid.) Neither interveners nor their supporting amici have cited
to any authority suggesting that the Legislature possessed the power in 1911
to nullify the Constitution’s express guarantees of equality of liberty by
allowing a small percentage of voters (eight percent for a direct initiative and
five percent for an indirect initiative) to submit the fundamental rights of
individuals to a popular vote. The Legislature could not have effected such a
profound change in the fundamental principal of California constitutionalism
without returning to the convention for a revision. As certain of amici law
professors explain, the 1911 amendment creating the initiative process “was
intended to allow voters to bypass a foot-dragging legislature, not to oppress
vulnerable groups or strip courts of their traditional role of protecting
minority rights.” (Brief of Professors C. Edwin Baker, Robert A. Burt, and
Kermit Roosevelt 111 at p. 14.)

It is respondent’s contention the Conventions never invested the
Legislature with the power, by mere “amendment,” to effect a surrender of
individual rights to approval in a plebiscite unfettered by Article I, section 1

of the Constitution. If the Legislature never had the power, the people never

1. See Respondent’s Answer Brief at pp. 14-15 (explaining direct
and indirect initiatives.)



acquired such a power. The voters’ power by initiative-petition to amend the
Constitution could not have included the power to “amend” away the
Constitution’s foundational guarantee of equal liberty for all without a
demonstrable public necessity for doing so.

Proposition 8 is accordingly an unconstitutional amendment because,
without a compelling justification, it denies a suspect class the right to
marriage, which this Court has held to be “one of the basic, inalienable civil
rights guaranteed to an individual by the California Constitution” (/n re
Marriage Cases (2008) 43 Cal.4th 757, 781). On this point, the Attorney
General enjoys the support of respected constitutional scholars and other
amici.

Several amici-professors specializing in state constitutional law
explain that equality provisions of many state constitutions, including the
California Constitution, were influenced by section 1 of the Virginia Bill of
Rights. Written by George Mason and adopted a month before the
Declaration of Independence, the Virginia Bill of Rights was influenced
more by the teachings of natural law “‘rather than the dictates of the British

9

constitution . . ..”" (Brief of Professors of State Constitutional Law Robert
F. Williams et al., at p. 7, quoting Howard, For the Common Benefit:
Constitutional History in Virginia as a Casebook for the Modern
Constitution-Maker (1968) 54 Va. L. Rev. 816, 823.) “[M]uch of the
modern judicial doctrine of equality under state constitutions has its textual
basis in provisions such as section 1 of the Virginia Bill of Rights.” (/d. at p.
8.) Thus, while the words of Article I, section 1 reflect concepts derived
from natural law, they are now incorporated into the positive law of this
state. (Grodin et al., The California State Constitution: A Reference Guide

(1993), at p. 38 [observing that “California courts have viewed [article I,

section 1] from the outset as a positive protection against interference with



enumerated rights.”].) As one scholar of moderﬁ constitutionalism has
observed: “Behind these protections for individual liberty lies the
definitional core of constitutionalism: the belief that each person should be
free because he or she has inherent worth as a responsible, autonomous
human being.” (Murphy, An Ordering of Constitutional Values (1979) 53 S.
Cal. L. Rev. 703, 749.)

The words articulated in article I, section 1 clearly establish that
inalienable rights, like the right to marry, are rights that exist for “[a]//
people.” (Cal. Const., art. I, § 1, emphasis added.) Bar-association amici
point out: “No exception to article I, section 1, can exist without destroying
the meaning of the words ‘inalienable rights’ and ‘all people.” If anyone’s
‘inalienable rights’ can be denied by majority vote, then there is no reason
why all other ‘inalienable rights” guaranteed to ‘all people’ by article I,
section 1 are not equally up for grabs. . . . Rights that can be taken away
from some are neither ‘inalienable’ nor universal.” (Brief of Beverly Hills
Bar Association, California Women Lawyers, Women Lawyers Association
of Los Angeles, and Women Lawyers of Sacramento, at p. 20.)

Fortunately, our Constitution has never been interpreted to allow for
withdrawal of rights from a class of persons without a demonstrable public
need to do so. To the contrary, as a leading group of constitutional and civil
rights scholars has explained, “[t]he equality principle is a pervasive value
woven through the state Constitution, extending far beyond the equal
protection clause of article I, section 7(a).” (Brief of Constitutional and Civil
Rights Law Professors at p. 12.) This equality principle is found in many
other parts of our Declaration of Rights, including section 1 of article I, and

is supported in the holdings of this Court. (/d. at pp. 13-18.)¥ By depriving

2. The brief of amici Pacific Yearly Meeting of the Religious
Society of Friends, et al., sets forth a further reason why Proposition 8 is

h



same-sex couples of the right to marry, Proposition 8 would “reneg[e] on
this most basic textual and structural governmental commitment-the
underlying principle of equality.” (/d. at p. 18.) Because Proposition 8
violates this principle without a compelling reason, it may properly be
stricken down. (Brief of League of Women Voters, at pp. 5-8 [arguing
Proposition 8 is an unconstitutional amendment].)
2. The Judicial Power Lies To Review The

Constitutional Sufficiency Of Initiative

Constitutional Amendments.

Interveners’ supporting amici raise various arguments against this
Court’s exercise of the judicial power to review the constitutional sufficiency
of Proposition 8. Some of those amici argue that such an exercise of judicial
power infringes on the people’s sovereignty as expressed in the initiative
power. Others argue that such an exercise would violate the separation of
powers doctrine. And still others argue that this Court’s prior jurisprudence
compels subordination of the judicial power to the will of a majority of the
voters. Some of interveners’ amici contend that creation of the initiative
power in 1911 conferred upon the people “unfettered” power to amend the

Constitution in any way they wish. (See, e.g., Brief of Family Research

inconsistent with the textual guarantees of our Constitution. This brief traces
the requirement in article II, section 1 of the California Constitution, which
provides that the people may alter or reform their government “when the
public good may require,” to a parallel provision of the lowa Constitution.
(Friends’ Br. at pp. 7-8.) Amici then explain that “[t]he lowans of 1846,
who wrote the provision that set forth in article I, section 1 of the California
Constitution, saw that . . . vague directives” contained in other state
constitutions that simply allowed the legislature to decide which laws were
good for the state “had led to unfair and despotic laws.” (/d. atp. 11.)
These amici then explain that the requirement that the phrase “when the
public good may require” can be read, just as statutes provides for the
“public good,” to allow for only those laws that are not arbitrary or
discriminatory. (/d. at p. 13.)



Council, at p. 2.) According to these amici, as long as a constitutional
change constitutes an “amendment,” it is immune from judicial review.

None of these propositions have merit.

The Constitution confers on the judiciary the sole and exclusive
power to interpret the law. (Cal. Const., art. III, § 3; see also Department of
Social Services v. Superior Court (1997) 58 Cal.App.4th 721, 738 [noting
that it is a “judicial function . . . to declare law and determine rights™].) This
judicial power cannot be exercised by any other branch of
government—including the people. (Cal. Const., art. III, § 3 [“Persons
charged with the exercise of one power may not exercise either of the others
unless permitted by this Constitution.”]; see also Bodinson Mfg. Co. v.
California E. Com. (1941) 17 Cal.2d 321, 326 [“The judicial power is
conferred upon the courts by the Constitution, and in absence of a
constitutional provision, cannot be exercised by any other body.”].)} “The

judiciary, from the very nature of its powers and the means given it by the

3. If anything, judicial review of initiative-amendments to ensure
compliance with the Constitution’s guaranty of equal liberty implements the
Constitution’s mandate that the separate powers of government be exercised
separately. As the Court observed in Bixby v. Pierno (1971) 4 Cal.3d 130,
141:

The separation of powers doctrine articulates a basic philosophy of

our constitutional system of government; it establishes a system of

checks and balances to protect any one branch against the
overreaching of any other branch. [Citations.] Of such protections,
probably the most fundamental lies in the power of the courts to test
legislative and executive acts by the light of constitutional mandate
and in particular to preserve constitutional rights, whether of
individual or minority, from obliteration by the majority. [Citations].

Because of its independence and long tenure, the judiciary can

probably exert a more enduring and equitable influence in

safeguarding fundamental constitutional rights than the other two

branches of government, which remain subject to the will of a

contemporaneous and fluid majority.

7



Constitution, must possess the right to construe the Constitution in the last
resort, in those cases not expressly, or by necessary implication, reserved to
the other departments. It would be idle to make the Constitution the supreme
law, and then require the judges to take the oath to support it, and after all
that, require the Courts to take the legislative construction as correct.”
(Nougues v. Douglass (1857) 7 Cal. 65, 70.)

In asserting that the voters exercising the initiative power “sit above
the judiciary” (Brief of Family Research Council, at p. 13), interveners’
amici mistake the scope of the people’s sovereignty that is expressed in the
initiative power from the scope of the people’s sovereignty that is expressed
by the people in convention. Respondent concedes that the people “sit above
the judiciary” when the people exercise their sovereignty in convention.
(Brief of Prof. Karl M. Manheim, at pp. 3-5.) But when the voters are
exercising only the limited legislative power reserved to them in article IV,
section 1, they cannot insist on avoiding judicial review of their enactments.

The Constitution itself makes clear that the initiative power is but a
limited expression of the people’s sovereignty. Whereas the Constitutional
Convention embodies the “entire sovereignty of the people” (Livermore v.
Waite (1894) 102 Cal. 113, 117, italics added), the voters have reserved to
themselves only an aspect of the legislative power. (Cal. Const., art. IV, § 1.)
Indeed, the scope of even that reservation is smaller than is the scope of the
power possessed by the Legislature. Unlike the Legislature, the people have
no power—except at a constitutional convention—to propose fevisions to
the Constitution. (See Const., art. XVIIL, §§ 1, 3.) The people are expressly
precluded by article II, section 12 of the Constitution from enacting certain
statutes—statutes that would name a private corporation to perform a
particular function or a person to hold an office—that are within the power

of the Legislature to enact on its own. (See Calfarm Ins. Co. v. Deukmejian



(1989) 48 Cal.3d 805, 835, fn. 29.) And, of course, voter-enacted
amendments are not immune from judicial review to determine compliance
with the Fourteenth Amendment. (Seé Mulkey v. Reitman, supra, 64 Cal.2d
529.) Put simply, the voters are not empowered by the initiative process 1o
be the final judges of their own initiative measures.

And indeed, this Court has long exercised the judicial power to test
the constitutional sufficiency of constitutional amendments. In Livermore v.
Waite (1894) 102 Cal. 113, this Court rejected a purported constitutional
amendment proposed by the Legislature for the reason that it did not suffice
as an “amendment” within the Constitution’s contemplation. The
constitutional amendment at issue in Livermore would have moved the state
capitol from Sacramento to San Jose “provided, that the state shall receive a
donation of a site of not less than ten acres and one millions dollars before
such removal shall be had.” (/d. at p. 114.) The amendment also required
prior approval of the new capitol site by the governor, the secretary of state
and the attorney general before the move would become effective. (/d. at pp.
114-115.)

In considering a suit seeking to block a vote on this amendment, this
Court acknowledged that the existing constitutional provision establishing
the capitol in Sacramento “may be amended in the same manner as any other
portion of that instrument.” (/d. at p. 120.) But the Court also noted that the
proposed amendment, if approved by the voters, would not have resulted in a
move of the capitol to San Jose unless the land and money were donated and
the site was approved by the state officials. (/d. at p. 123.) On this basis,
the Court held that the amendment was ultra vires because it would become
effective only upon contingencies that were outside the control of the people:
/1]
/11



[F]or the purpose of determining the extent of the power
conferred upon the legislature to propose amendments to the
constitution, we must assume that it is only such amendments

as may naturally and reasonably belong to the elements of the

constitution. The amendment proposed substitutes for, or

rather superadds to, the will of the people another will or

judgment, without which its own will can have no effect, and

which is therefore made the controlling judgment before the
amendment can have any operative existence. As the proposed
amendment is therefore only a proposition for the people to

submit to some other individuals or body to determine whether

there shall be a change of the seat of government, we hold that

it is not such an amendment as the legislature has been

authorized to submit to their votes.
(/d. at pp. 123-124 (emphasis added).)

The Waite decision has often been cited because of its discussion of
the distinction between constitutional revisions and amendments.
(McFadden v. Jordan (1948) 32 Cal.2d 330, 350, quoting Livermore v.
Waite, supra, 102 Cal. at pp. 118-119.) But it is also an example of a
judicial decision holding that a constitutional change was substantively
improper—even though the change itself was an amendment rather than a
revision.

Interveners must necessarily concede that the Court has power to
review initiative-amendments for compliance with the California
Constitution; interveners urge this Court to declare Proposition 8 a
constitutionally permissible amendment rather than constitutionally
impermissible revision. And this Court and other courts have rendered
similar judgments in the past. (See McFadden v. Jordan (1948) 32 Cal.2d
330, 334; California Assn. of Retail Tobacconists v. State of California
(2003) 109 Cal.App.4th 792, 833.) The Court has also enforced the

Constitution’s mandate that initiative-amendments encompass only a single

subject. (Cal. Const., art. 11, § 8; Perry v. Jordan (1948) 34 Cal.2d 87, 90-

10



94.) And if the court lacked the power to enforce the Constitution against
initiative amendments, the proscriptions of article 11, section 12 would be
meaningless. That provision expressly precludes adoption of any
constitutional amendment “that names any individual to hold any office, or
names or identifies any private corporation to perform any function or to
have any power or duty.” (Cal. Const., art. II, § 12.)

It is too late in the day to argue that the judicial power of the State
does not lie to assess the constitutional compliance of initiative
amendments.? As in Livermore v. Waite, supra, if Proposition 8 is
incompatible with the guarantees of article I, section 1-as respondent
contends it to be-then it may be stricken as ultra vires, notwithstanding that
the measure is not a “revision” of the Constitution.

Nor does this Court’s decision in People v. Frierson (1979) 25 Cal.3d
142 (Frierson) compel a different conclusion. Various of interveners’
supporting amici cite Frierson to support their contention that the people’s
will must be deferred to when it contradicts a court ruling.

Respondent does not dispute the voters” power by initiative to

effectively reverse holdings of this Court on a purely prospective basis. But

4. One group of amici supporting interveners suggests that this
Court lacks authority to strike down an initiative constitutional amendment
because there is no express constitutional provision allowing for such
judicial review. (Brief of Center for Constitutional Jurisprudence at pp. 32-
37.) But it cannot be questioned that this Court sits as the court of last resort
when questions relating to the California Constitution’s guarantees are at
issue. (Raven v. Deukmejian (1990) 52 Cal.3d 336, 354.) These amici argue
that Proposition 8, as a later-enacted provision, should control over the rest
of the Constitution. (Center for Constitutional Jurisprudence Br. at pp. 8-
11.) Respondent respectfully suggests that, if this rule were absolute, then
the single-subject rule and the revision-amendment rules in our Constitution
would be nullities, because they are longstanding constitutional rules that are
invariably used to judge the validity of later-enacted constitutional
provisions.

11



respondent does dispute the power to do so in violation of the Constitution’s
guarantees of liberty and privacy to all Californians.

In Frierson, this Court upheld the constitutionality of Article I,
section 27, which re-instituted the death penalty in California via an initiative
amendment following the court’s decision in People v. Anderson (1972) 6
Cal.3d 628. Anderson held that the death penalty violated our state’s
constitution ban on cruel or unusual punishment. The defendant in Frierson
argued that the initiative amendment enacting Article I, section 27 amounted
to a revision of the Constitution, and thus was invalid. (/d. at pp. 186-187.)
This Court disagreed. |

The amici’s reliance on Frierson for the premise that the people have
an unfettered power to enact constitutional amendments that are directly
contrary to a court’s holding is wide of the mark. Indeed, Frierson itself
confirms that the voters’ power is limited at least to the extent it is wielded in
a manner that violates the federal Constitution. (See also Mulkey v. Reitman,
(1966) 64 Cal.2d 529, affd. sub. nom. Reitman v. Mulkey (1967) 387 U.S.
369.)

Proposition 8 implicates questions far more serious than those that
faced the Court in Frierson. The amendment in Frierson involved voter
clarification of the “contemporary standard of decency” (People v. Anderson,
supra, 6 Cal.3d at pp. 647-648), an evolving standard that is used to
determine whether punishment is cruel or unusual. It is a standard that, by its
nature, considers the body politic for its measure. Despite the voters’
confirmation that execution for murder does not constitute cruel or unusual
punishment within the meaning of the California Constitution, the ban
against cruel or unusual punishment nevertheless remains as a constitutional
safeguard for all Californians (Cal. Const., art. I, § 17); the Constitution’s

guarantee of equal liberty remains intact. Proposition 8, in contrast,

12



purports to redefine the body politic by defining a class of persons—without
reference to public necessity—to be outside the Constitution’s guarantee of
the right to marry.

Therefore, although the circumstances giving rise to this case are
unprecedented, the Attorney General’s argument invokes both this Court’s
jurisprudence and the spirit and letter of article I, section 1 of the state
Constitution. In order to ensure that our Constitution’s promise of
inalienable rights for all remains intact, this Court shouid strike down
Proposition 8 as inconsistent with the core principles of that document.

B. Proposition 8 Does Not Retroactively Or Prospectively

Invalidate Existing Marriages.

1. Applying Proposition 8 To Existing Marriages
Would Constitute A Retroactive Application Of
The Initiative.

Although they approach their arguments from somewhat different
standpoints, several amici assert, in effect, that Proposition 8 should not be
viewed as having a retroactive effect on existing same-sex marriages® but
merely as declaring that such marriages are not valid or recognized in
California. Proceeding from this premise, these amici, not unlike
interveners, then urge this Court to find that the existing marriages are no
longer valid or recognized. In so doing, these amici beg the underlying
question of whether applying Proposition 8 to existing marriages would be
retroactive and whether the. initiative was intended to have such an effect.

Yet, applying Proposition 8 to existing marriages would plainly result in the

5. Several amici have adopted the interveners’ use of the phrase
“interim marriages” to describe the marriages of same-sex couples entered
into before the passage of Proposition 8. Rather than use such terminology,
which assumes that the marriages are no longer valid, this brief will use the
term “existing marriages” in referring to the pre-election marriages.
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retrospective application of a presumptively prospective measure and do so
in the absence of any evidence that voters intended such a harsh result.

To begin with, this Court should categorically reject the theory
advanced by amici Campaign for California Families and Eagle Forum
Education and Legal Defense Fund that Proposition 8 was merely
declaratory of existing law concerning the definition of marriage and does
not implicate the issue of retroactivity. (Brief of Campaign for California
Families, at pp. 18-19; Brief of Eagle Forum Education and Legal Defense
Fund, at pp. 22-24.) This assertion is contrary to well-settled authority.
“When this couﬁ ‘finally and definitively’ interprets a statute, the legislature
does not have the power to then state that a later amendment merely declared
existing law.” (Carter v. California Dept. of Veterans Affairs (2006) 38
Cal.4th 914, 922.) A legislative amendment “changes the law; it does not
merely state what the law always was.” (McClung v. Employment
Development Dept. (2004) 34 Cal.4th 467, 470.) In In re Marriage Cases,
this Court held that sections of the Family Code limiting marriage to
opposite-sex couples violated the California Constitution. Regardless of the
effect of Proposition 8, that decision remains the definitive interpretation of
these provisions at the time it was issued. Significantly, neither interveners
nor any other amici appear to join in the assertion that Proposition 8 merely
declared existing law as if /n re Marriage Cases had never been decided.

Eagle Forum cites no authority for its assertion that this rule binds the
Legislature but not the voters when exercising their initiative power. (Brief
of Eagle Forum, at p. 23.) To the contrary, initiatives are subject to “the
same rules and cannons of statutory construction as ordinary legislative
enactments.” (Rosasco v. Commission on Judicial Performance (2000) 82
Cal.App.4th 315, 323.)

111
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Nor is there any merit to the assertion advanced by amicus curiae
Professors of Law? that Proposition 8, while not retroactively voiding
existing marriages, renders these marriages prospectively invalid. (Brief of
Professors of Law, at pp. 19-20.) The same holds for amicus Eagle Forum’s
closely related assertion that Proposition 8 is not retroactive on the ground
that it “merely denies validity and recognition.” (Brief of Eagle Form, at p.
21.) The difficulty with these arguments is that they would enforce
Proposition 8 against existing marriages while side-stepping the fundamental
question of whether this would amount to retroactive application of the
measure.

“‘A retrospective law is one which affects rights, obligations, acts,
transactions and conditions which are performed or exist prior to the
adoption of the statute.”” (detna Cas. & Sur. Co. v. Industrial Acc. Com.
(1947) 30 Cal.2d 388, 391, quoting American States W. S. Co. v. Johnson
(1939) 31 Cal.App.2d 606, 613.) Or as this Court more recently observed,
“‘[E]very statute, which takes away or impairs vested rights acquired under
existing laws, or creates a new obligation, imposes a new duty, or attaches a
new disability, in respect to transactions or considerations already past, must
be deemed retrospective.”” (Myers v. Phillip Morris Cos. (2002) 28 Cal.4th
828, 839, quoting Landsgraf'v. USI Film Products (1994) 511 U.S. 244,
269.)

Here, prospectively invalidating thousands of marriages against the
wishes of the married couples would affect acts that were “performed . . .
prior” to passage of Proposition 8 and would “take[] away or impair|] vested
rights” of couples who married under existing law. It makes no sense to

suggest that marriages may be prospectively invalidated without affecting the

6. Professors Lynn Wardle, Jane Adolphe, A. Scott Loveless, John
Eidsmoe, Richard Wilkins, and Scott FitzGibbon.
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pre-existing relationships between these couples. A marriage is not merely
an isolated past event; it is an ongoing relationship entitled to dignity and
respect. (/n re Marriage Cases, supra, 43 Cal.4th at pp. 814-815
[recognizing that “the right to marry represents the right of an individual to
establish a legally recognized family with the person of one’s choice, and, as
such, is of fundamental significance both to society and to the individual’’].)
Would any married couple agree that prospectively invalidating their
relationship by fiat does anything other than undo their pre-existing, settled
expectations? To ask the question is to answer it.

The significant harm that would be caused by invalidating thousands
of existing marriages has been discussed by a number of amici who urge this
Court to uphold the ongoing validity of these marriages. For example, the
Professors of Family Law” have identified a wide range of rights and
responsibilities that adhere to the institution of marriage. (Brief of
Professors of Family Law, at pp. 16-18.) And, of course, marriage includes
intangible benefits and alters the way individuals plan their lives and futures.
(/d. at pp. 19-25.) It also materially changes their relationships with third
persons and other family members. (/bid.) Recognizing that marriage is
built upon “an expectation of permanence subject only to voluntary
dissolution,” other amici have highlighted the retroactive effect of
invalidating these settled expectations on a prospective basis. (Brief of Our
Family Coalition, et. al., at pp. 4, 18-25.) Still others have focused on the
potentially serious emotional harm faced by the children of couples whose
marriages are prospectively invalidated by upsetting their settled family

relationships—harm that would undoubtedly cause its own adverse impacts

7. The Professors of Family Law brief has been submitted on behalf
of 28 professors affiliated with California law schools. (Brief of Professors
of Family Law, at pp. 1-3.)
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on the couples themselves. (Brief of Children’s Law Center of Los Angeles,
et. al., at pp. 20-25.) |

Further, serious concerns have been raised regarding the prospective
adverse impact that would be caused to employers and employees alike if
Proposition 8 were construed as invalidating existing marriages. (See
generally, Brief of San Francisco Chamber of Commerce, et. al.) Regardless
of the relative merits of any individual question that would be raised by
widespread invalidation, these concerns highlight the significant burdens that
invalidation would impose on all persons concerned. (See, e.g., id. at pp. 38-
40.) These concerns and the others identified by amici demonstrate the wide
range of retroactive effects that invalidation would entail.

This Court has drawn a distinction between “primary retroactivity”
and "secondary retroactivity.” (20th Century Ins. Co. v. Garamendi (1994) 8
Cal.4th 216, 281.) “*“Primary” retroactivity’ . . . obtains when regulations

LA 1)

“alter[] the past legal consequences of past actions.”” (/bid., quoting
American Min. Congress v. U.S.E.P.A. (9th Cir. 1992) 965 F.2d 759, 769.)
“*“*Secondary” retroactivity’ occurs when regulations ‘affect[] the future
legal consequences of past transactions.”” (/bid., quoting National Medical
Services, Inc. v. Sullivan (9th Cir. 1992) 957 F.2d 664, 671.) Because the
ongoing nature of the marriage relationship involves both past and future
legal consequences, application of Proposition 8 to existing marriages would
implicate both primary and secondary retroactivity.

It follows that amici opposed to the continued validity of existing

same-sex marriages, like interveners, err in suggesting that retroactivity

analysis can be avoided.

iy
/1]
iy
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2. Proposition 8 Does Not Expressly Or Clearly
And Unequivocally Apply Retroactively To
Existing Same-sex Marriages.

“Courts addressing retroactive application of initiatives generally
follow a two-step analysis. . . . First, the court must determine whether the
initiative has been retroactively applied. If so, the court must then decide if
the people intended that the statute be so applied.” (Yoshioka v. Superior
Court (1997) 58 Cal.App.4th 972, 979.) Here, as discussed above, applying
Proposition 8 to existing marriages would amount to a retroactive
application. And no amici has persuasively supported the interveners’
contention that Proposition 8 was intended to have this retroactive effect.

Like interveners, no amici appears to seriously argue that Proposition
8 expressly applies retroactively to existing marriages. The absence of such
a provision “strongly supports prospective operation of the measure.”
(Evangelatos, supra, 44 Cal.3d at p. 1209.) Indeed, the Professors of Law
brief underscores the lack of express retroactivity by noting the lack of
phrases in the measure that would suggest retroactivity. (Brief of Professors
of Law, at pp., 10-19 [commenting on absence of terms “void” and
“contracted after” in Proposition 8].) This brief, which frankly
acknowledges that the measure’s use of the terms “is” and “only” indicates
prospective application, persuasively demonstrates that Proposition 8 cannot
be interpreted on its face to have retroactive application. (/d. at pp. 8-10.)
Similarly, amicus Eagle Forum concedes the “lack of a retroactivity clause”
in Proposition 8. (Brief of Eagle Forum, at p. 22.)

When an initiative “does not expressly state that it will apply
retroactively, [the court] must determine the electorate’s intent.” (Yoshioka v.
Superior Court, supra, 58 Cal. App.4th at p. 980.) There must be a “clear
and unavoidable implication [that] negatives the presumption™ of

prospective application. (Evangelatos v. Superior Court (1988) 44 Cal.3d
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1188, 1208.) But again like interveners, the amici struggle to draw from the
text or the extrinsic materials an implication that Proposition 8 applies to
existing marriages.

For example, amicus Campaign relies on a limited set of ambiguous
phrases from the voter’s guide in an effort to discern the voters” intent.
(Brief of Campaign, at p. 18.) Contrary to Campaign’s assumption, the
phrase “restores the definition of marriage,” used in the proponents’ ballot
pamphlet argument, does not support retroactive application because it could
just as easily mean restoring that definition at the time of the election. (/bid.)
Indeed, given the historical context of the measure, this would be the most
reasonable interpretation. (Respondent’s Answer Brief, at pp. 61-75.) Nor
does the use of the single word “when” in the phrase “regardless of when or
where performed” in the proponents’ ballot pamphlet rebuttal, even in
context, convey retroactive application. (Brief of Campaign, at p. 18.) Read
in conjunction with the measure itself, which is phrased in the present tense,
this phrase at most implies present and future application, not retroactive
application to past marriages. Certainly, these isolated phrases are not the
“clear and unavoidable™ expression of intent that must be shown to
overcome the presumption of prospectiveness.

Amicus Eagle Forum, like Campaign, cites to the ambiguous use of
the word “restore” in the proponent’s ballot pamphlet argument. (Brief of
Eagle Forum, at p. 23.) Eagle Forum also relies on the ballot pamphlet

“ee

assertions that Proposition 8 ““overturns the flawed legal reasoning’ of
Marriage Cases and ‘ensures that gay marriage can be legalized only
through a vote of the people™ as showing voter intent to invalidate existing
marriages. (/bid.) This language appears in the rebuttal to the opponents’
argument. (See Respondent’s Req. for Jud. Notice, at Exh. 14, p. 57.) But it

{11
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does nothing to inform voters that a reversal of the legal effect of /n re
Marriage Cases would be applied retroactivity rather than prospectively.

Nor does the analogy to the Thirteenth Amendment of the United
States Constitution offered by Campaign and the Professors of Law support
an inference that Proposition 8 invalidates existing marriages. That
amendment, of course, provides that “[n]either slavery nor involuntary
servitude . . . shall exist within the United States, or any place subject to their
jurisdiction.” There is nothing in the extrinsic materials to suggest that the
drafters of Proposition 8 relied on the wording of the Thirteenth
Amendment. Nor does Proposition 8 track the language of that Amendment.

Tellingly, none of the amici who have offered extended arguments in
favor of applying Proposition 8 to existing marriages have responded
directly to the arguments made by the Attorney General in prior briefing
contesting an express or implied intent to apply the measure retroactively.
(Respondent’s Brief., at pp. 61-75.) Nor do these amici respond to the
arguments made by petitioners on this issue in their reply briefs. (See
Strauss Reply Brief, at pp. 38-70; CCSF Reply Brief, at pp. 43-66.)

Even more tellingly, these amici contradict one another and
themselves in urging this Court to invalidate existing marriages. The
Professors of Law treat existing marriages as retrospectively valid but
prospectively invalid whereas the Campaign implies that they no longer
entitled to any recognition at all. Eagle Forum falls somewhere in between,
asserting that Proposition 8 declared existing law, but applies prospectively,
not retroactively. These contradictory analyses underscore that a clear and
unequivocal intent to apply Proposition 8 retroactively cannot be discerned
from the text of that measure or from the extrinsic materials.

Thus, amici unwittingly point to a conclusion diametrically opposite

from that urged in their briefs. Although amici assert that it applies to
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invalidate existing marriages, Proposition 8 does not expressly provide for
retroactive application of its terms to those marriage and the extrinsic
materials do not support an inference that this was the voters’ intent.
Certainly, neither interveners nor amici have persuasively shown that the
voters intended this result. But as discussed above, applying Proposition 8 to
existing marriages would amount to a retroactive application of that measure.
Since there is no evidence that retroactive application was intended _by the
voters, it follows that Proposition 8 may not be applied to existing marriages.
These marriages must continue to be recognized as valid under California
law.
¥ Retroactive Application Of Proposition 8

Would Violate The Settled Expectations Of

Persons Who Entered Into Same-sex

Marriages.

Even if there were evidence of retrospective intent, a measure may
not be applied retroactively if that would be “prohibited by state or federal
constitutional provisions.” (Yoshioka v. Superior Court, supra, 58
Cal.App.4th at p. 979.) “A retrospective law is invalid, . . . if it conflicts
with certain constitutional protections, e.g., if it (a) is an ex post facto law . .
. (b) impairs the obligation of a contract . . . or (¢) deprives a person of a
vested right or substantially impairs that right, thereby denying due process.”
(7 Witkin, Summary of California Law (10th ed. 2005) Constitutional Law,
§ 623, atp. 1017-1018.) As demonstrated in the earlier brief submitted by
the Attorney General, both vested rights and recognized contract interests
would be infringed by retroactive application of Proposition 8.

(Respondents Brief, at pp. 71-75.)

Other amici have expanded on these issues and agreed with the

Attorney General as to the impact of Proposition 8 on existing marriages if it

were to be applied retroactively. For example, the Professors of Family Law
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have identified tangible and intangible rights and benefits of marriage that
couples would stand to lose through retroactive application of the measure.
(Brief of Professors of Family Law, at pp. 14-25.) Moreover, the Professors
of Family Law analyze the factors identified by this Court (also cited in
Respondent’s Brief at p. 72) in determining whether retroactivity
contravenes due process concerns. (/d. at pp. 28-37; see In re Marriage of
Bouguet (1976) 15 Cal.3d 583, 592 [identifying six-factor analysis].) As
argued in brief submitted by the Attorney General and as discussed in the
Family Law Professors brief, these factors weigh against retroactive
application—assuming that the measure is retroactive—in order to avoid due
process violations.

These due process concerns are sufficient to establish that applying
Proposition 8 to existing marriages would effect an improper retroactive
invalidation. Like the Attorney General, other parties have raised the
additional question of whether applying Proposition 8 to invalidate
marriages that were not void ab initio would violate the contract clauses of
the Federal or California Constitutions. (Brief of Billy DeFrank LGBT
Community Center, et. al. [arguing that retroactive application of Proposition
8 would violate California contract clause].) But whether analyzed as a
‘matter of due process or contract rights, invalidating the settled expectations
of partners to existing, valid marriages by effectively voiding those
marriages would be contrary to this Court’s existing retroactivity law in
matters involving settled marital expectations. (See, e.g., In re Marriage of
Fabian (1986) 40 Cal.3d 440, 450 [reserving retroactivity of marital property
statutes for “those rare instances when such disruption is necessary to
promote a significantly important state interest.”])

These concerns undercut the assertion of amicus Eagle Forum that

Proposition 8 would not affect existing rights and obligations. tBrief of
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Eagle Forum, at p. 21.) Contrary to the argument of Eagle Forum, it is
insufficient to suggest that married persons may merely substitute “marriage-
like rights” under California statutes (presumably domestic partnership laws)
or enforee substantive rights in equity. (/bid.) The same hold true for the
“incidents of marriage” approach urged by the Professors of Law. (Brief of
Professors of Family Law, at p. 18.) Eagle Forum also errs in asserting that
the pendency of Proposition 8 prior to the November 2008 election deprived
couples of settled expectations on the viability of same-sex marriages. (Brief
of Eagle Forum, at p. 21.) This is another way of presenting the flawed
assertion that Proposition 8 merely declared existing law. (See discussion,
infra.)

Nor would application of the “putative spouse” doctrine advanced by
the Professors of Law alleviate the due process concerns raised by
retroactive invalidation. (Brief of Professors of Law, at pp. 21-27.) Under
the putative spouse doctrine, an innocent party may be entitled to relief
where a marriage is invalid due to some legal infirmity. (Estate of DePasse
(2002) 97 Cal.App.4th 92, 107.) The doctrine is codified in the Family
Code: “If a determination is made that a marriage is void or voidable and the
court finds that either party or both parties believed in good faith that the
marriage was valid, the court shall . . . [d]eclare the party or parties to have
the status of a putative spouse.” (Fam. Code, § 2251, subd. (a).) Yet,
amicus fails to demonstrate that the putative spouse doctrine would convey
the same benefits, dignity and respect as the institution of licensed marriage
and downplays the harm caused couples required to obtain court
declarations.

Indeed, the proposed putative spouse solution underscores the general
failure of interveners or any amici to identify any means of protecting the

interests of married couples if Proposition 8 is applied retroactively. Like
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interveners’ suggestion of legislative or judicial action, such
recommendations would impose significant burdens on the couples and
other parties and leave all concerned in legal limbo. (See Brief of Francisco
Chamber of Commerce, et. al., at pp. 38-40.) Nor do they recognize the
other benefits, tangible and intangible, provided by the marital relationship.
(Brief of Professors of Family Law, at pp. 14-25.) Such suggestions merely
underscore that retroactive application of Proposition 8 would invade the
vested interests and settled expectations of persons who married in reliance
on this Court’s decision in Marriage Cases.
4. Applying Proposition 8 To Existing Marriages

Would Lead To An Unprecedented

Interference With Established Marital

Relationships.

Despite the filing of dozens of briefs by petitioners, respondents,
interveners and amici, it does not appear that any party has identified any
prior decision in which a court retroactively applied a statute to invalidate
marriages in the way interveners and some amici urge here. The action
urged by these parties thus appears to be legally unprecedented.

The closest authority on point cited by petitioners and amici
demonstrates that courts have protected the expectations of married parties in
the face‘ of statutes changing the types of marriages recognized by law. For
example, the Professors of Family Law cite cases upholding the validity of
common law marriages after the enactment of statutes abolishing the
doctrine. (Brief of Professors of Family Law, at pp. 25-27.) Similar
authority has been cited even in the context of antimiscegenation statutes.
(/d. at pp. 27-28; Brief of Our Family Coalition, at p. 8 [citing cases
addressing impact of statutes changing antimiscegenation and first-cousin
marriage law].)

111

24



Moreover, in the Nineteenth Century, courts facing an analogous
issue involving “legislative divorces™ generally elected to uphold existing
marital relationships. At one time, “the granting of divorce by legislative
decree was . . . considered appropriate in some states” and “had enjoyed |
wide acceptance.” (Note, Prospective Overruling and Retroactive
Application in the Federal Courts (1962) 71 Yale L.J. 907, 916 (Prospective
Overruling).) Questions of retroactivity arose when the power to granf such
divorces “was terminated by a judicial decision that the power had not
existed in the legislature ab initio.”” (Ibid.) Generally, the courts chose to
recognize the continuing legitimacy of legislative divorces to avoid upsetting
the settled expectations of all persons concerned. (/d. at pp. 916-917.) As
another observer noted, “The legislative divorce cases afford another early
exception to the retroactive application of a court decision.” (Traynor, Quo
Vadis: Prospective Overruling: a Question of Judicial Responsibility (1999)
50 Hastings L. J. 771, 773.)

For example, in Bingham v. Miller, the Ohio Supreme Court
invalidated legislative divorces as encroaching on the power of the judiciary
under the state constitution. (Bingham v. Miller (1848) 17 Ohio 445.) But
the Court chose not to treat the divorces as invalid to avoid harm to children
and to subsequently contracted marriages. (/d. at p. 448-449.) “The effect
of the decision was that while no more legislative divorces could be granted,
those already granted would be respected, even though the legislature had
lacked power to grant them.” (Prospective Overruling, supra, 71 Yale L.J.
at p. 917, accord: Richeson v. Simmons (1870) 47 Mo. 20; cf: Winkles v.
Powell (1911) 173 Ala. 46, 55 So. 536.)

These decisions show that historically courts have chosen to respect
- settled expectations as to the existence of marital relationships by not

applying decisions and statutes retroactively in the absence of a compelling
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reason to do so. If Proposition 8 is upheld as valid, the same reasoning
should apply here and the measure should not be applied to existing
marriages.
8 Invalidating Existing Marriages In This
Proceeding Would Deprive Affected Persons Of
Due Process Of Law

If this Court is at all inclined to consider applying Proposition 8
retroactively, it should nonetheless decline the invitation. Since at tiny
percentage of the thousands of persons married before the election are before
this Court, it would be a fundamental denial of due process to declare the
marriages invalid in this proceeding,

Unlike the situation in the Lockyer proceeding, these persons would
be indispensable parties to any proceeding declaring the marriages invalid.
(See Lockyer v. City and County of San Francisco (2004) 33 Cal.4th 1055,
1115.) Although the present proceeding, like Lockyer, has been framed as a
pure question of law, the validity of the marriages under Marriage Cases is a
fact that distinguishes this proceeding from that earlier decision. (/bid.) In
Lockyer, this Court noted that the same legal issue would be applicable in all
proceedings. (/bid.) But because the Court is considering the retroactive
application of a measure to existing marriages entered into in good faith
under existing law, rather than the effect on marriages that were licensed
without authorization by city and county officials, it cannot be presumed that
this would be true for all existing marriages.

It is well-settled that the right to due process includes “reasonable
notice and an opportunity for hearing.” (7 Witkin, Summary of Cal. Law .
(10th ed. 2005) Constitutional Law, § 640, p. 1041; see Anderson v.
Superior Court (1989) 213 Cal.App.3d 1321, 1330 [deprivation of due

process by lack of adequate and timely notice].) Here, regardless of this
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Court’s decision, couples impacted by application of Proposition 8 should be

given the opportunity to present any arguments as may be warranted in

future proceedings.

CONCLUSION

If allowed to remain in effect, Proposition 8 will make an

unprecedented change to the California Constitution by taking away the

fundamental rights of a vulnerable minority. The Attorney General urges

this Court to strike this initiative down as an invalid amendment.

Alternatively, if Proposition 8 is upheld, the Attorney General urges the

Court to hold that the existing marriages of same-sex couples remain valid.
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Imperial Counties

450 B Street, Suite 1420

San Diego, CA 92101

Representing Petitioners Karen L.
Strauss, Ruth Borentein, Brad Jacklin,
Dustin Hergert, Eileen Ma, Suyapa
Portillo, Gerardo Marin, Jay Thomas,
Sierra North, Celia Carter, Desmund
Wu, James Tolen, and Equality
California

David C. Codell

Law Office of David C. Codell
9200 Sunset Blvd., Penthouse Two
Los Angeles, CA 90069

Representing Petitioners Karen L.
Strauss, Ruth Borentein, Brad Jacklin,
Dustin Hergert, Eileen Ma, Suyapa
Portillo, Gerardo Marin, Jay Thomas,
Sierra North, Celia Carter, Desmund
Wu, James Tolen, and Equality
California

Stephen V. Bomse

Orrick, Herrington & Sutcliffe LLP
405 Howard Street

San Francisco, CA 94105

Representing Intervenors Dennis
Hollingsworth, Gail J. Knight, Martin F.
Gutierrez, Hak-Shing William Tam,
Mark A. Jansson, &
Protectmarriage.com

Andrew P. Pugno

Law Offices of Andrew P. Pugno
101 Parkshore Dr., Ste 100
Folsom, CA 95630

Representing Intervenors Dennis
Hollingsworth, Gail J. Knight, Martin F.
Gutierrez, Hak-Shing William Tam,
Mark A. Jansson, &
Protectmarriage.com

Kenneth Winston Starr
24569 Via De Casa
Malibu, CA 90265-3205




Representing Respondents Mark B.
Horton and Linette Scott

Kenneth C. Mennemeier

Andrew W. Stroud

Kelcie M. Gosling

Mennemeier, Glassman & Stroud LLP
980 9th Street Suite 1700

Sacramento, CA 95814-2736

Representing Petitioners Robin Tyler
and Diane Olson

Gloria Allred Michael Maroko
| Cheri Schroeder ~ Coty Rafaely
John Steven West

Allred, Maroko & Goldberg
6300 Wilshire Boulevard, Suite 1500
Los Angeles, CA 90048-5217

Representing Intervener Campaign for
California Families

Mary E. McAlister Esq.
Liberty Counsel

P.O.Box 11108

Lynchburg, VA 24506-1108

Representing Petitioner City and County
of San Francisco

Therese M. Stewart

Office of the City Counsel

City Hall, Room 234

1 Dr. Carlton B. Goodlett PI.
San Francisco, CA 941024682

Representing Petitioner City and County
of San Francisco

Jerome B. Falk

Howard, Rice, Nemerovski, Canady,
Falk & Rabkin

Three Embarcadero Center, 7th Floor
San Francisco, CA 94111

Representing Petitioner County of Santa
Clara

Ann Miller Ravel, County Counsel
Juniper Lesnik

Tamara Lange

Office of the County Counsel

70 West Hedding Street

East Wing, Ninth Floor

San Jose, CA 95110

Representing Petitioner City of Los
Angeles

David J. Michaelson

Office of the Los Angeles City Attorney
200 N. Main Street

City Hall East, Room 800

Los Angeles, CA 90012

Representing Petitioner County of Los
Angeles

Judy Welch Whitehurst

Office of the Los Angeles County
Attorney

648 Kenneth Hahn Hall of Administration
500 West Temple Street

Los Angeles, CA 90012 -




Representing Petitioner County of
Alameda

Richard E. Winnie, County Counsel
Brian E. Washington

Claude Kolm

Alameda Office of County Counsel
1221 Oak Street, Suite 450

Oakland, CA 94612

Representing Petitioner County of Marin

Patrick K. Faulkner, County Counsel
Sheila Sha Lichtblau

3501 Civic Center Drive, Rm 275
San Rafael, CA 94903

Representing Petitioner County of San
Mateo

Michael P. Murphy, County Counsel
Brenda B. Carlson

Glenn M. Levy

Hall of Justice & Records

400 County Center, 6th Floor
Redwood City, CA 94063

Representing Petitioner County of Santa
Cruz

Dana McRae

Santa Cruz County Counsel
701 Ocean Street, Room 505
Santa Cruz, CA 95060

Representing Petitioner City of Fremont

Harvey E. Levine, City Attorney
Nellie R. Ancel

3300 Capitol Avenue

Fremont, CA 94538

Representing Petitioner City of Laguna
Beach

Philip D. Kohn City Attorney
City of Laguna Beach

Rutan & Tucker, LLP

611 Anton Blvd., 14th FL
Costa Mesa, CA 92626-1931

Representing Petitioner City of Oakland

John Russo, City Attorney
Barbara Parker

Oakland City Attorney
City Hall, 6th Floor

1 Frank Ogawa Plaza
Oakland, CA 94612

Representing Petitioner City of San
Diego

Jan I. Goldsmith, City Attorney

George F. Schaefer, Deputy City Attorney
Office of the City Attorney

1200 Third Avenue, Suite 1100

San Diego, CA 92101

Representing Petitioner City of Santa
Cruz

John G. Barisone

Santa Cruz City Attorney
Atchison, Barisone, Condotti &
Kovacevich

333 Church Street

Santa Cruz, CA 95060

Representing Petitioner City of Santa
Monica

Marsha Jones Moutrie, City Attorney
Joseph Lawrence

Santa Monica City Attorney’s Office
1685 Main Street, 3rd Floor

Santa Monica, CA 90401




Representing Petitioner City of
Sebastopol

Lawrence W. McLaughlin, City Attorney
City of Sebastopol

7120 Bodega Avenue

Sebastopol, CA 95472

Representing Amicus Curiae Archbishop
Mark Steven Shirilau

The Most Reverend Dr. Mark S. Shirilau
Archbishop and Primate

The Ecumenical Catholic Church
8539 Barnwood Lane

Riverside, CA 92508-7126

Representing Amicus Curiae Michael J.
McDermott

Michael J. McDermott
7172 Regional, #329
Dublin, CA 94568

Representing Amicus Curiae Our Family
Coalition; C.0.L.A.G.E.

Stacey R. Friedman

Maura E. Miller

David A. Castleman
Sullivan & Cromwell LLP
125 Broad Street

New York, NY 10004-2498

Representing Amicus Curiae Our Family
Coalition; C.0.L.A.G.E.

Jason de Bretteville
Sullivan & Cromwell
1870 Embarcadero Road
Palo Alto, CA 94303-3308

Representing Amicus Curiae Our Family
Coalition; C.0.L.A.G.E.

Robert A. Sacks

Edward E. Johnson

Sullivan & Cromwell

1888 Century Park East

Los Angeles, CA 90067-1725

Representing Amicus Curiae Asian
Pacific American Legal Center,
California State Conference of the
NAACP, Equal Justice Society, Mexican
American Legal Defense and Educational
Fund, and NAACP Legal Defense and
Educational Fund, Inc.

Raymond C. Marshall
Bingham McCutchen LLP
Three Embarcadero Center

San Francisco, CA 94111-4067

Representing Amicus Curiae Asian
Pacific American Legal Center,
California State Conference of the
NAACP, Equal Justice Society, Mexican
American Legal Defense and Educational
Fund, and NAACP Legal Defense and
Educational Fund, Inc.

Tobias Barrington Wolff

University of Pennsylvania Law School
3400 Chestnut Street

Philadelphia, PA 19104

Representing Amicus Curiae Suspect
Class Californians

Robert Lott
706 Colorado Avenue
Palo Alto, CA 94303

Representing Amicus Curiae Samuel
Rodrigues

Samuel Rodrigues
147 West Election Road
Draper, Utah 94020




Representing Amicus Curiae Asian
Pacific American Legal Center,
California State Conference of the
NAACP, Equal Justice Society, Mexican
American Legal Defense and Educational
Fund, and NAACP Legal Defense and
Educational Fund, Inc.

Julie Su

Karin Wang

Asian Pacific American Legal Center
1145 Wilshire Blvd., 2nd Floor

Los Angeles, CA 90017

Representing Amicus Curiae Asian
Pacific American Legal Center,
California State Conference of the
NAACP, Equal Justice Society, Mexican
American Legal Defense and Educational
Fund, and NAACP Legal Defense and
Educational Fund, Inc.

Eva Patterson

Kimberly Thomas Rapp

Equal Justice Society

220 Sansome Street, 14th Floor
San Francisco, CA 94104

Representing Amicus Curiae Asian
Pacific American Legal Center,
California State Conference of the
NAACP, Equal Justice Society, Mexican
American Legal Defense and Educational
Fund, and NAACP Legal Defense and
Educational Fund, Inc.

Nancy Ramirez

Cynthia Valenzuela Dixon

Mexican American Legal Defense and
Education Fund

634 South Spring Street

Los Angeles, CA 90014

Representing Amicus Curiae Asian
Pacific American Legal Center,
California State Conference of the
NAACP, Equal Justice Society, Mexican
American Legal Defense and Educational
Fund, and NAACP Legal Defense and
Educational Fund, Inc.

Holly A. Thomas

NAACP Legal Defense and Educational
Fund, Inc.

99 Hudson Street, 16th Floor

New York, NY 10013

Representing Amicus Curiae Gender
Equality; Equal Rights Advocates,
California Women’s Law Center,
Women Lawyers of Santa Cruz County,
Lawyers Club of San Diego, Legal
Momentum and National Associates of
Women Lawyers

Laura W. Brill

Moez M. Kaba

Richard M. Simon

Mark A. Kressel

Irdell & Manella LLP

1800 Avenue of the Stars, Suite 900
Los Angeles, CA 90067

Representing Amicus Curiae Gender
Equality; Equal Rights Advocates,
California Women’s Law Center,
Women Lawyers of Santa Cruz County,
Lawyers Club of San Diego, Legal
Momentum and National Associates of
Women Lawyers

Irma D. Herrera
Lisa J. Leebove
Equal Rights Advocates
1663 Mission Street, #250
San Francisco, CA 94103




Representing Amicus Curiae Gender
Equality; Equal Rights Advocates,
California Women’s Law Center,
Women Lawyers of Santa Cruz County,
Lawyers Club of San Diego, Legal
Momentum and National Associates of
Women Lawyers

Vicky Barker

California Women’s Law Center
6300 Wilshire Blvd., #980

Los Angeles, CA 90048

Representing Amicus Curiae Gender
Equality; Equal Rights Advocates,
California Women’s Law Center,
Women Lawyers of Santa Cruz County,
Lawyers Club of San Diego, Legal
Momentum and National Associates of
Women Lawyers

Of Counsel

Lisa Horowitz

Margaret B. Drew ‘

National Association of Women Lawyers
321 North Clark Street

Chicago, IL 60654

Representing Amicus Curiae Professors
of Law

Stephen Kent Ehat
167 North 1150 East
Lindon, Utah 84042-2527

Representing Amicus Curiae Civil Rights
Forum

Lawrence A. Organ

Meghan A. Corman

Law Offices of Lawrence A. Organ
404 San Anselmo Avenue

San Anselmo, CA 94960

Representing Amicus Curiae Gender
Equality; Equal Rights Advocates,
California Women’s Law Center,
Women Lawyers of Santa Cruz County,
Lawyers Club of San Diego, Legal
Momentum and National Associates of
Women Lawyers

Rebecca Connolly

Sara Sturtevant

Emily Trexel

Women Lawyers of Santa Cruz County
P.O. Box 737

Santa Cruz, CA 95061

Representing Amicus Curiae Gender
Equality; Equal Rights Advocates,
California Women’s Law Center,
Women Lawyers of Santa Cruz County,
Lawyers Club of San Diego, Legal
Momentum and National Associates of
Women Lawyers

Nadia P. Bermudez
Lawyers Club of San Diego
701 B Street, #374

San Diego, CA 92101

Representing Amicus Curiae Jewish
Family Service of Los Angeles

Phalen G. Hurewitz

Mary K. Lindsay

8484 Wilshire Blvd., #850
Beverly Hills, CA 90211

Representing Amicus Curiae League of
Women Voters of California

Kevin M. Fong

Alice K. M. Hayashi

Pillsbury Winthrop Shaw Pittman LLP
50 Fremont Street

P.O. Box 7880

San Francisco, CA 94120-7880




Representing Amicus Curiae Gender
Equality; Equal Rights Advocates,
California Women’s Law Center,
Women Lawyers of Santa Cruz County,
Lawyers Club of San Diego, Legal
Momentum and National Associates of
Women Lawyers

Of Counsel

Julie F. Kay

Legal Momentum
395 Hudson Street
New York, NY 10014

Representing Amicus Curiae Alameda
County Bar Association; Bar Association
of San Francisco, Los Angeles County
Bar Association, Marin County Bar
Association, Santa Clara County Bar
Association, et al.

Elizabeth J. Cabraser

Kelly M. Dermody

Allison S. Elgart

Lieff, Cabraser, Heimann & Bernstein
275 Battery Street, 30th F1.

San Francisco, CA 94111-3339

Representing Amicus Curiae Family
Research Council

Timothy Chandler
Alliance Defense Fund
101 Parkshore Drive, #100
Folsom, CA 95630

Representing Amicus Curiae Family
Research Council

Benjamin W. Bull
Brian W. Raum

James A. Campbell
Alliance Defense Fund
15100 North 90th Street
Scottsdale, AZ 85260

Representing Amicus Curiae the
Constitutional Law Center of the
Monterey College of Law

Joel Franklin

Michelle A. Welsh

Michael W. Stamp

Amy M. Larson

Constitutional Law Center of the
Monterey College of Law

2100 Garden Road, #G

Monterey, CA 93940-5393

Representing Amicus Curiae

Jason E. Hasley

J. Rae Lovko

Paul & Hanley

1608 Fourth Street, #300
Berkeley, CA 94710

Representing Amicus Curiae ACFLS and
AAML Northern California

Katherine E. Stoner CFLS
Stoner, Welsh & Schmidt
413 Forest Avenue

Pacific Grove, CA 93950

Representing Amicus Curiae ACFLS and
AAML Northern California

Shane R. Ford, CFLS
500 12th Street, #250
Oakland, CA 94607




Representing Amicus Curiae Beverly
Hills Bar Association, California Women
Lawyers, Women Lawyers Association of
Los Angeles and Women Lawyers of
Sacramento

Irving Greines

Cynthia E. Tobisman

Jennifer c. Yang

Greines, Martin, Stein & Richland LLP
5900 Wilshire Blvd., 12th F1.

Los Angeles, CA 90036

Representing Amicus Curiae California
National Organization for Women,
National Organization for Women, and
the Feminist Majority Foundation

Rebecca Edelson

Robbin L. Itkin

Katherine C. Piper

Steptoe & Johnson LLP

2121 Avenue of the Stars, #2800
Los Angeles, CA 90067

Representing Amicus Curiae California
National Organization for Women,
National Organization for Women, and
the Feminist Majority Foundation

Colleen O’Brien
Matthew A. Williams
Steptoe & Johnson

633 West 5th Street, #700
Los Angeles, CA 90071

Representing Amicus Curiae American
Center for Law and Justice and Three
Members of the United States Congress

Brian R. Chavez-Ochoa
Chavez-Ochoa Law Offices, Inc.
4 Jean Street, #4 '

Valley Springs, CA 95252

Representing Amicus Curiae American
Center for Law and Justice and Three
Members of the United States Congress

Vincent P. Mc¢Carthy

American Center for Law & Justice
11 West Chestnut Hill Road
Litchfield, CT 06759

Representing Amicus Curiae C. Edwin
Baker, Robert A. Burt and Kermit
Roosevelt 111

Walter Rieman

Roberta A. Kaplan

Paul, Weiss, Rifkind, Wharton &
Garrison LLP

1285 Avenue of the Americas
New York, NY 10019-6064

Representing Amicus Curiae Faith in
America, Inc.

Cassandra S. Franklin
Dickstein Shapiro LLP

2049 Century Park East, #700
Los Angeles, CA 90067-2109

Representing Amicus Curiae Eagle
Forum Education & Legal Defense Fund

Lawrence J. Joseph
1250 Connecticut Avenue, NW, #200
Washington, DC 20036




Representing Amicus Curiae Anti-
Defamation League, et al.

Clifford S. Davison

Lois D. Thompson

Albert C. Valencia

Proskauer Rose

2049 Century Park East, 32nd F1.
Los Angeles, CA 90067

Representing Amicus Curiae California
Council of Churches; et al.

Eric Alan Isaacson
Alexandra S. Bernay
Samantha A. Smith

Stacey M. Kaplan

655 West Broadway, #1900
San Diego, CA 92101

Jon B. Eisenberg

Eisenberg and Handcock, LLP
1970 Broadway, #1200
Oakland, CA 94612

Representing Amicus Curiae National
Organization for Marriage California

Joshua K. Baker

Institute for Marriage and Public Policy
P.O. Box 1231

Manassas, VA 20108

William C. Duncan
Marriage Law Foundation
1868 N 800 E

Lehi, UT 84043

Representing Amicus Curiae Pacific
Yearly Meeting of the Religious Society
of Friends; Santa Monica Monthly
Meeting of the Religious Society of
Friends; Orange Grove Monthly Meeting
of the Religious Society of Friends;
Clairmont Monthly Meeting of the
Religious Society of Friends

Curt M. Dombek
Michael B. Zara
Marwa Hassoun
Vanessa A. Sunshine

Jonathan Solish
Julie E. Patterson
James C. Pettis
Meghan C. Sherrill
Bryan Cave LLP
120 Broadway, Suite 300
Santa Monica, CA 90401

Representing Amicus Curiae Love Honor
Cherish

Harry A. Zinn

Lester F. Aponte

Bate, Peterson, Deacon, Zinn & Young,
LLP

888 South Figueroa Street, 15th FI.

Los Angeles, CA 90017

Representing Amicus Curiae Issues4Life
Foundation

Alexandra M. Snyder
8615 Fair Oaks Blvd., #38
Carmichael, CA 95608
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Representing Amicus Curiae Steven Representing Amicus Curiae Sacramento
Mattos, Amor Santiago, Harry Martin, Lawyers for Equality of Gays and

and Paul J. Dorian Lesbians (“Sac LEGAL”)
Dennis W. Chiu S. Michelle May
Prodigylaw.com 3104 “O” Street, #245
Civic Center Plaza Sacramento, CA 95816

675 N. First Street, #790A
San Jose, CA 95112

Representing Amicus Curiae Center for | Representing Amicus Curiae Professors

Constitutional Jurisprudence of State Constitutional Law; Robert F.
Williams, Lawrence Friedman, Vincent

David L. Llewellyn, Jr. M. Bonventre, Daniel Gordon, Ann

John Eastman Lousin, James G. Pope, and Jeffrey M.

Anthony T. Caso Shaman

Karen Lugo,

of Counsel Raoul D. Kennedy

Center for Constitutional Jurisprudence | Elizabeth Harlan

¢/o Chapman University School of Law Four Embarcadero Center, #3800

One University Drive San Francisco, CA 94111

Orange, CA 92866

Representing Amicus Curiae Advocates for Faith and Freedom; California Family
Council, California Republican Lawyers Association and Members of the California
Senate and Assembly Anthony Adams, Joel Anderson, Paul Cook, Sam Cook, Chuck
Devore, Michael D. Duvall, Jean Fuller, Danny D. Gilmore, Curt Hagman, Diane L.
Harkey, Kevin Jeffries, Steve Knight, Doug Lamalfa, Dan Logue, Jeff Miller, Brian
Nestande, Jim Nielsen, George Runner, Cameron Smyth, Audra Strickland and
Michael N. Villines '

Robert H. Tyler

Jennifer L. Monk

Advocates for Faith and Freedom
24910 Las Brisas Road, #110
Murrieta, CA 92562

Representing Amicus Curiae Fidelis Representing Amicus Curiae Fidelis
Center for Law and Policy Center for Law and Policy

Angela C. Thompson Patrick Gillen

3800 Watt Avenue, #101 3475 Plymouth Road

Sacramento, CA 95821 Ann Arbor, MI 48105
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Representing Amicus Curiae Figueroa
Amici

Chrstopher L. Lebsock

Jon T. King

Hausfeld LLP

44 Montgomery Street, #3400
San Francisco, CA 94104

Representing Amicus Curiae Figueroa
Amici

Michael S. Christian

Zelle Hofmann Voelbel & Mason LLP
44 Montgomery Street, #3400

San Francisco, CA 94104

Representing Amicus Curiae California
Federation of Labor, AFL-CIO;

William A. Sokol

David A. Rosenfeld

John Plotz

Weinberg, Roger & Rosenfeld

1001 Marina Village Parkway, Ste. 200
Alameda CA 94501-1091 -

Representing Amicus Curiae James T,
Linford

James T. Linford
P.O. Box 210598
San Francisco, CA 94121-0598

Representing Amicus Curiae Current
and Former California Legislators

Frederick Brown

Ethasn Dettmer

Sarah Piepmeier

Rebecca Justice Lazarus

Enrique Monagas

Kaiponenea Matsumura

Gibson, Dunn & Crutcher LLP
555 Mission Street, #3000

San Francisco, CA 94105

Representing Amicus Curiae Current
and Former California Legislators

Douglas Champion

Heather Richardson

Lauren Eber

Lindsay Pennington

Gibson, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 90071

Representing Amicus Curiae Catholic
Answers

Charles S. LiMandri

Law Offices of Charles S. LiMandri
P.O. Box 9120

16236 San Dieguito Road, #3-15
Rancho Santa Fe, CA 92067

Representing Amicus Curiae Catholic
Answers

James Bopp, Jr.

Anita Y. Woudenberg

Sarah E. Troupis

Bopp, Coleson & Bostrom

1 South Sixth Street

Terre Haute, Indiana 47807-3510

Representing Amicus Curiae ACFLS and
AAML Northern California

Leslie Ellen Shear, CFLS
16000 Ventura Blvd., #500
Encino, CA 91436-2755

Representing Amicus Curiae ACFLS and
AAML Northern California

Garrett C. Dailey, CFLS
2915 McClure Street
Oakland, CA 94609
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Representing Amicus Curiae Marriage
Equality USA

Jo Hoenninger
Hoenningerlaw

2358 Market Street

San Francisco, CA 94114

Representing Amicus Curiae Marriage
Equality USA

Shay Aaron Gilmore
44 Montgomrey Street, #400
San Francisco, CA 94104

Representing Amicus Curiae Human
Rights Watch, et al.

John S. Rossiter Kirk A. Dublin
Jason A. Yurasek Joren S. Bass
Geraldine M. Alexis Farschad Farzan
Troy P. Sauro Philip A. Leider
Gigi C. Hoang Mamta Ahulwalia
Perkins Coie LLP

Four Embarcadero Center #2400

San Francisco, CA 94111-4131

Representing Amicus Curiae Human
Rights Watch, et al.

David P. Chiappetta

Kaycie L. Wall

Liling Poh

Perkins Coie LLP

101 Jefferson Drive

Menlo Park, CA 94025-1114

Representing Amicus Curiae San
Francisco Chamber of Commerce,
Google, Inc., HS and Levi Strauss & Co.

Vincent H. Chieffo
Dennis J. Rasor
Alexandra Aquino-Fike

2450 Colorado Avenue, #400E
Santa Monica, CA 90404-5524

Philippe A. Phaneuf

Marc B. Koenigsberg

Representing Amicus Curiae San
Francisco Chamber of Commerce,
Google, Inc., HS and Levi Strauss & Co.

Jason H. Faber
9200 Sunset Blvd., 9th FI.
Santa Monica, CA 90069

Representing Amicus Curiae San
Francisco Chamber of Commerce,
Google, Inc., HS and Levi Strauss & Co.

Jonathan A. Damon

Dewey & LeBoeuf, LLP
1301 Avenue of the Americas
New York, NY 10019-6092

Representing Amicus Curiae San
Francisco Chamber of Commerce,
Google, Inc., HS and Levi Strauss & Co.

Dean Hansell

Todd L. Padnos

Benjamin M. Heuer

Dewey & LeBoeuf, LLP

333 South Grand Avenue, #2600
Los Angeles, CA 90071
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Representing Amicus Curiae San
Francisco Chamber of Commerce,
Google, Inc., HS and Levi Strauss & Co.

Ryan K. Tyndall

Mark M. Rabuano

Dewey & LeBoeuf, LLP
1101 New York Avenue, NW
Washington, DC 20005-4213

Representing Amicus Curiae John
Emmanuel Domine, Bradley Eric
Aouizerat, Betsy Jo Levine, and Lisa
Lynn Brand

Stephan C. Volker

Joshua A. H. Harris

Law Offices of Stephan C. Volker
436 14th Street, #1300

Oakland, CA 94612

Representing Amicus Curiae The
California Catholic Conference, The
Seventh-Day Adventist Church State
Council, The United States Conference of
Catholic Bishops, and The Union of
Orthodox Jewish Congregations of
America

James F. Sweeney

Sweeney & Greene

9381 East Stockton Blvd., #218
Elk Grove, CA 95624

Representing Amicus Curiae The
California Catholic Conference, The
Seventh-Day Adventist Church State
Council, The United States Conference of
Catholic Bishops, and The Union of
Orthodox Jewish Congregations of
America

Eric Rassbach

Luke Goodrich

Lori Windham

The Becket Fund for Religious Liberty
1350 Connecticut Avenue, NW, #605
Washington, DC 20036

Representing Amicus Curiae William N,
Eskridge, Jr. and Bruce E. Cain

Laurie Edelstein

Randall T. Kim

Thomas J. Ringer

Brune & Richard LLP

235 Montgomery Street, #1130
San Francisco, CA 94104

Representing Amicus Curiae Kingdom of
Heaven

D. Q. Mariette Do-Nguyen
9450 Mira Mesa Blvd., #C-416
San Diego, CA 92126

Representing Amicus Curiae The
Church of the Messiah

T. M. Reverend Messiah
P.O.Box 11111
Marina Del Rey, CA 90295

Representing Amicus Curiae San
Francisco La Raza Lawyers Association

Troy M. Yoshino

Gonzalo C. Martinez

44 Montgomery Street, #400
San Francisco, CA 94104
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Representing Amicus Curiae The City of
Berkeley, City of Cloverdale, City of
Davis, Town of Fairfax, County of
Humboldt, City of Long Beach, City of
Palm Springs, County of Sonoma, and
City of West Hollywood

Michael Jenkins

J. Stephen Lewis

City of West Hollywood Legal Services
Division

8300 Santa Monica Blvd.

West Hollywood, CA 90069

Representing Amicus Curiae Professors
of Family Law

Courtney G. Joslin

University of California, Davis School of
Law

400 Mrak Hall Drive

Davis, CA 95616

Michael S. Wald
Stanford Law school
559 Nathan Abbott Way
Stanford, CA 94305

Representing Amicus Curiae California
Teachers Association

James M. Finberg

Eve H. Cervantez
Barbara J. Chisholm
Alshuler Berzon LLP
177 Post Street, #300

San Francisco, CA 94108

Representing Amicus Curiae California
Teachers Association

Alice O’Brien

California Teachers Association
1705 Murchison Drive
Burlingame, CA 94010

Representing Amicus Curiae
Constitutional and Civil Rights Law
Professors

Donna M. Ryu

Hastings Civil Justice Clinic
100 McAllister Street, #300
San Francisco, CA 94102

Representing Amicus Curiae
Constitutional and Civil Rights Law
Professors

Lawrence R. Katzin Dorothy L. Fernandez
Scott M. Reiber Bethany Lobo

Samuel J. Boone-Lutz

Morrison & Foerster LLP

425 Market Street

San Francisco, CA 94105-2482

Representing Amicus Curiae Steven
Meiers

Stephen Meiers
161 South Woodburn Drive
Los Angeles, CA 90049-3027

Representing Amicus Curiae The
Traditional Values Coalition Education
and Legal Institute and The United
States Justice Foundation

Gary G. Kreep

United States Justice Foundation
932 “D” Street, #2

Ramona, CA 92065
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Representing Amicus Curiae Children’s
Law Center of Los Angeles; Family
Equality Council; Gay, Lesbian,
Bisexual, and Transgender Therapists
Association; Human Rights Campaign,
Human Rights Campaign Foundation;
Kids in Common; Legal Services for
Children; National Black Justice
Coalition, National Center for Youth
Law; National Gay and Lesbian Task
Force Foundation; Parents, Families and
Friends of Lesbians and Gays, Inc.; San
Francisco Court Appointed Special
Advocates

Grace K. Won David K. Ismay
Brett R. Wheeler Julie Wahlstrand
Farella Braun + Martel LLP

235 Montgomery Street, 17th F1.
San Francisco, CA 94104

Representing Amicus Curiae Billy
Defrank LGBT Community Center; L.A.
Gay & Lesbian Center; Pacific Pride
Foundation; Sacramento Gay & Lesbian
Center; San Diego Lesbian, Gay,
Bisexual, Transgender Community
Center; San Francisco LGBT
Community Center; Santa Cruz County
Lesbian, Gay, Bisexual, Transgender
Community Center; The Center Orange
County

Eve Coddon Jeffrey S. Haber

James W. Gilliam Sean D. Unger
Kimberley A. Donohue

Keeanor K. Mercado

Paul, Hastings, Janofsky & Walker LLP
515 South Flower Street, 25th FL

Los Angeles, CA 90071

Of Counsel.:

Stephen B. Kinnaird

Paul, Hastings, Janofsky & Walker LLP
875 15th Street, NW

Washington, DC 20005

Representing Amicus Curiae Log Cabin
Republicians

Dan Woods Patrick Hunnius
Earle Miller Aaron Kahn
Rachel Feldman Adam Summerfield
White & Case LLP

633 W. Fifth Street, #1900

Los Angeles, CA 90071-2007

Representing Amicus Curiae Professor
Karl M. Manheim

Susan M. Popik

Merri A. Baldwin

Rachael A. Lacayo-Valle
Chapman, Popik & White LLP
650 California Street, 19th FI.
San Francisco, CA 94108

Representing Amicus Curiae Professor
Karl M. Manheim

Edward P. Howard
717 K Street, #509
Sacramento, CA 95814

Representing Amicus Curiae Professor
Karl M. Manheim

Gordon C. Atkinson Craig C. Daniel
Kyle C. Wong Erin L. Dominguez
Daniel R. Redman

Cooley Godward Kronish LLP

101 California Street, 5th Fl.

San Francisco, CA 94111
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Representing Amicus Curiae Reverend Dr. Frank Alton, Immanuel Presbyterian
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