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Re: Initiative 21-0027 - Amendment Number One

Dear Initiative Coordinator:

Pursuant to subdivision (b) of Section 9002 of the Elections Code, enclosed please
find Amendment #1 to Initiative No. 21-0027. The amendments are reasonably germane
to the theme, purpose or subject of the initiative measure as originally proposed.

I am the proponent of the measure and request that the Attorney General prepare
a circulating title and summary of the measure as provided by law, using the amended
language.

Thank you for your time and attention processing my request.
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Proposed Law

Section 1. Part 13 of Division 2 of the Labor Code (commencing with Section
2698) is amended to read:

Part 13

2698 Title. This Part shall be known, and may be cited, as the Labor Code Rrivate
Attorneys-General Fair Pay and Employer Accountability Act of 2004 2022.

2698.1 Findings and Declarations. The people of the State of California find and declare
as follows:

(a) While most California employers fully comply with the laws governing just
employee compensation and working conditions, some companies disregard the law,
forcing employees to hire a lawyer to recover the compensation they are owed.

(b) The State of California must reform and streamline the system to improve
compliance with the law so that employees receive what they are owed quickly and

efficiently.

(c) Employers who cheat workers should be held accountable and small businesses
that follow the law should be protected from shakedown lawsuits.

(d) Enforcement of the current wage and hour laws should not depend on backlogged
courts, with lawyers charging exorbitant fees deducted from whatever compensation
the employee can recover, but instead the state should be guaranteeing full, fair, and
swift recovery without the need to hire a lawyer or go to court.

2698.2 Statement of Purpose. The purpose of this Part is to further the protection of
workers from violations of laws governing wages and working conditions, by doing all
of the following:

(a) Reforming current law to provide a more effective system that provides better results
for workers without the cost or delay of needing to hire an attorney, while leaving in
place all other laws that allow direct access to the courts for labor law violations.

(b) Ensuring that independent state requlators enforce the laws that employers must
follow and that workers get paid what they are owed on time without having to file a
lawsuit.

(c) Focusing directly on bad actors by doubling both existing statutory penalties and the
civil penalties imposed by this Initiative for companies that willfully violate the law.

(d) Reforming the current law awarding the harmed employee only 25% of the monetary
penalties imposed for violations by requiring that 100% be awarded to the employee.

(e) Providing resources to guide and assist employers who want to be sure they are
following the law.
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2699

(a) Notwithstanding any other provision of law, for all violations of any provision of
this code that is enforceable by the Labor Commissioner, except a provision that
specifically provides for a civil or statutory penalty, and except as modified by
subsection (b) for willful violations, only the Labor Commissioner may award a
civil penalty of one hundred dollars ($100) per pay period to the aggrieved
employee for the initial violation and two hundred dollars ($200) per pay period to
the aggrieved employee for each subsequent violation.

(b) For all willful violations of this code, the Labor Commissioner may award double the
amount provided by subsection (a) and double the amount of any statutory penalties that
apply to the violation.

(c) All penalties awarded pursuant to this section shall be distributed to the

agarieved employee.

(d) For the purposes of this section:

(1) a violation is willful if, at the time of the violation, the employer

intentionally violated the law and there is no good faith dispute regarding

whether a violation occurred.

(2) “aggrieved employee” means any person who was employed by the

alleged violator and against whom the alleged violation was committed;

and

(3) “subsequent violation” means a violation that occurs after a court or the

Labor Commissioner determines that the practice or omission by the same

employer is a violation of the law.

(e) The penalties provided by this section shall not apply to any violation of

a posting, notice, agency reporting, or filing requirement of this code,

except where the filing or reporting requirement involves mandatory
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(a) The division shall be a party to any employee complaint filed with the Labor

Commissioner pursuant to Labor Code section 98.
(b) An arbitration agreement shall have no force or effect for any complaint filed by
an employee with the Labor Commissioner under Labor Code section 98.

2699.2

The legislature shall ensure that all necessary funding is provided to the division as
needed to fully meet the division’s mandates under the Labor Code.




2699.3

No attorneys’ fees shall be awarded in an action subject to this Part, including any
hearing pursuant to Labor Code Section 98, other than as authorized by this code at the
time this Part takes effect.
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2699.4

The division shall create and maintain a Consultation and Policy Publication Unit for the
purpose of providing information, advice, and assistance o employers, employees, and
other members of the public about laws enforced by the division.

(a) An employee who contacts the Unit because the employee believes the employer is
not complying with laws enforced by the division shall be immediately directed by the Unit
to the appropriate enforcement arm of the division to file a complaint.
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(b) The Unit shall have the sole responsibility within the division to maintain and keep
current any information the division publiSAES on 1ts website 10 clarify how the division
Interprets or enforces the laws under its [urisdiction.

(c) An employer who is not subject to a pending division enforcement action shall be
entitled to request a confidential consultation with the Unit, and subject to the
provisions of subsection (c)(2) shall have the opportunity to correct, without penalty,
any violations found as a result of the consultation.

(1) The findings of any consultation shall be recorded in a confidential written report
and shall be binding on the division, unless and until the division at a later date
withdraws the report or amends the report and provides written notice to the
employer of the change.

(2) If the report identifies violations, they shall be corrected within a reasonable time
frame, but no longer than 60 days after the report is received by the employer.

(d) An employer may request in writing that the Unit issue a compliance advice letter
answering one or more guestions about how to comply with a law or regulation
enforceable by the division, and the Unit shall issue the letter within 3 months of
receiving the written request.

(1) Every compliance advice letter shall be published on the division’s website and
shall be binding on the division, unless and until the division at a |later date withdraws
the letter or amends the letter and publishes the change on its website.

(2) An amended compliance advice letter shall not take effect or otherwise be
enforceable until 30 days following publication on the division’s website.

(3) Nothing in this section is intended to alter any requirement for the division to comply
with the Administrative Procedure Act, Government Code section 11340 et seq.

2699.5

There shall be an ombudsperson within the Department of Industrial Relations, reporting
to the director, who shall serve as a point of contact for any person who has a complaint
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2699.6

The division shall not contract with any non-governmental entity or attorney to pursue any
claim or legal action against an employer on behalf of the division. Neither the division
nor any other government agency or employee shall disclose information obtained by a
division investigation to any member of the public until the investigation has been
concluded and a decision has been made by the division about whether to issue a
citation in response to the findings of the investigation.

2699.7

All funds received by the Labor and Workforce Development Agency pursuant to the

Labor Code Private Attorneys General Act of 2004 shall be redirected to the Labor
Enforcement and Compliance Fund to support enforcement activity by the division.
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Section 2.
The following additional sections of the Labor Code are amended fo read:

90.5

(a) It is the policy of this state to vigorously enforce minimum labor standards in order to
ensure employees are not required or permitted to work under substandard unlawful
conditions or for employers that have not secured the payment of compensation, and to
_ protect employers who comply with the law from those who attempt to gain a
competitive advantage at the expense of their workers by failing to comply with minimum
labor standards.

(b) In order to ensure that minimum labor standards are adequately enforced, the Labor
Commissioner shall establish and maintain a field enforcement unit, which shall be
administered in coordination with the physically-separate-from offices of the division that
accept and determine individual employee complaints to maximize the efficiency,
effectiveness and timeliness of enforcement of labor standards and recovery of funds
and penalties owed to employees. The unit shall have offices in Los Angeles, San
Francisco, San Jose, San Diego, Sacramento, and any other locations that the Labor
Commissioner deems appropriate. The unit shall have primary responsibility for
administering and enforcing those statutes and regulations most effectively enforced
through field investigations, including without limitation Sections 226, 1021, 1021.5,
1193.5, 1193.6, 1194.5, 1197, 1198, 1771, 1776, 1777.5, 2651, 2673, 2675, and 3700,
for managing wage claims involving multiple employees, and for carrying out ir
aceordance-with the plan adopted by the Labor Commissioner pursuant to subdivision
(c). Nothing in this section shall be construed to limit the authority of this unit in enforcing
any statute or regulation in the course of its investigations.

(c) The Labor Commissioner shall adopt an enforcement plan for the field enforcement
unit. The plan shall do all of the following:

(1) \dentify priorities for investigations to be undertaken by the unit that ensure the
available resources will be concentrated in industries, occupations, and areas in which
employees are relatively low paid and unskilled, and those in which there has been a
history of violations of the statutes cited in subdivision (b), and those with high rates of
noncompliance with Section 3700.

(2) Describe and implement a method to determine the effectiveness of the plan, i.e., to
determine quantitatively to the extent possible whether the industries or industry
segments targeted by the plan are improving compliance with labor laws and standards
as the result of division enforcement pursuant to the plan and the degree to which
improvement, if any, is occurring.

(3) Identify changes to be made to the plan and the unit needed to improve their
effectiveness and ensure meeting all required time frames for conducting and
finalizing enforcement actions.

(d) The Labor Commissioner shall annually report to the Legislature, not later than
March 1, concerning the effectiveness of the plan and unit. The report shall include, but
not be limited to, all of the following:

(1) The enforcement plan adopted by the Labor Commissioner pursuant to subdivision

10




(c) and any changes that have been made to the plan in the previous vear, including the
rationale for the priorities identified in the plan as well as the findings made pursuant to,
and progress in implementing the activities required by, subdivisions (c)(2) and (c)(3).
(2) The number of establishments investigated by-the-unit pursuant to the plan, and the
number of types of violations found.

(3) The amount of wages found to be unlawfully withheld from workers, and the amount
of unpaid wages and penalties collected and paid fo recevered-for workers.

(4) The amount of penalties and unpaid wages transferred to the General Fund as a
result of the efforts of the unit.

92

(a) The Labor Commissioner, his deputies, and agents, may issue subpoenas to compel
the attendance of witnesses and parties and the production of books, papers and
records; administer oaths; examine witnesses under oath; take the verification,
acknowledgment, or proof of written instruments; and take depositions and affidavits for
the purpose of carrying out the provisions of this code and all laws which the division is
to enforce.

(b) In issuing a subpoena duces tecum to an employer against whom a wage claim has
been made, the division may, in lieu of engaging in enforcement of the subpoena-
pursuant to section 93, provide notice with the subpoena of reasonable assumptions it
will make about the information sought by the subpoena if the documentation requested
by the subpoena is not provided within 30 days of the date of service. These
assumptions shall be treated as binding determinations of fact for the purposes of the
claim in question, unless:

(1) the employer objects in good faith to the scope of the subpoena and the employer
complies with the portion of the subpoena the employer believes represents the proper
scope, or

(2) the employer can show that it is not reasonably possible to provide the information
sought within the 30-day time frame together and produces the documents sought by
the subpoena as soon as reasonably possible.

96.1

(a) By March 1, 2022, and by that date annually thereafter, the division shall submit a
report to the Department of Finance and the budget committees and relevant policy
committees of the Legislature that includes the following information pertaining to the
prior calendar year:
(1) The number of wage claims submitted.
(2) The number and type of alleged labor law violations in those claims.
(3) The average estimated prehearing amounts of unpaid wages, penalties, and other
demands for compensation, including, but not limited to, liquidated damages.
(4) The total of unpaid wages, penalties, and other compensation, including, but not
limited to, liquidated damages, agreed to in settlements enforceable by the Labor
Commissioner.
(5) The total of unpaid wages, penalties, and other compensation, including, but not
limited to, liquidated damages, payable to aggrieved employees under orders,
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decisions, and awards issued during the reporting year pursuant to Section 98.

(6) The total amount of wages, penalties, and other compensation, including, but not
limited to, liquidated damages, arising from orders, decisions, and awards is that
remain unpaid.

(b) The information provided in subdivision (a) shall also be broken down by industry
sectors.

(c) The division shall also include in each annual report a discussion detailed
description and analysis of:

(1) the major challenges to adjudicating wage claims,_including without limitation failure
to meet statutory time frames for administering and resolving wage claims,

(2) engoing-efforts changes needed to address those challenges, and

(3) administrative, policy, and legal options to improve the state’s wage claim process.
(d) A report to be submitted pursuant to this section shall be submitted in

compliance with Section 9795 of the Government Code.
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Section 3.

The provisions of this Part are severable. If any portion, section, subdivision, paragraph,
clause, sentence, phrase, word, or application of this chapter is for any reason held to be
invalid by a decision of any court of competent jurisdiction, that decision shall not affect
the validity of the remaining portions of this chapter. The people of the State of California
hereby declare that they would have adopted this chapter and each and every portion,
section, subdivision, paragraph, clause, sentence, phrase, word, and application not
declared invalid or unconstitutional without regard to whether any other portion of this
chapter or application thereof would be subsequently declared invalid.

Section 4.

(a) This Initiative shall be liberally construed and applied in order to fully promote

its underlying purposes.

(b) The provisions of this Initiative shall not be amended by the Legislature except to further
its purposes by a statute passed in each house by roll call vote entered in the journal, three
quarters (3/4) of the membership concurring, or by a statute that becomes effective only
when approved by the electorate.

(c) This Initiative shall become operative and take effect pursuant to Subdivision (a) of
Section 10 of Article |l of the Constitution. After the effective date of this initiative, no
penalties shall accrue under former section 2699 in any pending civil action that has not
resulted in a judgment.
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