International Reparations Framework and Examples of Other Reparations
Schemes [Gov. Code, § 8301.1, subd. (b)(3)(A)]

A. Chapter 14: International Reparations Framework

| INTRODUCTION

AB 3121 required the recommendations from the Reparations Task
international standards of remedy for wrongs and injuries caused
reparations and special measures, as understood by various re
and findings.”' Therefore, this chapter lays out the internatio
as provided by the United Nations General Assembly (
cover the international legal framework for reparations the UNGA created by way of Adopted

Resolution 60/147 in December 2005.2 Going forward, the UNGA framework shall beteferred
to as the “UN Principles on Reparation.”

¢ to “comport with

e state, that include full
ational protocols, laws,
work for reparations

In the UN Principles on Reparation, the
scheme must include the following five

(1) Restitution,

(2) Compensation,
(3) Rehabilitation,
(4) Satisfaction; and

the negot sus that “non-State actors are to be held responsible for
their polici i ictims to seek redress and reparation on the basis of legal
liability and. i st] on the basis of State responsibility.”* This can be
found in Principle 3(c) which provides for equal and effective access to justice, “irrespective of
who may ultimately be the bearer of responsibility for the violation.”> Additionally, Principle 15
states, “in cases a person, a legal person, or other entity is found liable for reparation to a
victim, such party s vide reparation to the victim or compensate the State if the State has

' Gov. Code, § 8301.1, subd. (b)(3)(A).

2 United Nations General Assembly, Adopted Resolution 60/147: Basic Principles and Guidelines on the Right to a
Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law, (March 21, 2006) (UN Principles on Reparation).

31d. atp. 7.

4Van Boven, The United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and Serious Violations of International
Humanitarian Law, United Nations Audiovisual Library of International Law at p. 3.

5 UN Principles on Reparation at p. 5.




already provided reparation for the victim.”® This means that the funding, among other
remedies, for reparations may come not only from the State of California, but also from non-state
actors who helped perpetuate the hardships against slaves and their descendants.

II. INTERNATIONAL LEGAL FRAMEWORK FOR REPARATIONS
A. Overview

This section sets forth the legal framework for reparations under international law, specifically
the UN Principles on Reparation. The UN Principles on Reparation setforth the “Basic
Principles and Guidelines on the Right to a Remedy and Reparationfor Victims of Gross
Violations of International Human Rights Law and Serious Vio f International
Humanitarian Law.”’

B. Who qualifies for reparations under the IAin iples on aration?

According to the international legal framework laidout by the UN Principles on Reparation,
victims of gross violations of international human rights law and serious violations of
international humanitarian law should be provided with effective reparations.’

o individually or collectively

ization.”!® Additionally, “A person shall be considered a
etrator of the violation is identified, apprehended,
the familial relationship between the perpetrator and

victim regardless of wh
prosecuted, or convicted a
the victim.”!!

e Right to a Remedy and Reparation for Gross Human

: ission of Jurists (ICJ) highlighted how the word
“victim’ has'many different meanings across international human rights systems.'> However, the
ICJ specified that for purposes of the UN Principles on Reparation, the definition for the word
‘victim’ was m o be broad."® According to the ICJ, a “victim is not only the person who was
the direct target o iolation, but any person affected by it directly or indirectly.”'* The ICJ
cited how certain aut s “disfavor the distinction between direct and indirect victims,” so

°Id atp.7.

"Id. atp. 1.

8$1d. atp. 7.

°Id. atp. 5.

19 Ibid.

" Id. atp. 6

12 International Commission of Jurists, The Right to a Remedy and Reparation for Gross Human Rights Violations:
A Practitioners’ Guide (Revised Edition, 2018). At p. 35 (ICJ).

B 1d. atp. 36.

Y 1d. atp. 34.




“Reparations programmes should use a wide and comprehensive definition of ‘victim” and
should not distinguish between direct and indirect victims.”'> A comprehensive definition of the
word ‘victim’ should include family members who have endured “unique forms of suffering as a
direct result” of what happened to their families.'®

C. What constitutes gross violations of international human rights law and
serious violations of international humanitarian law under the UN
Principles on Reparation?

oss violations of
umanitarian law,’ the ICJ
‘gross violations’ and
quantitative terms the

While the UN Principles on Reparation did not formally define either.*
international human rights law’ or ‘serious violations of internatio
elucidated on what these terms could mean. Specifically, the I
‘serious violations’ as the “types of violations that affect in q
most basic rights of human beings, notably the right to l% sical and moral
integrity of the human person.”!” The ICJ gave examplés of these types of violations, which
included “genocide, slavery and slave trade, murder, enforced disappearances, torture or other
cruel, inhuman or degrading treatment or punishment, pr longe arbitrary detention, deportation
or forcible transfer of population, and systematic racial ation.”'® The ICJ also held that
“harm should be presumed in cases of gross human rights ions™!?

D. What are victims’ rights to edies under the

Reparation?

rinciples on

Victims of gross violations of international h (s law andsserious violations of
n remedies under international law:

s to justice;

ompt reparation.for harm suffered,

oncerning violations and reparation mechanisms.”?°
mittee, “the right to an effective remedy necessarily entails
, dy refers to procedural remedies whereas the right to
reparation refers to restitution, compensation, rehabilitation, satisfaction, and guarantees of non-
repetition. In short, victims are entitled to have effective procedural remedies available to them,
which will in turn-help them receive the reparations they are entitled to.

As far as effective r
as provided for under 1

go, victims “shall have equal access to an effective judicial remedy
rnational law.”?? This would require a State to “establish functioning

15 Ibid.

16 Ibid.

17 Id. at p. xii.

18 Ibid.

9 1d. atp. 42.

20 UN Principles on Reparation at p. 6.

2 Human Rights Committee, General Comment No. 31 on the Nature of the General Legal Obligation Imposed on
States Parties to the Covenant, UN Doc CCPR/C/21/Rev.1/Add.13 (2004), para 16.

22 UN Principles on Reparation at p. 6.
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courts of law or other tribunals presided over by independent, impartial and competent
individuals exercising judicial functions as a prerequisite to ensuring that victims have access to
an effective judicial remedy.”?* This would also require the State to have “competent authorities
to enforce the law and any such remedies that are granted by the courts and tribunals.”?**

E. What must full and effective reparations include under the UN Principles
on Reparation?

According to the international legal framework laid out by the UN Prin€iples on Reparation, full
and effective reparations must include: 1. Restitution, 2. Compensation, 3. Rehabilitation, 4.
Satisfaction, and 5. Guarantees of non-repetition.”®

1. Restitution

gross violations of international human rights law or‘serious violations of international
humanitarian law occurred. Restitution includes,@s appropriate: restoration of liberty, enjoyment
of human rights, identity, family life and citizenship, r lace of residence,
restoration of employment and return of property.” 2

According to the ICJ’s interpretation of t ation, where the State can
return a victim to the status quo, the state easures for its
restoration.”?” However, even though resti

especially because of the moral ge caused to victims and their relatives.”?® So, the ICJ holds

possible, as will often be the case, the State must “take

imate as pos;’ble.”29 In situations where even this is not
covering the damage arisen from the loss of the

measures to achieve a sta
feasible, “the

“Compensation should be provided for any economically assessable damage, as appropriate and
proportional to the gravity of the violation and the circumstances of each case, resulting from
gross violations ernational human rights law and serious violations of international
humanitarian law, s

(a) Physical or,mental harm;

ZICJ at p. 55.
24 Ibid.
2 Ibid.
26 Ibid.
Y1CJ) atp. 173
28 Ibid.
2 Ibid.
30 Ibid.
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(b) Lost opportunities, including employment, education and social benefits;
(c) Material damages and loss of earnings, including loss of earning potential;
(d) Moral damage;

(e) Costs required for legal or expert assistance, medicine and medical services, and
psychological and social services.” !

According to the ICJ’s interpretation of the UN Principles on Reparation, compensation is to be
understood ““as the specific form of reparation seeking to provide economic or monetary awards
for certain losses, be they of material or immaterial, of pecuniary or ion-pecuniary nature.”?
The ICJ highlighted how compensation has previously been awa claims commissions for
cases that had claims of “material and immaterial damage” a for cases that had
claims of “wrongful death or deprivation of liberty.”** The.United Nati s recognized a right
to compensation “even where it is not explicitly mentiorAa particula ty and the Human
Rights Committee “recommends, as a matter of practice, that States should award
compensatlon >3 The basis for this recommendatlon comes from Article 2(3)(a) from ﬂle

jurisprudence divides compensation into “material dama nd “moral damages.”*® Material
damages include, among other things, lo ings, loss of movable and
immovable property, and legal costs.’” M 3 i ical and mental harm.®

Per the UN Principles on Reparation, any rep
“material damages” must cover “lost opportu loyment, education and social
benefits”.”?° Additionally; according to the European Court of Human Rights, in order for a
victim to receive compensation, e [generally] must be a clear and causal connection
pplicant and the violation.”** However, “as far as existence

ing compensation for

of material damage can be award does not depend on whether the victim can
give detaile i it is frequently impossible to prove such exact
figures nt that a victim lacks detailed information, “compensation
[oughtt > as long as there is a “causal link between the

9942

violation and the damage.

31'UN Principles on Repar
21CT at p. 174.
3 Id atp. 176
*1d. p. 177.

35 Ibid.

% 1d. at p. 180.
Y 1d. at p. 181.
38 Id. atp. 189.
¥ 1d. atp. 187.
40 1d. atp. 182.
4 1d. atp. 189.
42 Ibid.

atp. 7.
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Per the UN Principles on Reparation, any reparation proposals involving compensation for
“moral damages” must “encompass financial reparation for physical or mental suffering.”**
Since “this [type of] damage is not economically quantifiable, the assessment must be made in
equity.”** Furthermore, “since it is difficult to provide evidence for certain moral or
psychological effects of violations, mental harm should always be presumed as a consequence of
gross violations of human rights.”* Finally, “for persons other than close relatives, harm may
have to be shown so as to limit the number of persons who may claim compensation” but “the
conditions for claiming compensation should not be impossible to meet.”**

3. Rehabilitation

“Rehabilitation should include medical and psychological cate as we egal and social

services.” %’ .

According to the ICJ’s interpretation of the UN Prin¢iples on Reparation, “victims,are entitled to
rehabilitation of their dignity, their social situation and their legal situation, and their vocational

situation.”® The ICJ also highlighted the Convention ’s assessment on what
constitutes rehabilitation. Accordingly, “rehabilitation mu specific to the victim, based on an
independent, holistic and professional ev ’s needs, and ensure that the
victim participates in the choice of service “the obligation to provide

available resources of the State.”° Finally, rcha i ; clude a wide range of inter-
disciplinary services, such assmedical and psyc gical care, as well as legal [rectification of
criminal records or invalidatio lawful convictions] and social services, community and
family-oriented assista es; vocational training and education.”!

4

plicable, any or all of the following:

(a) Effective measures aimed e cessation of continuing violations;

(b) Verification of the facts and full and public disclosure of the truth to the extent that
such disclosure does not cause further harm or threaten the safety and interests of the
victim, th im’s relatives, witnesses, or persons who have intervened to assist the
victim or pre occurrence of further violations;

B Id. atp. 204.

4 Ibid.

4 Ibid.

46 Ibid.

47UN Principles on Reparation at p. 8.
“ICJ at p. 206.

¥ Id. atp. 207.

50 Ibid.

S Ibid.



(c) The search for the whereabouts of the disappeared, for the identities of the children
abducted, and for the bodies of those killed, and assistance in the recovery, identification
and reburial of the bodies in accordance with the expressed or presumed wish of the
victims, or the cultural practices of the families and communities;

(d) An official declaration or a judicial decision restoring the dignity, the reputation and
the rights of the victim and of persons closely connected with the victim;

(e) Public apology, including acknowledgement of the facts and acceptance of
responsibility;

(f) Judicial and administrative sanctions against persons liable for the violations;

(g) Commemorations and tributes to the victims;
(h) Inclusion of an accurate account of the violations

rights law and international humanitarian law tra% i nal material at all

levels.” >

. . . . . . . . o’
According to the ICJ’s interpretation of the UN Principles on Reparation, satisfaction is a “non-
financial form of reparation for moral damage or dama 1gnity or reputation” that has

action can come in the form of a
the acknowledgement of
“the punishment of the

n Impunity recommend

“been recognized by the International Court of Justice.””

authors of the violation.”” Furthermore, “th
that the final report of truth commissions be his is supported by the UN
Human Rights Commission’sresolution on impu which recognizes that “for the victims of
human rights violations,publi ledge of their suffering‘and the truth about the perpetrators,
including the accomplic iolations are essential steps towards rehabilitation and
factor when it comes to satisfaction is a “public apology” as
well as a “public commemoration. i aﬁlogy is to help “in restoring the honour,
reputation i ommemoration “is particularly important in
cases 0 1 s or a high number of persons, sometimes not

individu i i ions that occurred a long time in the past.”>® A public
commemoration “in these cases has a.symbolic value and constitutes a measure of reparation for
current but also future generations.”

5. antees of non-repetition

52 UN Principles on Reparation at p. 8.

S31CJ at p. 207.

54 Id. at pp. 207-209.

55 1d. atp. 209.

56 Ibid.

57 1d. at p. 210; see also Human Rights Commission resolutions: 2001/70, para 8; 2002/79, para 9; 2003/72, para 8.
B ICJ atp. 211.

9 Ibid.




“Guarantees of non-repetition should include, where applicable, any or all of the following
measures, which will also contribute to prevention:

(a) Ensuring effective civilian control of military and security forces;

(b) Ensuring that all civilian and military proceedings abide by international standards of
due process, fairness and impartiality;

(c) Strengthening the independence of the judiciary;

(d) Protecting persons in the legal, medical and health-care professions, the media and
other related professions, and human rights defenders;

and international
for law enforcement

(e) Providing, on a priority and continued basis, human ri
humanitarian law education to all sectors of society and
officials as well as military and security forces;

(f) Promoting the observance of codes of conduc
international standards, by public servants, including law enforcement, correctional,
media, medical, psychological, social service and military personnel, as well. as:by

economic enterprises;

(g) Promoting mechanisms for preventing and m: g social conflicts and their
resolution;

(h) Reviewing and reforming law ibuting to or allowing gross violations of
international human rights law and iolations of in ional humanitarian

law.”%0

According to the ICJ’s interpretation of the inciples on Reparation, the guarantee of non-
repetition derives from general 1 ational law.%! A guarantee of non-repetition is an aspect of
“restoration and repair ationship affected by the breach.”®? According to the
International Law Commi es and guarantees are concerned with the restoration
i inui i arantees of non-repetition overlap with
internatio se “States have a duty to prevent human rights violations.
i xpressly” as part of the “legal consequences of [a
Staté’s] deeisions or judgments.”®® This express requirement is supported by the UN
Commission on Human Rights, the Human Rights Committee, the Inter-American Court and
Commission on Human Rights, the Committee of Ministers and Parliamentary Assembly of the
Council of Euro d the African Commission on Human and Peoples’ Rights.®® Another
measure that falls u guarantee of non-repetition is “the necessity to remove officials
implicated in gross hu rights violations from office.”®” Finally, a guarantee of non-repetition

2964

0 UN Principles on Reparation at pp. 8-9.
61 1CJ at p. 135.

% Id. at p. 136.

8 Jd. atp. 137.

%4 Ibid.

65 Ibid.

% Jd. at pp. 138-139.

7 Id. at p. 140.
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can and often must involve “structural changes” that must be “achieved through legislative
measures” to ensure that the violations cannot ever happen again.®®

International and National Genocide Framework

The term “genocide” was first introduced by Raphael Lemkin, a Polish-Jewish jurist who
advocated for legal protections for ethnic, religious, and social groups. In his 1944 book, Axis
Rule in Occupied Europe, Lemkin wrote:

destruction of a nation, except when accomplished by ings of all
members of a nation. It is intended rather to signify a i lan of different
actions aiming at the destruction of essential foundatio
groups, with the aim of annihilating the groups t
against the national group as an entity, and the actions involved are directed
against individuals, not in their individual.capacity, but as members of the
national group.®’ ' ‘

Lemkin argued for international law to recognize genocid crime, and in 1948, the United
Nations General Assembly passed the C tion on the Prevention and Punishment of the
Crime of Genocide (Genocide Conventio ntion).”” Th ention has since been
ratified by 149 states.”!

As the United Nations has noted, “pop derstanding'of what constitutes genocide
tends to be broader than the co
Convention defines genocide with two elements. One is the mental element (mens rea), wherein
a perpetrator has the int , in whole or inpart, a national, ethnical, racial, or religious

group.”® The other is the physi ctus reus), described as the act of killing or causing

serious bodi measures intended to prevent births within such
group, t ditions of life calculated to bring about the group’s physical
destructi ildren of the group to another group.” The

Convention does not specify a punishment for genocide, only that persons charged with genocide

%8 Ibid.
% Holocaust Encyclopedia ning a Word and Championing a Cause: The Story of Raphael Lemkin
<https://tinyurl.com/LemkinUSHMM> (as of Mar. 16, 2023).

70 Office on Genocide Prevention and the Responsibility to Protect, United Nations, Genocide
<https://tinyurl.com/GenocideUN> (as of Mar. 14, 2023).

" Office on Genocide Prevention and the Responsibility to Protect, United Nations, Genocide
<https://tinyurl.com/GenocideUN> (as of Mar. 14, 2023).

2 Office on Genocide Prevention and the Responsibility to Protect, United Nations, Genocide
<https://tinyurl.com/GenocideUN> (as of Mar. 14, 2023).

73 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 UN.T.S. 277
<https://tinyurl.com/UNGenocideConvention> (as of Mar. 14, 2023).

74 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 U.N.T.S. 277
<https://tinyurl.com/UNGenocideConvention> (as of Mar. 14, 2023).
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“shall be tried by a competent tribunal of the State in the territory of which the act was
committed” or by an international tribunal with jurisdiction over the territory.”

The United Nations has taken the position that “cultural destruction does not suffice, nor
does an intention to simply disperse a group.”’¢ Prior to the passage of the Genocide Convention,
the United Nations had passed a resolution defining the crime of genocide as “a denial of the
right of existence of entire human groups” with no mention of intent.”” That resolution included
“cultural” losses as a form of genocide.”® The 1948 Genocide Convention was adopted with no
mention of “cultural” losses and with an intent element added, the result of “intense political
brokering” by United States officials who feared “not just about being accused of genocide
against indigenous peoples but also against its Black population’ se of the involvement of
government officials in lynchings and the Ku Klux Klan.”

Although then-President Truman’s administratio ide Convention in
the United Nations, it encountered strong resistance in‘Congress and among academics over
concerns of domestic sovereignty. A representativeof the American Bar Association even
criticized the Convention on the grounds that it could be used to classify attacks on individual
r President Eisenhower,
estic political reasons.®!

n to reverse co nd when President Nixon
endorsed ratification, Senate hearing witn in raised warn hat the Convention could
expose the United States to foreign judgme ues and on America’s military behavior
in Vietnam.%?

Nearly 40 years after th:
States implemented legislation to

ited Nations approved the Genocide Convention, the United
fy the Convention, becoming the 98th nation to do s0.**> The

Genocide Convention [ entation Act of 1987 (Genocide Act) added the crime of genocide
to the federal criminal co eightened intent requirement than is found in the
Convention e of genocide is committed when an individual,

with “th ific i whole or in substantial part, a national, ethnic, racial or
religiotis group,” kills m p, causes serious bodily injury or permanent mental

75 Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 UN.T.S. 277 <
https://tinyurl.co enocideConvention> (as of Mar. 14, 2023)

76 Office on Genoci ention.and the Responsibility to Protect, United Nations, Genocide
<https://tinyurl.com/Ge > (as of Mar. 14, 2023).

77 The Crime of Genocide, . 11, 1946, U.N. General Assembly Resolution 96(1).

8 The Crime of Genocide,Dec. 11, 1946, U.N. General Assembly Resolution 96(1).

7 Hinton, Black Genocide and the Limits of Law, Opinio Juris (Jan. 13, 2022) <https://tinyurl.com/HintonOJ> (as of
Mar. 17, 2023).

80 Martin, Internationalizing “The American Dilemma”: The Civil Rights Congress and the 1951 Genocide Petition
to the United Nations (Summer 1997) 16:4 J. of American Ethnic History 35, 43.

81 Martin, Internationalizing “The American Dilemma”: The Civil Rights Congress and the 1951 Genocide Petition
to the United Nations (Summer 1997) 16:4 J. of American Ethnic History 35, 54.

82 Martin, Internationalizing “The American Dilemma”: The Civil Rights Congress and the 1951 Genocide Petition
to the United Nations (Summer 1997) 16:4 J. of American Ethnic History 35, 55.

8 Roberts, Reagan Signs Bill Ratifying U.N. Genocide Pact, N.Y. Times (Nov. 5, 1988)

<https://tinyurl.com/NY TReagan> (as of Mar. 14, 2023).
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impairment through drugs, torture, or similar techniques to members of that group, imposes
measures intended to prevent births within the group, subjects members of the group to
conditions of life that are intended to cause the physical destruction of the group, or forcibly
transfers children of the group to another group.®* To be covered by the statute, the offense must
be committed within the United States or be committed by a person who is a citizen or
permanent resident of the United States, a stateless person whose habitual residence is in the
United States, or present in the United States.®> A person who attempts or conspires to commit
the offense of genocide faces the same punishment as one who completes the offense.5¢

Genocide scholars have developed other frameworks outsid
frameworks of the Genocide Convention and the Genocide Act.
writings on genocide, Lemkin viewed genocide as a process,
“one destruction of the national pattern of the oppressed grou e imposition of the
national pattern of the oppressor,” a view that encompas ructural” genocide.®” Cultural
genocide, also derived from Lemkin’s early writingsy; encompasses “the destruction of a group’s

cultural, linguistic, and existential underpinnings,without necessarily killing members of the

group-”Sg

the narrow legal
ample, in his early
n event, that involved

Applicability to Black Americans

When the acts perpetrated upon B mericans have ommitted with the intent to
destroy them, in whole or in part, as a group; B i en victims of genocide, as
the Geneva Convention defines the term. Whil ; i nt is understood to be the
more difficult element of genocide to prove,* ber of scholars regard the acts committed
against Black Americans; from ard, as constituting genocide under the
understanding of genocide is employed, there is little

4
red harms and atrocities, inflicted on the basis
of race an, ity. Slavery inflicted death and serious bodily and
ved people caused the “forcible transfers of children”

8 See Genocide Convention Implementation Act of 1987, 18 U.S.C. § 1091, subd. (a)-(b), Pub.L. No. 100-606
(Nov. 4, 1988). Th e was later amended to include a punishment by death. See Violent Crime Control and Law
Enforcement Act of 8 U.S.C. § 1091, Pub.L. No. 103-322 (Sept. 13, 1994).

8518 U.S.C. § 1091, su
8 18 U.S.C. § 1091, subd.
87 Hinton, Black Genocideand the Limits of Law, Opinio Juris (Jan. 13, 2022) <https://tinyurl.com/HintonOJ> (as of
Mar. 17, 2023); see also Jones, Genocide: A Comprehensive Introduction (3rd ed. 2017) p. 89.

88 Jones, Genocide: A Comprehensive Introduction (3rd ed. 2017) p. 95.

8 Office on Genocide Prevention and the Responsibility to Protect, United Nations, Genocide
<https://tinyurl.com/GenocideUN > (as of Mar. 14, 2023).

% See Jones, Genocide: A Comprehensive Introduction (3rd ed. 2017) p. 115; James, The Dead Zone: Stumbling at
the Crossroads of Party Politics, Genocide, and Postracial Racism (Summer 2009) 108:3 South Atlantic Quarterly
459, 460-467; Bowser, et al., Ongoing Genocides and the Need for Healing: The Cases of Native and African
Americans (Dec. 2021) 15:3 Genocide Studies and Prevention 83, 85.

91 See California Task Force to Study and Develop Reparations Proposals for African Americans, Interim Report
(June 2022) pp. 59-64 <https://tinyurl.com/TFInterimReport> (as of Mar. 14, 2023) (hereafter Task Force Report).
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from their families to plantations unknown.”?> The Ku Klux Klan and others committed
innumerable lynchings and systematically visited racial terror against Black Americans, killing
and causing serious bodily harm while government officials participated or turned a blind eye.”?
By 1931, at least 30 states had passed eugenics laws that deliberately targeted Black people for
involuntary sterilization, an imposition of “measures intended to prevent births.”%*

Acts against Black Americans that constitute genocide when committed with the requisite
intent continued after the United States ratified the Genocide Convention. The American legal
system continues to over-police Black communities and disproportionately kill and commit acts
of violence against Black people and disproportionately imprison and execute Black Americans,
causing serious physical and mental impairment and having the of separating families and
preventing births.”> Although the last recorded lynching in th i tes was in 1981, the
civil rights organization Julian has identified at least eight sus
alone since 2000.°° Seven of these deaths were by hangiAd
enforcement, despite suspicious circumstances; the other was a racially-motivated beating by a
group of ten white teenagers.”” Academics have al$o identified the involuntary sterilization of

Black women through welfare incentive programs in t an example of a'violation of
the Genocide Convention—specifically, its prohibition a the systemic elimination of
specific populations.”®

The framing of the United States’ tre s’as a genocide is not new.
Even before the Genocide Convention, in 194 ' ional Negro Congress delivered an eight-
page petition (1946 Petition) to the U.N. Sec ’ i im to take action to address

the South, where 10 million Black people

N. declined to act, the 1946 Petition had success
100

the subjugation of Black Americans, particular
lived in deplorable conditions.’

%2 See Task Force Report, supra, at 59-60.
93 See Task Force Report, supra, at 96-117.

% See Task Force Report, supra, at407.

9 See Task Force , supra, at'377-389.

% Brown, ‘Lynching. ississippi never stopped’, Wash. Post (Aug. 8, 2021) <https:/tinyurl.com/BrownWaPo>
(as of Mar. 17, 2023); lian, Willie <https://tinyurl.com/JulianWillie> (as of Mar. 17, 2023).

97 Brown, ‘Lynchings in sippi never stopped’, Wash. Post (Aug. 8, 2021) <https://tinyurl.com/BrownWaPo>
(as of Mar. 17, 2023)
8 Muhammad, The Trans-Atlantic Slave Trade: A Legacy Establishing a Case for International Reparations (2013)
3 Colum. J. Race & L. 147, 200; see also Nolan, The Unconstitutional Conditions Doctrine and Mandating Norplant
Jfor Women on Welfare Discourse (1994) 3 Am. U. J. Gender & L. 15, 21 & n. 55 (identifying state legislation that
conditioned receipt of welfare benefits on Norplant use by mothers of beneficiaries, who at the time were
disproportionately Black children in those states, and explaining that states did not fund Norplant removal despite a
medical provider being needed to remove the implant).

% Hinton, 70 Years Ago Black Activists Accused the U.S. of Genocide. They Should Have Been Taken Seriously.,
Politico (Dec. 26, 2021) https://tinyurl.com/CRCPolitico (as of Mar. 17, 2023).
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World!” (1947 Petition), intended as an improvement of the 1946 Petition.'’! Du Bois framed the
petition as “a frank and earnest appeal to all the world for elemental justice against the treatment
which the United States has visited upon us for three centuries.”'%? The detailed 1947 Petition
lambasted the United States for denying a host of human rights to its Black minority population
and garnered much more attention than the previous 1946 Petition.!?> Du Bois sought support
from Eleanor Roosevelt, a member of the American delegation to the United Nations, but
Roosevelt informed him that the matter was “embarrassing” to the State Department and that “no
good could come from such a discussion.”!** Although Du Bois extensively publicized the
petition, providing a copy to each U.N. ambassador with a request that the.topic be placed before
the general assembly, no U.N. committees or commissions took action.'%

the Civil Rights Congress, headed by Paul Robeson and Willi . , presented a
petition entitled We Charge Genocide (1951 Petition) to ,
Genocide, one of the very first petitions presented tohe United Nations on the subject of
genocide, detailed 152 lynchings and 344 other crimes of violence of Black Americanszy lynch
mobs and police between 1945, the year the U.N. was establi ,
thousands of crimes committed prior to 1945.1°7 The 19 tion also emphasized the countless
African Americans who died each year as.a employment, education and
housing discrimination.'%®

American representatives at the Unit ons, 1 i anor Roosevelt, fiercely
argued against the introduction of the 1951 Pe ming that the United States government
was anti-discrimination and anti=segregation.'’

Amefican Dilemma”’: The Civil Rights Congress and the 1951 Genoczde Petztzon to the United Nations (Summer
1997) 16:4 J. of American Ethnic History 357 38-39.
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“Soviet-subjugated people,”!''° though one scholar has noted that We Charge Genocide presented
America’s violence against Black people in a manner that was consonant with Lemkin’s early
writings, in which he presented a more holistic conception of genocide.'!! Other opponents
similarly stigmatized the Civil Rights Congress as “disloyal” and the petition as “Communist
propaganda.”!!? In the face of opposition from the United States and the hostile environment
created by the Cold War and the Red Scare, the United Nations refused to accept the 1951
Petition.'!?

In 1964, Malcolm X and the staff of the Organization of African=American Unity drafted
a document entitled “Outline for Petition to the United Nations Charging Genocide Against 22
Million Black Americans” (1964 Petition) and enquired about p ral mechanisms to bring a

genocide case in front of the U.N. Commission on Human Rights. 1964 Petition charged
economic genocide against Black Americans as illustrative.o i inflicting on the
group conditions of life calculated to bring about its phy& i ole or in part” and

segregation, discrimination, and racial terror as causing “serious mental harm™ to Black
Americans, in violation of Article II(b) of the Genocide Convention.''> The 1964 Petition further

charged police, the Ku Klux Klan and White Citizens argeted killings/on the basis of
race, in violation of Article II, Section I of the Genocide ntion.''® The 1964 Petition
asserted that law enforcement and gove i licit in these acts of violence
and also liable under Article III’s ban on ¢ iraci to commit genocide.'!’

against Black Americans fit wi
and the Genocide Act.!!” The vie

e legal framework set forth in the Genocide Convention
the contrary emphasizes the difficulty of establishing the

https://www.dirkmoses. com/u 5/moses_lemkin_culture.pdf).
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“intent” element of a crime of genocide—that is, the intention to destroy Black Americans, in
whole or in part, as a group.'?° Some may find this unsurprising given the efforts the United
States undertook to bring about a legal framework for genocide that would exclude its own
conduct.'?! As one scholar notes, however, the dispute over the requirement of genocidal intent
does not negate that the United States’ “treatment of Black Americans before and after WW 11
satisfied the actus reus of genocide. The 240-page 1951 Petition, We Charge Genocide, is richly
supported by disturbing detail concerning the tens of thousands of Black men and women killed
for no reason other than their race, the massive mental trauma caused by segregation and other
legalized forms of discrimination, and the appalling conditions of life.to which Black people
were deliberately subjected.” 12

While cognizant of the legal definition’s mens rea re her scholars have
identified the American system of slavery as genocide, pointi institution of slavery
and the trans-Atlantic slave trade, by “utilizing every ge
Genocide Convention’s definition” inflicted

eserve survivors of the
Atlantic passage for labor exploitation. . . . If an institution is deliberately

hecatombs of casualties it is inflict efinable hum

should this not qualify as genocide?

up, then why

Additionally, enslavers

outcomes of their activities [demonstrating the
finition of genocide] . . . . The traumatization of
intention@ How to beat, abuse, torture,

One scholar has noted that the damage done by slavery, including abuse and trauma, “went on
long enough and occurred frequently enough for post-traumatic stress disorder (PTSD) to

become intrinst frican American culture. Slavery was a multi-generational holocaust.”!%’

120 Heller, Is “Structural Genocide” Legally Genocide? A Response to Hinton, Opinio Juris (Dec. 30, 2021) <
https://tinyurl.com/HellerOJ> (as of Mar. 17, 2023).

121 Hinton, Black Genocide and the Limits of Law, Opinio Juris (Jan. 13, 2022) <https://tinyurl.com/HintonOJ> (as
of Mar. 17, 2023).

122 Hinton, Black Genocide and the Limits of Law, Opinio Juris (Jan. 13, 2022) <https://tinyurl.com/HintonOJ> (as
of Mar. 17, 2023).

123 Jones, Genocide: A Comprehensive Introduction (3rd ed. 2017) p. 115.

124 Bowser, et al., Ongoing Genocides and the Need for Healing: The Cases of Native and African Americans (Dec.
2021) 15:3 Genocide Studies and Prevention 83, 85.

125 Bowser, et al., Ongoing Genocides and the Need for Healing: The Cases of Native and African Americans (Dec.
2021) 15:3 Genocide Studies and Prevention 83, 88.


https://tinyurl.com/HintonOJ
https://tinyurl.com/HintonOJ
https://tinyurl.com/HellerOJ

Outside of the narrow legal frameworks of the United Nations and the United States,
academics acknowledge that the cultural destruction, social death, and subjugation of Black
Americans has resulted in the equivalent of a cultural and social genocide.'?® Additionally, even
those who take the very narrow definition of genocide as framed in the Genocide Convention
and Genocide Act acknowledge that the United States’ treatment of Black Americans can be
described as a gross crimes against humanity including persecution, extermination, and
apartheid.'”” And slavery and the slave trade, murder, kidnapping, rape, torture or other cruel,
inhuman or degrading treatment or punishment as well as systematic racial discrimination”—
atrocities and harms that have purposefully and collectively been visited upon Black
Americans—are all recognized as “gross violations of internation man rights law” or
“serious violations of international humanitarian law” that wa ations.!?8

III. STATUTES OF LIMITATIONS ‘ \

“Where so provided for in an applicable treaty or contained in other international legal”
obligations, statutes of limitations shall not apply to gross.viol  of international human
rights law and serious violations of international humani aw which constitute crimes under
international law.”'?° In short, when it comes to reparations, are no statutes of limitation.

1. International Programs ernational rc%arations and racial equity

formed F (FRG) met at Luxembourg and signed an agreement that

i srael for the material damage caused by the criminal acts
perpétrated against the Jewish people during the Third Reich.** The 1952 Agreement
(Agreement) consisted of three parts,two of which were protocols. The first part of the
Agreement required the FRG to pay Israel DM3 billion'! to help resettle Jewish refugees in the
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of Reparations (“German Reparations) (2006) page 391.

131 The Agreement sets out the FRG’s financial obligations in Deutschemark. When the Agreement was executed,
one dollar equaled 4.2 Deutschemark. The DM3 billion was equal to $820 million. Honig, The Reparations
Agreement Between Israel and The Federal Republic of Germany (“Reparations Agreement”) 48 Am. J. Int’l L. 564,
566, fn. 11.
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new State of Israel. The DM3 billion sum would be paid in annual installments.'*? The second
part, Protocol 1, required the FRG to enact laws to pay individual compensation to “former
German citizens, refugees, and stateless persons” for harms suffered during the Third Reich.!'*?
And the third part of the agreement, Protocol 2, required the FRG to pay the Conference on
Jewish Material Claims against Germany (Claims Conference) DM450 million for the “relief,
rehabilitation (social and cultural), and resettlement of Jewish victims of Nazi persecution living

outside of Israel.”!3*

The Agreement between Israel and the FRG was intended to address the harms inflicted
on Jewish people living in Germany or in territories controlled by nany during the Third
Reich, the regime that ruled Germany from 1933 to 1945.'%° Begi in 1933, the Third Reich

implemented several reforms that were intended to control a i itizenship and freedom
of its Jewish citizens. The Nurnberg Laws were two race-ﬁse t were approved by
the Nazi Party at its convention in Nurnberg in 1935.136 Reichsbiirgergesetz

or the “Law of the Reich Citizen”, deprived GermandJews of citizenship, designating them as
“subjects of the state.”!3” The other law prohibited mlscegenatlon between Jews and “Citizens of
German or kindred blood.”!3#

separate compartments on trains, and exclude

During the Third Reich, azis also confiscated Jewish property in a program called
around $6 billion in property was stolen from the Jewish
itories controlled’by Germany.'*?

ed its territories, more Jewish people came

132 De Greiff, Luxembourg Agreement, supra, at p. 887.

133 Colonomos and trong, German Reparations, supra, at p. 399; De Greiff, Luxembourg Agreement, supra
note 3 at pp. 895-897.
134 The Claims Confere mbrella organization comprised of 23 Jewish organizations. It was founded in
1951 after a meeting in New York. (Colonomos and Armstrong, German Reparations, supra, at p. 394

135 Third Reich, official Nazi designation for the regime in Germany from January 1933 to May 1945.
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in concentration camps throughout Germany and territories controlled by Germany.'#¢ Although
there is some debate about when the Nazis decided to kill Jewish people, it is undisputed that “in
June of 1941, the Nazis began the systematic killing of Jews.”'¥

Just two months after his election, Konrad Adenauer, the Chancellor of the newly formed
FRG expressed a willingness to address claims of reparations for the harms inflicted on the
Jewish people by Nazi Germany.'*® The idea of providing reparations to Holocaust survivors or
the heirs of those who died, did not begin with Adenauer, however. Beginning in 1949, the
Council of States in the American-occupied zone established a law of compensation. They
implemented a reparations or restitution scheme that was designed store to Jewish citizens
the property taken from them.'* By including concepts like the ri f displaced people to
compensation and the categories of harm that constitute pers aw of compensation
“established the foundations of the first nationwide law on.reparations...

Discussions about reparations were being helddn the Jewish community even earlier—at
the beginning of the war.!>! The idea gained support and was discussed at the War Emergency
Conference organized by the World Jewish Congress in 1944.'%% In the Jewish community, both
in the diaspora and Israel, there was strong opposition t idea of reparations, however. The
opposition was so intense that the head of the Jewish Wor gress had to have “clandestine
discussions” with Chancellor Adenauer u agreement that would be
acceptable to both parties. '3

The Agreement was eventually signec ber 1952.13% The first part of the
Agreement required the FRG to pay DM3 bill nstallments% Israel to help Israel meet the
costs of resettling Jewishrefug ho fled Nazi Germany and other territories that were

formerly under Nazi Ge 1. Specifically, those funds provided the means for Israel

“to expand opportunitie: ement and rehabilitation” of Jewish refugees in Israel.!>
Israel invested those funds i evelopment by purchasing goods and services from
the FRG to Tn addition to providing Israel with funds to
purchase ement required the FRG to ensure the delivery of goods
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Compensation”) (2 420,421- 422.
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and services to Israel. %7 To ensure the participation of German suppliers, the Agreement
provided incentives like tax refunds to suppliers “on deliveries of commodities in pursuance of
the Agreement.”!

The payments would be paid according to the schedule in the Agreement.!>® The
remaining DM 140 million was due three months later.'*® After 1954, if the FRG determined that
it could not comply with the obligation, it was required to give Israel notice in writing that there
would be a reduction in the amount of the installments, but in no way could any of the
installments be reduced below DM250 million.'®!

Four agencies were established to ensure that the Agreem ould be carried out.'®? The
Israeli Mission was the sole agency that could place orders wit suppliers on behalf of
the Israeli Government.'® But jurisdiction was conferred on to decide disputes
arising out of the performance of individual transactions i
suppliers.!® The second agency was the agency designated by the FRG to examine all orders

placed by Israel to ensure that they conformed to thé Agreement. '¢° P

The third agency was the Mixed Commission, onsible for supervising the
operation of the Agreement. '°® Its members were appoin
It had no adjudicative power. '8

could not agree on the appointm: f an umpire, the President of the International Court of

rators serve five years and were eligible to serve another
172
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persons.'”® The FRG enacted the first supplementary law for the compensation of victims in
compliance with Protocol 1 in 1953.!7* The Compensation Law covered harms that occurred
between January 30, 1933, the beginning of the Third Reich, and May 8, 1945. 75 The categories
of harm that were eligible for compensation included,

e Compensation for Life: Under this category, widows, children, and dependent
relatives could apply for an annuity for wrongful death, based on the amount paid
to families of civil servants!’®

e Compensation for Health: Under this category claimants‘'were entitled to medical
care for “not insignificant damage to health or spirit,”” For damages beyond claims
for medical care, claimants could apply for an an ut had to prove that the
persecution caused health damages that led to ercent reduction in
their earning capacity'”’

e Compensation for Damages to Freedomi This
subjected to political or military jail, interrogation custody, correctional custody,
concentration camp, ghetto, or punishment entity. It also included forced labor

“insofar as the persecuted lived under j e ions.” 178

e Compensation for Property, Assets, and Di inatory Taxes: Claimants could
file claims for the loss of | ause the claimant fled the
country, emigrated, or was ey were also entitled to
compensation for property de atory taxes such as the

Reich Flight tax. 17

and privately employed claimants from the time
il January 1, 1947. The exact amount would be calculated at
il servant’s pay. If a claimant was unable to resume their

i thér pension early. The amount of the pension
nsion. Those who wanted to reestablish their
missed education. '3

e Compensation for Loss of Life or Pension Insurance: The claimant could claim up
to. DM10,000. 18!

173 Colonomos and Armstrong, German Reparations, supra, at p. 403; De Greiff, Luxembourg Agreement, supra at
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Claimants could pursue compensation for harm endured under each of the various categories
simultaneously.!®? They were not limited to one category when filing claims. If a claim was
denied, the victim could file a case in court.'®? For damage to body or health claims, the claimant
would have to be interviewed and examined by court-nominated experts.'8*

There were some deficiencies in the 1953 Compensation Law, which Parliament tried to
fix in the 1956 Federal Compensation Law.'3 The 1956 Law increased the maximum
compensation for loss of life to DM25,000 and improved the claims process to make it easier for
claimants.'® The 1956 Law still excluded those persecuted outside of Germany, forced laborers,
victims of forced sterilization, the “antisocial,” Communists, Gypsies, and homosexuals.'®’

In 1965, the FRG enacted the Federal Compensation Fi
following changes:

The Final Law made the

e [t created a hardship fund of DM1.2 billi@pport refugees from Eastern
Europe who were previously ineligible for compensation, primarily. emigrants
from 1953 to 1965'%8

e Compensation for Health: Eased burde nts.to prove damages to their
health were caused by their earlier persecu including a presumption that if
the claimant had been in oncentration camp, subsequent
health problems could be ¢ cution under the Nazi
regime'®’

e The category for loss of life

anded torincl deaths that occurred either

1onths after. !
reased to DM10,000'!
ated were to be revised based on the new law. °
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Over the course of the reparations process, the German government received over 4.3
million claims for individual compensation, of which 2 million were approved.'® It is estimated
that by 2000, Germany had paid more than DM82 billion in reparations or $38.6 billion.!*°

Protocol 2: Claims Conference

The third part of the Luxembourg Agreement, Protocol 2, required the FRG to pay the
Claims Conference DM450 million for the “relief, rehabilitation (social and cultural), and
resettlement of Jewish victims of Nazi persecution living outside of Israel.”'*” The money would
be paid to Israel and Israel would disburse the funds to the Claims Conference for it to disburse
the money. '%®

Post 1952 Luxembourg Agreemen

The 1953, 1956, and 1965 Compensation Laws ¢ for forced labor
and slave labor. The process for compensating these harms began in the German parliament in
1998.'° The World Jewish Congress and the Claims Conference began placing pressure on
German companies that benefited from slave labor and forced labor during World War 11 to pay
reparations.?*’ These companies also faced foreign polit sure from governments like the
United States.?’! There was no political pressure from orga ions like the United Nations,
however.?*? Lawsuits in the United States against German co ies that operated in the United
States also applied pressure to the German nent and the companies to provide
compensation for the labor they benefited ‘

The fund contain
implemented 1

to pay the claims.** The compensation scheme
rers’?’ received DM 15,000 or $7,500.2°% Former
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extended to descendants. However, heirs of anyone who died after February 1999, the date
negotiations regarding compensation began, could file a claim.?!°

The Law also allowed for compensation for all non-Jewish survivors living outside the
five Eastern European countries.?!! The International Organization for Migration processed those
claims.?!? Claimants had to complete applications by December 31, 2001.2!3 By the deadline, the
International Organization of Migration had received 306,000 claims.?!*

In filing their claims, claimants had to provide details of previous claims made and
provide a copy of their IDs.?!> They were also required to declare whether:they received slave
labor compensation directly from a German company.?'® They also‘had to identify a place where
they were forced to perform slave or forced labor and waive thei ights against the German
government and in connection with Nazi-era activities again ompanies.

Every check that was issued under the Forced ar@e sation law had the
following apology from the President of Germany included:

This compensation comes too late for all those
as it is for all those who died in the intervening 1s now therefore even
ible, the humanitarian
money that matters.

ng and for the

agreement agreed today. I know t
What they want is for their suffering

the FRG-Israel Reparations Scheme

Initially, there wa i osition to the idea of reparations in Germany.'?

fiot have the full support of German citizens.??°
ims of the war. And the majority believed that German
ort first, with Jewish citizens at the bottom of the lis
parations. One concern was that a potentially large

t.221

Government officials were also again
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expenditure, as reparations would likely require, could be risky for Germany given its financial
position after the war. %2

There was also opposition in the Jewish community. Underlying the opposition was the
idea that the Jewish people should not accept money to absolve the German people of the harm
they caused. The debt the Germans had incurred was a moral one that could not be paid off. 2%*
Pragmatism eventually won. Reparations could help develop Israel so that the country would be
stronger and could save Jews from all over the world quickly in another crisis.??* But it was
understood that the moral debt Germany had acquired because of its actions towards the Jewish
people could not be “quantified and hence would remain eternal.”??>This initial opposition was
so intense that the initial negotiations were held in secret until t 1d reach an agreement that
would be acceptable to both countries.??

Scholars have noted that the 1952 Agreement wasuni s. It was the first
reparations agreement that required a country to compensate a country that was not the victor in
a war.??” Further, it was the first reparations program where the,perpetrator paid reparations “on
its own volition in order to facilitate self-rehabilitation.”??® And the Agreement was formed by
two states that were “descendant entities of the perpetra 1 5”22 The program was
the largest reparations program ever implemented.>** And significant economic and
political consequences for both Israel an abled a substantial trade
relationship between the two countries.?* ceased in 1965, Israel and
the FRG gradually initiated political relatio

Under the 1973 to 199 f General Augusto Pinochet, the people of Chile were
subjected to a systematic i re and state violence: an estimated 2,600 to 3,400
Chilean citiz 1 while another estimated 30,000 to 100,000 were

The dicta i rning of September 11, 1973 under the guidance of
U.S. Secretary of State Henry Kissinger to seize the democratic socialist government of Dr.
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Salvador Allende.?*> Pinochet’s military junta seized power, ending Chile’s long tradition of
constitutional government.?*® Pinochet’s military dictatorship defined segments of the Chilean
population as ideological enemies — the “subversive” — and detained, tortured, and murdered
suspected opponents of the dictatorship.?*” According to the Valech Report on Political
Imprisonment and Torture (2004), at least 27,255 people were tortured from 1973 to 1990.
Approximately 2,296 people were killed or “disappeared,” although an additional 1,000 still
remain unaccounted for.?*® The National Truth and Reconciliation Commission found 899
additional cases of individuals “disappeared” or killed by state agents in the same period.?*’

inochet should remain
h 1990, Patricio Alywin

In 1988, a plebiscite was held to determine whether General Augus
president of the country, which voted against his continuation. I
was sworn in as President of the Republic of Chile and one
Truth and Reconciliation Commission. This eight-member.commissi tasked with
disclosing the human rights violations that occurred und i i rship, gathering
evidence to allow for victims to be identified, and reeommending reparations in alegal,
financial, medical and administrative capacity.?** Jn February 1991, the Commission delivered
its first report to the President, the Retting Report. The e rmined that 2,298 persons had

context in which these acts occurred. Desp
Retting Report was not denied.?*? President
to Congress using the recommended measures
was approved and signeddinto | aw 19.123

sent a draft bill'on reparations for the victims
parations from the Retting Report. The bill
on February 8, 1992.

Law 19.123 established
purpose of coordinating,
recommendatio i

Corporation for Reparation and Reconciliation with the

and promotilg actions needed to comply with the
National Truth and Reconciliation

ational corporation shall, but it not limited to:

o Promote reparations for the njury caused to the victims referred to in Article 18
and provide the social and legal assistance needed by their families so that they can
access the benefits provided for in this law.>**
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e Promote and assist in actions aimed at determine the whereabouts and circumstances
surrounding the disappearance or death of the detained-dis-appeared persons and of those
persons whose mortal remains have not been located, even though their death has been
legally recognized. In pursuing this objective, the corporation should collect, analyze, and
systematize all information useful for this purpose.?*’

e Serve as depository for the information collected by the National Truth and
Reconciliation Commission and the National Corporation for Reparation and
Reconciliation, and all information on cases and matters similar to those treated by it that
may be compiled in the future. It may also request, collect, and process existing
information in the possession of public institutions, as well@s request it from private
institutions, in relation to human rights violations or poli lence referred to in the
Report of the National Truth and Reconciliation Co

e Compile background information and perform th rule on the cases
that were brought before the National Truth and Reconciliation Commission, in which it
was not possible to reach a well-founded conclusion as to whether the person.~
detrimentally impacted was a victim of human ri iolations or political violence, or
with respect to cases of the same nature that wer ought before the commission in
timely fashion, or, if they were, i Wthh it did not a decision due to lack of
sufficient information. In this regard;it shall proceed p nt to the same rules
established for said Commission in e Decree 355, Ministry of Interior, of
April 25, 1990, which established it.

ons Or corporations so that they may provide
out the aims of the Corporation, including

e Enter into agreements with nonprofit it

the professional assistance needed to ca
248

medical benefits.”
e Make proposals. ting a culture of respect for human rights in the country.?*’

Law 19.123 also establishe TS gension for the families of the victims of
human rig i dentified in the report by the National Truth and
Reconci titute of Pension Normalization was placed in charge of
paying the pensions througk try. Article 24 of the law established that the reparations
pension was compatible with any other benefits that the beneficiary was receiving at the
moment, or Would receive in the future, as well as any other social security benefits.>>! In 1996,
amounted to $226,667 Chilean pesos (US $537).%52 This ﬁgure was used as

in Law 19.123. Bene es are as listed:
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246 |bid.

247 Ibid.
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e Surviving spouse received 40 percent of the total or $90,667 pesos (US $215);2%

e Mother of the petitioner or, in her absence, the father received 30 percent of the total or
$68,000 pesos (US $161);234

e Surviving mother or father of a victim’s out-of-wedlock offspring received 15 percent of
the total or $34,000 pesos (US $80);2%

e Each of the children of a disappeared person received 15% or $34,000 pesos (US $80)
until the age of twenty-five, or with no age limit in the case of handicapped children.?®

A one-time compensatory bonus equivalent to twelve months of pension payments was also
awarded.?” A beneficiary would also receive the pension in the pr ion determined by the
law, even if there were no other beneficiaries in the family.?® e amount required by the
number of beneficiaries exceeded the reference amount, eac received the

percentage established by law.?’ A

At the time of Law 19.123, other smaller programs were created to remedy specific issues,
including a program within the Chilean Ministry of Health, financed by the United States

Agency for International Development, to provide co ens hysical and psychological
e 260

rbor a mistrust in the
creation of a public interest corporation wit vestigate the whereabouts
of disappeared detainees, and condemn an unfa e P ensionp del that does not take into
account the number of members.in each famil

There were also notable issues aw 19.123, which excluded certain beneficiaries
children, and mothers of illegitimate children) and lack
recognition or remedy for i ims (those illegally detained and tortured).?6

In 1997, u orporation closed down on December 31, and
issued a e institution had contributed effectively to political
recon€ili f more than 1,000 disappeared detainees undermined

these efforts and that some of the obligations assigned to the Corporation had not been
fulfilled.?®> As such, and with obligation to continue searching for disappeared victims under
Article 6 of La 23, the state continued some of the work of the Corporation following its
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closure. On April 25, 1997, the state issued Supreme Decree Num. 1.005, which established that
a new “follow-up program” be created to follow up on specific duties and responsibilities of Law
19.123.2%% This included:

e Implementation of the recommendation by the Truth and Reconciliation Commission.?%

e Provision of the legal and social assistance for the families of the victims upon request.?6®

e Preservation and safekeeping of documents and archival records collected by the
National Truth and Reconciliation Commission and the former National Corporation of
Reparations.?’

The next president, Eduardo Frei Ruiz-Tagle, continued this wor reparations and initiated
roundtables on human rights between 1999 and 2000.%%® Thes es culminated into a
supplementary report of 200 new cases of disappeared detain:
follow up program for Law 19.123 were integrated into i gram of the
Ministry of Interior. The new program continued to work with families and a newly reorganized
judicial program provided logistical support to special Judges conducting investigations in
regiments, clandestine cemeteries, and other placed in
forced.?”

In August 2003, the next president, Rica al to the country regarding
pending issues related to the human right violatic een September 1973 and
March 1990, and sent three bills to Congre the Follow-Up Program,
increase pension amounts, and expand bene . s.>’! The president argued
that the human rights violations.of the dictatorship represented a social, political, and moral scar
that required meaningful reparati easures and a responsible recognition of the magnitude of
the problem.?’? In September 2003, President Lagos created the National Commission on
Political Imprisonment eport (Valech Commission) to contlnue the work of
reparations by identifying

irst 1,200-page report to Pres1dent Lagos on
Novem ed it to the nation in a televised speech later than month.?’*
The President asked the n to produce a complementary report taking into
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account approximately 1,000 additional cases that were submitted by victims and their
families.?”> That report was delivered in June 2005.27

In 2005, the Chilean government decided to provide 28,459 registered victims or their relatives
with lifelong governmental compensation (approximately 200 USD per month) and free
education, housing, and health care.?’” In 2009, the Chilean Congress passed Law No. 20.405
creating the Institute for Human Rights.?’® Under this law, Chilean President Michelle Bachelet
was tasked with creating a consultative commission (Valech II Commission) for the qualification
of disappeared detainees, persons killed by extrajudicial executions, as well as, prisoners of
conscience and victims of torture.?” At this time, the Chilean governiment began to enter into
international networks to help address the human rights abuses t urred in Chile. In 2009,
Chile joined the Rome Statue of the International Criminal C 280 Later, in 2015,
Chile became a signatory party to the Agreement on the Statue and Fun: of the International
Commissions on Missing Persons.?®! Today, the Chilea ment continues to work to
address past human right abuses through new commissions and instruments, 1ncluding the
Chilean System of National DNA Databases to test and match DNA samples between felatives
and missing persons.?%?

3. South Africa

“Apartheid was an institutional regime of racia i systematic oppression,
implemented in South Africa for the purpose of depriving the majority black population of basic
rights and securing the white minority’s power over the country’fgovernment economy, and
i Tandela as the country’s first non-white
president, the South African gov ent passed the Promotion of National Unity and
i South Africa out-of the apartheid era and into an era of
ould have full participation. To make that transition,

regime. Another committee of the Commission was the Amnesty Committee, which was
responsible for determining which perpetrators of gross human rights violations would receive
amnesty, that is, immunity from civil and criminal liability for their crimes. And the final
committee was th mittee on Reparations and Rehabilitation (CRR) which was responsible
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276 |bid.
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for developing an urgent interim reparations program and submitting final reparations policy
recommendations to the government.

Included in the final reparations policy recommendations were financial and symbolic
reparations as well as community rehabilitation programs and institutional reforms. The financial
reparations recommendation was that the government pay individual reparations grants to 22,000
confirmed victims each year, for six years. To ensure successful implementation, the CRR also
recommended that the government appoint a national body to implement the reparations program
and a secretariat within the office of the President or the Vice Presidentto oversee
implementation.

The government adopted some of the CRR’s symbolic s recommendations, its
community rehabilitation program recommendations, and its
government did not adopt the recommendation for a nati i i dy. Nor did it
adopt the CRR’s recommendation that it pay individual reparation grants for six years. Instead,
in 2003, five years after the CRR submitted its final reparations policy recommendations, the
South African government paid a one-time payment of R30,000 to,some of the 22,000 victims.
The payment was about one-fifth of the amount the C ended to compensate victims
for their suffering. By 2004, only 10 percent of the confi ictims had received their

payment.

The History of the Aparthei

1948, it expanded the policy of segregation, naming the system apartheid. >*> This system

of “separate developme red by the Population Registration Act of 1950, which
classified all South Afric i ntu (all Blg;k Africans), Coloured (those of mixed race),
or white. 2 i ip Areas Act of 1950, established residential

and busin: for each race, and barred members of other races from

designed to.remove thousands of “Coloureds,” Blacks, and Indians from areas classified for
white occupation. As a result of the confluence of laws, specifically, the Population Registration
Act, the Group Areas Act, and several “Land Acts” adopted between 1913 and 1955, more than
80 percent of So frica’s land was set aside for the white minority. 2%’

The governm o passed laws limiting education for Black South Africans.
Specifically, the Bantu Education Act enacted in 1953, provided for the creation of state-run
schools, which Black children were required to attend. The goal of these state-run schools was to

284 See Britannica https://www .britannica.com/topic/apartheid (as of Mar. 10, 2023).

285 See Britannica https://www .britannica.com/topic/apartheid (as of Mar. 10, 2023).

286 See Britannica https:/www.britannica.com/topic/apartheid (as of Mar. 10, 2023). A fourth category for
Asian, that is Indian and Pakistani, was added later.

287 See Britannica https://www .britannica.com/topic/apartheid (as of Mar. 10, 2023).
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train Black children for “manual labour and menial jobs” the government deemed suitable for
their race. Black South Africans were also barred from attending universities in South Africa.?

To help enforce the segregation of the races and prevent Black South Africans from
encroaching on white areas, the government strengthened existing “pass” laws, requiring
“nonwhites to carry documents authorizing their presence in restricted areas.”?*® Many private
companies, including ones based in the United States and Europe, enabled apartheid by
manufacturing the military and police vehicles**® used to enforce segregation and by creating the
document system that stripped Black South Africans of their citizenshipand their rights.?!

Responses to violations of apartheid laws were brutal. Un. outh African law, police
officers could commit acts of violence, that is, torture or kill, i uit of their official
duties.?®?> One confirmed victim of gross human rights abuse by police on four
different occasions.??®> On one occasion he was electrocu ey put a tire
around [his] neck, placed [his] hands behind [his] back‘and threw matches at [his] hair.”?*> On
one occasion, he was tortured for five days.?°® Andn yet another occasion, he was.detained for
six months without charges and tortured. *°’

es called Hippos ooting Black people,

including children.?”® In one incident in 1 i shot and killed by security
forces while traveling from his grandmother’s | 0 his home t k up his schoolbooks.
Other children were shot and killed while pl

uman rights violations, “including prolonged arbitrary

),

ct prohibited established universities from admitting

(Farbstein, Perspectlves from a Practitioner:
L.J. 451, 462-463.)
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detention, forced exile, forced relocation, revocation of citizenship, forced and exploited labor,
extrajudicial killings, and torture” committed by state and private actors.>*?

There was resistance to apartheid from the beginning. One of the first demonstrations
against apartheid took place in Sharpeville on March 21, 1960. As a result of the demonstration,
police officers opened fire on the crowd, “killing about 69 Black Africans and wounding many
more.” 3% The primary political group that spearheaded the fight to eliminate apartheid was the
African National Congress (ANC). The government banned the ANC from 1960 to 1990.
Eventually, there was outside economic pressure on South Africa to abandon apartheid,
including from the United States and Europe, which imposed selective econoemic sanctions on
South Africa.

Secret negotiations between the National Party, the arty, and the ANC,
the resistance, to end apartheid began under President Be der President F.W.
de Klerk on February 2, 1990, when he announced thathe would release all political prisoners
and unban anti-apartheid organizations, like the ANC.** De Klerk’s announcement.began formal
negotiations to end apartheid.’*® The bargain strick required th P to give up power and allow

Constitution, which enfranchised Black South Africans an ided for elections in 1994.307
The Interim Constitution required the new Parli 1 constitution and draft the
framework for the new government of So

The Interim Constitution also includ jumb ection called the coda, post-
amble, or epilogue, which provided for amnest e outgoing government in exchange for it
giving up power peacefully an i of everyone respected.>*® The coda also
included language calling for rep ns: “[T]he violent effects of apartheid can now be
addressed on the basis t need for understanding but not for vengeance, a need for
reparations but not for reta Ubuntt but not for victimization.”*!? Essentially the
bargain stru i rtheid called for the perpetrators of gross human

d the victims to receive reparations.’!!
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In addition to creating the Commission and outlining the duties of its three committees,
the Promotion of National Unity and Reconciliation Act (the Act) identified the need for
reparations as a primary concern, requiring the Commission “to provide for ... the taking of
measures aimed at the granting of reparations to, and the rehabilitation and restoration of the
human and civil dignity of, victims of violations of human rights.””*'? It also defined several key
terms that would be used throughout the reparations process. First, it defined reparations using a
very broad and open-ended definition: “any form of compensation, ex gratia payment,'3
restitution, rehabilitation or recognition.”'* The Act also distinguished between a longer-term
reparations policy and an interim urgent reparations policy that wouldprovide urgent reparations
to “victims.”>!> The urgent reparations would go to those “victims expected to outlive the
[Commission]” and “those who had urgent medical, emotional nal, material,
and/symbolic needs.”?!¢

A “victim” was defined as a person who “suffereﬁl fphysical or mental
injury, emotional suffering, pecuniary loss or substantial impairment of human rights, (i) as a
result of a gross violation of human rights; or (i1) as a result of an act associated with @ political
objective for Wthh amnesty has been granted PIT e p ion of human rights is defined
y person; or (b) any attempt,
ommit [killing, abduction,

conspiracy, incitement, instigation, comma
torture or severe ill-treatment.]”*'®

Even though ita ressed rations, the Act did not codify or otherwise guarantee the
\ t the Commission power to implement any of the final

report.
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The Commission’s CHRV was responsible for investigating human rights abuses. One
significant limit set on the work of the CHRV was that it could only investigate gross violations
of human rights defined as killing, abduction, torture, and severe ill-treatment that were
politically motivated and which occurred between 1960 and 1994.323 This definition of gross
human rights violations meant that forced removals to unfertile land, wholesale appropriation of
land that left the majority of the population living on 13 percent of the land, oppressive labor
conditions in mines and on farms, educational deprivations, and legal restrictions from birth to
death would not be investigated.*?* Nor would any of the racially-based abuses that occurred
between 1652 and 1960 be included.**> Also excluded from investigation were practices that
excluded Black South Africans from educational institutions and essions or restricted access
to resources based on race.>?°

The Act also required a victim’s claim of gross human
corroborated before the victim could qualify for reparati&
document destruction campaign during the reparations process, however, which likely affected
the ability of many victims to obtain corroborating evidence of human rights abuses they
suffered 328 Further, there were outs1de cr1t1ques that the ‘ nt for corroboratlon ‘placed

received, several “individuals whose stories w ed light on the broader patterns of abuses”
were asked to tell their stories during televised ings held throughout the country between
1996 and 1997331 Of the three ittees, the CHRV’s work is the most well-known because of

victims’ stories.

ion was conducted to determine whether there was
ictim of gross human rights violations.**? If the
eived a letter confirming their status as a “victim” of

ot be corroborated, the person was also informed by
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letter and notified of their right to appeal the decision.*** Ultimately, 22,000 individuals were
identified as victims of gross human rights violations.**

Amnesty Committee (AC)

Several clauses in the Act guaranteed amnesty, that is, immunity from criminal and civil
liability, for perpetrators of gross human rights violations, which included individuals and the
State itself.>*¢ Perpetrators of human rights abuses and/or violations could apply for amnesty for
acts associated with a political objective in the course of the conflicts of the past as long as they
made full disclosure of all relevant facts.**” They did not have to express regret or remorse. Nor
offer an apology or request forgiveness to be granted amnesty.>*8 mately, the Commission
granted amnesty to approximately 1,200 individuals, turning d

Six months after the Commission began its work, thre ictims of the security
forces and the Azanian People’s Organization (AZAPO) tutionality of the
Act based on the amnesty provisions, which absolved individuals and the state from civil and
criminal liability for the human rights violations committed during apartheid.’*° The
Constitutional Court held that the Act was constitution spite the.amnesty provisions because
rights violations to be known
and the cause of reconciliation and reco i 341 The State authorized “the
Parliament to balance the rights of the vic ai structive goals of the
Constitution.”#?

The Committee on Reparati d Rehabilitation (CRR)

responsible for developing both the Urgent Interim

d making final reparations policy recommendations to the
ns for the urgent interim reparations policy were to be

e CRR would be responsible for implementing
sponsible for determining which individuals
finition.>** This obligation required it to review referrals
mittee and “make recommendations ... in and
endeavor to restore the human and civil dignity of such victim.” **° The work of the CRR ended
once the final reparations policy recommendations were submitted to the president.

The Commission’s CC
Reparations policy program (UIR
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Development and Implementation of the UIR Program

The UIR was an interim financial reparations program. CRR sent UIR policy
recommendations to the government in September 1996. The government did not pass
regulations to implement the UIR until April 1998.34¢ The UIR regulations required information
and referrals to services and financial assistance to access services that were necessary to meet
urgent medical, emotional, educational, material, and symbolic needs to be provided to
applicants whose needs the CRR deemed urgent.>*’ Those applicants whose needs were deemed
urgent included individuals who,

e Were terminally ill and would not survive beyond the te the Commission
e Had no fixed home or shelter

e Were orphaned because of the violation
e Physical impairments markedly affected their so@ ioning

e Required special education because of mentalor physical disability?
&

The UIR payments were calculated based’on need and the number of dependents the
for-a victim with no dependents
r more dependents.>* The

regulations prohibited UIR funds from be
proceeds could not be attached as part of a cc ervictim’s estate.

The first UIR payments were made ir ‘ ‘process was mostly
completed in April 2001.”33 The President’s
million) in cash payments‘to 14,000 victims for three years.>>* Those payments ranged from

The reactions of ies who received reparations under the UIR program were
mixed.*® None ions “‘blood money” that was used to buy their
nds, not as compensation for the harm suffered,
ing their suffering.®>>® Others felt the compensation was

inadequate to meet “the tangible nee heir daily suffering” they experienced because of
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apartheid.**® This group believed the UIR, even as a symbolic gesture, was inadequate.*®® The

recipients of UIR also were sometimes threatened by those who did not receive UIR payments.
361

Some critics of the UIR program contend that one inadequacy of the program was the
lack of information shared with victims about the Commission.*®? Specifically, victims were not
given information about how the Commission was organized or how it functioned.*®* Thus, they
were not empowered to engage with the Commission, nor were they knowledgeable about the

next steps in the reparations process.>** And they received little information regarding the
36

perpetrators the Amnesty Committee was considering for amnesty.

One evaluation of the UIR program concluded that it “ de a meaningful and
substantial impact on the lives of recipients and cannot, ther: idered a significant or
even adequate attempt at reparations.” **¢ Another critiq s for determining
who would receive payments and providing paymentsto those individuals who qualified under
the UIR took longer than expected.®” Although the/CRR sent recommendations to the »
government in September 1996, the government did not pass regulations until April 1998, more

The CRR was also responsible for de final reparations policy recommendations
that were submitted to the President for review. Once the final recommendations were submitted
to the President, the President review them and submit a set of policy proposals, including

debate.’”! After a debate, the Parliament would pass a
resolution approving the 1 ic recomnyndations.372 Once the parliamentary

d'to “publish the appropriate regulations to enact
e basis and conditions upon which reparations
onsible for implementing them.*’* The regulations also
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provided for revision, discontinuance, or reduction of reparations where the President deemed fit
to ensure the efficient application of the regulations.’”®

In creating its reparation policy recommendations, the CRR could consider all forms of
reparations, including financial, symbolic, and community-wide benefits.?”® The CRR could also
make recommendations for the “creation of institutions conducive to a stable and fair society and
the institutional, administrative and legislative measures which should be taken or introduced in
order to prevent the commission of violations of human rights.” 37’

In developing its proposals, the CRR turned to international sourees and structured its
policies around the five international reparations principles: redress, restitutions, rehabilitation,
restoration of dignity, and reassurance of non-recurrence.’’® O ned the principles that
would serve as the foundation for its reparations recommend began a
consultative process with individuals, victim advocacy , s, civil society,
and human rights organizations to develop a final repatations policy.

379

The final reparations policy the CRR submiitted to the President observed that “without
adequate reparation and rehabilitation measures, there aling or reconciliation.”*%°
More specifically, reparations were “necessary to counte ce amnesty” given the
perpetrators.*®! The CRR reminded the s were a moral requirement
ubstantial reparation grants
not token awards to victims.**? Granting reparatic icti ed value to the truth-
state’s acknowledgment of the harm
victims, their families, and South Africa as a whole experienced ﬁom apartheid.’®* Reparations
also restored the survivors® dignity and affirmed the values, interests, aspirations, and rights of
those who suffered.***Just as im nt, granting reparations also raised consciousness about the
public’s moral responsi ipate in healingssurvivors and facilitating nation-
building 3% 4

committees identified 22,000 victims.38¢
Although victi o keep the list of victims open so that victims who
came forward later could qualify for ations, it declined to do so for two reasons.*®” It

. 183
. 183
. 183
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concluded that the government was unlikely to accept an open-ended list.**® And the CRR was
without power to expand the definition of a victim under the language of the Act to expand the
list of people who qualified as victims beyond the 22,000 identified victims.*®® The CRR made
the following final reparations policy recommendations:

Individual Reparations Cash Grants

The CRR recommended that the government pay annual payments ranging between
R23,023 ($2,878) and R17,029 ($2,129), based on the size of the family for six years.*** The
amount of the grants was based on the median annual household income for a family of 5 in
South Africa, which was R21,700 or $2,713 in 1997.%! People in riral communities or with
large numbers of dependents would receive more.>*> Despite t justification for its
reparations grant recommendations, the government rejected ation and decided to
give victims a one-time payment of R30,000 each.*>* Th nci e reparation grants
of R30,000 amounted to .067% of the Gross DomesticProduct (GDP) and .25% of the

government’s total annual expenditure.’** ,

Although the President’s Fund contained sufficie
each victim, the policy recommendations included severa
reparations grants:

pay grants of R30,000 to
ative schemes for financing the

e Imposing a wealth tax

e Levying a retrospective surcharge on corporate profits
e Imposing a surc i senior public servants since 1990
e Suspending taxes aterial donations to formerly disadvantaged
5
com

or Broader Macroeconomic Reforms

As a broader restructuring of macroeconomic policies for the country, the CRR made the
following recommendations:

f resources from the defense force budget
i 1duals, international aid organizations, and the business sector
divert unspent funds earmarked for development projects into the

e Donations
e Request that th
President’s Fund

388 Colvin, Reparations Program in South Afiica in The Handbook of Reparations at p. 191
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e Exert pressure on Swiss and other governments and banks for contributions;

e Restructure social spending limits, the tax system, and the Government Pension Fund to
release more money for social spending;

e Cancellation of foreign debt.?%

One organization recommended that multinational corporations, which extracted roughly
R3billion a year between 1985 and 1993 from South Africa be required to return 1.5 percent of
those profits for six years, which would pay for the individual reparation grants.**’

In addition to the individual reparation grants, the CRR reco
community, and national reparation and rehabilitation policy pro
fell into three categories:

Individual interventions A

e Issuing death certificates
e Exhumations, reburial, ceremonies 4
e Headstones and tombstones
e Declarations of death

e Expungement of crimina
e Acceleration of outstandin

nded symbolic,
s. The symbolic measures

man rights violations
Community Interventions

The community rehabilitation recommendations focused on programs and remedies that

would address arm caused to communities by apartheid policies:**®

Construction of appropriate local treatment centers

e Rehabilitation of perpetrators and their families

e Support for mental health services and community-based victim support groups
e Skills training

3% Colvin, Reparations Program in South Africa in The Handbook of Reparations at p. 199
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e Specialized trauma counseling services

e Family-based therapy

e Educational reform at the national level

e Study bursaries (monetary education awards)
e Building and improvement of schools

e Provision of housing

Also recommended were several proposals aimed at transforming institutions and a wide
range of sectors in South African society, including the judiciary, media, security forces,
business, education, and correctional services, to prevent the recu e of human rights
violations that characterized apartheid.*”

The CRR had no power to implement any of the reco its final reparations
policy proposal because its term ended with the submissA ’s final report.**
Recognizing that implementation would need to be organized at the national and local levels, the
CRR recommended that the President appoint a secretariat, with.a fixed term to oversee the
implementation of the reparations and rehabilitation prog Ttk
the appointment of a national body, headed by a nationa or, to implement the reparations
scheme.*”? Among its duties, the nationa ible for implementing and
administering any financial reparations p@ ating the implementation of
the reparations policies, and establishing p : i implement reparations
policies at the local level.** The provincial report directly to the
National Director. 4%

After the CRR i its final reparations policy recommendations, a core group of
NGOs and victim advoca as leaders in the fight to ensure that the government

resisted grounds that not all of the Commission’s work was
completec i

position to do anything with reparations.*°® The final report was submitted in 2003.%"7

In late 2002, before the Commission’s final report was submitted, several individual
victims and victi vocacy groups filed lawsuits in a US federal district court under the Alien
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Tort Statute*®® against several multinational corporations that conducted business with South
Africa during apartheid and manufactured products that helped the South African government
maintain apartheid.*®

In the end, the government did not adopt the CRR’s recommendations to appoint a
secretariat to oversee reparations. Nor did it appoint a national implementing body. It also did
not adopt the recommendation for the government to pay individual reparations grants to victims
for six years. Instead, in November 2003, five years after the CRR submitted its reparations
policy recommendations, the government began paying victims a one-time payment of
R30,000.*1° A year later about 10 percent of victims had not received payment because there was
difficulty in locating them or confirming bank account informati The total individual
reparation grants paid to victims amounted to one-fifth of the inal financial
reparations recommendation.*!?

The government did enact some of the symboli¢ reforms and institutional reform
recommendations. The government provided around R800,000:in reburial expenses.to 47
families of disappeared persons whose remains were found and reburied.*!* Public symbols of
martyrs and those opposed to apartheid have replaced t ic \'s'ymbols of apartheid.*!* The
country’s largest airport is no longer named after the first a eid prime minister.*'> And

around 1 Billion rand.*'” The government has
proposed to use part of this for medical and higher education assistance to the same registered
) reviously. It has:also proposed to fund “community

4

citizens to sue in U.S. courts for violations of International law
spectives From a Practitioner: Lessons Learned From the
Apartheid Litigation (2020) 6 Hary. Int’l L.J. 451,458, fn. 25 (citing 25 U.S.C. § 1350).)

409 Farbstein, Perspectives From a Practitioner: Lessons Learned From the Apartheid Litigation (2020) 6
Harv. Int’l L.J. 451,458. The district court dismissed the lawsuit in 2014. The Second Circuit affirmed the dismissal.
And the U.S. Supr ourt denied certiorari in 2016. (Farbstein, Perspectives From a Practitioner: Lessons
Learned From the Ap id Litigation (2020) 6 Harv. Int’l L.J. 451, 461-462.)
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rehabilitation projects” in economically distressed communities.*?° Victims and survivors have
criticized both policies and have argued that medical and higher education assistance should be
given as well to an additional 30,000 more survivors who, for various reasons, were not able to
register with the Commission during its tenure.**! These organizations have asked that individual
compensation get equal priority over community reparations and that the selection of
communities for the latter program should be done in consultation with survivors’
organizations.*??

Throughout the life of the Commission and after, victims raised.the objection that the
Commission and the government have been much more interested in‘placating and protecting
perpetrators than they have been in meeting the needs of victims other key critique of the
South African reparations process was that there was no insti ort for victims after the
final reparations policy recommendations were submitted to t
Commission formally ended with the submission of its ﬂ&p
beyond the recommendations, however, resulted in many disappointed South Africans who
assumed that meaningful reparations would beginat or before the close of the TRC pro%ess. Now
that the TRC has formally shut down, the victims are | 1T
without any significant institutional support.”*?® The stru of the Commission, including the
limitations placed on its power to imple recommendations or even be
involved in the process after submitting i resident, almost guaranteed
that the victims would not receive reparati tions policy
recommendations.*?°

began with the secret negotiatio
Court’s decision in the £
stripped victims of reme
to end aparthei

end apartheid and carried through the Constitutional
that the amnesty provisions were legitimate even if they
arm suffered.*”’ From the inception of the negotiations
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reparations if the President deemed it necessary to do s0.*** A perpetrator’s entitlement to
amnesty, however, was guaranteed by the Interim Constitution, the final Constitution, the Act,
and the Constitutional Court.**

The 1948 Universal Declaration of Human Rights asserted that an effective remedy
should be provided for violations of fundamental human rights.**! “In this context reparations
have come to mean much more than a means of support or a kind of recognition of suffering.
They have become the unfulfilled answer to the question of whether or not justice has been done
in the transition process.”**

4. Canada

The Indian Residential Schools Settlement Agreeme into by the Canadian
federal government in September 2007. It acknowledged inflicted on its
Indigenous peoples through the residential school system and established a multibillion-dollar
fund to assist former students of residential schools int their recovery.** It has five:umain
components: the Common Experience Payment; Independent Assessment Process; the Truth and
Reconciliation Commission; Commemoration; and He ealing Services.*** The
erience Payment for all former
iven $10,000 for the first year at

ally gave the federal government the power to educate
a, and the Act’s further amendment in 1894 made
attendance at resi i tarting in the 1880s, the Canadian government
made a c rte nd expand the residential school system to assimilate

429 See De G he Handbook of Reparations (2006) at p. 777 (Chapter 5, 9§ 27, granting the President
authority to revise and, 1 iate cases, discontinue or reduce “any reparation.”)
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Indigenous peoples into settler society and to reduce Indigenous dependence on public
assistance.*4

There were 130 residential schools in Canada between 1831 and 1996.**! During this

time, more than 150,000 First Nations, Métis, and Inuit children were forced to attend these
schools.*** Thousands of Indigenous children died at school or as a result of their experiences in
school, while many remain missing.*** Children were forced to leave their homes, parents, and
some of their siblings, as the schools were segregated based on gender.*** Their culture was
disparaged from the moment they arrived at school, where children gaveup their traditional
clothes and had to wear new uniforms, the boys had their hair cut, any were given new
names.*** At some schools, children were banned from speakin irst language, even in
letters home to their parents.**¢ The Christian missionary staf} ools emphasized
Christian traditions while they also simultaneously denigrate iritual traditions.**’
Physical and sexual abuse were common.**® Many chil malnutrition and
poor living conditions led to preventable diseases such as tuberculosis and influenza.**

Indigenous communities struggled to heal the h these residential schools, and
starting in 1980, former students campaigned for the go t and churches to‘acknowledge
the abuses of this system and provide some compensation. roup of 27 former students filed

a class action lawsuit, Blackwater v. Pli of Canada and the United
Church of Canada in 1996.%! Blackwater buses perpetrated at
Alberni Residential School on Vancouver I 52 The lawsuit spanned

ral government and churches for, inter alia, assault,

and vicarious liability.*** The sheer number of cases
pending in the Canadian reatened toireate a logjam, and the federal government
in June 2001 “ the subject of developing alternative dispute
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mechanisms between representatives from the church organizations, the federal government, and
Aboriginal peoples, leaders, and healers.”**>

The federal government issued a Statement of Reconciliation in 1998 that recognized the
abuses of the residential school system and established the Aboriginal Healing Foundation.**® In
2001, the federal government created the Office of Indian Residential Schools Resolution
Canada to manage the abuse claims filed by former students through the alternative dispute
resolution (“ADR”) process.*” In 2003, the ADR process began to provide psychological
support and calculate compensation. The Indian Residential Schools Settlement Agreement was
signed on May 8, 2006, and it went into effect in September 2007.*31t is the largest class action
settlement agreement to date in Canadian history.*>

As stated previously, every former student was given e first year at school
and $3,000 for each additional year.*®® By the end of 20 8 0,000 eligible
former students received payments.*¢! The Independent Assessment Process provided a
mechanism to resolve sexual abuse as well as serious physical and psychological abuse claims.*
By the end of 2012, it provided more than $1.7 billion t ‘students.**> Survivors had to
abusers’ identities, and medical

62

and personal information.*** This often led to reopening o wounds. For both the Common
Experience Payment and Independent A ns, inability to establish
attendance at schools, failures of the proc d to re-traumatization of
survivors and further harm.*®> Additionally, t allowed attorneys to

charge clients up to 15 percent for difficult cases see “compensation before the Independent
Assessment Process.*®® Unfortunately, some u cal private attorneys charged 15 percent, in

g public attention to this issue.*%® The

ber 2015 entitled Honouring the Truth, Reconciling for the
the 150,000 survivors.*® The Settlement Agreement
also allocated $20 million for commemorative projects and $125 million for the Aboriginal
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Healing Foundation.*’® It also established the Indian Residential Schools Resolution Health
Support Program, which provides former students with mental health resources provided by
elders, Indigenous community health workers, psychologists, and social workers.*’!

Residential schools continue to be in the news. In 2021, Indigenous communities reported
they uncovered hundreds of unmarked graves of children who possibly died at residential
schools due to disease or neglect, or who were possibly even killed.*’> These discoveries have
led to a federal investigation of similar schools in the United States.*”?

Additionally, despite the Settlement Agreement, litigation hasfiot stopped.*’* In October
2022, the Canadian Supreme Court dismissed an appeal from a group of survivors from St.
Anne’s residential school in northern Ontario, who have allege ral government
breached the Settlement Agreement because “it withheld do i abuse when deciding
upon their compensation.”’> In 2014, the Ontario Superi 00 pages of
records (including transcripts of criminal trials, investigative reports from the Ontario Provincial
Police, and civil proceedings about child abuse) be produced as,a part of the compensation
process. 476 The documents were still heavily redacted a s claimed the redactions made
A7 r Crown-Indigenous
Anne’s survivors and has

d be eligible for further

pointed to a 2021 report that noted 11 cor
payments.*’

In January 2023, Canada stated it had a
lawsuits seeking reparations.*”? This settleme esolution m'a class action lawsuit initially
filed by 325 First Nations in 2 eking compensation forthe destruction of their languages
and culture.*®® Under.the terms o settlement, the federal government will establish a trust
fund for Indigenous co se for educational, cultural, and language programs.*s! A
federal court judge approv settlement on March 9, 2023, noting that it is “fair,

ay $2.8 billion to settle a series of
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reasonable, and in the best interests” of the plaintiffs.*s? As a part of this agreement, the First
Nations plaintiffs consented to “fully, finally and forever” release the federal government from
claims related to the harms inflicted on the First Nations at the residential schools.*3* The First
Nations communities will decide what to do with these funds “based on the ‘four pillars
principles outlined in the agreement: the revival and protection of Indigenous language; the
revival and protection of Indigenous culture; the protection and promotion of heritage; and the
wellness of Indigenous communities and their members.”*3* The settlement will go to an appeal
period after which the money will be managed by a board of Indigenous leaders through a not-
for-profit fund.**> The settlement does not release the federal governmént from future lawsuits
involving children who died or disappeared at the residential scho

ii. Domestic Programs (or Domestic re i d racial equity
schemes) l
1. Federal
v
The United States Indian Claims Commission (“Co sion” or “ICC”) was established
in 1946 through federal legislation.*s” T forum for Native Americans
to pursue legal claims against the United Sta nt’s appropriation of tribal

m out of a recognition
However, the Commission
and instead made financial awards to

rse of approximately 30 years, the Commission resolved
imately $800 million to tribal claimants.**!

was not empowered to transfer land back to trib
successful claimants.**%Over t
over 500 claims and-aw.

The ICC was osten o redress the harms inflicted on native populations
during the
century. ernmen uring this period were as diverse as they were
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devastating.*** They included not only a staggering dispossession of land, but also the
widespread killing of Native Americans that many, including California Governor Gavin
Newsom, have called a genocide.*** During this period, spurred by the doctrine of Manifest
Destiny, the government acquired nearly two billion acres of land from indigenous peoples,
leaving just 140 million acres under native control.*** This dispossession was accomplished by
various means, including outright conquest, treaty, executive order, and federal statute.**

Although the government’s misconduct during this period was far-reaching, the ICC’s
focus was solely on land transactions, mostly notably the treaty process¢ Many government
leaders and historians have claimed these transactions were fair an itable,**® but others have
recognized that they were a means “to dismantle Native land ow and codify its
expropriation.”**” The treaties were “[n]egotiated under dure ed with bribes, [and]
were often violated soon after ratification, despite the language of perp 4% Moreover, the
Indian Removal Act of 1830*° codified the federal poli locating N Americans to
make way for settlers, which left tribal land owners with a Hobson’s choice: either sell their land
via treaty, or be forcibly removed without compensation.’*® Those removals led to marfy
atrocities, including the Trail of Tears.*"!

Against the backdrop of these takings, tribes began e legal claims in the U.S. courts
in the early 19 century. But a successio lation precluded Native
Americans from even having their claims he made in 1881 when

s, but only 29 received awards and most of the
remainder had been.dismi isdictional technicalities.’® “The Government, the Indians,
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and impartial researchers all deemed this process to be inadequate[,]” and the prevailing
dissatisfaction led to the creation of the Indian Claims Commission.’%

The Commission was established with the goal of efficiently and conclusively resolving
tribal claims against the United States government. It had jurisdiction to hear claims from “any
identifiable group of Indian claimants residing in the United States or Alaska.”>%” Much of the
debate leading up to the enacting legislation centered on whether the entity should be adversarial
or investigatory, and also on what role, if any, Congress should play in resolving individual

claims.’® It was ultimately decided that, though labeled a “commission’with investigatory
9

powers, the ICC would also be a quasi-judicial and adversarial foru

t have jurisdiction to
including those

The ICC was limited to awarding monetary relief and t
restore title to land.*'” The authorizing legislation permitted
premised on “fraud, duress, [and] unconscionable consiw se based on “fair
and honorable dealings.”!! The congressional Commitfee on Indian Affairs stated that the bill
was “primarily designed to right a continuing wrong to our Indian citizens for which ne possible
justification can be asserted.”!? Indeed, the majority of elaims ed that “the United States

acquired valuable land for unconscionably low prices in s struck between tinequals.”!?
Another large swath of claims alleged that the government ailed to abide by treaty
provisions and called for an historical ace i nces where the government
was alleged to have mismanaged tribal funds

The Commission initially comprised t inted by President Harry

Truman.®" It acted as a “quasi-judicial branch legislature” that considered voluminous
documentary and testimonial evidence, rendered rulings on motions, and presided over trials.
Claims could be filedonly durin first five years of the Commission.>!” Neither the statute of
limitations nor laches ¢ as a defense to tribal claims, but all other defenses were
available to the governme 4
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In 1946, the Commission sent notice of the claims procedures to every recognized tribe
within the United States.’!° Native American tribes secured counsel of their choice and the
government was represented by the Attorney General.?° All land claims were divided into three
phases: title, value-liability, and offsets.>?! In the title phase, the Commission sought to identify
the territorial boundaries that the tribe exclusively occupied. This phase frequently relied on the
testimony of historians and anthropologists.’?* If the tribe successfully established title, the
Commission proceeded to determine whether the government bore any liability and if so, for
what amount. During this stage, expert appraisers valued the land as of the treaty date, and
historical records were reviewed to determine the compensation originally.paid.’?* The award
was calculated based on the difference between the fair market value and the original
compensation.’** Lastly, the Commission deducted “offsets” fr. ward based on “all
money or property given to or funds expended gratuitously f f the claimant.”?
Adverse rulings could be appealed to the Court of Claim: ces, the United

States Supreme Court.>?°

If a trial led to a financial award, the amount was certlﬁed and reported to Congress after
all appeals were exhausted.’?’ The award was then aut uded in the next year’s
appropriation bill.>?® Final payment was deposited in the ury and Congress directed how it
should be distributed.>?’

repeatedly extended until its termination in 1 i ften took several years to
complete,’*? and the appeal process alone typ ]
e than 500 claims and issued tribal awards in

St mately $800 million in total compensation to

over 60 percent of matters.
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tribal claimants.>*> At its termination in 1978, the Commission had not fully cleared its docket
and the remaining matters were transferred to the Court of Claims.>*

Historians and legal scholars have argued that the Commission did not go nearly far
enough to address the centuries-long displacement and oppression of Native Americans.>*’ The
Commission was not empowered to convey land back to tribes,**® yet its rulings have barred all
subsequent claims, including those to repossess land.>* Nor did the Commission address issues
such as the suppression of native languages, religions, and forms of government.’** And even
where a tribe was able to secure a financial award, the amounts were significantly reduced in
various ways. For example, the awards were whittled down by offsets for monies purportedly
spent by the government on behalf of the tribes.’*! Moreover, ex the rare claim premised

on a Fifth Amendment “taking,” the Commission ruled that 1 ounts owed was not
recoverable.’*? The unpaid interest on successful claims likel everal billion
dollars.>* &

Many historians have argued that a core deféect in the ICC’s structure and practice was the
adversarial rather than investigative nature of the proce 3% One scholar has observed that
practice before it, has provided
for a bewildering series of hearings on title, value offset, a s [sic] fees and all the motions
that any party chooses present.”**> Moreover e as adversary against the
claimants meant that government attorneys ¢ i gainst proper
compensation for tribal claimants, and as a1 i ey General did not pursue

eventual financial award.’*”In light of these an
Commission should have opera an investig

er inefficiencies, many have argued that the
tive rather than quasi-judicial body.>*® Indeed,
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the Commission was statutorily authorized to conduct its own investigations,** but it rarely
employed those powers and instead consistently acted as a tribunal.>>°

Despite its shortcomings, many contemporaneous political leaders and early historians
pointed to the ICC as proof that the United States had acted benevolently and had atoned for past
transgressions.>! Some have called these claims mere sanctimony, and have argued that the ICC
was established out of the government’s self-interest in cloaking itself with moral authority,
especially in the context of the United States’ efforts to establish the post-World War II
Nuremberg Trials.’>? Others have similarly argued that the Commission‘was simply a means of
efficiently disposing of the “Indian problem.”>* For example, Professor Harvey Rosenthal,
author of a comprehensive history of the ICC,>>* has observed t [Clomission broke no
new ground and was really a government measure to enhance ciency by disposing of
the old claims and terminating the Indian Tribes.”>

b. Tuskegee Study of Untreated Syphilis in the Negro Male
P

The federal government in 1974 enacted legislation to study and write regulations governing

studies involving human participants to acknowledge a ¢ redress for a study conducted

in Macon County, Alabama intended to observe the natura ory of untreated syphilis in

African-American men. Following revelation of the study, a ction lawsuit was filed

against the government that resulted in a s ion, which was divided

amongst the study participants and their fa sequently enacted policy

From 1891 to 1910, around 200 ite patients with syphilis were admitted to a Norwegian
aesar Boeck, the-head of the hospital’s skin departmen
uld wait for the natural course of the disease and
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Professor Boeck and his successors eventually culminated in a 1955 dissertation referred to as
the “Oslo study of untreated syphilis.”>*° The significance of these findings served as the
precursor to the Tuskegee Study of Untreated Syphilis in the Negro Male conducted in Macon
County, Alabama between 1932 and 1972 on the campus of the Tuskegee Institute.>*® “In
particular, it was the relative frequency of cardiovascular affections compared to neurological
affections in patients with advanced syphilis that interested [the Americans.] In the eyes of the
Americans, the weaknesses of the material justified a prospective study, while they were also
interested in discovering whether the findings would be the same with ‘the negro.””%¢!

The United States Public Health Service Syphilis Study also called
Untreated Syphilis in the Negro Male was intended to observe th

Tuskegee Study of
ral history of untreated

563 were enrolled in
the study and told by researchers that they were being treated ” which colloquially
in the region referred to a number of diagnosable ailmen& i ited to anemia,
fatigue, and syphilis.’®* The African-American men in the study were only told they were
receiving free health care from the federal government of the United States.>** Of the 600 enrolled

men, most of whom were poor and illiterate sharecrop them who had syphilis
became part of the experimental group and 201 became the control group.>®®

The men were enticed and enrolled in th: luding medical exams, rides
to and from the clinics, meals on examinat minor ailments and
guarantees that provisions would be made a burial stipends paid to
their survivors.’®” Although there were no pro hilis when the study began,
penicillin became the standard treatment for th case in 1947, however the medicine was
withheld from both groups enr esulting in‘blindness, deteriorating mental

h issues and ‘death.>%®

4
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Following a leak of the study and subsequent reporting by the Associated Press in July 1972,
international public outcry led to a series of actions taken by U.S. federal agencies.’®® The
Assistant Secretary for Health and Scientific Affairs appointed an Ad Hoc Advisory Panel
comprised of nine members from fields including health administration, medicine, law, religion,
and education to review the study.’’® The panel ultimately concluded that there was evidence that
scientific research protocol routinely applied to human subjects was either ignored or deeply
flawed to ensure the safety and well-being of the men involved.>”! Specifically, the men were
never told about or offered the research procedure called informed consent.’’?> Researchers had
not informed the men of the actual name of the study, its purpose, andpotential consequences of
the treatment or non-treatment that they would receive during the y.5® The men never knew
of the debilitating and life threatening consequences of the trea ey were to receive, the
impact on their wives, girlfriends, and children they may ha ce involved in the
research; and there were no choices given to the particip 0 when penicillin
became available as a treatment and cure for syphilis.>’”# One month after the panel’s October
1972 findings, the Assistant Secretary for Health and Scientific, Affairs officially declared the
end of the Tuskegee Study.’”

Following the Ad Hoc Advisory Panel’s findings in Octo 72, Attorney Fred Gray filed a
class-action suit on behalf of the men in‘the study, their wiv ildren and families resulting in

living men in the control group received $16 h. The 339 deceased syphilitic participants
received $15,000 each. The deceased members of the control groﬁp received $5,000 each.’”’
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well as healthcare for their infected wives, widows, and children.’”® Attorney Gray was not able
to locate 36 syphilitic participants and 8 members of the control group.®”

In 1974, Congress passed the National Research Act and created the National Commission for
the Protection of Human Subjects of Biomedical and Behavioral Research to study and write
regulations governing studies involving human participants.’*® The Commission was directed to
consider: (1) the boundaries between biomedical and behavioral research and the accepted and
routine practice of medicine; (2) the role of assessment of risk-benefit criteria in the
determination of the appropriateness of research involving human subjeets; (3) appropriate
guidelines for the selection of human subjects for participation in such research; and (4) the
nature and definition of informed consent in various research setti 81 1 1976, the
Commission published the Belmont Report, which identified 1 pr1nc1ples and
guidelines that address ethical issues arising from the conduc

subjects.’®? The Belmont Report attempted to summarize&a i ciples identified by
the Commission in the course of its deliberations.*®* In applying the general prineiples, the
Belmont Report established new requirements for.the conduct of research, including informed
consent, risk/benefit assessment, and the selection of subj

established in June 2000 within the Unite ealth and Human Services to
oversee clinical trials.’®> OHRP replaced t Research Risks (OPRR),
which was created in 1972 and was part of t ealth. % OPRR had
primary responsibility within the U.S. Depa f He: man Services for developing
and implementing policies, procedures, and regulations for the protection of human subjects
involved in research. **”. OPRR and i gency was created to lead the Department of
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research under the Federal Policy for the Protection of Human Subjects.’®® To further protect
patient interests and to ensure that participants are fully informed, Section 474 of the National
Research Act also established Institutional Review Boards.’®® Institutional Review Boards were
established at the local level consisting of at least five people, including at least one scientist, one
non-scientist, and one person not otherwise affiliated with the institution.>* No human subjects
research may be initiated, and no ongoing research may continue, in the absence of an
institutional Review Boards’ approval.>!

In February of 1994 at the Claude Moore Health Sciences Library in Charlottesville, Virginia, a
symposium was held entitled "Doing Bad in the Name of Good?: The Tuskegee Syphilis Study
and Its Legacy.">? The one-day symposium featured seven hum s scholars discussing the
Tuskegee Syphilis Experiments, their troubling historical reali i
this symposium, the Tuskegee Syphilis Study Legacy Commi d to develop ideas
that had arisen at the symposium.>** The Committee isst ay 1996,%%
presenting two goals:

&
(1) To persuade President Bill Clinton to apologize to the survwmg Study participants, their
families, and to the Tuskegee community. This apology ary~for four reasons: the moral
and physical harm to the community of Macon County; th eserved disgrace the Study has
brought to the community and Tuskegee Uni ct a leading advocate for the
health of African Americans; its contributi loitation by government
officials and the medical profession; and the i has ever been made for

the Study by any government official.

damaging legacy. Thisds necess ecause an apology without action is only a beginning of the

necessary healing. The commends the development of a professionally staffed
center at Tuskegee for pu ion about the Spldy, training programs for health care
providers, an. i ethics in scientific research.’”¢

The Co utline for the context of the apology, and provided possible
functions for the propose ch center.>’
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On May 16, 1997, Bill Clinton formally apologized and held a ceremony at the White House for
surviving Tuskegee study participants. Along with the apology, President Clinton pledged a
$200,000 planning grant to allow Tuskegee University to pursue building a Center for Bioethics
in Research and Health Care.’*® The President also announced the creation of bioethics
fellowships for minority students and extended the life of the National Bioethics Advisory
Commission until 1999. Additionally, the President directed the Health and Human Services
Secretary to draft a report outlining ways to better involve all communities—especially minority
communities—in research and health care.>*’

In June 2022, the Milbank Memorial Fund—the foundation that pai
deceased study participants as an incentive for their participation blicly apologized to
descendants of the study's victims for its role in the study.5* Memorial Fund
conditioned the payment of these funeral expenses on consen ed’s descendants to
conduct autopsies.®! These autopsies facilitated the stu
untreated syphilis in African-American men. The apology and an accompanying menetary
donation to a descendants' group, the Voices for Ouir Fathers Légacy Foundation, were presented
during a ceremony in Tuskegee at a gathering of children and rrelatives of men who were
part of the study.®®

ne funeral expenses of the

C. nese American In
The federal government in 1988 enacted legis d provide redress for the
internment of Japanese Americans in the Un 1942 and 1946. The federal
government’s plan included a.cash payment of $20,000.00 for each surviving internee, a program
to fund public educationof the ts, and an apology.

In early 1941, the United e Committee on Un-American Activities began
investigating Japanese es i nited Statg.s.“’3 The committee, which existed since

i investigations of (1) the extent, character, and
tates, (2) the diffusion within the United States
that is instigated from foreign countries or of a

‘of the form of government as guaranteed by the United
States Constitution, and (3) all other questions in relation thereto that would aid Congress in any
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necessary remedial legislation.®® The committee’s turned focus on Japan reflected general
European and American suspicion of Japanese espionage.®*> A year before the Japanese attack
on Pearl Harbor in Hawai'1, the United States Army’s Signal Intelligence Service broke Japan’s
highest-level diplomatic code.®®® The message appeared to reveal widespread Japanese espionage
networks operating along the West Coast of the United States, which proved decisive for
President Franklin D. Roosevelt’s authorization of internment of Japanese-Americans.*"’

On February 19, 1942, President Franklin D. Roosevelt signed Executive Order 9066 interning
Japanese-Americans and creating a zone “from which any or all persons may be excluded,” at
the discretion of the Secretary of War or appropriate military com er, from the whole of
California, the western halves of Washington State and Oregon, e southern third of
Arizona.®® By the fall of 1942, all Japanese-Americans were California and sent to
one of ten internment camps that were built to imprison them. ees lost their
property and assets as they were prohibited from taking &1 ould carry with
them, and what remained was either sold, confiscated; or destroyed in government storage.®'
The Masuda family for example, were owners of the Wanto Grocery in Oakland, Califgrnia, who
proclaimed that they were American, even as they wer )y sell their business before they
were interned in August 1942.%'! The Masudas and other among the tens of thousands of
Japanese-Americans who were incarcera up to four years.%!2

Japanese nationals who were legally barred
policies of the time.®'* Many resisted the curft
orders on U.S. citizens based on racial ancest

constitutionality of the exclusion
ever many found their convictions upheld
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to question claims of military necessity.*'# In the mid-1980s, these convictions were eventually
vacated by federal court orders for writ of error coram nobis, which helped spur the passage of
the Civil Liberties Act of 1988—the law that eventually provided a formal apology and redress
from the United States in the form of reparations for Japanese-Americans.'

The Japanese American Evacuation Claims Act was signed by President Harry S. Truman in
1948 to provide a mechanism to compensate Japanese-Americans for losses incurred at the time
of their official removal from the West Coast in 1942.%16 It was the first civil rights-associated
law enacted in the 20th century, however the legislation proved largely.dneffectual in practical
terms due to onerous burdens for proving losses and red tape that slowed the process to a

crawl.®!’

In 1980, congress and President Jimmy Carter approved the the Wartime
Internment and Relocation of Civilians (CWRIC).*'® Th ished to: (1) review
the facts and circumstances surrounding the relocationand internment of thousands of American
civilians during World War II under Executive Ordér Numbered 9066 and the impact of that
Order on American citizens and resident aliens; (2) review dire 'Ves of United States military

forces requiring the relocation and internment of Ameri itizens, including Aléut civilians

and permanent resident aliens of the Aleutian and Prlbllof s; and (3) recommend
appropriate remedies.’!® In December 19 ed a unanimous 467-page
report titled Personal Justice Denied detai nces of the wartime
treatment of people of Japanese ancestry and n Islands.5?
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The findings and recommendations of the CWRIC among other events helped bring about the
passage of the Civil Liberties Act of 1988. Earlier in 1982, California enacted legislation
permitting the filing of claims with the state for salary losses for up to five years at $1,000.00 per
year for employees who were dismissed from state service because of their Japanese ancestry
(Los Angeles and San Francisco later enacted similar provisions).®?!

The Civil Liberties Act of 1988, signed by President Ronald Regan, provided redress from the
nation in the form of $20,000.00 for each surviving internee.?? Under the Act, the U.S. Attorney
General was charged with locating eligible individuals for the purpose of paying restitution in the
amount of $20,000.00.°** No application was required and the onus was on'the Attorney General
to attempt to complete the identification and location of individ ithin 12 months of the
Act’s enactment.®** The Act provided for notice requirement individuals, a right to
refuse payment, a waiver of all claims if payment was accepte
eligible individuals who were deceased, priority payment
tax treatment that excluded payments as income undef the internal revenue laws.%2° By 1999,
redress payments had been distributed to approximately 82,220 elaimants.®*® There were about
thirty lawsuits filed by those who had been found ineligible fortedress, and a later settlement on
a lawsuit filed by Japanese Latin Americans eventually r
payments to those claimants.%?’

The Civil Liberties Act of 1988 further estal ublic Education Fund
»~ and available for
disbursements by the Attorney General and b
Education Fund Board of Ditrectors.®*® The trust was authorized to be funded by appropriations

V would terminate once the funds were exhausted or 10
Liberties Act of 1988.5%° Additionally, all documents,
eated or rec;ived by the CWRIC during its inquiry were
ited States who was directed to preserve such

the National Archives of the United States and make it
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available to the public for research purposes.®** 3! The Act also called upon each department and
agency of the U.S. Government to review with liberality, giving full consideration to the findings
of the CWRIC, any application by an eligible individual for the restitution of any position, status,
or entitlement lost because of any discriminatory act of the U.S. Government against those of
Japanese ancestry during the period of internment.®** Finally, the Act provided a formal apology
for each surviving internee.®* President George H. W. Bush signed the first letters of apology in
1990.93

To operationalize the Civil Liberties Act of 1988, the federal government established the Office
of Redress Administration (ORA) located within the Civil Rights Division of the Department of
Justice. Given that the office had 10 years to complete its work, ice was limited in its
ability to attract federal employees, although the office event about 100 employees at
its peak.®*> Since the Act only authorized redress payments and. di appropriate funds,
separate appropriations had to be secured from Congress, gained the fund
$20 million for redress payments, or about 1.6% of the amount authorized.5*® This issue was later
resolved when redress was turned into an entitlement program that did not require anntal

appropriations.®’

The ORA initially worked to build trust in the community, ing with Japanese-American
organizations, including the Japanese Ametri iti the National Coalition for
Redress/Reparations.®*® The ORA prioritized ivi ts’and organized redress
check ceremonies throughout the country and S they could disseminate

d, the remaining focus turned to paying on claims that had
initially been denied, or locating ients who had not responded to outreach. Cases that were
initially denied and sub iewed for reconsideration included Japanese Latin

Americans, children of “v. > minor children who had gone to Japan with their
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homes, but not necessarily incarcerated.®*’ In some cases, where written documentation did not
exists, the ORA was able to approve redress claims based on affidavits by contemporaneous
witnesses.*!

d. 9/11

The federal government passed legislation in 2004, 2011, and 2019 to compensate
victims of the September 11, 2001 terrorist attacks. Congress’s plan includes a Victim
Compensation Fund where victims who have a physical injury or condition caused by the 9/11
terrorist attacks can file claims for pain and suffering and past and future lost earnings.

ated suicide terrorist
as 9/11.% Terrorists

The militant Islamist network al-Qaeda carried out four
attacks against the United States on September 11, 2001, co
hijacked four commercial airliners and crashed two planesinto the Twin ers of the World
Trade Center in New York City, one plane into the Pentagon in Arlington County, Virginia, and
one plane in a field in Pennsylvania that was intended to hit a federal government building in
Washington, D.C.%* Nearly 3,000 people died in‘the attacks.5** |

The incineration of the Twin Towers and the cra
released clouds of noxious toxins in lower Manhattan.®* Fi

crafts on September 11, 2001,
sponders, volunteers, and

residents near Ground Zero inhaled ha icals, and particle
remnants.®® This toxics exposure subseque s'including more than 60
types of cancer, respiratory conditions, and dig ousands of survivors and
first responders have been diagnosed with 9/1 d 1llnesses-and thousands more have

addresses the damages from bot terrorist attacks and the clean-up efforts.

Almost immedi terrorlst attacksron September 11, 2001, Congress passed
the Air Transportation Sa ion Act; which enacted the September 11th Victim
Compensati cted to bring financial relief to any individual,
or relati indi who was physically injured or killed as a result of the
terrorist attacks.%>® The clai i CF1 closed in 2004.

The VCF was reopened on Januéry 2,2011, when President Obama signed the James
Zadroga 9/11 Health and Compensation Act of 2010 (Zadroga Act).! While the original VCF1
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only covered the victims (or their representatives) who were either killed or injured as a direct
result of the 9/11 terrorist attacks, the Zadroga Act expanded the VCF to compensate victims for
injury or death related to the debris removal process conducted in the aftermath of the terrorist
attacks and exposure to the toxic air in lower Manhattan and the other attack sites during that
time.%? Eligible individuals were present at the World Trade Center, the surrounding New York
City exposure zone, the Pentagon crash site, or the Shanksville, Pennsylvania crash site, at some
point between September 11, 2001, and May 30, 2002, and have since been diagnosed with a
9/11-related illness.®>® Compensation is available to first responders; those who worked or
volunteered in construction, clean-up, and debris removal; and peoplewho. lived, worked, or
went to school in the exposure zone.®>* The claim filing deadline October 2016.%

The 2011 Zadroga Act also established the World Tra

ealth Program

chronic health conditions arising from the 9/11 attacks.®> inistered by the
director of the National Institute for Occupational Safety and Health (NIOSH) and also conducts
scientific research to better identify, diagnose, anddreat physical and mental health conditions
related to 9/11 exposures.®” In contrast to the WTC Hea am, the VCF does not cover
mental health conditions.®>® |

In 2015, the Zadroga Act was rea i til December 2020. Certain
award calculations were changed.®*® The o i ¢ death claim award of
over $2 million®® and awarded anywhere ‘ : . on in personal injury
claims.®! Due to budgetary concerns, the rea ion roga Act in 2015 restricted
victim compensation.% It capped awards for ’conomic loss from cancer conditions at
$250,000, awards for non-eco ic loss from non-cancer conditions at $90,000, and awards for
economic loss of annual i 00,000.%6°

d reductiog to claim awards from 50 to 70 percent
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the September 11th Victim Compensation Fund Act” fully funding the VCF as necessary to pay
all eligible claims through the extended filing deadline of October 1, 2090.5%¢

To receive compensation, claimants must meet two deadlines: the registration deadline
and the claim deadline.%®’ For both personal injury and deceased claims, a new or subsequent
government determination that a condition or injury is 9/11-related triggers a two-year
registration window; however, a 9/11-related diagnosis is not necessary for registration.
Registering preserves the right to file a claim in the future.%¢ If registration is timely for any
condition or injury, then all eligible conditions are considered for a claim.®”°

68

The VCF was designed to be a compensation scheme in lieuwof tort litigation for the
economic and noneconomic losses incurred by victims who we ically injured and families
of victims whose lives were taken as a result of the terrorist . imants who participate
in this compensation scheme waive their right to sue for death as a result
of the terrorist attacks.’”> A compensation fund was chesen as'an alternative to potential class
action toxic tort litigation because it is a more efficient and effective solution for compensating
victims.5” It was enacted to relieve victims and their families from navigating through the legal
system and possibly having their claims rejected under nt immunity or other potential
bars.5™
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or within a exposure zone.®”” Examples of acceptable
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employer letters.®®® The VCF first reviews the claim for eligibility and if approved, the VCF then
reviews the losses claimed for compensation.®®! At this stage, the VCF reviews non-economic
loss (pain and suffering) based on the severity of the physical harm and reviews economic loss
based on past and future lost earnings.®®?> Once the total amount of compensation is calculated,
then the claimant is informed of the outcome and has an option to appeal within 30 days.®** If no
appeal is exercised, then the U.S. Treasury authorizes the payment and disburses it to the bank
account designated in the claim application submitted to the VCF.6%

The most significant issue with implementation has been the consistent funding of the
Fund. Over the past two decades, the Fund struggled to meet rising ical.costs and cancer
rates.®®> Many exposure symptoms and 9/11-related diseases too rs to manifest.®*® The
original fund operated from 2001 until 2004. In 2011, the Za activated the VCF and
extended the claim deadline until 2016. The bill was reautho 1 nd extended the VCF

funding was insufficient to pay the remaining pending.and projected VCF claims and reduced
awards were announced. In response to public outrage and victims’ activism, the VCF was
permanently authorized in July 2019, allocating ever $10 billion to cover claims through the next
10 years. The VCF Permanent Authorization Act allo ppropriation of funds as
necessary to pay for all eligible claims filed before Octob 0. It also compensates any
victims who received reduced awards d s with the full value of their
award.®’
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mental health professionals, and to help staff private charities who were handling donations
intended for victims and victims’ families.

On December 14, 2012, Adam Lanza shot and murdered twenty children and six adult
staff members, including the school principal and school psychologist, at Sandy Hook
Elementary School in Newton, Connecticut, after killing his mother.®®® Lanza had gathered an
AR-15, two semi-automatic pistols, as well as several hundred rounds of ammunition stored in
high-capacity magazines; his mother had purchased several of the guns.®*® When he arrived at
the school, he shot and killed the school’s principal and school psychologist.®! Teachers, who
heard the gunshots, entered lockdown procedures, but Lanza was to enter a classroom where
he killed the teacher and fourteen children.®”> He entered a sec oom and killed the
teacher and six students; he also killed a special education ai
When police arrived at the school, they discovered that £.6%4 It is the
deadliest mass shooting at an elementary school in U.S{ history and the second deadliest school
shooting overall.®> The school was demolished in 2014 and replaced by a new building in
2016.9¢

On January 3, 2013, Connecticut Governor Dan lloy established the Sandy Hook
Advisory Commission, to investigate the facilities, recom ublic policy implementation,

investment in mental health professionals a nd long-term recovery
plans and behavioral health and education re

39 Barron,
2012) <https://www.nytim
(as of Feb. 14, 2023).

90 Encyclopedia Britannica, Sandy Hook Elementary School shooting (last updated Feb. 16, 2023) <
https://www britannica.com/event/Sandy-Hook-Elementary-School-shooting™> (as of Mar. 13, 2023).
1 Ibid.
2 Ibid.
93 Ibid.
%4 Barron, Nation Reels
2012) <https://www.nytim
(as of Feb. 14, 2023).
95 Gamio & Hubler, Texas Massacre Is the Second-Deadliest School Shooting on Record, N.Y. Times (May 24,
2022) <https://www.nytimes.com/interactive/2022/05/24/us/texas-school-shooting-deaths.html> (as of Feb. 14,
2023).

9 Encyclopedia Britannica, Sandy Hook Elementary School shooting (last updated Feb. 16, 2023) <
https://www.britannica.com/event/Sandy-Hook-Elementary-School-shooting™> (as of Mar. 13, 2023).

7 Sandy Hook Advisory Commission, Final Report (March 6, 2015) at p. 1 < <https://portal.ct.gov/-/media/Malloy-
Archive/Sandy-Hook-Advisory-Commission/SHAC Final Report 3-6-2015.pdf?sc_lang=en&hash=
BDFS55EC4ACE382E87941870AD9BF2A34> (as of Feb. 15, 2023).

8 Id. at pp. 10-12.

89 Id. at pp. 211-213.

sacres 20 Children at School in Connecticut, N.Y. Times (Dec. 14,
yregion/shooting-reported-at-connecticut-elementary-school.htm1>

man Massacres 20 Children at School in Connecticut, N.Y. Times (Dec. 14,
m/2012/12/15/nyregion/shooting-reported-at-connecticut-elementary-school.html>


https://portal.ct.gov/-/media/Malloy
https://www.britannica.com/event/Sandy-Hook-Elementary-School-shooting
https://www.nytimes.com/interactive/2022/05/24/us/texas-school-shooting-deaths.html
https://www.nytimes.com/2012/12/15/nyregion/shooting-reported-at-connecticut-elementary-school.html
https://www.nytimes.com/2012/12/15/nyregion/shooting-reported-at-connecticut-elementary-school.html

At least $28 million was fundraised by more than 77 charities in the years after the
shooting; with about half of that amount distributed to families by the end of 2014.7° Families
settled a lawsuit with Remington, the manufacturer of the gun used by Lanza, for $73 million"!
and won judgements of $965 million and $473 million against Alex Jones, the founder of
Infowars, for defamation, infliction of emotional distress, and violations of Connecticut’s Unfair
Trade Practices Act.”? The federal Departments of Justice and Education have awarded several
grants to supplement these funds.

A Hartford Courant review found that the federal governmenthad.given the town of
Newton and several agencies related to Sandy Hook over $17 million in aid, used primarily to
enhance mental health services and school security, in the two owing the shooting.”®
Much of the money from the grants went directly to opening Hook Elementary.’*

On December 17, 2013, the federal DOJ granted$1.5 million to reimburse organizations
and agencies that provided direct support to victims; first responders and the Newton
community, granted by the Department of Justice’s Office for Vietims of Crime to the
Connecticut Judicial Branch.”® The grant was reimbur or costs incurred by
organizations that provided crisis intervention services, tra informed care, victim-related law
enforcement support and costs incurred in moving students fr ndy Hook to a new school
location.”® The grant was distributed throug Anti i ergency Assistance
Program, which grants awards for crisis respo and is.funded by the Crime Victims Fund for
the Antiterrorism Emergency Reserve Fund.’’ DOYJ also provided $2.5 million in funding
for Connecticut and Newtown law enforcement agencies through the Bureau of Justice
Assistance.”® V

700 Altimari, Sandy Hook Two js.the Aid &oing?, Hartford Courant (Dec. 14, 2014)

792 Slater, Alex Jones ordered to pay nearly $1 billion to Sandy Hook families, Wash. Post (Oct. 12, 2022)
<https://www.washingtonpost.com/nation/2022/10/12/alex-jones-sandy-hook-verdict/ > (as of Feb. 15, 2023);
Collins, Alex Jones red to pay 8473M more to Sandy Hook families, Associated Press (Nov. 11, 2022)
<htps://www.boston. ews/local-news/2022/11/11/alex-jones-ordered-to-pay-473m-more-to-sandy-hook-
families> (as of Feb. 15,
703 Altimari, Sandy Hook
<https://www.courant.co
Feb. 15, 2023).

04 Ibid.

795 U.S. Dept. of J., Attorney General Holder Announces $1.5 Million to Reimburse Support Efforts to Victims of
the Sandy Hook Elementary School Shooting (December 17, 2013) <https://www.justice.gov/opa/pr/attorney-
general-holder-announces-15-million-reimburse-support-efforts-victims-sandy-hook> (as of Feb. 15, 2023).

796 Jbid.
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798 U.S. Dept. of J., Attorney General Holder Announces $2.5 Million to Connecticut Law Enforcement for Costs
Related to Sandy Hook School Shootings (August 28, 2013) <https://www.justice.gov/opa/pr/attorney-general-eric-
holder-announces-25-million-connecticut-law-enforcement-costs-related> (as of Feb. 15, 2023).

ears Later: Where is the Aid Going?, Hartford Courant (Dec. 14, 2014)
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In June 2014, the federal DOJ issued another grant for $7.1 million through its Office for
Victims of Crime.”® This grant was for victim services, school safety efforts, and new mental
health services.”!” Additionally, the town of Newton and the state received $2.5 million from the
DOI for police overtime costs.”!!

The federal funding was split between several groups. Newton Recovery & Resiliency
Plan received $826,443: $618,000 went to hiring four fulltime staffers.”'? The second group,
Resiliency Center of Newton, received $501,000, with $408,000 used for hiring therapists.”!?
The United Way of Western Connecticut received around $131,355 from the DOJ, of which half
was spent to hire a lobbying firm for public relations.”'* The SandyHook Foundation used
$122,000 of the DOJ money to hire an Executive Director.”!®

School Emergency Response to Violence (SERV artment of
Education totaled $6.4 million; $1.3 million was earmarked for mental-health providers working
with student survivors.’”!® The rest was used to hire teachers, security guards and other personnel.
In total, the federal government has given $17 million i | aid for mental health services
and school security.”!’

there was an increase in crisis referrals for
absenteeism and an increase in school nurse

Parents and community bers criticized the fund disbursement process, since most of

nd none of the federal money was designated for survivors

in public mee;'ngs that “trying to get help has been at best
ilies” and that the advertised supports were

nd community members have also criticized that

the fun iri lic relations and lobbying firms for groups, rather than

or their families.”?° Pare
confusing, and

799 New Haven Register, Newtown receives $7.1M federal grant to support Sandy Hook Victims (June 17, 2014)
<https://www.nhr .com/connecticut/article/Newtown-receives-7-1 M-federal-grant-to-support-11380111.php>
(as of Feb. 15, 2023).
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families through private donations and distributed only $7.7 million, without accounting for the
rest.”?® The DOJ still granted the Foundation $173,830, most of which was used to pay the salary
of the director.”**

f. Iranian Hostages

In 2015, Congress created the United States Victims of State Sponsored Terrorism Fund
to compensate American diplomats and staff who had been abducted and held hostage by
Iranians at the U.S. Embassy in Tehran for 444 days between 1979 and 1981. Each former
hostage is entitled to receive $10,000 for each day they were held i tivity; spouses and
children of the former hostages are entitled to a lump sum of $60 each. However, due to
issues with funding, the former hostages and their families ha eive the entire amount
each are due.

On November 4, 1979, a group of 3,000 Iranians@‘ed the U.S. embassy in Tehran and
took 63 American men and women hostage, including diplomats.” The seizure took place
shortly after the Iranian Revolution. MohammedReza Shah Pahlavi, the previous ruler of Iran
who was deposed in January of 1979, had been a close .S.; after he was deposed, the
revolutionary government treated the U.S. cautiously and suspiciously.”?® The U.S. embassy had
been the scene of frequent demonstratio Iranians who o d the American presence in
Iran and, on February 14, 1979, the embassy ccupied by guerillas,
trapping the U.S Ambassador William H. St f his staff inside.”?” The
Ambassador called on Ayatollah Khomeini, t} i
forces freed the hostages, but several personne
been proposed for the Eebrua

In October 197 lavi travelled to New York City to obtain medical
treatment; U.S. authoritie ian prime minister, Mehdi Bazargan of this and
ssy and its staff from potential retaliation for
America 729 The leaders of the storming of the embassy, a group
of about sixty Iranian un i o called themselves the Students Following the
Imam’s Line, demanded that the Shah be returned immediately to face the revolution.”*® In the
following days; the Carter Administration and diplomats from other countries attempted but
failed to negotiate the release of the hostages.”>' On November 12, acting foreign minister

5 Ibid.
24 Ibid.
725 Encyclopedia Britanni
14, 2023).

26 Ibid.

27 Gage, Armed Iranians Rush U.S. Embassy, N.Y. Times (Feb. 15, 1979) p. Al
<https://www.nytimes.com/1979/02/15/archives/armed-iranians-rush-us-embassy-khomeinis-forces-free-staff-of-
100-a.html> (as of Feb. 14, 2023).

28 Encyclopedia Britannica, supra.

2 Ibid.

730 Bowden, Among the Hostage Takers (Dec. 1, 2004) The Atlantic
<https://www.theatlantic.com/magazine/archive/2004/12/among-the-hostage-takers/303596> (as of Feb. 14, 2023).
31 Encyclopedia Britannica, supra.

, Iran Hostage Crisis <https://www .britannica.com/event/Iran-hostage-crisis> (as of Feb.
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Abolhasan Bani-Sadr proposed a release of the hostages if the United States ceased interfering in
Iranian affairs, if the Shah was returned to Iran for trail, and if assets in the possession of the
Shah were declared stolen property.’*? The U.S. responded by stating that it would support
establishing an international commission to investigate human rights abuses under the Shah’s
regime, and by refusing to purchase Iranian oil, instituting an international economic embargo
against Iran, and freezing billions of dollars in Iranian assets in the United States.”**> On
November 17, 13 hostages, all women or African Americans, were released on orders of
Khomeini on the grounds that they were unlikely to be spies.”**

On April 24, 1980, a small group of special operations soldiefs attempted to free the

servicemembers.”*® No diplomatic progress was made until later i In Mid-August, Iran
implemented a permanent government; in September, Ira . conomic embargo
and Iraq-Iran War led to Iran re-engaging in hostage fiegotiations. Algerian diplomats brokered
an agreement the Algiers Accords, and the hostages Were released on January 20, mintes after
ieved to have contributed to
Reagan’s victory over Carter.”’ The Alglers Accords inc , among other items, a provision
preventing the freed hostages from seekin i an in U.S. courts.”*® As a result,
former hostages and their families have ne ents or collected damages
from the harms of the hostage crisis.

interest-bearing salary savings including retroactive interest, reimbursement of medical
expenses, extensionof various forms of service members relief to hostages, tax relief, including
deferred assessment of ta iod of captivity and refunding of tax collected prior to

was shot down by the on the grounds that it would complicate negotiations.”*

On the same day that the Algiers Accords were signed, President Carter created the
President’s Commission on Hostage Compensation, with the goal of providing recommendations
on financial compensation to former hostages. The commission issued a report that the United
States, as the emp of the former hostages, should not be held liable in a “tort sense” but that

32 Ibid.
33 Ibid.
34 Ibid.
35 Ibid.
36 Ibid.
37 Ibid.
738 P L. 96-449, 94 Stat. 1967 (1980); see also Elsea, Congressional Research Service, The Iran Hostages: Efforts to
Obtain Compensation (November 2, 2015) at p.1 <https://sgp.fas.org/crs/misc/R43210.pdf> (as of Feb. 15, 2023).

39 Elsea, supra.
0 Ibid.
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the former hostages should receive a payment of tax-exempt detention benefits in the amount of
$12.50 per day of captivity, similar to benefits paid to Vietnam War prisoners of war.”! These
recommendations were debated in Congress, but ultimately not adopted.’?

In 2015, Congress passed the United States Victims of State Sponsored Terrorism Act,
establishing a fund through the Consolidated Appropriations Act of 2015.74* The Fund initially
included an appropriation for $1.025 billion for Fiscal Year 2017.7** Further funding has been
provided by proceeds of federal enforcement actions.”* At the time of passage, 39 former
hostages were still alive.”*® Each hostage is entitled to receive $10,000 per day of captivity, and
spouses and children are each entitled to a lump sum of $600,000.7*’Some ‘of the appropriated
money came from a $9 billion penalty assessed on Paris-based b P Paribas, for violating
sanctions against Iran, Sudan, and Cuba.’*

In November 2019, Congress enacted the United &
Terrorism Fund Clarification Act, amending the original legislation by extending the life of the
Fund and expanding eligibility to receive paymentsfrom the Fund.”* The Consolidated

(1) a U.S. person”! with a final judg i S. ict court under state or federal

law against a state sponsor of terroris arisi of international terrorism;
(2) a U.S. person who was taken and he ) ited States embassy in Tehran,
Iran, from the period beginning Nove 9 9 and-ending January 20, 1981, or the

s also identified as a member of the proposed
) of the U.S. District Court for the District of

4

ended, 34 U.S.C. § 20144.
ed Terrorism Fund, Report from the Special Master (Jan. 2017)

%20Fund%20Congre551ona1%20Report%201 -9-17.pdf> (as of Feb. 14, 2023) (2017 Report).

745 United States Victims of State Sponsored Terrorism Fund, Special Master’s Supplemental Report Regarding the
Third Distribution (Dec. 2022) <http://www.usvsst.com/docs/

USVSST%20Fund plemental%20Congressional%20Report%20Dec%202022.pdf>

(as of Feb. 15, 2023) ( ).

746 Herszenhorn, America Hostage in Iran Win Compensation 36 Years Later, N.Y. Times (Dec. 25, 2015) p.
Al <https://www.nytimes. 2015/12/25/us/politics/americans-held-hostage-in-iran-win-compensation-36-years-
later.htmlI> (as of Feb. 15,2023).
74734 U.S.C. § 20144, subds. (c)(2)(B) — (c)(2)(C).

748 Herszenhorn, supra.

7492022 Report, supra.

750 Id

751 U.S. person is not limited to U.S. citizens, but is defined as a natural person who has suffered an injury arising
from the actions of a foreign state. (2017 Report, supra).

752 Roeder v. Islamic Republic of Iran (2002) 195 F.Supp.2d 140, was a class action brought by former hostages and
their families against Iran to recover tort damages. The D.C. district court dismissed the claims as barred by the
Algiers Accords. /d. at p. 162.
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(3) the personal representative of a deceased individual in either of the two categories.”>?

On May 17, 2016, the Attorney General appointed Kenneth R. Feinberg as the Special Master to
administer the Fund.”>* The Clarification Act removed the requirement that the former hostage
be identified as a class member of Roeder I, but the requirement remains for the hostages’
spouses and children.”

Former hostage applicants for the fund were required to apply by October 12, 2016.7¢

Each applicant needed to establish eligibility. Former hostages were required to verify their
identities and the date that they were released; spouses were required.to verify that they were
married to the former hostage during the hostage period, and chil were required to produce
birth records showing that they were born before January 20, 1

The Special Master has ultimate authority over co i nd, and their
decisions are not subject to administrative or judicial rule. i
may request a hearing before the Special Master within 30 days of receipt of the denial.'759 The
Special Master hosted two telephonic town hall meetings to provide potential claimants, their

had received eligible judgements.”®! By Aug
billion in compensatory damages and statuto

The Fund distributed a
between 2019 and 2022
damages remained unp
for compensation from the
Master predi

$1 billion between 2017 and 2019, and another $1.2 billion
est report, $93.4 billion in compensatory and statutory

er hostages, judgement holders and 9/11 victims eligible
is scheduled to terminate in 2039, and the Special

7552022 Report, supra.
756 Justice for United State
<www.usvsst.com/docs/|
757 |bid.

75834 .5.C. § 20144, subd. (b)(3).

75934 U.5.C. § 20144, subd. (b)(4).

760 2017 Report, supra.

761 2022 Report, supra. For privacy reasons, the Special Master Reports do not designate which applicants received
funds or how much each applicant received in funds. /d. at p. 9.

762 2022 Report, supra.

783 Id. at p. 12.

764 Id. at p. 13.

tims of State Sponsored Terrorism Act, Notice, 81 Fed.Reg. 135 (July 14, 2016)
tice.pdf> (as of Feb. 15, 2023).
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The Act was amended to include 9/11 victims who had won judgements against Iran and
the Fund was converted to be disbursed on a pro rata basis.”®® Following the amendment, the
Fund was to be divided in half: half to be provided for 9/11 related victims of state sponsored
terrorism and half to non-9/11 victims.”®® The half allocated to non-9/11 related victims is further
divided on a pro rata basis, based on the amounts outstanding and unpaid on eligible claims, until
such amounts are paid in full.”’

As aresult of the inclusion of 9/11-related claimants to the fund, only a fraction of the
amount entitled to former hostages and their families has been distributed.”®® The former
hostages have gotten occasional payments; Fund administrators estimate that the non-9/11
beneficiaries, including the former hostages, have received abou of what they are eligible
for.”® As of September 26, 2021, only 35 hostages remained . ong as the Fund is
maintained and there are outstanding payments, the Speciﬁ orize payments on
an annual basis; the Fund sunsets on January 2, 2039.771« :

2. State and Local S

a. North Carolina ilization

In 2002, Governor Mike Easley apologi ilizations performed under the
purview of the State of North Carolina’s Eugenie . orth Carolina was the first
state to pass legislation to compensate victi ic sterilizations. The law
set aside a $10 million pool for compensation andat least 215 victims received
f around $5,000 in 2018.

C

ent o

In 1919, North-Carolina d its first forced-sterilization law, which was amended in

r charitable institution that received even some state

ion for asexuajzation or sterilization performed upon any
atient thereof.”’’? The North Carolina Supreme

zation law with very limited appeal rights.”’*

76534 U.S.C. § 20144, subd. (d)(3).
76634 U.S.C. § 201 d. (d)(3)(A)(i).
76734 U.S.C. § 20144, (A .

768 parvini, They were ho Iran for 444 days. Decades later, they’re waiting for compensation, L.A. Times
(Nov. 3, 2019) <https://www.latimes.com/world-nation/story/2019-11-03/iran-hostages-444-days-decades-later-
waiting-compensation> (as of Feb. 15, 2023).

769 Gearan, 40 years later, a dwindling band of Iran hostages awaits a promised payment, Wash. Post (Sept. 26,
2021) <https://www.washingtonpost.com/politics/2021/09/26/40-years-later-dwindling-band-iran-hostages-
awaits-promised-payment> (as of Feb. 15, 2023).

770 Ibid.

771 United States Victims of State Sponsored Terrorism Fund, Important Dates,
<http://www.usvsst.com/important.php> (as of Mar. 13, 2023).

772 North Carolina P.L. 1929, c. 34.

773 Brewer v. Valk, 204 N.C. 186 (1933).

774 North Carolina P.L. 1933, c. 224.
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The five members of the Board heard petitions brought by heads of state institutions,
county superintendents of welfare, next of kin, or legal guardians arguing that individuals should
be sterilized due to being either epileptic, “feebleminded,” or mentally diseased.””> There was a
very limited appeal process, but the board approved about 90 percent of the petitions.”’® The
state ultimately sterilized around 7,600 persons, the third-largest number in the country.””’ The
program was somewhat unique in that it also sterilized non-institutionalized individuals, not just
those residing in penal or mental facilities. Moreover, the vast majority of sterilizations took
place after World War I11.778

tion Victims Foundation as
earinghouse to help

Governor Bev Perdue established the N.C. Justice for Steri
part of the N.C. Department of Administration in 2010 to functi

victims of the former N.C. Eugenics Board.””” During 2011 oundation also
supported the separate Gubernatorial Task Force on Eu stablished under
Executive Order 83.7%° This effort culminated in the State Legislature creating the Eugenics
Asexualization and Sterilization Compensation Program in 2013.78! 4

The statute set out a program to compensate in. were asexualized
involuntarily or sterilized involuntarily under the authorit e Eugenics Board of North

Carolina under either the 1933 or 1937 s requirement that the State
Eugenics Board have been involved and/o zation caused
implementation issues, as it turned out that ilized at the county level
without the involvement of the State Board.’ 1nvoluntary under the

the adult’s informed consent.’®

to receive compensatio

776 Railey & Begos, “Still hiding,” Agaznst their Will: North Carolina’s Sterilization Program, Part One, Winston-
Salem Journal (Mar. 13, 2003) at https://www.journalnow.com/news/local/still-hiding/article_e26e967e-8fe4-11e2-
b104-0019bb30f31a.html [as of Jan. 23, 2023].

777 Bakst, North Carolina’s Forced-Sterilization Program: A Case for Compensating the Living Victims, John Locke
Found. Policy Rep. p. 7, at https://www.johnlocke.org/wp-content/uploads/2016/06/NCeugenics.pdf [as of
Jan. 20, 2023].
78 Ibid.

77 Brochure, N.C. Justice for Sterilization Victims Foundation (Sept. 2014), at
https://ncadmin.nc.gov/media/3165/download [as of Jan. 23, 2023].

780 Ibid.

BIN.C.S.L. 2013-360, sec. 6.18, subd. (a), creating N.C.G.S. §§ 143B-426.50 — 143B-426.57.

82N.C.G.S. § 143B-426.50, subd. (5).

783 Mennel, Why Some NC Sterilization Victims Won't Get Share of $10 Million Fund, WUNC.org (Oct. 6, 2014) at
https://www.wunc.org/2014-10-06/why-some-nc-sterilization-victims-wont-get-share-of-10-million-fund.html [as of

Jan. 24, 2023].
T N.C.G.S. § 143B-426.50, subd. (3).
785 N.C.G.S. § 143B-426.50, subd. (1).
78 N.C.G.S. § 143B-426.51, subd. (a).
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by the Commission by October 31, 2014.7%7 Any claimants determined to be qualified recipients
after that date were to receive their initial payment within 60 days, and final payment checks
splitting the remaining funds among qualified recipients were to be remitted within 90 days of
the exhaustion of the last appeal.”®® Applications needed to be received by September 23, 2014
in order to be considered for the program.”’

Now Senator Thom Tillis was a co-sponsor of the legislation while he was North
Carolina Speaker of the House. Discussing the need for financial payments, Tillis stated: “We
decided that we were going to take the hits and do the right thing for the'victims. It was not
easy. We had opposition from both sides, some saying we shouldn’ it at all, others saying we
weren’t doing enough. But those had been the arguments that h vented it from happening
in the past, and we decided that we were going to push throu
victims.””° The financial reparations were specifically limite were themselves

directly harmed by the State Eugenics Board and still ali lation was
passed.”!
P
The bill specifically stated that financial compe 1d not be subject to several
tax and other limitations: (1) Any payment should not b ered income or assets for
purposes of determining the eligibility for, or the amount o benefits or assistance under any

State or local program financed in whole
of Health and Human Services should disrega

federal benefits.”®>

t Soon, Winston-Salem Journal (Jan. 17, 2018) at

: . . rojected-to-get-final-state-compensation-payment-
soon/article 87e3¢c891-7828-5{2d-856f-498b640578 1a.html [as of Jan. 23, 2023].
788788 N.C.G.S. § 143B-426.51, subd. (a). A second payment of $15,000 went out in 2015, but the final payment did
not go out until 20 ee Craver, N.C. Eugenics Victims Projected to Get Final State Compensation Payment
Soon, Winston-Sale al (Jan. 17, 2018) at https://www.journalnow.com/n-c-eugenics-victims-projected-to-
get-final-state-compens ent-soon/article 87e3c891-7828-5{2d-856f-498b6405781a.html [as of Jan. 23,
2023].
8N.C.G.S. § 143B-426.51, subd. (e).

790 Press Release, Tillis Discusses Eugenics Compensation Legislation and the Moral Obligation to Assist Victims
(Oct. 5, 2016) at https://www.tillis.senate.gov/2016/10/tillis-discusses-eugenics-compensation-legilsation-and-the-
moral-obligation-to-assist-victims [as of Jan. 24, 2023].

1 Bakst, North Carolina’s Forced-Sterilization Program: A Case for Compensating the Living Victims, John Locke
Found. Policy Rep. (2011), p. 12, at https://www.johnlocke.org/wp-content/uploads/2016/06/NCeugenics.pdf [as of
Jan. 20, 2023].

2N.C.G.S. § 143B-426.56.
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North Carolina only repealed its sterilization law in 2003, and as part of the repeal,
Governor Easley issued a public apology.”* He stated, “To the victims and families of this
regrettable episode in North Carolina’s past, I extend my sincere apologies and want to assure
them that we will not forget what they have endured.””

The statute creating the compensation program formed the Office of Justice for
Sterilization Victims in the North Carolina Department of Administration to administer claims.
Applicants were able to submit claims to the Office between January 2013 and June 30, 2014.7%
Claims needed to be dropped off in person, or mailed, and received by the above date to be
considered.

Claims were first assessed by a deputy commissioner t ine eligibility, and if the
claim was not approved, the deputy commission had to set ft i he reasons for the
disapproval and notify the claimant.”’ If not approved,
documentation and request a redetermination by the deputy commissioner.””® Aiclaimant whose
claim was not approved at either previous stage had the right to,request a hearing before the
deputy commissioner, where the claimant could be represented by .counsel, present evidence, and
call witnesses.”” The deputy commissioner who heard had to issue a written decision

of eligibility.5%

A claimant could then file a notice sion within 30 days, such
appeal to be heard by the full Commission, notify all parties
concerned in writing of its decision.’! A clain ould appeal thé decision of the full
Commission to the Court of Appeals within 30 days of the date Rotice of the decision is given 8
Decisions favorable to thé clai were final and not subject to appeal by the State.5*

to be a qualified recipient, the Commission gave notice to
ictims and tl; Office of State Controller. The Office of
sation to the qualified recipient.®%*

794 Reynolds, Easley
Rights News Services (
Jan. 23, 2023].

5 Ibid.

6 N.C.G.S. § 143B-426.52, subds. (a), (b).
TN.C.G.S. § 143B-426.53, subd. (b).

"8 N.C.G.S. § 143B-426.53, subd. (c).

" N.C.G.S. § 143B-426.53, subd. (d).

800 Thid.
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802N.C.G.S. § 143B-426.53, subd. (f).

803 N.C.G.S. § 143B-426.53, subd. (h).

84 N.C.G.S. § 143B-426.53, subd. (g).

85 N.C.G.S. § 143B-426.51, subd (a).

aw Ending State’s Eugenics Era” Inclusion Daily Express: International Disability
03) at https://www.inclusiondaily.com/news/institutions/nc/eugenics.htm [as of
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the time several court cases appealing denials took to work through the courts, the State
ultimately sent three payments to victims between 2014 and 2018.

There were two groups of court cases regarding who qualified as a claimant under the
program. First, a group of plaintiffs argued they should be eligible for compensation payments
as heirs to victims of sterilization. The Court ruled it was not an Equal Protection Violation for
the statute to provide compensation only to those victims alive on the date the statute was
passed.’® Second, a group of plaintiffs challenged the limitation of compensation to only those
whose sterilization was directly under the auspices of the State Eugenics Board, rather than a
county official or state judge. The Court eventually ruled it was constitutional for the statute to

limit compensation to those sterilized directly under the auspice State Eugenics Board.’"

b. Virginia (Eugenics)

On May 2, 2002, 75 years after the Buck v. Bell Supreme Coutt decision that upheld Virginia’s
eugenics statute, Virginia Governor Mark R. Warner issued an.apology for the state’s embrace of
eugenics and denounced the state’s practice that 1nvoluntar11y st r111zed persons confined to state
institutions from 1927 to 1979.8%8

In 2014, Virginia House Member Robert.G. i House Bill 1529, the Justice for
Victims of Sterilization Act. The bill as i i
amount of $50,000 to persons involuntaril
administered by the Department of Social Se provisions/of the bill would expire July
1, 2018. The bill however never left the House and‘died in Appr(prlatlons by February 2013.

Sterlhzatlon Act as House Bill 74 e bill included an updated sunset of July 1, 2019. House
Bill 74 was referred to t on Appropri%ions but was voted on to be continued in
2015.

The House assigned House Bill 1504 to the General Government and Capital Outlay
Subcommittee, but by February 2015, the bill was left in Appropriations. The same year,
Virginia House Member Benjamin Cline introduced an identical bill, House Bill 2377. However,
House Bill 2377 ft in Appropriations in February 2015.

Despite both bills not
House Budget Bill, H

ing it out of Appropriations, an amendment was added to the 2015
1500, to allocate $400,000 from the state general fund for compensation

806 See, e.g., Matter of Hughes, by and through Ingram, 253 N.C. App. 699, 801 S.E.2d 680 (N.C. Ct. App. June 6,
2017).
807 See, e.g., Matter of Davis, 256 N.C. App. 436, 808 S.E.2d 369 (N.C. Ct. App. Nov. 21, 2017).

808 Leung, E. (2014, March 18). Virginia becomes the first US state to issue a formal apology for sterilization.
Retrieved November 4, 2022, from https://eugenicsarchive.ca/discover/tree/532874b8132156674b00029¢
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to individuals who were involuntarily sterilized pursuant to the Virginia Eugenical Sterilization
Act and who were living as of February 1, 2015.8% As written in the budget, the funds were to be
managed by the Department of Behavioral Health and Developmental Services and limited to
$25,000 instead of the proposed $50,000.3!° Furthermore, should the funding provided for
compensation be exhausted prior to the end of fiscal year 2016, the department shall continue to
collect applications.®!! The department shall provide a report to the Governor and the Chairmen
of the House Appropriations and Senate Finance Committees on a quarterly basis on the number
of additional individuals who have been applied. The Virginia House and Senate approved
House Bill 1500, and the bill was signed by the Governor on March 26, 2015, establishing the
Virginia Victims of Eugenics Sterilization Compensation Progra SC). As of the
enactment, there were only 11 surviving victims.?!?

In 1924, Virginia passed its Eugenical Sterilization Act, w sexual sterilization
of inmates at state institutions. The Act provided that th. Western, Eastern,
Southwestern, or Central State Hospital or the State Colony for Epileptics and Feeble-Minded

could impose sterilization when he had the opinion that it was for the best interest of the patients

and of society that any inmate of the institution under be sexually sterilized and
the requirements of the Act were met.®!* The Act respon fifty years of scholarly debate
over whether certain social problems, in i erty, and prostitution, were

inherited and ultimately could be elimina i ation.'* The Act was
passed alongside the Racial Integrity Act, ] iage by requiring
marriage applicants to identify their race as ored,” or “mixed” with “white” being
defined as a person “who has no trace whatsoever of any blood other than Caucasian.” The
Racial Integrity Act was.bolst the eugenics efforts like the Eugenic Sterilization Act,
which saw non-Whitepeople as g inferior genes. One inmate, Carrie Buck, appealed her
order of sterilization, b e Court upheld.the Virginia state law in Buck v. Bell

809 https://budget.lis.virginia.gov/bill/2015/1/
810 https://budget.lis.virginia.gov/bill/2015/1/

811 https://budget.lis.virginia.gov/bill/2015/1/

812 Need cite for this fact.
813 Encyclopedia Virginia, Chapter 46B of the Code of Virginia § 1095h-m (1924),
https://encyclopediavirginia.org/entries/chapter-46b-of-the-code-of-virginia-%c2%a7-1095h-m-1924/

814 Encyclopedia Virginia, Buck v. Bell (1927), https://encyclopediavirginia.org/entries/buck-v-bell-1927/
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(1927) by a vote of 8 to 1.81° 816 The controversial ruling was never overturned, but the law was
repealed in 1974.%817 Between 1927 and 1972, about 8,300 Virginians were sterilized. '8

In 1980, the American Civil Liberties Union sued the Lynchburg Training School and Hospital
(previously the Virginia State Colony for Epileptics and Feebleminded) on behalf of the men and
women who had been sterilized there. In Poe v. Lynchburg Training School and Hospital (1981),
the U.S. District Court for the Western District of Virginia ruled that while the sterilizations had
been legal, there was cause to believe that correct procedure had not always been followed. The
plaintiffs later settled with the state out of court, with the state agreeingte attempt to locate all
living persons who had been sterilized, to inform them of the consequences of the operation, and

to provide them with counseling and medical treatment.3!

To apply for compensation through the Victims of Eugenics ili ompensation Fund,
authorized through the 2015 Appropriation Act, claiman ail an application
form and provide supporting documentation to the Virginia Department of Behavioral Health
and Developmental Services. 9

An individual or lawfully authorized representative is eligi est compensation under this
program if the individual was:

1. Involuntarily sterilized pu ia Eugenical Sterilization Act;
Living as of February 1, 2015

3. Sterilized while a patient at stern State Hospital,
Central State Hospital; Southw ital; or the Central Virginia

Training Center (formerly known as the State Colony for Epileptics and Feeble-
Minded; now cl

On October 7, 2016 the ain Payments in Eugenics Compensation Act was

815 Encyclopedia Vir uck vi Bell (1927), https://encyclopediavirginia.org/entries/buck-v-bell-1927/

816 On October 19, 1927, . Bell, the colony’s superintendent, performed a salpingectomy, sterilizing Carrie
Buck. She was released from the institution a month later. Historians have since found evidence that neither Carrie
Buck nor her daughter suffered from any mental illness and that Bell’s sterilization relied on a false diagnosis.
Vivian Dobbs, Carrie Buck’s daughter, was placed on the honor roll at her elementary school in 1931, a year before
she died at the age of eight. Carrie Buck Eagle Detamore, who married twice, died in a nursing home in Waynesboro
on January 28, 1983, and is buried in Oakwood Cemetery in Charlottesville. Encyclopedia Virginia, Buck v. Bell
(1927), https://encyclopediavirginia.org/entries/buck-v-bell-1927/

817 Encyclopedia Virginia, Buck v. Bell (1927), https:/encyclopediavirginia.org/entries/buck-v-bell-1927/

818 Encyclopedia Virginia, Buck v. Bell (1927), https:/encyclopediavirginia.org/entries/buck-v-bell-1927/

819 Need citation.
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or resources for purposes of determining the eligibility of a recipient of such compensation for,
or the amount of, any federal public benefit.®?

c. California Sterilization Compensation Program

In 2003, the State of California formally apologized for California’s eugenic sterilization
program up to 1979, including apologies from Governor Gray Davis, Attorney General Bill
Lockyer, and a resolution passed by the State Senate expressing profound regret over the
program.®?! In 2021, the California State Legislature passed Assembly Bill 137 (AB 137)
creating the California Forced or Involuntary Sterilization Compensation Program, apologizing
for sterilizations at state prisons, ordering the creation of memori ques, and allocating $4.5
million for financial reparations to those sterilized by the Stat

720 of the Statutes of 1909 (revised in 1913 [Chapter 363 of the Statutes of 1913] and 1917
[Chapters 489 and 776 of the Statutes of 1917], which authorized medical superintendents in
state homes and state hospitals to perform “asexualization” on patients.®** This allowed medical
personnel to perform vasectomies for men and salpinge' ie§ for women who were identified
as “afflicted with mental disease which may have been inh and is likely to be transmitted to

descendants, the various grades of feeblemi ing from perversion or marked
22824

ly;.and drew only one dissenting vote in
the state Senate in 1909. The subsequent amendments shifted the focus of the program from the
castration of those imprisoned 1
mental hospitals.’?>

California maint omes and stgte hospitals that housed thousands of

ily members, and medical authorities. While

many ster of consent forms, such consent was often a condition for
release fi i g with other conditions prevented true consent.®2°
Morgover,. i how though the law did not target specific racial or ethnic

820 Virginia Department of Behavioral Health & Developmental Services, Victims of Eugenics Sterilization
Compensation Prog ttps://dbhds.virginia.gov/developmental-services/victimsofeugenics/

821 Assem. Bill No. 137 ( 22 Reg. Sess.) § 34, subds. (g)-(h).

822 Galpern, Social Justice Coalition Key to Success in California’s New Sterilization Compensation Program,
Genetics and Society (Jan. 26, 2022), at https://geneticsandsociety.org/biopoliticaltimes/social-justice-coaltion-key-
success-californias-new-sterilization-compensation [as of Jan. 12, 2023].

823 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 34, subds. (a), (b).

824 Tbid.

825 Sen. Com. On Judiciary, Analysis of Assem. Bill. No. 1007 (2021-2022 Reg. Sess.) Jul. 1, 2021, p.5. The
provisions creating a reparations scheme for the state sterilization programs were originally in a stand-along bill,
Assem. Bill No. 1007. Identical provisions were then placed in Assem. Bill 137 (Committee on Budget, 2021),
which as a budget trailer bill, took effect immediately. The legislative history for Assem. Bill 137 does not include
detailed discussion of the reparations scheme, which can be found in the legislative history for Assem. Bill 1007.
826 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 34, subd. (c).
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groups, in practice, “labels of ‘mental deficiency’ and ‘feeblemindedness’ were applied
disproportionately to racial and ethnic minorities, people with actual and perceived disabilities,
poor people, and women.”®?” For example, between 1919 and 1952, “women and girls were 14
percent more likely to be sterilized than men and boys,” “male Latino patients were 23 percent
more likely to be sterilized than non-Latino male patients, and female Latina patients were 59
percent more likely to be sterilized than non-Latina female patients.””*

California’s eugenic sterilization law was repealed in 1979, but sterilization without
proper consent continued in state institutions. In 2014, the California State Auditor released an
audit of female inmate sterilizations that occurred in the state prison$ystem’s medical facilities
between fiscal years 2005-06 and 2012—-13.%% The auditor disc 144 women imprisoned
by the State were sterilized through bilateral tubal ligation, w edically necessary and
is solely used for female sterilization.®*® The auditor founi that officials failed to receive
informed consent in at least 39 of these cases, but more y, expresse lous reservations
about all of the procedures as it was “unable to conclude whether inmates received educational
materials, whether prison medical staff answered inmates’ questions, or whether these staff
provided the inmates with all of the necessary information.to ‘such a sensitive and life-
changing decision as sterilization.”®*! Following this rep e Legislature prohibited the
sterilization for the purpose of birth contrel any individual u the control of the California
Department of Corrections and Rehabilita
of illegal prison sterilization.3

The California Legislature passed, and i , AB 137 in the 2021-2022
legislative session. AB 137 created the California Forced or Involuntary Sterilization
Compensation Program(FISCP ogram), which financially compensates survivors of state-
sponsored sterilization. ' i a Victim Compensation Board (CalVCB) administers the

Program. )

AB who can apply for compensation from the
Program: onsored sterilization conducted pursuant to eugenics laws
that existed in the State of Cali en 1909 and 1979. (2) Any survivor of coercive

sterilization performed on an individual under the custody and control of the Department of
Corrections and Rehabilitation after 1979.78

827 Assem. Bill No. 137 (
828 Ibid.

829 Cal. State Auditor, Sterilization of Female Inmates, Some Inmates Were Sterilized Unlawfully, and Safeguards
Designed to Limit Occurrences of the Procedure Failed (June 2014), at
https://www.auditor.ca.gov/pdfs/reports/2013-120.pdf [as of Jan. 12, 2023].

830 1d. at 19.

811d. at 19, 3.

82 Assem. Bill No. 1135 (2013-2014 Reg. Sess.).

83 Sen. Com. On Judiciary, Analysis of Assem. Bill. No. 1007 (2021-2022 Reg. Sess.) Jul. 1, 2021, p.6.

834 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, subd. (b), codified at Health & Saf. Code § 24210, subd.

(b)(1), (2).

1-2022 Reg. Sess.) § 34, subd. (e).
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To be eligible under the first category, a person must have been: (1) sterilized pursuant to
the eugenics laws in place between 1909-1979; (2) sterilized while the individual was at a
facility under the control of the State Department of State Hospitals or the State Department of

Developmental Services; (3) and alive at the start date of the program, July 1, 2021.8%

To be eligible under the second category the following conditions must be met: (1)
sterilization procedure occurred after 1979; (2) claimant was sterilized while in the custody of
the California Department of Corrections and Rehabilitation; (3) sterilization was not required in
an emergency life-saving medical situation or due to a chemical sterilization program for
convicted sex offenders; (4) sterilization was for birth control purposes; and\(5) the claimant was
sterilized under one of the following conditions: without consen consent given less than 30

record or documentation of providing consent.3¢ The law i CB to affirmatively
identify and disclose coercive sterilizations that occurre i
individuals may then apply for compensation.®’

the above eligibility criteria. Each approved applicant r n initial payment of $15,000
within 60 days of notice of confirmed eligibility. hcatlons are processed and all

recipients by March 31, 2024.3%° Applica pted from January 1,
2022, through December 31, 2023.34°

Sponsor of the bill, California Latinas roductive J’ stice, summarized the rationale
for the apology and finaneial ¢ nsation: “California will‘become the third state to
compensate survivors/of forced sterilizations under eugenics laws, following North Carolina
(2013) and Virginia (2 SO become the first state to compensate survivors of
involuntary sterilizations p f formal eugenic laws. Enactment of this bill would
send a pow forced sterilizations will not be tolerated in

tention centers, and institutions.”%*!

835 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, subd. (¢c)(3)(A), codified at Health & Saf. Code § 24210, subd.
(©)(3)(A). Claimai designate a beneficiary for their compensation in the case they pass away prior to
resolution of their cla
836 Assem. Bill No. 137
(c)(3)(B).

87 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, codified at Health & Saf. Code § 24211, subd. (a)(4).

838 Beam, California Trying to Find, Compensate Sterilization Victims, A.P. News (Jan. 5, 2023), at
https://apnews.com/article/politics-health-california-state-government-prisons-
b560ec0a0155d8¢cc13730310e1073d9d [as of Jan. 12, 2023].

839 CalVCB, Forced or Involuntary Sterilization Compensation Program Frequently Asked Questions, at
https://victims.ca.gov/fiscp/#:~:text=your%?20eligibility%20reviewed.-
.CalVCB%20will%20accept%20applications%20from%20January%201,%2C%20t0%20December%203 1%2C%20
2023.&text=Applicants%20may%?20submit%20documentation%20demonstrating,state%20records%20for%20eligi
bility%20documentation [as of Jan. 17, 2023).

840 Ibid.

81 Sen. Com. On Pub. Saf., Analysis of Assem. Bill. No. 1007 (2021-2022 Reg. Sess.) Jun. 29, 2021, p.10.

2 Reg. Sess.) § 21, subd. (c)(3)(B), codified at Health & Saf. Code § 24210, subd.
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The bill specifically stated that financial compensation would not be subject to several
tax and other limitations: “Notwithstanding any other law, the payment made to a qualified
recipient pursuant to this program shall not be considered any of the following: (1) Taxable
income for state tax purposes; (2) Income or resources for purposes of determining the eligibility
for, or amount of, any benefits or assistance under any state or local means-tested program; (3)
Income or resources in determining the eligibility for, or the amount of, any federal public
benefits as provided by the Treatment of Certain Payments in Eugenics Compensation Act (42
U.S.C. Sec. 18501); (4) Community property for the purpose of determining property rights
under the Family Code and Probate Code.”®*? Moreover, the financial‘compensation shall not be
subject to an enforcement of a money judgment under state law, a money judgment in favor of
the Department of Health Care Services, the collection of owe port, or the collection of
court-ordered restitution, fees, or fines.’*?

In 2003 the State Legislature, Governor, and Att@General all 1ssued formal
apologies for the 1909-1979 eugenic sterilization program.®** Specifically, the State Senate
passed a resolution expressing “profound regret over the state’s past role in the eugenic%
movement and the injustice done to thousands of Californi nd women,” addressing “past
bigotry and intolerance against the persons with disabiliti others who were viewed as
‘genetically unfit’ by the eugenics movement,” recognizing “all individuals must honor
human rights and treat others with respect dless of race, et ity, religious belief, economic
status, disability, or illness,” and urging “e very ¢ n of the state to become familiar with the
history of the eugenics movement, in the hop re educated and tolerant populace will
reject any similar abhorrent pseudoscientific ent should it arise in the future.”s*

In 2021, as partof the p e of AB 137, the State Legislature formally expressed regret
for the sterilizations.that took place after 1979. Specifically, the Legislature stated, “The
Legislature also hereby e ofound regr%t over the state’s past role in coercive
the injustice done to the people in those prisons

rtment of State Hospitals, the State Department of
Developmental Services, and the Department of Corrections and Rehabilitation, in consultation
with stakeholders (including at least one member and one advocate of those who were sterilized
under California’s .eugenics laws between 1909 to 1979, and of those who were sterilized
without proper authorization while imprisoned in California state prisons after 1979), to establish
markers or plaques a ated sites.®*” These memorials should “acknowledge the wrongful
sterilization of thousands of vulnerable people under eugenics policies and the subsequent

842 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, codified at Health & Saf. Code § 24217, subd. (a).

843 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, codified at Health & Saf. Code § 24217, subd. (b).

844 Ingram, State Issues Apology for Policy of Sterilization, L.A. Times (Mar. 12, 2003), at
https://www.latimes.com/archives/la-xpm-2003-mar-12-me-sterile12-story.html [as of Jan. 12. 2023].

845 Assem. Bill No. 137, (2021-2022 Reg. Sess.) § 34, subd. (h), citing Sen.Res. No. 20 (2003-2004 Reg. Sess.).
846 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 34, subd. (1).

847 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, codified at Health & Saf. Code § 24215.
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sterilization of people in California’s women’s prisons caused, in part, by the forgotten lessons of
the harms of the eugenics movement.”84

The compensation program is administered by CalVCB. The bill gave CalVCB six
months from passage to have applications ready for the public, and applications are accepted
from January 1, 2022, through December 31, 2023.3* Applications are available through
CalVCB’s website, over the phone, through the mail, or by visiting in person, and can be
returned by mail, email, or fax.

The individual submitting the application will receive a letter from:CalVCB either
confirming a complete application or requesting additional info n. Once the application is
screened and deemed complete, the application will be conside igibility. The statute sets
out eligibility criteria (discussed above) and the specific doc ument types CalVCB
may use to determine eligibility.**® Upon completion of N ibili a letter will be
sent out with the determination.®*! | :

If eligibility is verified, the claimant will réceive a confirmation letter, and they shall
! I’s\determination®*

. Notification will be sent with

he board shall again
ents.®* If the claimant’s

ledge of the sterilization.®>* The Board has 30 days to rule
will receiy compensation as above.

m the denial of an individual’s application, but

, nths after the start date of the program, the board shall
send a'final payment to all quali ients. This final payment shall be calculated by
dividing the remaining unencumbered balance of funds for victim compensation payments by the
total number of qualified recipients.’>

Accordin
applications. Of tho

CalVCB, as of December 20, 2022, the program has received 309
ave been approved, 102 have been denied, three have been closed as

848 Tbid.

849 CalVCB, Forced or Involuntary Sterilization Compensation Program Frequently Asked Questions, supra n.19.
850 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, codified at Health & Saf. Code § 24213, subd. (a).

81 CalVCB, Forced or Involuntary Sterilization Compensation Program Frequently Asked Questions, supra n.19.
852 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, codified at Health & Saf. Code § 24213, subd. (b)(1).

853 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, codified at Health & Saf. Code § 24213, subd. (a)(5).

854 Ibid.

855 Assem. Bill No. 137 (2021-2022 Reg. Sess.) § 21, codified at Health & Saf. Code § 24213, subd. (b)(2).
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incomplete, and 159 are being processed.®® Experts estimate there may be about 600 people
alive today that qualify for compensation, and the CalVCB is undertaking several actions to try
to spread the word about the program.®’” This includes sending posters and fact sheets to 1,000
skilled nursing homes and 500 libraries, and distributing more than 900 posters to the state’s 35
correctional institutions to post in common areas and housing units, in hopes of reaching more
people.®® The state also signed a $280,000 contract in May with JP Marketing to launch a social
media campaign that will run through the end of 2023. The biggest push began in December
2022, when the State will pay for TV and radio ads in Los Angeles, San Francisco and
Sacramento that will run through October 2023.3%

d. Chicago Police Departme

Chicago’s Jon Burge was a high ranking officer who, betwee led a group of
detectives and officers to torture and abuse over 120 Afti i
sometimes led to coerced confessions.*® Investigation$ reveal Burge led operations of abuse that
included physical and psychological abuse such as“trickery, deception, threats, intimidation,
physical beatings, sexual humiliation, mock execution, and electroshock torture.”*¢! Moreover,

1 icit in these abuses for many
years.*®? As a result, many African American victims ende in prison due to coerced

to tackle this issue, which eventually led to t

Community activist organizations.in Chicago, ding the Chicago Torture Justice Memorial

856 CalVCB, At Program’s Hal j ia Continies to Search for Survivors of State-Sponsored Forced
Sterilization to ://victims.ca. gov/news releases/at -programs-halfway-

https://apnews. com/artlcle/pohtlcs—health california-state-government- prlsons—
b560ec0a0155d8ec13730310e1073d9d [as of Jan. 12, 2023].

858 CalVCB, At Program’s Halfway Point, California Continues to Search _for Survivors of State-Sponsored Forced
Sterilization to Co ate Them (Dec. 21, 2022), at https://victims.ca.gov/news-releases/at-programs-halfway-
point-california-conti o-search-for-survivors-of-state-sponsored-forced-sterilization-to-compensate-
th%E2%80%A6 [as of 23].
859 Beam, California Tryin ind, Compensate Sterilization Victims, A.P. News (Jan. 5, 2023), at
https://apnews.com/article/politics-health-california-state-government-prisons-
b560ec0a0155d8cc13730310e1073d9d [as of Jan. 12, 2023].

860 Baer, Dignity Restoration and the Chicago Police Torture Reparations Ordinance (2019) 92 Chi.-Kent L.Rev.
769, 769-70.

861 Id. at 769.

862 Id. at 770.
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864 Taylor, Symposium: Police in America: Ensuring Accountability and Mitigating Racial Bias: The Long Path to
Reparations for the Survivors of Chicago Police Torture (2016) 11 Nw. J. L. & Soc. Pol’y 330, 340; Macaraeg &
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petitioned the Inter-American Commission for Human Rights and the United Nations Committee
Against Torture.®> Although the IACHR did not take official action, the UNCAT issued a report
affirming the advocates’ position and urged the United States to provide redress to the survivors
of torture “by supporting the passage of the Ordinance entitled Reparations for the Chicago
Police Torture Survivors.”¥ The UNCAT also noted its concern although Burge was convicted
for perjury and obstruction of justice, because there was not sufficient evidence for a
constitutional rights violation prosecution, no police officer has been convicted for their crimes

and the majority of victims still did not receive “compensation for the extensive injuries
suffered.”%¢’

During the twenty years before the reparations ordinance was pass
including those from the People’s Law Office (PLO) in Chicag
cases in court.*®® For example, in the 1990s PLO attorneys r
to death, Andrew Wilson, in his civil suit seeking damages:for uffered from Burge
under 42 U.S.C. § 1983.3° An all-white jury found in fa Burge, but the Seventh Circuit
Court reversed the verdict ordering a new trial.’® Anéther example is with Aaron Patterson, a
torture victim who was sentenced to death.?”" In that case, the attorneys filed a post-conviction
petition with an evaluation on whether or not Patterson ictim of torture.®’? After denials
in the lower court, the Illinois Supreme Court heard the ecifically to question if showing
physical injury is necessary to prove the.confession was ph d.®”3 Here, the Illinois
Supreme Court held that proof of physical injury is no longer ired to establish a confession
was physically coerced.?” These two exa
litigated, some were for post-conviction jus some were for more
limited issues/questions, and others asked fo coerced confessions cases. The

activists and attorneys,
ctively litigating torture
rture victim sentenced

cil “approved a municipal ordinance giving reparations to
million pa*age would award claimants $100,000 in

ial reparations such as psychological counseling,
he ordinance was originally drafted by attorney Joey Mogul
ilies, and other activists.®”” This reparation was designed
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to respond to years of torture conducted by Chicago police under the leadership of Jon Burge.
There is no explicitly stated temporal limit in the ordinance.

The intended recipients of the reparations included all torture survivors that have credible claim
of torture or physical abuse at the hands of Job Burge or his subordinates . . . [], their immediate
family members, and “in some cases, to their grandchildren.” The ordinance requires the
individual must have a credible claim of torture or physical abuse by Jon Burge or one of the
officers under his command . . . [] between May 1, 1972, and November 30, 1991.878

The holistic reparation ordinance includes many components, including a formal apology,
financial compensation, services and support for survivors, publicieducation, and a memorial.
First, there is a formal apology and acknowledgement that descri he police abuse and admits
that the city and other players, were complicit in the abuse 0 African Americans.
Second, there is financial reparations totaling $100,000 for e i
torture or abuse from Jon Burge or one of the officers u The ordinance also
created the “Chicago Police Torture Reparations Commission” to administer these financial
reparations to the survivors. Third, the ordinance provides free tuition at the City Colleges of
Chicago and free access to job training, certification programs, and access to City programs that
offer formerly incarcerated individuals job placemen as other support services and
programs.®®! Fourth, the ordinance provides psycholog ervices to survivors and family
members at a dedicated community cenfer.® Chicago promised to work with
CTIM to “construct a permanent memoria i beginning in the 2015-2016
school year, the Chicago Public Schools will ate into i ng U.S. history curriculum
for eighth-grade and tenth-grade students a le he Burg'e ase and its legacy” %3

ity with a list of individuals it determined are
the City and CTJM would investigate the claim, and if both
claim, they will be entitled to the financial reparations from

eligible for the reparations, the
parties agree the victim

4

uage: “Whereas, The City Council wishes to acknowledge this
exceedingly sad and painful chapter in Chi story, and to formally express its profound regret for any and all
shameful treatment of our fellow citizens that occurred; and whereas, The City Counsel recognizes that words alone
cannot adequately. convey the deep regret and remorse that we and our fellow citizens feel for any and all harm that
was inflicted by Burge and the officers under his command. And yet, words do matter. For only words can end the
silence about wron t were committed and injustices that were perpetrated, and enable us, as a City, to take the
steps necessary to en at similar acts never again occur in Chicago; and whereas, The apology we make today
is offered with the hope it will open a new chapter in the history of our great City, a chapter marked by healing
and an ongoing process 0 nciliation . . . Be it resolved, that we, the Mayor and Members of the City Council of
the City of Chicago, on behalf of all Chicagoans . . . apologize to the Burge victims for these horrific and
inexcusable acts . . .”).
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the fund.®®* If there is disagreement between CTJM and the City on an individual’s credibility, the
person has an opportunity to present information and evidence to an independent arbitrator who
will then make a final and binding decision.®®

The only remaining unfulfilled reparation is the memorial. As of 2021, the memorial has still not
been built but individuals at CTJM are meeting with the Mayor and remain hopeful the process
will start soon. ¢ This is, in part, because the resolution did not specify the timeline for the

memorial and specific funding was not provided.®’

e. Evanston, Illinois

The City of Evanston passed its first reparations program, th orative Housing Program
(37-R-27), in March 2021 to redress the city’s discriminatory in housing, zoning and
lending that created a wealth and opportunity gap between w Evanstonlans
Under this initiative, Black Evanstonians, their descenda r
housing discrimination by the City of Evanston are provided $25,000 to either purchase a home,
conduct home improvements, or pay down their existing mortgage.® The Restorative Housing
Program was the first reparations program enacted by the City, but Evanston has also studied its
discriminatory past, created a City Reparations Fund, h cal historical African-American
sites, and issued an apology.

The City Council enacted the Restora
the report commissioned for the City Coun
and Practices Directly Affecting the Africa
Present).?*® According to the report, “the Ci
practice of segregation”®’! with specific action
condoned implicit race. -based h

edress the injustices found in
ittee, Evanston Policies
00 - 1960 (and

, supported and enabled the
as passing a zoning ordinance in 1921 that
; the demolition of homes owned by Black

n the grounds that they were “unsanitary” or

Northwestern University to develop temporary, segregated

program in  March 2021 with the aim of i increasing Black homeownershlp in order to revitalize
and preserve Black owner-oceupied homes in Evanston.®** To be eligible, the home must be
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located in Evanston and be the applicant’s primary residence.®> The program will eventually
extend funds to all intended recipients: Evanston residents over the age of 18 years, of
Black/African American ancestry, and, in order of priority, either (1) an Ancestor, a resident who
lived in Evanston between 1919 and 1969, was at least 18 years old at the time, and experienced
housing discrimination due to the City’s polices/practices; (2) a Direct Descendant of an
Ancestor (e.g., child, grandchild, great-grandchild, and so on); or (3) a resident that does not
qualify as an Ancestor or Direct Descendant, but experienced housing discrimination due to City
ordinance, policy or practice after 1969.8%° The City Manager’s Office has primary
responsibility for administering this program.®’ The Office takes in theapplications and verifies
eligibility based on the guidelines established by the Reparations Comimittee, discussed below.3%
At the close of the first round of applications, 122 Ancestor-appli were verified by the city,
and 16 were randomly selected on January 13, 2022 via the Ci to receive the first
round of payments.®*® In March 9, 2023, Evanston planned i of disbursements for

35-80 Ancestors.”" A

Upon approval by the City Council, funds are$ent electronically or via check to the
closing agent for disbursal when the Applicant closes on a home purchase; to the contractor upon
receipt of invoice; or to the lender for mortgage payment:”*' This method of fund disbursement
was selected due to IRS reporting requirements: the Cit e requisite authority to exempt
direct payments from either state or federal income taxes. quently, a recipient would be
liable for the tax burden associated with t

iving upfront, a quarter
Approved funds must be

government.’’’

or reparations began in 2019. Former Evanston
the charge for reparations with the support of
n.°% First, the Commission studied the

the City’s
iscrimi isting the help of two Evanston-based historical

discrimis
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organizations, the Shorefront Legacy Center and the Evanston History Center, to identify past
harms inflicted against Black Evanstonians. They produced a draft report that provided
justification for the enactment of reparations by listing historical and contemporary instances
where the City of Evanston might have facilitated, participated in, enacted, or stood neutral in the
wake of acts of segregated and discriminatory practices.”®” The report described Evanston’s
historic segregated practices in transportation, public spaces, and employment; delayed
desegregation efforts; and housing and zoning policies that led to overcrowding, higher rents,
and segregated, inferior housing for Black residents.”'’ The Commission also held community
meetings to gather public input and recommend actions to the City Council.”!! Both the National
Coalition of Blacks for Reparations in America (NCOBRA) and the National African American
Reparations Commission (NAARC) provided advice regarding E ton’s reparations
process.”'? Additional town halls and meetings were hosted by o further engage
residents in program specifics.”!?

In November 2019, Evanston adopted ResolutiorAR mmunity
recommendations for “repair and reparations” and create the City Reparations Fund, where tax
revenues would be collected.”'* Resolution 126-R-19 committéd the first $10 million.of the
City’s Municipal Cannabis Retailers’ Occupation Tax (3 oon gross sales of cannabis) to
rograms for Black Evanston
residents over the course of 10 years. rches, and local businesses can
make donations to the City Reparations | i blishment of the funding
osted several town hall
and Subcommittee meetings were held to so ure of local reparations.’!’
In June 2020, the Evanston Preservation Co n of City Council passed Resolution 54-R-20
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on to delegate $1 million annually from the graduated real
estate transfer tax collécted from roperty purchased above $1.5 million to the City

i ears.”!® More funding came in December 2022 when the
City Council passed Reso o transfer $2 million from the City’s General Fund to
the Reparati | Biss launched a survey to assess Evanston
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questions about their political views, thoughts on racism, support and understanding of
Evanston’s reparations program, and their personal demographics and housing information.®*?

Prior to a reparations scheme, the City Council of Evanston created the Equity and
Empowerment Commission in 2018 to address systemic inequalities and adopted Resolution 58-
R-19, “Commitment to End Structural Racism and Achieve Racial Equity.” In Resolution 58-R-
19, Evanston’s City Council apologized for the damage caused by its history of racially-
motivated policies and practices such as zoning laws that supported neighborhood redlining,
municipal disinvestment in the black community, and a history of bias in government services;
declared itself an anti-racist city; and denounced White Supremacy.’>> The Resolution begins
with findings laying out the foundation for an apology and then proceeds with a series of
pronouncements against anti-Black racism:

Now, therefore, be it resolved by the city c 1 City of
Evanston, Cook County, Illinois, that ‘Hb

fundamental principles set forth in the declaration of indepe
which asserts as a fundamental basis that all people are created equal

&

and are endowed with the unalienable rights of life, liberty and the
pursuit of happiness: \ N

Section 1: The City Council of Evanston acknowledges its
own history of racially-motivated policies an ices, apologizes
for the damage this histo ed the City, clares that it
stands against White Supre

To receive reparations under the Restora ousing Reparations Program interested

applicants must provide proof of eligibility based on the sample list of documents cited in the

program guidelines. °*> To prov estor eligibility, applicants must provide documentation of

their age, race and resid ove Direct Descendent eligibility, applicants must provide

ship to Anc§tor via birth certificate, marriage record,
her means. **’ To prove eligibility based on

w proof of age, residency and the City

ed to discriminate against the Applicant in the area of

Issues of funding, restrictive eligibility and spending, distribution and other criticisms
arose during the implementation of Evanston’s Restorative Housing Program. First, the cannabis
tax has not gener: nough revenue to pay out reparations to the eligible applicants. When City
Council drafted the n, they expected three cannabis stores to open in Evanston;
however, so far only one, Zen Leaf, opened.” In late 2022, the City secured alternative sources
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923 Evanston Resolution No. 58-R-19.
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of funding to supplement the cannabis tax—the graduated real estate transfer tax and the general
fund. Additionally, community members and business contribute private donations to the

Reparations Community Fund.”*°

Funding restrictions have also been a critique of the Evanston reparations program. Only
Ancestors who currently reside in Evanston are eligible, leaving out many Black homeowners
who were victims of Evanston’s discriminatory policies but moved away. Alderman Peter
Braithwaite (2" Ward), chair of the Reparations Committee, said that restricting reparations to
current residents was necessary because of the city’s limited staff and resources.”*! Other
residents complained that funding was too narrowly constrained to housing-based projects,

the most urgent need among those who attended the public s i d town council
meetings.”** As an example of the funding’s restraints, ty in the first round of
applications for funding did not own property and almost lost the funds. 1 March 2, 2023,
the Reparations Committee approved a direct cash payment forithose two Ancestors.”>>One
Committee member argued that all Ancestors should be gi payments and voted against
the motion.”*¢ Liability for the tax burden remains the re \

934

cash payments to all recipients.”*’

Another issue involved the disburser nts believed that the money
should have gone directly into the hands o : anks who facilitated
racial discrimination in the first place. To addre ity hopes to provide a
resource guide for grant recipients with a list o banks banks with a history of fair

tractors, realtors, real estate attorneys, appraisers, and

lending; and a directory.of Bla
ipi e.”*8 Many residents have complained that the pace of the
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restorative housing reparations grant.”*® The Reparations Committee added a requirement for
ancestors to name a beneficiary to pass down the rights of the grant once they have been
awarded.”*!

Finally, some experts critiqued the Evanston reparations program as being piecemeal and
potentially distracting from the priority of a comprehensive national reparations program.’*
Economists A. Kirsten Mullen and William A. Darity Jr. objected to the Evanston program’s
restrictions on funding, preferring unrestricted direct payments, and said that the program didn’t
go far enough to address the huge racial equity gap between Black and white Evanston
residents.”* They also said that Evanston’s municipal government s thesbudget necessary to
adopt an adequate reparations proposal, which would require $3 illion to close the $350,000

per capita racial wealth gap.”**
f. Asheville, North w

The City of Asheville, North Carolina, unanimously passed Resolution 20-128 on July
14, 2020, to consider reparations for the city’s particip in and sanctioning of the
enslavement of Black people, its enforcement of segrega d accompanying discriminatory
practices, and carrying out an urban rene ed multiple successful Black
communities.’* Asheville has formed a R hich anticipates presenting
final policy recommendations to be voted d submitting a written
: s.have been made so far — one, to
provide funding in perpetuity and two, to requ ird-party audit of the City of Asheville and
Buncombe County to ensure h done to Black residents are stopped.®’

28, the Reparations Commission intends to address the
just enslavemij[, segregation, and incarceration; the denial
realty market, including redlining, steering,

ities to fully participate in the local job market;

2022).
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systematic exclusion from historic and present private economic development and community
investments; segregation from mainstream education and within present day school programs;
denial of education through admission, retention, and graduation rates of every level of education
in Western North Carolina and through discriminatory disciplinary practices; historic and present
inadequate and detrimental health care; unjust targeting by law enforcement and criminal justice
procedures, incarceration at disproportionate rates, and subsequent exclusion from full
participation in the benefits of citizenship that include voting, employment, housing, and health
care; disproportionately forced to reside in, adjacent to, or near Brown zones and other toxic
sites; disproportionately limited to confined routes of travel provided by public transportation;
and disproportionately suffering from isolation of food and childcare deserts.”*® Asheville did not
provide any specific timeline of the harms the Reparations Co is intended to address.

Resolution 20-128 states that the Reparations Commis
and long-term recommendations to “make significant pr: ‘
caused by public and private systemic racism.”** The resolution tasks the commission to issue a
report so the City of Asheville and local community groups may. incorporate it into their short-
and long-term priorities and plans.”>® The resolution s ort and the resulting
mited to increasing minority
homeownership and access to other affordable housing, in ing minority business ownership
I wealth, closing the gaps in

health care, education, employment and p
justice.”!

The city manager and city staff have r
information sharing and truth-telling; formatio

intended to:

. Identify barriets to addressing generational wealth
Inspire our community to identify collaborative

opportunities to create a more equitable Asheville®>

ents were held in June 202 1— namely, three information sharing and
s regarding past policies and practices, present trends and disparities,

During Phase One, t
truth telling speaker se
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and future initiatives.”>* Information from this speaker series was used to inform the
development of the Reparations Commission and the Commission’s scope of work.”>

Phase Two was the formation of the Reparations Commission, which will address
disparities in housing, economic development, public health, education, and public safety and
justice.”® The City announced on March 8, 2022, the approval of five members for the
Reparations Commission appointed by the Asheville City Council, as well as 15 members and
two alternates appointed by the historically impacted Black neighborhoods.”>” The Commission
members are serving on five Impact Focus Area (“IFA”) workgroups — criminal justice,
economic development, education, health and wellness, and housing — which are responsible
for analyzing information on these areas and reporting key findin the full Commission.”>®
As of the publication of this report, the Commission is in Phase but according to
documents from the January 9, 2023 Commission meeting, t
medium-, and long-term recommendations but rather feasibili
documents also reflect an updated timeline with ten diffi ities, t.six of which are
slated to occur in 2023 — reaffirm resolution and commission role, develop IFA
recommendations (by May 31), community engagément and input (by May 31), recommendation
vetting and reﬁnement (by July 31), present recommen commission voting (by August
%0 The documents reflect a few

On June 8, 2021, the Asheville Ci
proceeds from the sale of city-owned land
the 1970s through urban renewal, a policy the cement of vibrant Black
communities and the removal of Black residents , many into substandard public
housing”).”* The city anticipates that of the $2.1 million, $200,000 will fund the Reparation

one without any criticism. William A. Darity, a
ated that he was “deeply skeptical about local or
orms of racial inequality being labeled ‘reparations.’””%*
ave to close the pretax racial wealth disparity in the
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United States, which would cost about $10 to $12 trillion,” in order to be effective.’®® Darity
further notes that “piecemeal reparations taken singly or collectively at [the state and municipal
level] cannot meet the debt for American racial injustice.”® With respect to the local
community, reactions have been mixed. During the virtual meeting at which the reparations
resolution was passed, a resident of Montford, North Carolina, “argued that the city’s Black
police chief, city manager and council members are ‘an indication that Blacks can succeed in
Asheville. So, to dump this all on us [w]hite folk — I think is offensive.””%” Conversely, a
resident who identifies as white, stated “White people: We have to realize that we are complicit,
and our souls are in jeopardy.”?®

A number of news articles have been written about Ashevi reparations scheme.”®’

Bloomberg noted:

Asheville’s reparations are not focused on sl
though it was not innocent of either — bu
in what was considered one of the largest urban renewal projects in
the South, if not the country. Throughout the,  1960s and 1970s, .. .~
Asheville’s clearance of areas “considered blighted ended up

arlors, five
ores, three

workers displaced ended up living in housing
ff from the rest of Asheville society and its

4

Bloomberg 1ons scheme will be a “community reparations
model,” aking direct payments to individuals, Asheville will look
for area urces to address the racial disparities that persist
today.”™ The city manager will also with surrounding Buncombe County and other

community stakeholders to define what reparations will be.”’? Accordingly, the exact form of
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reparations will remain unknown until the issuance of the final report in 2023 and eventual
adoption of specific reparations measures.

g. Providence, Rhode Island

After the murder of George Floyd in the summer of 2020, the mayor of Providence,
Rhode Island signed an executive order to launch a truth-telling, reconciliation, and reparations
process to “eradicat[e] bias and racism” against its Black and Indigenous residents and other
people of color.””® Following that three-part process, the city has issued.a formal apology and
enacted a 2023 city budget which includes $10 million earmarked fortreparations programs, but
does not include direct cash payments to descendants.”’*

Beginning with a truth-telling phase, the Rhode Islan,
collaborated with city and state historical institutions to publis - ort, titled, 4
Matter of Truth: The Struggle for African Heritage andIndi jual Rights in
Providence, Rhode Island (1620-2020).°” The report documents the history of hatm that
Providence sought to remedy, including the lasting wounds caused by slavery, the genocide of
indigenous people, and the ongoing racial discriminati to 2020 throughout the city
of Providence and the state of Rhode Island.”’¢

, places, and the importance of efforts to cross barriers of
concﬂlatlon principles also rejected depictions of
categorlqror tropes while celebrating resﬂlence both

In the third and final phase—teparations—the mayor of Providence signed an executive
order creating the Municipal Reparations Commission (Commission), consisting of 13 members

973 Providence, Rhode Island Mayor’s Exec. Order No. 2020-13 (Jul. 15, 2020).

974 Kalunian, Providence Finalizes Plan to Invest $124M in Federal COVID Money, WPRI.com (May 20, 2022) (as
of Oct. 3, 2022).

975 Rhode Island Black Heritage Society, A Matter of Truth: The Struggle for African Heritage and Indigenous
People Equal Rights in Providence, Rhode Island (1620-2020) (2021), pp. 1-2 (as of Oct. 7, 2022).

76 Ibid.

977 Roger Williams University & Providence Cultural Equity Initiative, Truth-Telling and Reconciliation: Proposing
a Framework for the City of Providence (Feb. 9, 2022), p. 10 (as of Oct. 7, 2022).

978 Id. at pp. 4-8.

9 Id. atp. 8.

%0 1d. at pp. 8-9.
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from the local community.”®! The Commission held over a dozen public meetings, discussing the
justifications for reparations and the form they might take.”®> Among other things, presenters at
the public meetings discussed the international framework for reparations and its five elements,
as well as international treaties and reports, including the Universal Declaration for Human
Rights, the International Convention on the Elimination of All Forms of Racial Discrimination
(which the United States ratified in 1994), the Civil Rights Congress’s petition to the United
Nations for Relief from Crimes Against Humanity by the United States Government, and a
UNESCO publication titled, Healing the Wounds of Slave Trade and Slavery **’

Following its public hearings, the Commission published a
recommendations for an 11-point reparations program.”®* In its r

rt listing its final
endations, the
ap between Providence

residents and neighborhoods[.]”**> When defining the co or such reparations
the Commission identified Indigenous people, African H%e ence residents

facing poverty, and Providence residents living in qualifying census tracts an neighborhoods 986
While the latter two categories—residents facing poverty and these in qualified census ‘tracts—
include Providence residents of any race, the Commissio >d'those categories of eligibility
to comply with limitations imposed by federal funding, a city was relying upon federal
COVID-109 relief as a source of initial fun i rogram.”®
In November 2022, the mayor of Prov ce Si i et allocating $10

million—provided to the city from the Ame R fund programs across
seven of the Commission’s recommendations

Recognition of Harm

Reimagining Building & $400,000

Equity Building

Homeownership & Financ ) 4 $1,000,000

Home Repair $1,000,000

Capacity $500,000

%81 Providence; Rhode Island Mayor’s Exec. Order No. 2022-4 (Feb. 28, 2022). Seven of the Commission’s
members were appointed by the mayor, while six were appointed by the city council. /bid.

982 Providence Municipal Reparations Commission (as of Oct. 7, 2022).

983 See Providence icipal Reparations Commission (May 31, 2022), Testimony of Robin Rue Simmons (as of
Oct. 7, 2022); see als idence Municipal Reparations Commission (May 16, 2022), Testimony of Linda J. Mann
(as of Oct. 7, 2022) (als g the Durban Declaration, the UN General Assembly’s Resolution proclaiming an
International Decade for P of African Descecnt, and the UN’s creation of the Permanent Forum of People of
African Descent).
984 Providence Municipal Reparations Commission, Report of the Providence Municipal Reparations Commission
(August 2020) Summary (as of Oct. 7, 2020).

B5Id. at § 5.

986 Ibid.

%87 See Providence Municipal Reparations Commission (May 2, 2022), Testimony of Diana Perdomo (as of Oct. 7,
2022).

988 City of Providence, Ordinance 38099 COVID-19 Equities Program Budget (as of Oct. 7, 2022); Russo, Elorza
Signs Providence’s $10M Reparations Budget. Here’s What's in It, The Providence J. (Nov. 18, 2022) (as of Mar.
13, 2023); Abdul-Hakim et al., Providence Establishes Reparations Program to Praise and Criticism, ABC News
(Jan. 31, 2023) (as of Mar. 13, 2023).




Earn & Learn Workforce Training $1,000,000
Small Business Acceleration $1,500,000
Expansion of Guaranteed Income Program $500,000
Expansion of Youth Internship Program $250,000
Establish A Legal Defense Fund Facing Rental Evictions $250,000
Creation & Development of Media

Invest In Media Firms $250,000
Expand Operational Capacity $1,000,000
Preserve, Safeguard & Promote Cultural Programs $200,000

Creation Of Survivors & Descendants of Urban Renewal Fund
Establish A Fund Dedicated To Urban Renewal Impacts

Develop Grant Program To Assist Urban Renewal Impacted Neigh
Expansion Of Cultural Engagement & Educational Opportuni

$200,000
$200,000

Creation of K-12 “A Matter of Truth” Curriculum

Advancing Public Education Campaigns A

Funding To Establish History School $50,000
Creation Of Artist In Residence Fund $100,000 ..~
K-12 Curriculum Grounded In Rhode Island & New Engl $100,000
Creation Of Resident Scholarship Fund $500,000
Creation of Fund For Home-Based Day Care Providers $250,000
Invest In District Wide Coordinator For Ed $100,000
Movement Towards A More Equitable He

Expansion of Mental & Behavioral Support P $150,000
Collaborate With Neighborhood Providers Includ 2 $250,000
Accelerate The Evolution of AAAG Into Polic ite Model ™

Creation of Policy & Research Center $150,000
TOTAL $10,000,000

4
members expressed concern that $10 million
rms identified in the Truth Report,”® others observed that
arations program, not the end, and that once the

programs were enacted, future funding could be drawn from other public and private sources.’”°

The mayor of Providence also issued an executive order recognizing and apologizing for
the city’s role 1 iminating against African Heritage and Indigenous people.”! The order
apologizes for the in “discriminatory practices, including lack of equal access to
public education, voti ghts and general civil rights that led to the subjugation, enslavement,
de-tribalization, deathy and control of African Heritage and Indigenous people in past and present
day.”®? The order also apologizes for Providence’s actions after the King Philip’s War, where

%9 See, e.g., Marcelo, Mayor Proposes $10M Reparations Spending Plan, Associated Press (Aug. 25, 2022) (as of
Oct. 3, 2022) (chair of Commission noting that $10 million “is nice, but . . . definitely not enough for true
reparations”).

90 See, e.g., Providence Municipal Reparations Commission (May 31, 2022), Testimony of Keith Stokes (as of Oct.
7,2022).

%! Providence, Rhode Island Mayor’s Exec. Order No. 2022-6 (Aug. 25, 2022) (as of Mar. 13, 2023).

92 Ibid.
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city leaders transferred captured and surviving Indigenous people into slavery in the West
Indies.””® The Order further apologizes for the systemic harm enacted upon African Heritage and
Indigenous families through school segregation; unjust incarceration; police use of force; family
destabilization; employment discrimination; warning out laws; deliberate denials of public
assistance, including red-lining policies; and the city’s failure to intervene in the destruction of

African Heritage and Indigenous neighborhoods and communities, including during racist riots
in the 1800s.7%*
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