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I. Introduction

AB 3121 required the recommendations from the
Reparations Task Force to “comport with international
standards of remedy for wrongs and injuries caused by
the state, that include full reparations and special mea-
sures, as understood by various relevant international
protocols, laws, and findings.”! Therefore, this chapter
lays out the international legal framework for repara-
tions created in December 2005 by the United Nations
General Assembly (UNGA) in Adopted Resolution
60/147.> Going forward, the UNGA framework shall be
referred to as the “UN Principles on Reparation.”

In the UN Principles on Reparation, the UNGA held that
any full and effective reparations scheme must include
the following five forms of reparations:*

1. Restitution;

2. Compensation;

3. Rehabilitation;

4. Satisfaction; and

5. Guarantees of non-repetition.

‘While the UN Principles on Reparation are primarily
based on the notion of state responsibility, the nego-
tiators also reached a consensus that “non-State actors
are to be held responsible for their policies and prac-
tices, allowing victims to seek redress and reparation
on the basis of legal liability and human solidarity, and
not [just] on the basis of State responsibility.”* This can
be found in Principle 3(c), which provides for equal
and effective access to justice, “irrespective of who may
ultimately be the bearer of responsibility for the viola-
tion.”® Additionally, Principle 15 states, “in cases where
a person, a legal person, or other entity is found liable
for reparation to a victim, such party should provide
reparation to the victim or compensate the State if the
State has already provided reparation for the victim.”®
This means that the funding, among other remedies,
for reparations may come not only from the State of
California, but also from non-state actors who helped
perpetuate the hardships against enslaved persons and
their descendants.
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II. International Legal Framework for Reparations

Overview

This section sets forth the legal framework for rep-
arations under international law, specifically the
UN Principles on Reparation, “Basic Principles and
Guidelines on the Right to a Remedy and Reparation
for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International
Humanitarian Law.”’

‘Who Qualifies for Reparations Under the
UN Principles on Reparation?

According to the international legal framework laid out
by the UN Principles on Reparation, victims of gross vi-
olations of international human rights law and serious
violations of international humanitarian law should be
provided with full and effective reparations.®

The UN Principles on Reparation define victims as “per-
sons who individually or collectively suffered harm,
including physical or mental injury, emotional suffer-
ing, economic loss or substantial impairment of their

person who was the direct target of the violation, but
any person affected by it directly or indirectly.”** The IC]J
cited how certain authorities “disfavor the distinction
between direct and indirect victims,” so “reparations
[programs] should use a wide and comprehensive defi-
nition of ‘victim’ and should not distinguish between
direct and indirect victims.”® A comprehensive defini-
tion of the word “victim” should include family members
who have endured “unique forms of suffering as a direct
result” of what happened to their loved ones.'*

‘What Constitutes Gross Violations of
International Human Rights Law and Serious
Violations of International Humanitarian
Law Under the UN Principles on Reparation?

‘While the UN Principles on Reparation did not formally
define either “gross violations of international human
rights law” or “serious violations of international hu-
manitarian law,” the ICJ elucidated the definitions of
these terms."” Specifically, the ICJ defined “gross viola-
tions” and “serious violations” collectively as the “types
of violations that affect in qualita-
tive and quantitative terms the most
basic rights of human beings, nota-

According to the IC], a “victim is not only the person who was bly the right to life and the right to

physical and moral integrity of the
human person.”*® The ICJ’s exam-

the direct target of the violation, but any person affected by it
directly or indirectly.”

fundamental rights, through acts or omissions that con-
stitute gross violations of international human rights
law, or serious violations of international humanitari-
an law.”® Furthermore, “the term ‘victim’ also includes
the immediate family or dependents of the direct victim
and persons who have suffered harm in intervening to
assist victims in distress or to prevent victimization.”*
Additionally, “a person shall be considered a victim re-
gardless of whether the perpetrator of the violation is
identified, apprehended, prosecuted, or convicted and
regardless of the familial relationship between the per-
petrator and the victim.”"

Inits 2018 practitioners’ guide on “The Right to a Remedy
and Reparation for Gross Human Rights Violations,” the
International Commission of Jurists (ICJ) highlighted
that the word “victim” has many different meanings
across international human rights systems.'> However,
the IC] specified that for purposes of the UN Principles
on Reparation, the definition of “victim” was meant to
be broad.” According to the IC]J, a “victim is not only the
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ples of gross and serious violations

include “genocide, slavery and slave

trade, murder, enforced disappear-
ances, torture or other cruel, inhuman or degrading
treatment or punishment, prolonged arbitrary deten-
tion, deportation or forcible transfer of population, and
systematic racial discrimination.”’® The ICJ also held that
“harm should be presumed in cases of gross human
rights violations.”%

‘What Are Victims’ Rights to Remedies Under the
UN Principles on Reparation?

Victims of gross violations of international human
rights law and serious violations of international hu-
manitarian law are entitled to certain remedies under
international law:

a. Equal and effective access to justice;

b. Adequate, effective and prompt reparation for
harm suffered,;
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c. Access to relevant information concerning
violations and reparation mechanisms.*

According to the UN Human Rights Committee, the right
to an effective remedy necessarily entails the right to
reparation? An effective remedy refers to procedur-
al remedies whereas the right to reparation refers to
restitution, compensation, rehabilitation, satisfaction,
and guarantees of non-repetition. In short, victims are
entitled to have effective procedural remedies avail-
able to them, which will in turn help them receive
the reparations to which they are entitled. To provide
effective access to justice, a state must “establish func-
tioning courts of law or other tribunals presided over
by independent, impartial and competent individuals
exercising judicial functions” and have “competent au-
thorities to enforce the law and any such remedies that
are granted by the courts and tribunals.” %

‘What Must Full and Effective Reparations
Include Under the UN Principles on Reparation?

According to the international legal framework laid
out by the UN Principles on Reparation, full and ef-
fective reparations must include: (1) Restitution; (2)
Compensation; (3) Rehabilitation; (4) Satisfaction; and
(5) Guarantees of non-repetition.*

Restitution

“Restitution should, whenever possible, restore the
victim to the original situation before the gross vio-
lations of international human rights law or serious
violations of international humanitarian law occurred.
Restitution includes, as appropriate: restoration of lib-
erty, enjoyment of human rights, identity, family life and
citizenship, return to one’s place of

residence, restoration of employ-

ment and return of property.” %

restitution is not possible, as will often be the case, the
state must “take measures to achieve a status as approx-
imate as possible.”?®

Compensation

“Compensation should be provided for any economical-
ly assessable damage, as appropriate and proportional to
the gravity of the violation and the circumstances of each
case, resulting from gross violations of international hu-
man rights law and serious violations of international
humanitarian law, such as:

a. Physical or mental harm;

Lost opportunities, including employment, edu-
cation and social benefits;

c. Material damages and loss of earnings, including
loss of earning potential;

Moral damage;

e. Costsrequired for legal or expert assistance, med-
icine and medical services, and psychological and
social services.” %

According to the ICJ’s interpretation of the UN Principles
on Reparation, compensation is “the specific form of
reparation seeking to provide economic or monetary
awards for certain losses, be they of material or imma-
terial, of pecuniary or non-pecuniary nature.”*® The IC]J
highlighted compensation previously awarded by claims
commissions for cases with claims of “material and im-
material damage” and especially for cases with claims of
“wrongful death or deprivation of liberty.”® The United
Nations recognized a right to compensation “even where

Accordingto the IC]’s interpretation
of the UN Principles on Reparation,
where a state can return a victim
to the status quo, the state has “an
obligation to ensure measures for

To provide effective access to justice, a state must “establish
functioning courts of law or other tribunals presided over by
independent, impartial and competent individuals exercising
judicial functions” and have “competent authorities to enforce
the law and any such remedies that are granted by the courts

its restoration.”?® However, even
though restitution is considered
the primary form of reparation, the
IC] acknowledges that “in practice
[restitution] is the least frequent, because it is mostly
impossible to completely return [a victim] to the sit-
uation [they were in] before the violation, especially
because of the moral damage caused to victims and
their relatives.”” So, the ICJ holds that where complete
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and tfribunals.”

itis not explicitly mentioned” in a particular treaty, and
the Human Rights Committee “recommends, as a matter
of practice, that [s]tates should award compensation”*
for state-sanctioned harms, based on the International
Covenant on Civil and Political Rights.**
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It isimportant to note that international jurisprudence
divides compensation into two categories: “material
damages” and “moral damages.”** Material damages

and ensure that the victim participates in the choice
of service providers.”*® Furthermore, “the obligation
to provide the means for as full rehabilitation as possi-

include, among other things, loss
of actual or future earnings, loss
of movable and immovable prop-
erty, and legal costs.* Per the UN
Principles on Reparation, any
reparation proposals involving
compensation for material damag-
es must cover “lost opportunities,

Rehabilitation “should include a wide range of inter-disciplinary
services, such as medical and psychological care, as well as
legal [rectification of criminal records or invalidation of unlawful
convictions] and social services, community and family-oriented

including employment, education
and social benefits.”*® Additionally,
according to the European Court
of Human Rights, in order for a
victim to receive compensation, “there [generally]
must be a clear and causal connection between the
damage claimed by the applicant and the violation.”*
However, “as far as existence of material damage can be
demonstrated, the award does not depend on wheth-
er the victim can give detailed evidence of the precise
amounts, as it is frequently impossible to prove such
exact figures.”*® Therefore, in the likely event that a vic-
tim lacks detailed information, “compensation [ought
to be] granted on the basis of equity” as long as there is
a “causal link between the violation and the damage.”*

Per the UN Principles on Reparation, any reparation
proposals involving compensation for moral damag-
es must “encompass financial reparation for physical
or mental suffering.”*® Since “this [type of] damage is
not economically quantifiable, the assessment must
be made in equity.”* Furthermore, “since it is difficult
to provide evidence for certain moral or psycholog-
ical effects of violations, mental harm should always
be presumed as a consequence of gross violations of
human rights.”** Finally, “for persons other than close
relatives, harm may have to be shown so as to limit the
number of persons who may claim compensation” but
“the conditions for claiming compensation should not
be impossible to meet.”*?

Rehabilitation
“Rehabilitation should include medical and psycholog-
ical care as well as legal and social services.” **

According to the ICJ’s interpretation of the UN Principles
on Reparation, “victims are entitled to rehabilitation of
their dignity, their social situation and their legal situ-
ation, and their vocational situation.”*® Relying on the
Convention Against Torture’s assessment of rehabil-
itation, the ICJ also provided “rehabilitation must be
specific to the victim, based on an independent, holistic
and professional evaluation of the individual’s needs,
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assistance and services; vocational training and education.”

ble may not be postponed and does not depend on the
available resources of the [s]tate.”*” Finally, rehabilita-
tion “should include a wide range of inter-disciplinary
services, such as medical and psychological care, as well
as legal [rectification of criminal records or invalidation
of unlawful convictions] and social services, community
and family-oriented assistance and services; vocational
training and education.”*®

Satisfaction
“Satisfaction should include, where applicable, any or
all of the following:

a. Effective measures aimed at the cessation of con-
tinuing violations;

b. Verification of the facts and full and public
disclo-sure of the truth to the extent that such
disclosure does not cause further harm or
threaten the safety and interests of the victim,
the victim'’s relatives, witnesses, or persons who
have intervened to assist the victim or prevent
the occurrence of further violations;

c. The search for the whereabouts of the disap-
peared, for the identities of the children
abducted, and for the bodies of those Kkilled, and
assistance in the recovery, identification and
reburial of the bodies in accordance with the
expressed or presumed wish of the victims, or
the cultural practices of the families and
communities;

d. An official declaration or a judicial decision re-
storing the dignity, the reputation and the rights
of the victim and of persons closely connected
with the victim;

e. Public apology, including acknowledgment of
the facts and acceptance of responsibility;
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f. Judicial and administrative sanctions against per-
sons liable for the violations;

g. Commemorations and tributes to the victims;

h. Inclusion of an accurate account of the violations
that occurred in international human rights law
and international humanitarian law training and
in educational material at all levels.” *

According to the IC]’s interpretation of the UN Principles
on Reparation, satisfaction is a “non-financial form of
reparation for moral damage or damage to the dignity
or reputation” and can come in the form of a condem-
natory judgment, the acknowledgment of truth, or
the acknowledgment of responsibility and fault.%
Satisfaction includes “the punishment of the authors
of the violation.”® Furthermore, “the UN Updated
Principles on Impunity recommend that the final re-
port of truth commissions be made public in full.”*? This
is supported by the UN Human Rights Commission’s
resolution on impunity which recognizes that “for the
victims of human rights violations, public knowledge
of their suffering and the truth about the perpetrators,
including the accomplices, of these violations are essen-
tial steps towards rehabilitation and reconciliation.”?

Another important factor when it comes to satisfaction
is a public apology as well as a public commemora-
tion.>* The public apology is to help “in restoring the
[honor], reputation or dignity of a [victim].”*®* The pub-
lic commemoration “is particularly important in cases
of violations of the rights of groups or a high number
of persons, sometimes not individually identified, or
in cases of violations that occurred a long time in the
past.”®® A public commemoration “in these cases has a

President Ronald Reagan signs the Reparations Bill for Japanese-Americans. (1988)

symbolic value and constitutes a measure of reparation
for current but also future generations.”’

Guarantees of non-repetition

“Guarantees of non-repetition should include, where
applicable, any or all of the following measures, which
will also contribute to prevention:

a. Ensuring effective civilian control of military and
security forces;

b. Ensuring that all civilian and military proceedings
abide by international standards of due process,
fairness and impartiality;

c. Strengthening the independence of the judiciary;

d. Protecting persons in the legal, medical and
health-care professions, the media and other re-
lated professions, and human rights defenders;

e. Providing, on a priority and continued basis, hu-
man rights and international humanitarian law
education to all sectors of society and training for
law enforcement officials as well as military and
security forces;

f. Promoting the observance of codes of conduct
and ethical norms, in particular internation-
al standards, by public servants, including law
enforcement, correctional, media, medical, psy-
chological, social service and military personnel,
as well as by economic enterprises;

g. Promoting mechanisms for preventing and mon-
itoring social conflicts and their resolution;

COURTESY OF NATIONAL ARCHIVES

h. Reviewing and reforming laws
contributing to or allowing gross
violations of international human
rightslaw and serious violations of
international humanitarian law.”

Accordingto the IC]’s interpretation
of the UN Principles on Reparation,
the guarantee of non-repetition
derives from general international
law.*® A guarantee of non-repeti-
tion is an aspect of “restoration and
repair of the legal relationship af-
fected by the breach.”® According to
the International Law Commission,
“[alssurances and guarantees are
concerned with the restoration
of confidence in a continuing
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relationship.”® Guarantees of non-repetition overlap
with international human rights law because “States
have a duty to prevent human rights violations.”® A
guarantee of non-repetition is “required expressly” as
part of the “legal consequences of [a state’s] decisions
or judgments.”®® This express requirement is sup-
ported by the UN Commission on Human Rights, the
Human Rights Committee, the Inter-American Court
and Commission on Human Rights, the Committee of
Ministers and Parliamentary Assembly of the Council
of Europe, and the African Commission on Human and
Peoples’ Rights.®* Another measure that falls under the
guarantee of non-repetition is “the necessity to remove
officials implicated in gross human rights violations
from office.”®® Finally, a guarantee of non-repetition can
and often must involve “structural changes” that must be
“achieved through legislative measures” to ensure that
the violations cannot ever happen again.®

International and National

Genocide Framework

The term “genocide” was first coined by Raphael Lemkin,
a Polish-Jewish jurist who advocated for legal protec-
tions for ethnic, religious, and social groups. In his 1944
book, Axis Rule in Occupied Europe, Lemkin wrote:

By ‘genocide’ we mean the destruction of a
nation or of an ethnic group. . . . Generally
speaking, genocide does not necessarily mean
the immediate destruction of a nation, except
when accomplished by mass killings of all mem-
bers of a nation. It is intended rather to signify
a coordinated plan of different actions aiming
at the destruction of essential foundations of

and Punishment of the Crime of Genocide (Genocide
Convention).® The Genocide Convention has since been
ratified by 153 states.®’
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The Convention on the Prevention and Punishment of Genocide received the necessary numbers of
instruments of ratification or accession to permit it to be brought into force. (1950)

As the United Nations has noted, the “popular un-
derstanding of what constitutes genocide tends to be
broader” than as it is legally defined.” The Genocide
Convention defines genocide with a mental element
(mens rea) and a physical element (actus reus).” For the
mental element, a perpetrator must have the intent to
destroy, in whole or in part, a national, ethnical, racial,
or religious group.” The physical element is described
as the act of killing or causing serious bodily or mental
harm, the imposition of measures intended to prevent
births within such group, the deliberate inflicting of
conditions of life calculated to bring about the group’s
physical destruction, or the forc-
ible transferring of children of
the group to another group.” The

A guarantee of non-repetition can and often must involve Genocide Convention does not

specify a punishment for genocide,
only that persons charged with

“structural changes” that must be “achieved through legislative
measures” to ensure that the violations cannot ever happen again.

the life of national groups, with the aim of an-
nihilating the groups themselves. Genocide is
directed against the national group as an enti-
ty, and the actions involved are directed against
individuals, not in their individual capacity, but
as members of the national group.®

Lemkin argued for international law to recognize geno-
cide as a crime, and in 1948, the United Nations General
Assembly passed the Convention on the Prevention
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genocide “shall be tried by a com-

petent tribunal of the [s]tate in the

territory of which the act was com-
mitted” or by an international tribunal with jurisdiction
over the territory.™

The 1948 Genocide Convention takes the position that
“cultural destruction does not suffice, nor does an in-
tention to simply disperse a group,” as genocide.”™
Prior to the passage of the Genocide Convention, the
United Nations had passed a resolution defining the
crime of genocide as “a denial of the right of existence
of entire human groups” with no mention of intent.”



Chapter 14 =£3=International Reparations Framework

After “intense political brokering” by United States of-
ficials who feared being accused of genocide for the
United States’ treatment of African Americans and for
government officials’ involvement in lynchings and
participation in the Ku Klux Klan, the 1948 Genocide
Convention was adopted without mention of cultural
destruction and with the added mental element requir-
ing demonstration of intent.”

Although then-President Harry Truman’s administra-
tion supported the Genocide Convention during its
development in the United Nations,
it encountered strong resistance in
Congressand among academics over
concerns of domestic sovereignty.
A representative of the American
Bar Association criticized the
Convention on the grounds that
it could be used to classify attacks
on individual African Americans
as “genocide.”” As a result, the
Genocide Convention was not ratified during Truman’s
term. The next administration, under President Dwight
Eisenhower, withdrew executive branch support for the
Convention for domestic political reasons.” Presidents
John F. Kennedy and Lyndon Johnson took no action
to reverse course, and when President Richard Nixon
endorsed ratification, Senate hearing witnesses again
raised warnings that the Convention could expose the
United States to foreign judgment on racial issues and
on America’s military behavior in Vietnam.*°

COURTESY OF CORBIS HISTORICAL VIA GETTY IMAGES

The long struggle for ratification of the Geneva Convention began with President Truman and was
finally realized with President Reagan nearly 40 years later. From left o right are President Ronald
Reagan and former presidents Gerald Ford, Jimmy Carter and Richard Nixon. (1981)

Finally under President Ronald Reagan, nearly 40
years after the United Nations approved the Genocide
Convention, the United States implemented legislation
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to ratify the Convention, with the Genocide Convention
Implementation Act of 1987 (Genocide Act), becoming
the 98th nation to do so.®! The Genocide Act added the
crime of genocide to the federal criminal code, but with
amore heightened intent requirement than is found in
the Genocide Convention. Under the Genocide Act, the
offense of genocide is committed when an individual,
with “the specific intent to destroy, in whole or in sub-
stantial part, a national, ethnic, racial or religious group,”
kills members of that group, causes serious bodily injury
or permanent mental impairment through drugs, tor-

When the acts perpetrated upon African Americans have been
committed with the intent to destroy them, in whole or in part, as
a group, African Americans have been victims of genocide, as the
Genocide Convention defines the term.

ture, or similar techniques to members of that group,
imposes measures intended to prevent births within the
group, subjects members of the group to conditions of
life that are intended to cause the physical destruction
of the group, or forcibly transfers children of the group
to another group.®” To be covered by the statute, the of-
fense must be committed within the United States or be
committed by a person who is a citizen or permanent
resident of the United States, a stateless person whose
habitual residence is in the United States, or present in
the United States.®* A person who attempts or conspires
to commit the offense of genocide faces the same pun-
ishment as one who completes the offense.5*

Genocide scholars have developed other frameworks
outside of the narrow legal frameworks of the Genocide
Convention and the Genocide Act. For example, in his
early writings on genocide, Lemkin viewed genocide
as a process, rather than an event, that involved “one
destruction of the national pattern of the oppressed
groups; the other, the imposition of the national pattern
of the oppressor,” a view that encompasses “structural”
genocide.® Since the 1960s, scholars have developed the
conception of genocide as encompassing structural and
institutional violence; this type of violence can include
discrimination by institutions, the globalization of food
systems that lead to poverty and starvation, and the ef-
fects of internal colonialism by government institutions
on indigenous populations.® Cultural genocide (known
as “ethnocide”),® also derived from Lemkin’s early
writings,® encompasses “the destruction of a group’s
cultural, linguistic, and existential underpinnings, with-
out necessarily killing members of the group.”®
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Applicability to African Americans

When the acts perpetrated upon African Americans
have been committed with the intent to destroy them,
in whole or in part, as a group, African Americans have
been victims of genocide, as the Genocide Convention
defines the term. While the intent requirement is un-
derstood to be the more difficult element of genocide to
prove,? a number of scholars regard the acts committed
by the United States federal government, state and local
governments, and its citizens against African Americans,
from enslavement onward, as constituting genocide
under the Convention.” When alternative frameworks
for understanding genocide are employed, there is less
room for debate that genocidal acts have been com-
mitted against African Americans in the United States.
African Americans for centuries have suffered harms
and atrocities, inflicted on the basis of race and with-
out regard for their humanity. Slavery inflicted death
and serious bodily and mental harms,®® and the traffick-
ing of enslaved people caused the “forcible transfers of
children” from their families to plantations unknown.
The Ku Klux Klan and others committed innumerable

COURTESY OF FOTOSEARCH VIA GETTY IMAGES

Engraving of White League and Ku Klux Klan Figures joining hand over an escutcheon showing
crouching Black family with heading ‘Worse Than Slavery’ by Thomas Nast in Harpers Weekly. (c. 1874)

lynchings and systematically visited racial terror against
African Americans, killing and causing serious bodily
harm while government officials participated or turned
a blind eye.’* By 1931, at least 30 states had passed eu-
genics laws that deliberately targeted African Americans
for involuntary sterilization, an imposition of “measures
intended to prevent births.”®

Acts against African Americans that constitute geno-
cide when committed with the requisite intent
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continued after the United States ratified the Genocide
Convention. To this day, the American legal system con-
tinues to over-police African American communities,
disproportionately kill and commit acts of violence
against African Americans, and disproportionately im-
prison and execute African Americans, causing serious
physical and mental impairment and having the effect
of separating families and preventing births.% Although
the last recorded lynching in the United States was in
1981, the civil rights organization Julian has identified at
least eight suspected lynchings in Mississippi alone since
2000.” Seven of these deaths were by hanging and each
ruled as a suicide by law enforcement, despite suspicious
circumstances; the other was a racially-motivated beat-
ing of an African-American man by a group of 10 white
teenagers.’® Academics have also identified the involun-
tary sterilization of African American women through
welfare incentive programs in the 1990s as an example
of a violation of the Genocide Convention—specifical-
ly, its prohibition against the systemic elimination of
specific populations.®

The framing of the United States’ treatment of African
Americans as a genocide is not new. Even before the
Genocide Convention, in 1946, the National Negro
Congress delivered an eight-page petition (1946 Petition)
to the U.N. Secretary-General asking him to take action
to address the subjugation of African Americans, partic-
ularly in the South, where 10 million Black people lived
in deplorable conditions.'®® Although the U.N. declined
to act, the 1946 Petition successfully drew attention to
the plight of African Americans.'”

Further, on October 23,1947, in order to spur the United
States government’s slow pace of racial reform, the
NAACP, led by W.E.B. Du Bois, presented U.N. officials
with a 95-page “Appeal to the World!” (1947 Petition).
Intended as an improvement of the 1946 Petition'”* Du
Bois framed the petition as “a frank and earnest appeal
to all the world for elemental justice against the treat-
ment which the United States has visited upon [African
Americans] for three centuries.”’’® The detailed 1947
Petition lambasted the United States for denying a host
of human rights to its African American minority pop-
ulation and garnered much more attention than the
previous 1946 Petition.'** Du Bois sought support from
First Lady Eleanor Roosevelt, a member of the American
delegation to the United Nations, but Roosevelt informed
him that the matter was “embarrassing” to the State
Department and that “no good could come from such a
discussion.”'*® Although Du Bois extensively publicized
the petition, providing a copy to each U.N. ambassa-
dor with a request that the topic be placed before the
General Assembly, no U.N. committees or commissions
took action.'®
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Next, in December 1951, less than a year after the
Genocide Convention went into effect, the Civil Rights
Congress, a civil rights organization fighting discrimi-
nation in the United States,'®” headed by Paul Robeson
and William L. Patterson, presented a 240 page petition
entitled We Charge Genocide (1951 Petition) to the United
Nations.!'°® We Charge Genocide, one of the very first peti-
tions presented to the United Nations on the subject of
genocide, detailed 152 lynchings and 344 other crimes of
violence towards African Americans by lynch mobs and
police between 1945, the year the U.N. was established,
and 1951, in addition to the thousands of crimes com-
mitted prior to 1945.%° The 1951 Petition also emphasized
the countless African Americans who died each year as
a result of discrimination in health care, employment,
education and housing."?

American representatives at the United Nations, in-
cluding Eleanor Roosevelt, fiercely argued against the
introduction of the 1951 Petition, claiming that the
United States government was anti-discrimination
and anti-segregation. Partly to sway the United States
to ratify the Convention he was lobbying for, the 1951
Petition was even dismissed by Lemkin himself. Lemkin
portrayed the petition as a maneuver by “communist
sympathizers” to divert attention from the genocide of
“Soviet-subjugated people,”™ though one scholar not-
ed that We Charge Genocide presented America’s violence
against African Americans in a manner that was conso-
nant with Lemkin’s early writings, in which he presented
a more holistic conception of genocide."® Other oppo-
nents similarly stigmatized the Civil Rights Congress as
“disloyal” and the petition as “Communist propagan-
da.”™ In the face of opposition from the United States
and the hostile environment created by the Cold War
and the Red Scare, the United Nations refused to accept
the 1951 Petition."®

In 1964, Malcolm X and the staff of the Organization of
African-American Unity drafted a document entitled
“Outline for Petition to the United Nations Charging
Genocide Against 22 Million Black Americans” (1964
Petition) and enquired about procedural mechanisms
to bring a genocide case in front of the U.N. Commission
on Human Rights."® The 1964 Petition charged economic
genocide, including the denial of fair housing and jobs,
committed against African Americans as illustrative
of “deliberately inflicting on the group conditions of
life calculated to bring about its physical destruction
in whole or in part” and segregation, discrimination,
and racial terror as causing “serious mental harm” to
African Americans, in violation of Articles II(b) and
II(c) of the Genocide Convention.'"” The 1964 Petition
further charged police, the Ku Klux Klan and White
Citizens Councils with targeted killings on the basis of
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race, in violation of Article II, Section I of the Genocide
Convention."® The 1964 Petition asserted that law en-
forcement and government officials were complicit in

COURTESY OF MPI VIA GETTY IMAGES
L

Malcolm X at a press conference given by Martin Luther King, Jr. (1964)

these acts of violence and also liable under Article III's
ban on conspiracies and complicity to commit geno-
cide.™ Malcolm X was assassinated before he could
present the 1964 Petition to the United Nations and it
was not advanced after his killing.'?°

Nearly 60 years later, debate remains over whether
the atrocities committed against African Americans fit
within the legal framework set forth in the Genocide
Convention and the Genocide Act.'”™ The opponents
of charging genocide claim that the specific intent to
destroy African Americans required to legally prove
genocide is too difficult to establish.'” This can be
unsurprising given the efforts the United States under-
took to bring about a legal framework for genocide that
would exclude its own conduct.'” As one scholar notes,
however, the dispute over the requirement of genocidal
intent does not negate that the United States’ “treatment
of Black Americans before and after WW II satisfied the
actus reus of genocide,”'* meaning that the result of
genocide still occurred, regardless of intent. We Charge
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Genocide is richly supported by disturbing detail con-
cerning the tens of thousands of Black men and women
killed for no reason other than their race, the massive
mental trauma caused by segregation and other legalized
forms of discrimination, and the appalling conditions of
life to which Black people were deliberately subjected.'®

‘While cognizant of the legal definition’s mensrearequire-
ment, other scholars have identified the American system
of slavery as genocide, pointing out
that the institution of slavery and the
trans-Atlantic slave trade, by “utiliz-

One scholar labeled slavery a “multi-generational ho-
locaust” because the damage done by slavery, including
abuse and trauma, “went on long enough and occurred
frequently enough for post-traumatic stress disorder
(PTSD) to become intrinsic to African American culture.”'?

Outside of the narrow legal frameworks of the United
Nations and the United States, academics acknowledge
that the cultural destruction, social death, and subjuga-

ing every genocidal strategy listed
in the UN Genocide Convention’s
definition” inflicted

incalculable demographic and
social losses. . . . The killing and de-

One scholar labeled slavery a “multi-generational holocaust”
because the damage done by slavery, including abuse and
trauma, “went on long enough and occurred frequently enough
for post-traumatic stress disorder (PTSD) to become intrinsic to
African American culture.”

struction were clearly intentional,

whatever the counter-incentives to

preserve survivors of the Atlantic

passage for labor exploitation. . . . If an institution is
deliberately maintained and expanded by discernible
agents, though all are aware of the hecatombs of casu-
alties it is inflicting on a definable human group, then
why should this not qualify as genocide?'?®

Additionally, enslavers
were very much aware of the outcomes of their activ-
ities [demonstrating the intent required by the legal
definition of genocide]. . . . [T]he traumatization of
slaves was practiced, refined, and intentional. How
to beat, abuse, torture, publicly humiliate, and terror-
ize slaves to control and motivate them to obey and
work were the basis of endless discussion, exchange,
consultation, and advisement among slave masters.'?’

I11. Statutes of Limitations

When it comes to reparations, there are no statutes of
limitation. “Where so provided for in an applicable trea-
ty or contained in other international legal obligations,
statutes of limitations shall not apply to gross violations
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tion of African Americans has resulted in the equivalent
of a cultural and social genocide.'” Furthermore, even
scholars who take the very narrow definition of genocide
as framed in the Genocide Convention and Genocide
Act nonetheless acknowledge that the United States’
treatment of African Americans can be described as
gross crimes against humanity including persecution,
extermination, and apartheid.” Regardless of which
definition of genocide is used, slavery and the slave
trade, murder, kidnapping, rape, torture or other cruel,
inhuman or degrading treatment or punishment as
well as systematic racial discrimination—atrocities and
harms that have purposefully and collectively been visit-
ed upon African Americans—are all recognized as “gross
violations of international human rights law” or “seri-
ous violations of international humanitarian law” that
warrant reparations.’

of international human rights law and serious violations
of international humanitarian law which constitute
crimes under international law.”!%2
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