
 

 
 

  

  

  
 

  
 

  
 

  
 

  
 

 

  
 

 
  

 
 

 
  

  

 CHAPTER 28 POLICIES ADDRESSING The Unjust Legal System 

COURTESY OF SAM SCHOLESVIA GETTY IMAGES 

I  Policy Recommendations 
In order to redress the harms set forth in Chapter 11, An 
Unjust Legal System, the Task Force recommends that 
the Legislature take the following actions: 

• Allocate Funds to Remedy Harms and 
Promote Opportunity 

• Eliminate Barriers for African American Prospective 
Attorneys by Funding Legal Education and Ending 
Discriminatory Gatekeeping at the State Bar 

• Prohibit Cash Bail and Mandate that Those Who Are 
Acquitted or Exonerated be Reimbursed by the Entity 
or Entities at Fault 

• Enact Enforceable Legislation with Penalties that 
Dismantles the School to Prison Pipeline and 
Decriminalizes the Youth Justice System 

• Amend the Penal Code to Clarify and Confirm 
Decriminalization of Transit and Other Public 
Disorder Offenses 

• Amend the Penal Code to Shift Public Disorder 
Infractions and Low-Level Crimes Outside of Law 
Enforcement Jurisdiction 

• Prohibit Pretextual Traffc and Pedestrian Stops, 
Probation Inquiries, and Consent-Only Searches 

• Mandate Policies and Training on Bias-Free Policing 

• Enact Legislation that Requires the Department 
of Justice to Promulgate Model Law Enforcement 
Policies Designed to Prevent Racial Disparities 
in Policing 

• Repeal Three Strikes Sentencing 

• Abolish the Death Penalty (See Chapter 19 for the text 
of this recommendation.) 

• Strengthen and Expand the Racial Justice Act 

Old state penitentiary 
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• Assess and Remedy Racially Biased Treatment of 
African American Adults and Juveniles in Custody 
in County Jails, State Prisons, Juvenile Halls, and 
Youth Camps 

• Accelerate Scheduled Closures of Identified 
California State Prisons and Close Ten Prisons Over 
the Next Five Years, with Financial Savings Redirected 
to the California American Freedmen Affairs Agency 

• Require Payment of Fair Market Value for Labor 
Provided by Incarcerated Persons (See Chapter 19 for 
the text of this recommendation.) 

• Emphasize the “Rehabilitation” 

accordingly recommends that the Legislature fund a 
number of programs and initiatives that will empower the 
African American community to support itself in working 
to overcome this institutional racism in the legal system. 

First, in order to create a body of reference for repeat-
able, scalable programs, the Legislature should create 
a program to provide hyper-local grants or contracts 
to community-based organizations with track records 
of successful public safety work, and ensure that there 
is effective reporting, publication of methodologies 
and outcomes, and transparency and quality control 

The Task Force accordingly recommends that the Legislature 
in the California Department of 
Corrections and Rehabilitation fund a number of programs and initiatives that will empower 
(See Chapter 19 for the text of the African American community to support itself in working to 
this recommendation.) overcome this institutional racism in the legal system. 

• Prohibit Private Prisons from 
Benefting from Contracts with 
CDCR to Provide Reentry Services to Incarcerated or 
Paroled Individuals (See Chapter 19 for the text of 
this recommendation.) 

• Increase Efforts to Restore the Voting Rights of 
Formerly and Currently Incarcerated Persons 
and Provide Access to Those Who Are Currently 
Incarcerated and Eligible to Vote (See Chapter 21 for 
the text of this recommendation.) 

• Eliminate Legal Protections for Peace Offcers Who 
Violate Civil or Constitutional Rights (See Chapter 
20 for the text of this recommendation.) 

• Recommend Abolition of the Qualifed Immunity 
Doctrine to Allow Victims of Police Violence 
Access to Justice (See Chapter 20 for the text of 
this recommendation.) 

• End the Under-Protection of African American 
Women and Girls (See Chapter 25 for the text of 
this recommendation.) 

Allocate Funds to Remedy Harms and 
Promote Opportunity 
For too long, state funds have been used ineffciently 
and in a manner that did not achieve results for African 
Americans in California. The existence of an unjust le-
gal system, as detailed in Chapter 11, is due in no small 
part to the lack of funding available to those who have 
been most victimized by a system that is racist not only in 
effect, but as described herein, by design. The Task Force 

mechanisms on the grants and contracts. Second, the 
Legislature should allocate funding, potentially through 
state-funded universities, for disparity studies to in-
form public contracts and grants to community-based 
organizations working to further criminal justice re-
forms. Third, in order to ensure that law enforcement 
is inclusive of the African American population, the 
Legislature should fund grant programs to incentivize 
African American employment in law enforcement, 
especially those who are descendants of persons en-
slaved in the United States, particularly in underserved 
areas or in areas that have an established history of 
racist laws, policies, or impact. Fourth, to ensure that 
African American individuals on probation are able to 
fully participate in society and overcome the negative 
effects of their supervision as a result of an unjust legal 
system, the Legislature should create a mechanism to 
compensate individuals on probation. Finally, exonera-
tion compensations should be increased, with particular 
compensation to be provided for lost wages. 

Eliminate Barriers for African American 
Prospective Attorneys by Funding Legal 
Education and Ending Discriminatory 
Gatekeeping at the State Bar 
As discussed in Chapter 11, An Unjust Legal System, 
part of the reason that the criminal justice system fails 
California’s African American population is the lack of 
African American attorneys, due to the barriers that pre-
vent individuals from becoming attorneys. One such 
barrier involves the moral character review process as-
sociated with admission to the State Bar, which places 
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particular emphasis on criminal history.1 “[B]ecause ap-
plicants are screened based on their criminal records, the 
moral character review process will likely refect the racial 
disparities that plague the U.S. criminal justice system as 
a whole.”2 The Task Force accordingly recommends that 
the Legislature take action to make the legal profession 
more accessible for aspiring African American attorneys, 
especially individuals who are descendants of an enslaved 
person, by prohibiting the State Bar of California from 
considering offenses in moral ftness determinations that 
disproportionately affect African Americans and that do 
not refect on moral character. The Legislature should 
also establish a fund or scholarship program to pay for 
the education of descendants pursuing legal degrees (con-
sistent with recommendations elsewhere in this report for 
those pursuing medical, science, and education degrees). 
The Legislature should consider emphasizing communi-
ty-serving roles such as public defenders, public interest 
attorneys, and children’s rights positions in establishing 
eligibility for the receipt of these funds, in order to maxi-
mize the benefcial impact on the relevant community, but 
without precluding or discouraging opportunities to pur-
sue other subject matter areas as well as private practice. 

Prohibit Cash Bail and Mandate that Those who 
are Acquitted or Exonerated be Reimbursed by 
the Entity or Entities at Fault 
The cash bail system is at the core of many of the class 
and race-based inequities in the criminal legal system. 
As discussed in Chapter 11, An Unjust Legal System, those 
with resources can bail out and return to their homes, 
families, and jobs; those without resources languish in 
jail and suffer innumerable collateral consequences, de-
spite not having been convicted of any crime and despite 
the presumption of innocence. Pretrial detention can last 
months and even years, during which incarcerated in-
dividuals suffer countless harms including deteriorating 
mental and physical health, risk of sexual violence, and 
lasting trauma.3 Ties to the outside world can be quickly 
severed, including through the loss of housing, employ-
ment, and even children.4 Ultimately, these harms exert 

Compared to white defendants, 
African American defendants are up to 

25% to be detained pretrial 
or face fnancial 

      MORE LIKELY conditions upon release 

signifcant pressure on defendants to accept plea bargains 
in order to be released from custody rather than fghting 
the charges at trial.5 

As with other stages of the criminal legal system, racial 
disparities persist in pretrial detention outcomes and 
the setting of bail.6 For example, Black defendants are 
10 to 25 percent more likely to be detained pretrial or to 
face fnancial conditions upon release, and median bond 
amounts are often about $10,000 more (and potential-
ly as high as double the amount) for Black defendants 
than for white defendants.7 Despite the staggering cost 
of bail, many individuals and their families piece to-
gether the funds needed, and then end up indebted to 
bail bondsmen. The result, as a recent study of the Los 
Angeles County bail program concluded, “is a multi-bil-
lion dollar toll that demands tens of millions of dollars 
annually in cash and assets from [the] most economically 
vulnerable persons, families, and communities.”8 

The disparities associated with cash bail have led to 
widespread reform efforts across the nation and in 
California, with mixed results. For example, the imple-
mentation of pretrial assessment tools in New Jersey and 
Kentucky have not reduced disparities to the extent an-
ticipated.9 In California, the Legislature in 2018 passed 
Senate Bill No. 10 (SB 10), which would have replaced cash 
bail with a pretrial risk assessment tool assessing fight 
and danger risks.10 But the legislation was stayed and, 
in 2020, SB 10 was repealed through Proposition 25.11 

In parallel with these and other legislative efforts, 
litigants have also raised constitutional challenges to 
the cash bail framework. Most significantly, in In re 
Humphrey (2021) 11 Cal.5th 135, the California Supreme 
Court held that the setting of bail that an individual can-
not afford violates the rights to both equal protection 
and substantive due process.12 The Court accordingly 
ruled that bail must be set at a level that an accused 
individual can reasonably afford, and it further ruled 
that an accused individual cannot be held in custody 
prior to trial absent an individualized determination 
regarding danger and flight risk.13 Unfortunately, de-
spite the breadth of the Humphrey decision, it has had 
little practical impact on the corrosiveness of bail.14 

For example, despite Humphrey, the pretrial jail pop-
ulation, bail amounts, and average length of pretrial 
detention have not decreased.15 Moreover, lower courts 
consistently fail to follow the dictates of Humphrey, and 
many have read Humphrey to increase their authority 
to impose no-bail holds.16 

Ultimately, the problem of wealth-based detention re-
quires legislative action, and the Task Force accordingly 
recommends that the Legislature take all steps necessary 
to defnitively end cash bail. These reforms should in-
clude, at a minimum: the codifcation of a presumption 
of pretrial release in all criminal cases; increased fund-
ing for non-law enforcement pretrial services agencies 
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to improve pretrial release support programs; and a 
statewide zero bail schedule.17 If the Legislature choos-
es to implement a pretrial assessment tool or equivalent 
algorithm, such as in SB 10, special care must be taken to 
ensure that the tool does not perpetuate the same biases 
and disparities that have infected so many other parts of 
the criminal legal system.18 Finally, the Legislature should 
also establish a framework for timely compensation of 
those held pretrial who were later acquitted and/or 
exonerated. The Legislature should also establish a meth-
odology for apportioning responsibility for reimbursing 
those individuals who have been found to have been as-

support trauma-informed curriculum, mentoring pro-
grams, and school feld trips to historically meaningful 
locales.20 In the alternative, the Task Force recommends at 
least limiting and restricting the presence and activity of 
peace offcers in California schools. Specifcally, the pro-
posed legislation would: (1) repeal California Education 
Code section 38000, subdivision (b), and eliminate school 
police departments; (2) prohibit the use of supplemental 
and concentration grant funding to fnance peace off-
cers operating as school police, school security, or school 
resource offcers, which presently is permitted under 
California’s local control funding formula under certain 

circumstances;21 (3) require a mem-
orandum of understanding, subject 
to public board approval, between 

Current funding for school policing should be reallocated to school districts and law enforcement 

school social workers, guidance counselors, psychologists, agencies that provide services to 
school campuses; (4) require training wellness centers, and therapeutic resources that support trauma-
by the Commission on Peace Offcer 

informed curriculum, mentoring programs, and school feld trips to Standards and Training (POST) for 

historically meaningful locales. 

sessed inappropriate or excessive bail, whether through 
the fault of the investigating, arresting, or prosecuting 
agency or mishandling of the matter by the court system. 

Enact Enforceable Legislation with Penalties 
that Dismantles the School to Prison Pipeline 
and Decriminalizes the Youth Justice System 
Chapter 6, Separate and Unequal Education, details the 
ways in which African American students are dispropor-
tionately subject to exclusionary discipline in school, 
which in turn leads to higher risk of dropout and juve-
nile justice involvement. Moreover, African American 
students are more likely to attend schools with law en-
forcement on campus and greater security measures, 
and African American students are also more likely to 
be arrested than their white peers. Commonly known as 
the “school-to-prison pipeline,” this dynamic has devas-
tated the African American community by victimizing its 
youth. The Task Force accordingly recommends several 
measures to mitigate and ultimately end the school-
to-prison pipeline, in addition to those recommended 
to address the harms discussed in Chapter 6 regarding 
school discipline. 

School-Related Recommendations 
The Task Force recommends eliminating law enforce-
ment and probation offcers from school campuses.19 

Current funding for school policing should be reallocated 
to school social workers, guidance counselors, psychol-
ogists, wellness centers, and therapeutic resources that 

all peace offcers, with supplemental 
training for peace offcers with sub-
stantial juvenile-specifc duties, and 
require that the training be updated 

regularly, at least every three years, as the current training 
has not been updated for decades and best practices for 
juvenile justice changes rapidly; (5) require implicit bias 
training for all peace offcers, with supplemental train-
ing for those with substantial juvenile-specifc duties that 
takes into account juvenile behavioral and emotional 
development; and (6) require data collection and annual 
reviews tracking disparities in police encounters. 

The Task Force also recommends that the Legislature re-
quire that any new law enforcement facilities, including 
but not limited to precincts, stations, or jails, be a speci-
fed, appropriate distance away from schools. Children 
should not have to walk past a police station, jailhouse, 
or other carceral institution on their way to school. 
Preexisting police precincts that are in close proximity 
to schools should be required to provide resources to 
help actively disrupt the school-to-prison pipeline. 

Juvenile Justice Recommendations 
The juvenile justice system imposes a closely related set of 
discriminatory harms against African American youth. As 
discussed in Chapter 6, Separate and Unequal Education, 
and in Chapter 11, An Unjust Legal System, the juvenile 
justice system disproportionately arrests and detains 
African American students as compared to other ethnic 
groups, and it fails to provide the kind of rehabilitation 
it purports to focus on. The Task Force accordingly rec-
ommends several reforms to the juvenile justice system. 
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First, the Task Force recommends establishing presump-
tive diversion for the vast majority of youth offenses. 
Underlying diversion is the recognition that most youth 
do not need court-based intervention. Although ap-
proaches vary, research suggests that diverting young 
people from justice systems as early as possible—prior 
to formal arrest and prosecution and thus without any 
court proceedings—is an effective and promising prac-
tice.22 Where diversion practices exist, non-white youth 
have had disproportionately less access to such a path-
way in lieu of justice involvement.23 

Second, the Task Force recommends limiting juvenile 
probation terms and restricting formal supervision 
for youth. Probation can increase the likelihood that 
youth will be charged with probation violations, result-
ing in incarceration, often for minor transgressions.24 

Wardship probation, therefore, should be limited to six 
months as a default—with robust case planning driven by 
clearly identifed goals and needs assessments—and any 
extension after six months should require the decision 
of a judge, with the need for any extensions required 
to be established by clear and convincing evidence. 
Currently, there are no restrictions on which youth may 
be formally supervised by probation.25 As noted above, 
the system should divert as many youth as possible, and 
formal probation should be reserved for serious cases 
where youth are adjudicated of felony offenses. Lastly, 
the number and type of conditions or terms of proba-
tion should be limited, and the quality of supports and 
services should be improved. 

Third, the Task Force recommends that the Legislature 
prohibit the application of strike enhancements for any 
juvenile adjudication (including retroactively), as was 
previously proposed in Assembly Bill No. 1127.26 Juvenile 
court adjudications can be considered prior convictions 
under California’s “Three Strikes law.”27 Youth sixteen 
and older can thus receive permanent “strikes” on their 
adult records if adjudicated for specifed felonies.28 A 
wide range of crimes are “strike-able” offenses, includ-
ing non-violent crimes such as residential burglary and 
certain drug or gang-related crimes.29 The behavior 
underlying many of these strike charges is often deeply 
rooted in normal adolescent development.30 

Fourth, the Task Force recommends that the Legislature 
end all adult prosecution of youth. Youth in criminal court 
face adult penalties, including lengthy state prison terms 
and all of the collateral, lifelong effects of an adult record.31 

Transferring a youth to the adult system has another irrevo-
cable effect: Youth miss opportunities for age-appropriate 
treatment, education, and developmentally important 
activities.32 Moreover, Black youth are signifcantly more 
likely than white youth to be prosecuted in adult court.33 

Amend the Penal Code to Clarify and 
Confrm Decriminalization of Transit 
and Other Public Disorder Offenses 
Transit mobility laws perpetuate vestiges of slavery to 
the extent that they criminalize poverty and race, limit 
economic opportunity, and lead to the displacement of 
African Americans. Several recent laws were designed 
to decriminalize fare evasion and other low-level transit 
violations.34 However, the Task Force is informed that 
the transit departments, their law enforcement part-
ners, and the courts are still criminally citing people 
for fare evasion because they interpret the law to allow 
for continued criminal prosecution.35 Accordingly, the 
Task Force recommends that the Legislature amend 
these decriminalization statutes to make clear to rel-
evant agencies, law enforcement, and the courts that 
people must not receive criminal citations for transit vi-
olations (e.g., replace any “may” language with “must”). 
The Legislature should also afford victims a private right 
of action to seek compensation for unlawful arrests and/ 
or prosecutions for fare evasion and other low-level 
transit violations. 

Amend the Penal Code to Shift Public 
Disorder Infractions and Low-Level Crimes 
Outside of Law Enforcement Jurisdiction 
A signifcation proportion of law enforcement contact 
with the public relates to low-level, non-violent offens-
es. Thus, for example, law enforcement is frequently 
tasked with enforcing public disorder offenses, such 
as illegal camping, public intoxication, disorderly con-
duct, minor trespass, and public urination.36 Although 
the subjects of these contacts are often experiencing 
homelessness, a mental health crisis, or both, the re-
sponding offcers typically possess neither training 
nor expertise in working with these vulnerable pop-
ulations.37 This disconnect often results in the use of 
excessive and sometimes fatal force that falls dispro-
portionately on Black individuals.38 

Given the devastating impacts of this kind of over-po-
licing, the Task Force recommends that the Legislature 
prohibit law enforcement from criminally enforcing 
public disorder infractions and other low-level crimes. 
Instead, a public health and safety institution, without 
criminal arrest or prosecution powers, would enforce 
prohibitions such as sleeping on the sidewalk, fare eva-
sion, and similar transit-related or other public disorder 
violations that criminalize poverty. People arrested or 
criminally prosecuted for these administrative viola-
tions should be granted a private right of action to sue 
for damages or should automatically receive a damages 
payout. Relatedly, the Task Force recommends that the 
Legislature establish a compensation scheme for those 
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previously convicted of loitering with intent to commit 
prostitution, given that the Legislature has already re-
pealed the criminal prohibitions against such conduct.39 

Prohibit Pretextual Traffc and Pedestrian 
Stops, Probation Inquiries, and Consent-
Only Searches 
Traffc stops are one of the most frequent means of 
law enforcement contact with the public.40 Given the 
myriad potential traffc violations, offcers have broad 
discretion over whether to enforce the countless minor 
violations they may observe each day. And when offcers 
decide to conduct a traffc stop, it can often be pretextu-
al, meaning that while the stop is ostensibly to address 
a minor traffc infraction, in reality it is being used by 
the offcer as a means to conduct a comprehensive in-
vestigation and search.41 Unsurprisingly, pretext stops 
are disproportionally used against African American 
drivers, with sometimes fatal consequences.42 In rec-
ognition of this concerning practice, the Legislature 
passed the Racial and Identity Profling Act (RIPA) in 2015.43 

Under RIPA, all California law enforcement agencies are 
required to collect and report data regarding all stops 
and detentions, as well as the outcome of those contacts 
(e.g., searches and the outcome of searches).44 The leg-
islation also established the RIPA Board, which is tasked 
with analyzing and publishing the reported data, and 
making recommendations to address its fndings. 

Since its inception, the RIPA Board has consistently 
found “trends in disparities for all aspects of law en-
forcement stops, from the reason for stop to actions 
taken during stop to results of stop.”45 For example, in 
its most recent report, the Board found that Black in-
dividuals represented a higher proportion of stopped 
individuals than their proportion of the population,46 

and that Black individuals were also more likely to have 
forced used against them than white individuals.47 

Moreover, stopped individuals perceived to be Black 
were searched at more than two times those perceived 
to be white, and Black youth were searched at nearly 
six times the rate of white youth.48 Yet for searches con-
ducted pursuant to consent, offcers were least likely to 
fnd contraband during searches of Black individuals as 
compared to white.49 

These RIPA data and conclusions—which are consistent 
with national data50—demonstrate the racially biased 
rate of pretext stops. Yet there is typically no Fourth 
Amendment remedy for an individual whose stop was 
pretextual, even if they can prove that they were stopped 
solely due to their race. Indeed, in Whren v. United States 
(1966) 517 U.S. 806, the United States Supreme Court 
held that an offcer’s subjective intentions, even if racist, 

are irrelevant to an asserted Fourth Amendment vio-
lation, outside the context of an inventory search or 
administrative inspection.51 The Court stated that the 
Constitution prohibits selective enforcement of the law 
based upon race, but the constitutional basis for objecting 
to intentionally discriminatory application of laws is the 
Equal Protection Clause, not the Fourth Amendment.52 

However, equal protection challenges to traffc stops are 
especially diffcult to prove, largely because of the leeway 
that Whren and traffc laws afford police.53 

Compared to white youth, 
African American youth were 

6x to be stopped & searched 
MORE LIKELY 

In its 2023 Report, the RIPA Board called on the Legislature 
to take steps to eliminate pretext stops.54 Specifcally, 
the Board encouraged the Legislature, law enforcement 
agencies, and local district attorneys to “limit enforce-
ment of traffc laws and minor offenses that pose a low 
risk to public safety and show signifcant disparities in 
the rate of enforcement.”55 It also proposed that armed 
law enforcement only conduct traffc stops when there is 
a public safety concern, and to more generally shift traf-
fc enforcement out of the law enforcement purview.56 

The California Committee on Revision of the Penal Code 
issued a similar set of recommendations in 2022, and it 
specifcally recommend that law enforcement be pro-
hibited from stopping drivers for technical, non-safety 
related traffc offenses. 57 Outside of California, several 
localities, and at least one state, have enacted reforms to 
curtail or prohibit pretext stops.58 

The Task Force joins in the reform movement against 
pretext stops, and recommends that the Legislature 
prohibit law enforcement traffc stops for low-lev-
el infractions such as expired registration, lighting 
equipment issues, air fresheners, and tinted windows. 
Enforcement of these types of offenses could be achieved 
through other means, such as mailed citations or warn-
ings, or through other entities, such as unarmed traffc 
enforcement offcers. The Legislature should also con-
sider restricting the actions an offcer can take during a 
permissible traffc stop, such as precluding the offcer 
from inquiring as to probation or parole status or re-
questing (absent probable cause) permission to search 
the vehicle. Finally, fnes and fees associated with the 
relevant traffc infractions should be eliminated. 
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Mandate Policies and Training on 
Bias-Free Policing 
Existing law prohibits a peace offcer from engaging 
in racial or identity profling,59 but law enforcement 
agencies (LEAs) are not required to have any policy 
that specifcally addresses bias or prohibits bias-based 
policing. Peace offcers, therefore, may lack guidance 
on how to interact with the public in a neutral and fair 
manner and how to assess whether a call for service is 
rooted in the bias of the caller against another person 
(i.e., bias-by-proxy). Indeed, a recent report from the 
Auditor of the State of California found that offcers 
from fve separate law enforcement agencies had ex-
hibited biased conduct either while on duty and/or in 
social media posts.60 Finally, law enforcement bias ex-
tends not only to perceived suspects, but also to African 
American victims, particularly women and girls. As dis-
cussed in Chapter 8, Pathologizing African American 
Families, African American women are often hesitant 
to report abuse due to distrust of law enforcement, and 
that distrust is justifed given that government actors 
and the judicial system have unfairly disregarded and 
stereotyped them. 

The Task Force accordingly recommends that the 
Legislature enact legislation to require LEAs to maintain 
a publicly-posted policy that: (1) prohibits bias-based 
policing; (2) provides guidance on how to interact with 
community members in a fair and unbiased manner; 
and (3) explains how to respond to calls for service that 
are based on the bias of the caller. The Task Force also 
recommends that LEAs be required to collect and an-
alyze data to understand and correct for systemic bias 
towards both suspects and victims. LEAs would also be 
required to provide academy training and continuing 
training on bias-free policing, including training on im-
plicit bias, as has been previously proposed in Assembly 

Enact Legislation that Requires the 
Department of Justice to Promulgate Model 
Law Enforcement Policies Designed 
to Prevent Racial Disparities in Policing 
There are no uniform and comprehensive model policies 
for countering racial bias or reducing racial disparities, 
and many LEAs have adopted standardized policies de-
veloped by private entities, which do not always align 
with best practices. Model policies on these issues would 
ensure uniformity and would reduce instances of offcer 
misconduct and excessive force. Accordingly, the Task 
Force recommends that the Legislature enact legislation 
to require the California Department of Justice to pro-
mulgate model policies and training materials designed 
to counter racial bias and reduce racial disparities in law 
enforcement contacts and uses of force. The policies 
should cover, among other topics: (1) permissible use 
of force, as well as use-of-force training, reporting and 
investigation; (2) citizen complaints; (3) bias prevention; 
(4) stops and searches; (5) interactions with vulnerable 
populations; (6) community engagement and transpar-
ency; and (7) recruitment, hiring, and retention. LEAs 
would be required to adopt these model policies or 
their equivalents, and implement training for sworn 
and non-sworn employees, as well as management and 
leadership at all levels. 

Repeal Three Strikes Sentencing 
Three Strikes sentencing63 has been one of the most 
prominent drivers of mass incarceration in California 
over the past three decades. Enacted in 1994 through 
Proposition 184 and Assembly Bill No. 971,64 the Three 
Strikes Law imposed, among other enhancements, a life 
sentence for anyone convicted of a felony who had pre-
viously been convicted of two or more violent or serious 
felonies. As initially enacted, the Three Strikes Law led 

to life terms for many individuals 
whose third strike was non-violent, 
such as stealing loose change from 

A recent report from the Auditor of the State of California found a parked car.65 The Three Strikes 
Law can also enhance sentences for that offcers from fve separate law enforcement agencies had 
individuals with just one strike be-

exhibited biased conduct either while on duty and/or in social cause a single prior strike doubles 
media posts. 

Bill No. 243.61 Finally, the Task Force also recommends 
that the Legislature enact workplace protections for 
counter-bias cultural humility trainers, who are of-
ten employees of agencies and may be ostracized and 
experience retaliation for their role in implementing 
trainings such as those required by Assembly Bill Nos. 
241 and 242.62 

the maximum punishment for any 
newly charged felony.66 

In 2012, California voters ap-
proved Proposition 36, the Three Strikes Reform Act. 
Proposition 36 eliminated life sentences for non-se-
rious, non-violent crimes, and it also established a 
procedure for individuals serving life sentences to pe-
tition the court for resentencing. Proposition 36 did 
not alter the doubling impact of a prior strike, nor did 
it require that the second felony be serious or violent. 
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Several other remaining features of the law refect its 
expansive scope. For example, there is no limit on how 
old a strike can be,67 though many other states have fve 
or ten year “washout” periods.68 Juvenile convictions 
can also count as strikes for 16 or 17 year olds,69 making 
California the only state in the nation that allows for 
strikes against children.70 

Despite Proposition 36, Three Strikes continues to heav-
ily impact the length of prison terms in California. As 
of 2021, more than 30,000 people were serving pris-
on terms lengthened by Three Strikes, including more 
than 7,400 whose current conviction is neither serious 
nor violent.71 Indeed, nearly 65 percent of admissions 
to prison with a double-sentence enhancement are for 
non-violent, non-serious felonies.72 Although both pros-
ecutors and judges can exercise discretion, in certain 
circumstances, to avoid application of strike-enhanced 
sentences, this discretion has led to signifcant dispar-
ities across counties (and likely within a given county 
among different judges).73 For example, while nearly 
40 percent of individuals sentenced in Tuolumne and 
Placer counties were sentenced under the Three Strikes 
Law, at least six California counties impose strike-en-
hanced sentences less than 20 percent of the time.74 

Three Strikes sentencing also disproportionately im-
pacts African Americans. Specifcally, 37 percent of those 
sentenced under Three Strikes are Black, although Black 
individuals comprise only fve percent of California.75 

Black individuals sentenced under Three Strikes are 
also overrepresented relative to their share of the pris-

discriminatory purpose.”86 As most37%6% 

suffice to demonstrate an equal AFRICAN AMERICANS AFRICAN AMERICANS 
protection violation.85 The accusedIN CALIFORNIA SERVING THREE STRIKES TERMS 
person “must prove that the deci-
sionmakers in his case acted with 

on population,76 meaning that Three Strikes effectively 
amplifes preexisting disparities in the criminal legal 
system. The statewide racial disparities are also present 
at the county level in that certain counties impose Three 
Strikes sentences in a more racially disparate manner 
than others.77 In parsing these data, the California 
Committee on Revision of the Penal Code identifed a 
“disturbing trend:” “when the criminal system has the 
option to punish more harshly, it does so disproportion-
ately against people of color.”78 

Proponents of Three Strikes laws typically claim that 
they reduce crime through both general deterrence 

and removal of the offending individual from soci-
ety. The data, however, does not support these claims. 
Although crime rates fell in the years after Three Strikes 
was enacted, studies have found that rates had already 
been declining nationally for several years prior to en-
actment.79 Among individuals released early through 
resentencing after the passage of Proposition 36, the re-
cidivism rate stands at less than two percent—well below 
state and national averages.80 

Many states have reformed their Three Strikes laws to 
mitigate their harsh impacts.81 At the federal level, the 
First Step Act amended the federal Three Strikes law to 
reduce the maximum punishment from life in prison to 
25 years.82 In California, recent efforts to repeal Three 
Strikes by voter initiative have fallen short,83 and so the 
Task Force now recommends that the Legislature take all 
necessary steps to repeal the Three Strikes Law. Because 
of the tens of thousands of individuals currently incar-
cerated as a result of Three Strikes sentences, the Task 
Force recommends that the repeal be made retroactive 
and that it allow for currently-imprisoned individuals 
to petition the court for resentencing. 

Strengthen and Expand the Racial 
Justice Act 
The Racial Justice Act—in particular, its prohibition 
against racial disparities in charging, conviction, and 
sentencing decisions—is California’s direct response to 
the U.S. Supreme Court’s decision in McCleskey v. Kemp 
(1987) 481 U.S. 279.84 The Court in McCleskey held that 

evidence of racial disparities across 
death penalty decisions does not 

prosecution decisions take place 
behind closed doors, relatively few 
openly share racist views, and pros-

ecutors and other court actors often lack awareness of 
their own biases, the McCleskey decision erected a nearly 
insurmountable hurdle for the vast majority of challeng-
es to racial disparities in the criminal legal system.87 

In McCleskey, the defense team had presented the seminal 
“Baldus study,”88 which, after controlling for more than 
200 non-racial factors impacting sentencing,89 found 
signifcant racial disparities in the State of Georgia’s ap-
plication of the death penalty, based on the race of the 
person accused of the crime, the race of the victim, and 
the combination of the two.90 The Baldus study showed 
that a Black person accused of killing a white person was 
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4.3 times more likely to be sentenced to death than was 
an individual who was accused of killing a Black victim.91 

Subsequent studies of various jurisdictions have shown 
even greater disparities than were found by Professor 
Baldus and his colleagues.92 

The McCleskey majority did not dispute the Baldus study 
fndings,93 and observed that racial “disparities in sen-
tencing are an inevitable part of our criminal justice 
system,”94 and expressed the concern that, “taken to its 
logical conclusion,” a claim challenging such dispar-
ities “throws into serious question the principles that 
underlie our entire criminal justice 
system.”95 Justice Brennan, in dis-
sent, observed that this statement, 

Data Collection 
The starting point is data. Comprehensive, standard-
ized collection of data is needed for the identifcation, 
presentation, and evaluation of RJA claims, including 
for those with older convictions. Recognizing the cen-
trality of data, the Legislature enacted Assembly Bill No. 
2418 (AB 2418),100 the Justice Data Accountability and 
Transparency Act, mandating that agencies collect and 
transmit specifed data, including data on the race of ac-
cused persons and victims, to the Department of Justice. 
However, AB 2418 included a funding contingency, and 
the law has not been funded to date. 

on its face, “suggest[ed] a fear of too 
much justice.”96 

In 2020, California’s Legislature de-
clared that it would no longer “fear 
. . . too much justice.” It enacted 

In 2020, California’s Legislature declared that it would no longer 
“fear ... too much justice.” It enacted the California Racial Justice Act 
of 2020 (RJA) and thereby introduced a potentially powerful new 
tool for eradicating both implicit and explicit bias in California’s 
criminal justice system. 

the California Racial Justice Act of 
2020 (RJA) and thereby introduced 
a potentially powerful new tool for 
eradicating both implicit and explicit bias in California’s 
criminal justice system. The RJA directs that “[t]he state 
shall not seek or obtain a criminal conviction or seek, ob-
tain, or impose a sentence on the basis of race, ethnicity, 
or national origin.”97 Rejecting the McCleskey decision, 
the RJA prohibits race disparities in charging decisions, 
convictions, and sentencing.98 The RJA initially applied 
only prospectively to cases in which judgment had not 
been entered prior to January 1, 2021, but the Racial 
Justice Act for All subsequently made the RJA retroactive, 
thus opening the door to challenging prior convictions 
and sentences attributable to racial bias.99 

The RJA offers the potential for data-driven solutions to 
those involved in our unjust legal system. But data-driv-
en solutions require data. As discussed in Chapter 31, 
data collection practices on the part of prosecuting offc-
es and courts across California are inconsistent. Uneven, 
incomplete data collection and barriers to accessing data 
undermine the RJA and effectively deny the promise of 
protection from bias that the Legislature intended the 
statute to provide. 

In order to ensure that the RJA has the greatest possible 
effect in countering the legacy of institutional racism 
and implicit bias in our criminal justice system, the Task 
Force recommends that the Legislature take the follow-
ing concrete actions to strengthen the RJA and ensure 
that litigants can vindicate their rights under the statute. 

As part of its assessment of RJA-relevant data collection 
practices across the state, the Task Force requested that 
the California Department of Justice Research Center 
survey all 58 California Superior Courts and District 
Attorney Offces, as well as a select group of 11 of the larg-
est City Attorney offces, regarding what data elements 
their agencies regularly collect when dealing with crim-
inal cases. The 126 responding criminal justice agencies 
and courts completed an online questionnaire pertain-
ing to data collected and maintained by their agency, 
with a focus on what racial data the agencies hold as 
well as data on factors that may involve prosecutorial 
or judicial discretion. 

In reviewing the data collected in this survey, the Task 
Force found that there appears to be a large amount of 
discretion, and likewise variability, in what data elements 
are collected across California District Attorneys Offces, 
Superior Courts, and select City Attorney Offces, and 
between counties. The Task Force concludes that this un-
evenness in data is a result of the absence of requirements 
like those set forth in AB 2418. This lack of consistency and 
absence of data on key variables could present substantial 
challenges to presenting and evaluating claims of racial 
discrimination in the criminal justice system, and could 
increase the diffculty of sustaining claims of RJA viola-
tions. And individuals will also face more challenges in 
some California counties with less comprehensive data 
collection and reporting practices than others. 
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The Task Force urges the Legislature to fully fund AB 2418 Codify Penalties for RJA Discovery Violations 
and to provide additional funding as needed to ensure Where prosecutors violate the RJA, consequences 
that all RJA-relevant data is collected and maintained, ex- must follow. The Task Force thus recommends that the 
tracted as needed from case fles, and made available to Legislature codify penalties for any individual prosecutor 
the public. AB 2418 provides a roadmap for data collection that commits discovery violations related to RJA requests. 
and will be a critical step forward, but monitoring will Available penalties should include adverse inference jury 
be needed, including to determine if 
there is a need to expand the scope of 
data collected. The Legislature must 

The RJA places the onus on the government not to charge, convict, also ensure that discretionary deci-
sion-making (such as the decision or sentence on the basis of race—but the practical burden is left to 
to forego charges, offer diversion the individual. The Task Force recommends that the Legislature 
or a lesser charge, or threaten an 

amend the RJA to require prosecutors to demonstrate at the outsetenhancement) is documented, with 
reasons given when discretion is ex- that their charging decisions and sentencing recommendations 
ercised or leveraged, and that these do not violate the RJA. 
decisions are tracked so that case-to-
case comparisons can be made.101 

Linking RJA and RIPA Data 
In connection with data collection and tracking, the 
Task Force additionally recommends that data collection 
systems be revised so that prosecutorial data collected 
under the RJA may be linked back to corresponding ini-
tiating law enforcement contact records collected under 
the Racial and Identity Profling Act. This will allow nec-
essary transparency and the ability to follow the domino 
effect of bias throughout the criminal law enforcement 
and adjudication systems. 

Require Prosecutors to Prove Charging 
Decisions and Sentencing Recommendations 
Do Not Violate the RJA 
The RJA places the onus on the government not to 
charge, convict, or sentence on the basis of race—but the 
practical burden is left to the individual. The Task Force 
recommends that the Legislature amend the RJA to re-
quire prosecutors to demonstrate at the outset that their 
charging decisions and sentencing recommendations do 
not violate the RJA. The Legislature should specify that 
prosecutors have an affrmative obligation to turn over 
evidence of relevant potential disparities. The Task Force 
recommends that prosecutors be required to disclose all 
RJA-relevant materials immediately upon request of a de-
fendant or affrmatively by the date of arraignment. The 
Task Force recommends that courts be required to provide 
an advisement of rights under the RJA and require that 
prosecutors disclose their violations of the RJA and any 
instances of having withheld RJA-relevant data. The Task 
Force further recommends that the Legislature fund the 
development and maintenance of accessible databases 
that will track information statewide about prosecutor 
misconduct or any other fndings relevant to the RJA. 

instructions and case dismissal. Additionally, offces that 
routinely fail to collect or disclose RJA data should also be 
subject to penalties, including but not limited to fnancial 
sanctions and, where appropriate, removal of authority 
to prosecute implicated cases. 

Courts, too, are bound by the Racial Justice Act. Steps 
must be taken to ensure that there is transparency, 
accountability, and fairness on the part of judges. In 
addition to fulsome RJA-relevant data collection re-
garding jury verdicts and judicial decision-making, the 
Task Force recommends that the Legislature ensure that 
litigants have remedies that include cause strikes for 
circumstances in which courts fail or refuse to ensure 
compliance with the RJA. 

Establish RJA Enforcement Body 
Oversight and enforcement are critical to fulsome RJA 
application. The Task Force accordingly recommends 
that the Legislature establish and fully fund a Racial 
Justice Act Commission or similar independent body 
with enforcement authority and responsibility to track, 
monitor, and analyze data generated by the RJA pro-
cess. The Commission could be created as an arm of the 
California American Freedman Affairs Agency or as an 
independent advisory body similar to the RIPA Board. Its 
responsibilities would include, at a minimum: 

• Establishing key performance indicators and oth-
er quality control metrics to ensure compliance by 
prosecutor’s offces and courts; 

• Analyzing data and publishing annual reports on prose-
cutorial bias, bias in convictions, and bias in sentencing; 
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• Collecting and analyzing data and publishing reports 
on bias and disparities in all facets of charging, con-
viction, and sentencing decisions, on the part of 
prosecutors, courts, and, where applicable, juries; 

• Establishing a federal nexus to ensure that California 
data on prosecutorial bias and criminal legal racial 
profling is uploaded and synced to national racial 
profling databases. 

Fund RJA Advocacy and Compliance Monitoring 
Enhanced capacity across the state will be critical to 
RJA implementation. Toward this end, the Task Force 
recommends that the Legislature dedicate funding to 
provide grants, technical assistance, data analysis, and 
other resources to public defenders, appointed coun-
sel, criminal defense bar support centers, watchdog 
organizations and community-based organizations 
to build expertise and capacity for RJA advocacy and 
compliance monitoring. 

Require Agencies to Review Prior Convictions 
for RJA Violations 
Those who suffer the consequences of a biased legal sys-
tem should not have to shoulder further burden. The 
Task Force recommends that the Legislature require 
state and local agencies to affrmatively review prior 
convictions for potential RJA violations so that the onus 
does not rest with those who have endured the conse-
quences of racially and ethnically disparate charging and 

The Task Force accordingly recommends that the Legislature defense attorneys, and judges com-
establish a compensation scheme for successful RJA petitioners. plete periodic implicit bias training 

Under this scheme, a successful RJA claim would trigger that specifcally addresses implic-

immediate compensation. 

sentencing decisions. To achieve this, the Legislature 
should mandate and fund post-conviction justice units 
at the state and local level and require these units to an-
nually report to the California Department of Justice.102 

Compensate Successful RJA Petitioners 
Compensation is necessary for both accountability and 
repair. The Task Force accordingly recommends that the 
Legislature establish a compensation scheme for suc-
cessful RJA petitioners. Under this scheme, a successful 
RJA claim would trigger immediate compensation. The 
scheme would set forth a schedule of minimum mone-
tary awards (that is reviewed and/or updated every two 
years) that are automatically available, but would not 
preclude litigation to recover individualized damages 

beyond the minimum amount. There should be no cap 
on the amount of damages that could be recovered. This 
RJA compensation scheme could be modeled on Penal 
Code section 4900 et seq., but not limited by its pro-
visions. As a related recommendation, there should be 
statewide tracking of successful RJA claims to inform 
further legislation in this area. 

Clarify that RJA Challenges May Be Raised in 
Pending Matter and Original Proceeding 
The Task Force has recommended an end to the Three 
Strikes law. To the extent it remains in effect, the Task 
Force recommends that the Legislature clarify that RJA 
challenges to prior strikes may be raised in a pending 
matter as well as in the original proceeding. 

Apply the RJA to Parole Proceedings 
While the RJA applies across a broad range of prosecu-
torial and court decisions, it does not clearly apply to 
parole decisions. The Task Force recommends that the 
Legislature amend the RJA so that it also applies to parole 
proceedings to ensure that racial bias is not infecting 
such hearings. 

Require Implicit Bias Training in the 
Criminal Process 
Finally, although the RJA is largely geared towards iden-
tifying and remedying racist and biased outcomes in the 
criminal justice system, the Legislature should also work 
to prevent such outcomes to begin with. Accordingly, 

the Task Force recommends that 
the Legislature require that all 
California prosecutors, criminal 

it bias in the criminal process.103 

Such legislation would build off 
of Assembly Bill No. 242,104 which 
requires generalized implicit bias 

training for all court staff that interact with the public 
and for all members of the California bar. 

Assess and Remedy Racially Biased 
Treatment of African American Adults 
and Juveniles in Custody in County 
Jails, State Prisons, Juvenile Halls, and 
Youth Camps 
California’s prison and jail populations are dispropor-
tionately African American.105 The compounding negative 
effects of incarceration on the African American com-
munity are well-documented, but impacted individuals 
may face additional biases—both explicit and implicit— 
while incarcerated.106 This discrimination could exist, for 
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example, in the disciplinary system, credit awards, edu-
cational opportunities, physical and mental health, and 
the loss of parental rights, which would exacerbate the 
substantial harms imposed by incarceration, jeopardize 
reentry success, and further destabilize African American 
communities.107 To date, however, there has been no sys-
tematic assessment of the disparate impact of California 
prison and jail policies and practices. 

The Task Force recommends that the Legislature request 
that the State Auditor conduct a comprehensive audit of 
the policies and practices of the California Department 
of Corrections and Rehabilitation regarding racial 
disparities in: access to education programming; in-cus-
tody work opportunities that contribute to reduction in 
time served; retaliatory practices in response to fling of 
grievances or voicing concerns, including those related 
to racial disparities; in-custody deaths; loss of paren-

and convictions as well as harsher sentences. Protection 
from bias should not end at the jailhouse door. The 
Legislature should extend protection from racial dis-
parities to carceral settings like jails and prisons. 

Accelerate Scheduled Closures of Identifed 
California State Prisons and Close Ten 
California State Prisons Over the Next Five 
Years, with Financial Savings Re-Directed 
to the California American Freedmen 
Affairs Agency 
The mass incarceration of African Americans has myriad 
causes, many of which are outlined in Chapter 11, Unjust 
Legal System. One of those root causes is the prison indus-
trial complex, through which the overlapping interests of 
the government and various prison-related industries lead 
to over-criminalization and incarceration.108 This dynamic 

can lead to mounting prison popu-
lations that are due not to increased 
crime, but instead due to proft and/

In California, the prison population has steadily declined since or other improper motives such as a 
approximately 2010,  but there has not been a commensurate perceived need to fll empty prison 

closure of prisons. 

tal rights (e.g., initiated by dependency court ordered 
hearings under Welfare & Institutions Code section 
366.26); and access, or lack thereof, to quality psychi-
atric and psychological services. The audit should focus 
on determining whether racial disparities exist and their 
extent. Should the results of the audit demonstrate the 
existence of racial disparities, the Legislature should 
require that the California Department of Corrections 
and Rehabilitation collect, maintain, and publish data 
pertaining to racial disparities, and be subject to over-
sight from an independent task force until these racial 
disparities have been eliminated. Similar audits and/ 
or data collection requirements should be imposed for 
county jail and juvenile inmates. 

The Task Force further recommends that the Legislature 
take steps to eliminate and prohibit any negative dis-
parities experienced by African Americans and do so 
without requiring proof of deliberate intent, in recog-
nition of the impact of implicit bias. Through the Racial 
and Identity Profling Act and the Racial Justice Act, 
California has taken steps to address how discrimina-
tion and bias feed African Americans into the criminal 
justice system and subject them to more serious charges 

beds.109 In California, the prison pop-
ulation has steadily declined since 
approximately 2010,110 but there has 
not been a commensurate closure of 

prisons. Although Governor Gavin Newsom has directed 
the closure of some prisons, some of these closures are not 
scheduled to occur until 2025.111 Moreover, the Legislative 
Analyst’s Offce recently determined that additional pris-
ons could be closed without exceeding the federal-court 
ordered112 prison population limit,113 and some advocates 
have argued that more prisons could be closed by 2025 
than either the Governor or the Legislative Analyst Offce 
estimate.114 These closures would save the state billions 
of dollars. 

Given the persistence of harmful and wasteful prisons in 
California, the Task Force recommends the closure of ten 
California prisons over the next fve years. The Task Force 
additionally recommends that any currently planned 
closures, such as the California Correctional Center, the 
Chuckawalla Valley State Prison, and the California City 
Correctional Facility115 be accelerated. Finally, all funds 
saved from these closures should be redirected to support 
the programs of California American Freedmen Affairs 
Agency, and the facilities themselves repurposed as ap-
propriate to support African Americans, with specifc 
benefts fowing to those who are descendants of a person 
enslaved in the United States. 
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