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Deputv Clark
Attorneysfor Plaintiff

CENTER FOR ENVIRONMENTAL HEALTH

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO

CENTER FOR ENVIRONMENTAL HEALTH,
a non-profit corporation,

Case No. Q86 05 =444 522

COMPLAINT FOR INJUNCTIVE
RELIEF, CIVIL PENALTIESAND
RESTITUTION

Plaintiff,

" RUS,INC.; TOYSRUS.COM, LLC,;
WALGREEN COMPANY'; and Defendant
DOES 1 through 200, inclusive,

(Other)

)

)

)

)

%
ROSSSTORES, INC.; BIGLOTS, INC.; TOYS) Headth& Safety Code §25249.6 €t sey;

)

)

)

)

)

Defendants. )

)
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Paintiff Center for Environmental Health, in the publicinterest, based on
information and belief and investigationof counsel, except for information based on personal

knowledge, hereby makes thefollowingallegations:
INTRODUCTION

1 This complaint seeks to remedy defendants' continuingfailureto warn
individualsin Californiathat they are being exposed to lead and |ead compounds(collectively,
"Lead"), chemicalsknown to the State of Californiato cause cancer, birth defectsand other
reproductive harm. Such exposures have occurred, and continueto occur, through the
manufacture, distribution, sale and use of defendants' soft food and beveragecontainersthat
contain Lead (the'Products”). The Products include, but are not limited to, soft lunch boxes,
lunch bags and coolers. Consumers, including children, are exposed to Lead when they handle
the Products and when they handleor ingest thefood and drinks stored insidethe Products.

2. Under California's Proposition 65, Health and Safety Code §25249.5 et
seq., itis unlawful for businessesto knowingly and intentionally exposeindividualsin California
to chemicalsknown to the State to cause cancer, birth defectsor other reproductive harm without
providing clear and reasonable warningsto individual sprior to their exposure. Defendants
introduce soft food and beverage contai nerscontaminated with significantquantitiesof Leed
directly into the Californiamarketplace, exposing consumers of their Products, many of whom
arechildren, to Lead.

3. Despitethe fact that defendantsexpose children and other consumersto
Lead, defendants provide no warnings whatsoever about the carcinogeni cor reproductivehazards
associated with Lead exposure. Defendants conduct thus violates the warning provision of

Proposition65. Hedlth & Safety Code §25249.6.

PARTIES
4, Plaintiff Center For Environmental Health (“CEH”) is a non-profit
corporation dedicated to protecting the public from environmental health hazards and toxic
exposures. CEH isbased in Oakland, Califomiaand incorporated under thelaws of the State of
Cdifornia. CEH isa"person™ within themeaning of Health & Safety Code 525249.11(a) and
bringsthis enforcement action in the publicinterest pursuant to Health & Safety Code
§25249.7(d). CEH isa nationally recognized non-profit environmental advocacy group that has
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prosecuted a large number of Proposition 65 casesin thepublicinterest. Thesecases have
resulted in significant public benefit, including reformulation of toxic productsto make them
safer and the provision of clear and reasonablewarnings on hundredsof productssold throughout
Cdifomia. CEH aso providesinformation to Californiansabout the health risks associated with
exposureto hazardous substances, where manufacturersand other responsible partiesfail to do
N9

5. Defendant Ross Stores, Inc. ("Ross”) isa person in the course of doing
business within the meaning of Health & Safety Code 525249.11. Ross manufactures, distributes
and/or sellsthe Productsfor saleand usein Califomia

6. Defendant Big Lots, Inc. ('Big Lots") isa person in the courseof doing
business within the meaning of Hedlth & Safety Code 825249.11. Big Lots manufactures,
distributesand/or sellsthe Productsfor saleand usein California.

7. Defendant Toys™ RUSs, Inc. ("Toys 'R' Us") isa person in the course of
doing business within the meaning of Health & Safety Code $25249.11. Toys“R"” Us
manufactures, distributes and/or sells the Productsfor saleand usein California.

8. Defendant Toysrus.com, LLC (“Toysrus.com™) is a person in the course of
doing business within the meaning of Health & Safety Code 525249.11. Toysrus.com
manufactures, distributes and/or sells the Productsfor saleand usein Califomia.

0. Defendant Walgreen Company (“Walgreen™) isa person in the course of
doing business within the meaning of Health & Safety Code 825249.11. Walgreen manufactures,
distributesand/or sellsthe Productsfor sale and usein California.

10.  DOES 1-200 are each a personin the course of doing businesswithinthe
meaning of Health & Safety Code $25249.11. DOES 1 through 200 manufacture, distribute
and/or sell the Productsfor saleor usein California.

11.  Thetruenamesof DOES 1 through 200 are unknown to plaintiff at this
time. When their identities are ascertained, the complaint shall be amended to reflect their true
names.

12.  TheDefendantsidentifiedin paragraphs 5- 9 and DOES 1 through 200 are
collectively referred to herein as* Defendants.™
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JURISDICTION ANDVENUE
13.  TheCourt hasjurisdictionover thisaction pursuant to Health & Safety
Code 525249.7, which allows enforcement in any court of competent jurisdiction. The

California Superior Court has jurisdiction over thisaction pursuant to CalifomiaConstitution
Article VI, Section 10, which grants the Superior Court **origina jurisdictionin all cases except
thosegiven by statute to other trial courts™ The statutes under which this actionis brought do
not grant jurisdictionto any other trial court.

14.  This Court hasjurisdictionover the Defendants because each is a business
entity that does sufficient business, has sufficient minimum contactsin Californiaor otherwise
intentionally availsitself of the Californiamarket through the sale, marketingor use of the
Productsin Californiaand/or by havingsuch other contactswith Californiaso asto render the
exercise ofjurisdiction over it by the California courts consistent with traditional notions of fair
play and substantial justice.

15.  Venueis proper in the San Francisco Superior Court becauseoneor more
of theviolationsarisein the County of San Francisco.

BACKGROUND FACTS

16.  ThePeopleof the State of California havedeclared by initiative under
Proposition 65 their right “[t]o beinformed about exposuresto chemicalsthat cause cancer, birth
defects, or other reproductiveharm.” Proposition 65, §1(b).

17.  Toeffectuate thisgoal, Proposition 65 requiresthat individualsbe
provided with a**clear and reasonable warning'* before being exposed to chemicalslisted by the
State of Californiaas known to causecancer, birth defectsand other reproductive harm unless
the business responsible for the exposure can provethat it fits within a statutory exemption.

¢ Hedlth & Safety Code §25249.6 states, in pertinent part:

No person in the course of doing businessshall knowingly and
intentionally expose any individual to a chemical knownto the
state to cause cancer or reproductivetoxicity without first giving
clear and reasonable warning to such individual. . .

18.  On February 27, 1987, the State of Californiaofficially listed Lead as a
chemical known to causereproductivetoxicity. Lead isspecificallyidentified asareproductive
toxicant under three suBcategories: " devel opmenta reproductivetoxicity,” which meansharm to
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the developingfetus, "' fema e reproductive toxicity,” which meansharm tO the female
reproductive system, and ** male reproductivetoxicity,” which meansharmto the maie
reproductive system. 22 CaliforniaCodeof Regulations(** CCR) §12000(c). On February 27,
1988, one year after it was listed asachemica known to causereproductivetoxicity, Lead
became subject to the clear and reasonablewarning requirement regarding reproductivetoxicants
under Proposition 65. 22 CCR §12000(c); Health & Safety Code §25249.10(b).

19. OnOctober t, 1992, the State of Cdiforniaofficialy listed lead and |ead
compounds as chemicalsknown to cause cancer. On October 1, 1993, oneyesr after they were
listed as chemicalsknown to cause cancer, lead and lead compoundsbecame subject to the clear
and reasonablewarning requirement regarding carcinogensunder Proposition 65. 22 CCR
§12000(c); Hedlth & Safety Code §25249.10(b).

20.  Young children are especially susceptible to the toxic effects of Lead.
Children show agreater sensitivity to Lead's effectsthan do adults. Adverse health impacts from
Lead exposure generaly occur in children a lower blood Lead levelsthan in adults. Children
absorb and retain more Lead in proportionto their weight than do adults. Y oung children also
show agreater prevalenceof iron deficiency, a conditionthat can increasegastrointestina
absorption of Lead. The body accumulatesLead over alifetimeand releasesit Sowly, so even
small doses received in childhood, over time, can cause adverse health impacts, includingbut not
limited to reproductivetoxicity. later in life. For example, in timesof physiologicd stress, such

! as pregnancy, the body can mobilize accumulated storesof Lead in tissueand bone, thereby

increasing the level of Lead in the blood and increasingthe risk of harm to thefetus.

2l.  Thereisno safeleve of exposureto Lead and even minuteamounts of
Lead exposure have been shown to permanently reduce mental capacity. Davis, JM, Svendgaard,
DJ; ""Lead and Child Development™; Nature 329:297-300, 1987. Onerecent study on the effect
of childhood Lead exposuredeclared that even the smallest detectableamount of blood Lead
levelsin children can mean the difference betweenan A or B gradein school. Lanphear, BP,
Dietrich, K, Auinger, P, Cox, C; "' Subclinical Lead Toxicityin U S Children and Adolescents';
Neurodevel opmental DisabilitiesZZ Platform, 2000. Another study followed childreninto
adulthood and found a sevenfold increasein therisk for devel oping a reading disability anong
children exposed to sufficient levelsof Lead astoddlers. Needleman, HL, Schell, A, Bellinger,
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- D. Leviton, A, Allred, EN; " TheLong-Term Effects of Exposure to Low Doses of Lead in
Childhood: An |1-Year Follow-up Report™; New EnglandJournal of Medicine; 322:83-88, 1990,

ia 22.  Defendants Productscontain sufficient quantitiesof Lead such that
:} consumers, including children, who handle the Products and handleand ingest itemsstored

i insidethe Products are exposed to Lead through the average use of the Products. These

| exposuresoccur through direct ingestion when consumersplaceitemsthat have been stored in
‘ the Productsin their mouths, ingestion via hand to mouth contact after consumers touch or

i handle the Products or items that have been stored in the Products, and dermal absorption
directly through the skin when consumerstouch or handlethe Products or items that have been

stored in the Products.

23.  Any person acting in the public interest has standing to enforceviolations
of Proposition 65 provided that such person has supplied the requisite public enforcerswith a
valid 60-Day Noticeof Violation and such publicenforcersare not diligently prosecuting the
action within such time. Hedlth & Safety Code §25249.7(d).

24.  On May 19, 2005, CEH provided a 60-Day “Notice of Violation of
Proposition 65™ to the Califomia Attorney General, the District Attorneysof every county in

Califomia, the City Attorneysof every Californiacity with a population greater than 750,000 and
to each of the named Defendants. The May 19,2005 Noticeof Violation is referred to herein as

the"Notice". In compliance with Health & Safety Code §25249.7(d) and 22 CCR §12903(b), the

Notice included the following information: (1) the name and addressof the violators; (2) the
statute violated; (3) the time period during which violations occurred; (4) specificdescriptionsof
theviolations, including (a) the routes of exposureto Lead from the Products and (b) Product
categories, with a specific non-exclusiveexampleof aPr oduct that issold and used inviolation
of Proposition 65 for each named Defendant; and (5) the name of the specific Proposition 65-
listed chemical (Lead) that is thesubject of the violation described in the Notice.

25.  CEH also sent aCertificateof Merit for the Noticeto the California
Attorney Generd, the District Attorneysof every county in California, the @ty Attormeys of
every Cdiforniacity with a population greater than 750,000 and to the named Defendants. In
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compliancewith Hedlth & Safety Code §25249.7(d) and 11 CCR §3101, the Certificatecertified
that CEH's counsdl: (1) has consulted with one or more persons with relevant and appropriate
experienceor expertisewho reviewed facts, studies or other dataregardingthe exposuresto Lead
| alleged in the Notice; and (2) based on the information obtained through such consultations,
believes that thereis areasonable and meritorious casefor acitizen enforcement action based on
the facts alleged in theattached Notice. In compliancewith Health & Safety Code §25249.7(d)
and {1 CCR 53102, the Certificateserved on the Attorney Genera included factual information-.
provided on aconfidentia basis — sufficientto establishthe basisfor the Certificate, including
the identity of the person(s) consulted by CEH’s counsel and thefacts, studiesor other data
reviewed by such persons.

26.  None of the public prosecutorswith the authority to prosecuteviolations

of Proposition 65 has commenced and/or isdiligently prosecutinga cause of action against the
' Proposition 65 Defendants under Health & Safety Code §25249.5 et seq. based on the claims

asserted in the Notice.

; 27.  Defendantsboth know and intend that individuals, including children, will
handlethe Products and handle and ingest items stored inside the Products, thus exposing them
. to Lead.

28.  TheProductsaretypicaly madefrom polyvinyl chloride("PVC"). The
associ ation between PVC and Lead exposure has been widely discussed in the mediain recent

years, with particular attention given to products madefrom PV C that are marketed exclusively

to children Defendants Products are also made with pigments, many of which contain Lead.

Many of the Defendants Products are exclusively made for and marketed to children.
li 29.  Defendants havebeen informed of the Lead in their Products by the 60-
day notice of violation served on them by CEH and from newspaper reports.

¢

! 30.  Nevertheless, Defendants continueto expose consumers, including
children, to Lead without prior clear and reasonable warningsregarding the carcinogenic or

reproductive hazards of Lead.
31. CEH hasengaged in good-faith effortsto resolvethe claimsalleged herein
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prior to filing this complaint.
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| 32. Any person “violating or threateningto violate Proposition 65 may be

' enjoined in any court of competent jurisdiction. Health & Safety Code tj25249.7. “Threaten to

o

| violate" isdefined to mean"*to create a condition in which thereis a substantial probability that ,

violation will occur.”™ Health & Safety Code §25249.11(e). Proposition 65 providesfor civil

" penaltiesnot to exceed $2,500 per day for each violation of Proposition 65.
EIRST CAUSE OFACTION
(Violations of the Health & Safety Code $25249.6 )
i 33.  Plaintiff realleges and incorporates by referenceasif specifically set forth
" herein Paragraphs 1 through 32 inclusive.
34. By placingthe Productsinto the stream of commerce, Defendantsare a
person i n thecourse of doing businesswithin the meaning of Health & Safety Code §25249.11.
35.  Defendantsknow that average use of the Products will expose users of the
: Productsto Lead. Defendantsintend that the Productsbe used in a manner that resultsin users

i of the Products being exposed to Lead contained in the Products.
i
i
I reasonable warnings regarding the carcinogenicity and reproductivetoxicity of Lead to users of

36. TheDefendantshavefailed, and continueto fail, to provideclear and

the Products.

37. Leadisachemica listed by the State of California as known to cause
f cancer, birth defectsand other reproductive harm.

38. By committingtheacts alleged above, the Defendantshaveat all times
relevant to thiscomplaint violated Proposition 65 by knowingly and intentionally exposing
individuals to Lead without first giving clear and reasonable warningsto such individuals
' regarding the carcinogenicity and reproductive toxicity of Lead.

Wherefore, Plaintiff prays judgment against the Defendants, as et forth hereafter.
PRAYER FOR REL |EF

Wherefore, Plaintiff prays for judgment against Defendants asfollows:

1. That the Court, pursuant to Health & Safety Code §25249.7(b), assess civil
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penalties against each of the Defendantsin the amount of $2,500 per day for each violation of

Proposition 65 according to proof;

2
3 2. That the Court, pursuant to Hedlth & Safety Code §25249.7(a),
4 | preliminarily and permanently enjoin Defendants from offering the Productsfor salein
Californiawithout providing clear and reasonablewarnings, as CEH shall specify in further
) application to the Court;
7 * 3. That the Court, pursuant to Health & Safety Code §25249.7(a), order
g || Defendantsto take action to stop ongoing unwarned exposures to Lead resulting from use of
g || Productssold by Defendants, as CEH shall specify in further application to the Court;
10| 4, That the Court, pursuant to Code of Civil Procedure$1021.5 and any other
(1 | applicabletheory, grant Plaintiff its reasonable attorneys fees and costs of suit; and
12 5. That the Court grant such other and further relief as may bejust and
13 ' proper.
n
15 - Dated:August 21, 2005 Respectfully submitted,
6 i LEXINGTON LAW GROUP, LLP
:
°l Ny Yl
=01 CENTER FOR ENVIRONMENTAL
21 ¢ HEALTH
22 |
23 |
24
25F
26 :‘
27
28 |
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NAME. ADDRESS, TELEPHONE NUMBER OF ATTORNEY(S) M%%r USE OM.Y

Mark N. Todzo, State Bar No. 168389 JAN17 7 G
Lexington Law Group, LLC 20
1627 Irving Street, San Francisco, CA 94122 GOHDON PARK-LI, Clark
(415) 759-4111 e WESLEYEEE’
Deapesty Clark

ATTORNEY(S) FOR' _

AMENDMENTTO SUPERIOR COURT OF CALIFORNIA, CASE NUMBER

COMPLAINT COUNTY G- SANFRANCISCO [cac-05.444502
Center for Environmental Health ¥8, Ross Stores, Inc., et. al.
Plaintifi(s) Defendant(s)

FICTITIOUS NAME [SEC. 474 C.C.P]

Upon filing the complaint herein, plaintifis) being lgnorant of the true name of @ defendant, and having
designate said defendant in the comp'aint by the fictitious name of:

Doe 5

and having discovered the tnue name of the said defendant to be:

Kmart Corporation

hereby amends the compiaint by inserting such true name in pl inco name wherever it
appears in sald complalnt.

Attorney(s) for plaintifi(s)

INCORRECT NAME [SEC. 473 (a)X1) C.C.P.]
Plaintiff(s) heving designated a defendant in the complaint by the ineerreet name of

and having discovered the true name of the said defendant te be

hereby amend(s) the complaint by inserting such true name in place and stead of such incomect name wherever it
appears in said complaint.

Attomay(s) for Plaintifi{s)
ORDER
Pmper cause appearing, the above amendment to the complaint is allowed.
Dated:
Judge
F1011 AMENDMENT TO COMPLAINT

Rev. 12004
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NAME, ADDRESS, TELEPHONE NUMBER OF ATTORNEY(S) | sP ROR COURT USE ONLY
Mark N. Todzo, State Bar No. 168389 ‘cﬁﬁo‘f §oole
Lexington Law Group, LLC mDON PARK-L, Clerk
1627 Irving Street, San Francisco, CA 94122 B WESLEYHM’EZ
(415) 759-4111 G ety Clark
ATTORNEY(S) FOR:
AMENDMENTTO | SUPERIOR COURT OF CALIFORNIA, CASE NUMBER
COMPLAINT COUNTY OF SAN FRANCISCO  ¢GC-05-444522
Center for Environmental Health ¥3. Ross Stores. Inc., et. al.
Plaintiis) Defendant(s)

FICTITIOUS NAME [secC. 474 C.C.P)

Upon filing the complaint herein, plaintifi(s} being ignorant of the true name of a defendant, and having
designated said de‘endant in the complaint by the fictitious name of:

Q_oeﬁ

and having discovered the true name of the sald defendant to be:

Big Lots Stores, Inc.

hereby amends the complaint by inserting such true nama
appears in sald complaint.

%nme wherever N

Aﬂaomey(s) for plaintifis)

INCORRECT NAME [SEC. 473 (aX1) C.C.P]
Plaintiff{s) having designated a defendant in the complaint by the incorreet name of

and having discovered the true name of the said defendant to be

hereby amend(s) the complaint by inserting such true name in place and stead of such Incomrect name wherever it
appears in said complaint.

Attorney(s) for Ptaintiff{s)
ORDER
Proper cause appearing, the above amendment to the ¢compiaint is aflowed,
Dated:
Judge
F1011 AMENDMENT TO COMPLAINT

Rav. 12/04



ENDORSED

EILLED
SanPrancisco County Superior Court
NAME. ADCRESS, TELEPHONE NUMBER OF ATTORNEY(S) SPACE BELOWFOR COURT USE ONLY
Mark N. Todzo. State Bar No. 168389 JAN 17 /i
Lexington Law Group, LLP
1627 irving Street, San Francisco, CA 94122 BV'GOHDON F’A%;hlﬁglerk
(415) 759-4111 e ~WEBLEY ety o
ATTORNEY(S) FORt -
AMENDMENTTO | SUPERIOR COURT OF CALIFORNIA, CASE NUMBER
COMPLAINT COUNTY OF SAN FRANCISCO CGC-05-444522
Center for Environmental Health v8, Ross Stores. Inc., et. al.
Plaintiis) Defondant(s)

FICTITIOUS NAME [SEC. 474 C.C.P]

Upon filing the complaint hereit, plaint!ff{s} being ignorant of tha true name of a defendant, and having
designated said defendantin the complaint by the fictitious name of:

Doe 7

and having discovered the true name of the said defendant to be:

Burlington Coat Factory Warehouse Corporation

hereby amends the complaint by inserting such true name Ia a ch In name wherever it
appears in said complalnt.
vi LA 3

Attorney(s) for plaintiff(s)

INCORRECT NAME [SEC. 473 (a){1) C.C.P]
Plaintiff{s) having designated a defendant in the complaint by the incorrect name of

and having discovered the true name of the said defendant to be

hereby amend(s) the complaint by inserting such true name in place and stead of such Incorrect name wherever it
appears in said complaint.

Attomey(s) for Plaintifi{s)
ORDER
Pmper cause appearing. the above amendment to the complaint is allowed.
Dated:
Judge
F1011 AMENDMENT TOCOMPLAINT

Rev. 12/04
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NAME, ADDRESS, TELEPHONE NUVBER OF AYTORNEY(S)
Mark N. Todzo, State Bar No. 168389 SanFrancisco County Seperfor Court
Lexington Law Group, LLP
1627 Irving Street, San Franciso, CA 94122 JAN 17 2005
(415) 7584111 GORDON PARK-LI, Clerk
ATTORNEY(S) FOR: BY. WESILEY BAMIFGZ,..

AMENDMENTTO | SUPERIOR COURT OF CALIFORNIA, [

COMPLAINT COUNTY OF SAN FRANCISCO CGC-05-444522

Center for Environmental Health ¥8. Ross Stores, In¢., et. al.

Plaintifi(s) Defendant(s)

FICTITIOUS NAME [SEC. 474 C.C.P]

Upon filing the complaint herein, plaintiff{s} being lgnorant of the trve name of a defendant, and having
designated said de’endant in the complaint by the fictitious name of:

Doe 8

and having discovered the true name of the said defendantto be:

Burlington Coat Factory Warehouse of Hayward, Inc.

hereby amends the complaint by inserting such true n p a such Ingorrect name wherever it
appears in said complaint. L
7 o

Attorney(s) for piainiifi{s)

INCORRECT NAME [SEC. 473 (aX1) C.C.P]
Plaintiffis) having designated a defendant in the complaint by the incorrect name of

and having discovered the true name of the said defendant to be

hereby amend(~)he comptaint by inserting such hue namein piace and ~te e df such Incomrect name wherever it
appears in said complaint.

Attomey(s) for Plaintifi(s)
ORDER
Proper cause appearing, the above amendment to the complaint is allowed.
Dated:
Judge
F1011 AVENDVENT TOCOMPLAINT

Rav. 12104



