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BEN YIROUSHALS. (SBN 232540)
YEROUSHALMI & ASSOCIATTE I 186 7508
3700 WILSHIRE BLVD., SUILE 480
LOS ANGELES. CA 90016

Artomeys for Plamiiffs,
Consumer Advocacy Group. Ine

SUPERIOR COURT OF THE STATE O CALIFORNLA

| COUNTY OF LOS ANGELES ~-UNLIMITED
! ) .
caseng, BL392718

i COMNSUMER ADVOCACY GROUP, INC., )
! in the public interest, )
1 COMPLAINT FOR PENALTY,
Plaintiff, ) OINJUNCTION, AND RESTITUTION
)
. 1 Violation of Froposition 55, the Safe
V Drinking Water and Toxic Enforcement
EMPL, INC., and DOES 1-5(4 ) Act of 1986 (Health & Saf. Code., §8
) 25249.5, et seq.)
Diefencants, i
1 ACTION IS AN UNLIMITED CIVIL
- 1 CASE {cxcoeds $25,000)

COMES NOW plaimiff, Conswmer Advocacy Group, Tne., who, Tor a cauge of action,

alisges as follows,

BACKGROUND AND PRELIMINARY FACTS
1. In 1986, Calitornia voters approved an initiative tc address growing uuﬁut:rns about
expesure 1o toxic chemicals. The imifiative, The Safe Drinking Water and Toxic
Enfurcement Act of 1986, codified at Health and Safety Codce scotions 252495 et seq.
{“Proposition 657}, aelps to protact California’s drindine water sowrees from |
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COMPLAINT FOR VICLATION GF PROPOSITION 63, TITE SAFE DREJKING WATLR AND TOXIC
ENFORCEMENT ACT OF 1286 (HEAT TII AND SAFETY CODE SECTIONS 25245 5, ET 8EOL)
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COMPLAINT FOR VIOLATION OF PROPOSITION 65, THE SAFE DRINKTNG WATER ANG TOXIC

confamrination, {0 allow consumers ic maks rrlormad oices aboul the produsis they
buy, and to enable marsons to protect Memselves from toxic chermicals as lhey see fiz

Froposition 63 requires the Juvemor of Caliipnua to publish a list of chermicals known o

-

i slale te couse caitcer, birth defects, or other reproductive harm. Health & Saf Code,

e

§ 25249.8. The lisi, which the Governor updates at least once a vear, contains over 350
chemizals. Proposition 65 impoeses warning requirements and other controls that apply to
Proposition 65 listed chemicals.

All businesses with ten or mors emplovess that opsvate or sel! products m California
st comply with Proposition 55, Under Proposition 63, businesses are: (1) prohibited
from: knowingly discharging Proposttion 65 fisted chemicals into sources of drinlung
water (Flealth & Saf, Code. § 25248.5), and (2) regquired 1o provide “clear and
reasonable” warnings before exposing a person. knowingly and intenigonally, lo a
Froposition 63 lisied chemical (Healih & Saf. Code, § 23249.6.)

Plaintiff, Consumer Advocacy Group, Ing, ("CAG” or “Plaintif™}, iz a non-profit
California corporation that protects and cdueates the public about harmid products and
the wijuricus acitvities of various companics. it brings this action in-the pubiic interest as
defined under Health and Safety Codes section 232407, subdivision {d).

Blefendani, EMPL, Inc. iz a corporation based in California.

Plaintiff is informed, believes, and thereon alleges thar CMPL Inc., at all times mentioned
here, has conducted business within the State of Calitarna,

Al all times mentiongd here, “Defendants™ includs EMPL, Tnz. and Tioes [-35.

Plaintiff s ignovant of the true namcs and capacitics of defendants Docs 1-50, and

thereionve sueys these delferdans by sack feiiiioes mames Matud” will aioend ihis

-

ENFORCEMENT ACT OF 1986 (HEALTH ANTY SAFETY CODE SECTIONS 23245.5, Tl 80



—_—

14d

Ta

i)

12,

corroslaini to allegs their true pames and cazacities wher ascermined, Plaintifiis
nlormed, pelisvas, and therson alieges that cack fictitiously named delendza: is

tesponsible in some mannex ior the secvsrences hersin alleged and e damages caused

Plainiiil is informed, belizves, and thereon alleges that at all relevant umes, sach
defendant was a person doing business within the meaning of Fezaith anc Safety Code

section 25249.11, sabdivision {a), and thal each defendant had 14 or more employees.

. Plaindi’¥ conducied research, by which Al Jesamead that many producets for wse on

azomnohile batteries conlmn bead, & Propositdon 03 [sted. Plaintiff alse delermined that

manulaciurers and distribiors of many such products have been cxposing, knowingly
and Lnrtentionally, persons in Californda to the Lead contained in such produers withmu
Arst providing clear and reasonable waimings of such to the exposed persons prior to
cxposure. Plaimiff discemed that Defendants engaged in such practice.

SLRISDICTTON

The Court bay junisdiction over this lawsuit pursuant California Constituiion Articte Vi,
Section 10, which orants the Superior Court oviginal junisdiction m all eauses except
those given by statute to other trial courts.

FIRST CAUSE OF ACTION

Of Propasttion 63, The Zafe F}rmkmg Water And Toxic Enfarcement Aet Of 1980 (flealth

& Saf. Tode, §§ 25249.5, et geq.)

Plaiff, Consumer Advocacy Group, Ine. repeats and incorporaizs by reference the
meviovs persgrennhe oF this coninlalit as though Tukly set Torth herein.

w
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COMPLAINT FOR VIOLATION OF PROPOSITION 65, PHE SATE DRINEING WATER AND TOXIC

ENFORCEMENT ACT OF 1980 {HEALTH AND SAFETY CODE STCTIONS 252425, ET SEQ))

(BY Consumer Advocacy Group, Inc. and against EMPL, Inc. and Does 1-56 For Violation
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13, BEach Diclendan: 15 and at al! times menticned here wis & manufachrsr or disgihutor of
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COMPLAINT FOR VIOLATION OF PROPOSITION 43, THE SATL DBINK NG WATER AND POX1C

14% Battery Grouns Sirap, Product # 86-9469-1

14" Battery Ground Strap, Product # 00-9469-0 (“Batis~y Ground Strap™}, a consurer

product designed for v5e on motor vehicle batteries, and other ground straps that contain :
Lead. Battery Ground Strap contains Lead, a chemical known o the State to causc
cancer and reproductive loxicity, reproductive, [emale, male,

. Plaintif¥ is informed, belicves, and thereon alleges that between March 24, 2005 and the
present each defendant knowingly and intentionally exposed California users of Baitery
(rround Styap and certain other ground straps, which it manu aelures or dismributed, as
mentionsd above, to Lead, without fivst giving ciear and reasonable waming ol such 1o
the exposed perscns betors the time of exposure. Defendants have caused distritution of
Battery Ground Strap in Califormia. Defendants therety violated Proposition 65,
Delendants’ violations of Proposition 63 as to Battery Ground Strap have been cngoing
and continuous and have continusd to the date of the signing of this complaint.

. The principal routes of exposure are through dermal contact, ingestion, and inhalation,
when users of Battery Ground Strap handle the produet without wearing gloves or by
towehing bare skiv with gloves after handling the product, hand 1o mouth comtact, or
mhaling particulatc matter from the product when installing the produoct ar or removing
the product from a motor vehicle battery.

SATISFACTION OF PRIOE NOTICE

. On or about February 8, 2008, and Mtarch 24, 2008, Plaintiif gave notice of allegad
viclations of Health and Safety Code section 2524%8.6 subjsci to a privats action to EMPI,
Lic., the Califorsiz Attomsy Gencral, County Trsmict Attorneys, and Cily Attorneys for

.

ENFORCEMENT ACT OF 1986 (HEALTH AND SAFETY CODE SECTIONS 25249.5, BT SEQ.)
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gach 21ty with 4 popudaiton i at Teast 750,000 people in whoss jurisdictions the
viplations allegedly occures, The notices conceimed Battery Jround Strap.

17, Plainuf s netices of alleged violation ineiuded certificates of meri exzculed by the

attorncy for the noticing party, Plaintft. The cerbihcales of meri siated that the aticiney

for Plaintiff who exsented the ceriificate had consulied wath at least one person with
relevant and appropriate cxpertise who had reviewed data regarding the exposure to
Lead, the subjcet Proposition €3 listed chercal of tlus aciion. Based on that

information, the atiorney for Plamtift who execuied the certificates believed there was a

reasottab:e and meritorioas case for this private action. The attorney {or PlaingiY attached

to the certtficates of mertt served on the Allwmey Gengral information sufficient to

egtablish the basiz of the eeriificates of merit.

i8. Plaintiif i3 commencing this action more than sixiy days from the date that Plaintiff gave

notice of the alleged violations to EMPL, inc. and applicable public prosecutors, and after

Lead iad become subjcet fuily to Proposition 65 waming requiremeants and discharce

prohibitions.

tS. Flainhiff js wibnmed, believes, and thereon alleges that neither the Aitorney General, nor

any applicable district attorney or city attorney has commenced and 15 diligently

prosecuting an aclion against the Defendants.

20). Plaintiff's allegations concern a “consumer product exposure,” which is an exposure that

resulls from g pereen’s acquisition, purchase, storage, consumplion, or other reasonably

foreseeable use ol a consumer sood. Battery Ground Strap 1s a consumer product.

ok
1

. Plaintiff aiso 15 wformed, belicves, and thereon alleges that Defendants caused and
copfinue te causs cocupational expesurcs in viclation of Propesition 83 oy oroducsing or

el

COMPLATNT FOR VIOCLATION OF ¥ROPOSITION 65, THE SAFE, DRINEING WATER AND TOXIC
ENFORCEMENT ACT CF 1986 (HEALTH AND SAFETY CODE SECTIONS 25242 5, ET SEQ.
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making evailame for distribulion grounds straps containing lead, including Battery
Cround Strap. The cxpesiros ook niacs v and around auiomobile mechanics” shops.

whereby mechames sufisred scoupationai exposuss o Lead,

PRAYVER FOR RELIEE

Plaintiff demanas against each Defendant as follows:

L. A permanent injunction, mandating Proposition 65 complaint wamings,

2. Penalties pursuant to Health and Safety Code section 23249.7, subdivision {5);
3. £ .osts of suit;
4, Reasonable attomey (ees and costs; and

5. Any further relied thal the court may acem just and eqguitable.

Dated: hme . 2008 YEROUSHATMI & ASSOCIATES
Lammm AT TR ——
-~
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Reuben ¥erpushalmi T

Attorney Tor Plaintiff,
Consumer Advocacy Group, Inc.
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COMPLAINT FOR VIOLATION OF FROPOSITION 63, THE SAFE DRINEING WATCR AND TOXIC
ENFORCLMENT ACT OF 1986 (HEALTH AND SAFETY CODE SECTIONS 23245.5, ET $EQ.)




