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Clifford A. Chanler, State Bar No. 135534
Daniel Bornstein, State Bar No. 241436
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214 e et vy s
Berkeley, CA 94710-2565 CLERIC QT Tha wlimed it LA
Telephone: (510) 848-8880 SAR. mhes
Facsimile: (510) 848-8118

Attorneys for Plaintiff
RUSSELL BRIMER

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF ALAMEDA '
UNLIMITED CIVIL JURISDICTION |
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RUSSELL BRIMER,

Plaintiff,

V. COMPLAINT F OR CIVIL PENALTIES

D INJUNCTIVE RELIEF
TOFASCO OF AMERICA, INC.,
MACSPORTS, INC.: and DOES 1-150,

mmclusive, (Cal. Health & ch]%z‘y Cade § 25249.6 et seq.)
Defendants.
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]. This Complaint is a representative a@tidn brought by piaihtiff RUSSELL
BRIMER, in the public interest of the citizens of the Smté; of California, to enforce the People’s
right to be informed of the presence of Lead and Lead Compounds (“Lead™), a mxic chemical
found in folding chairs sold in California.

2. By this Complaint, plaintiff secks to mm@dy Defendants’ continuing failure to
warn California citizens about their exposure to Lead, present in or on certain folding chairs that
detendants manufacture, import, distribute, and/cf)r offer for sale fo consumers and businesses
throughout the State of California. _ . o o

3. Under Califomia‘"s Safe Drinking Water .a.%,mnd Toxic Enfof@ememA@t of 1986,
California Health & Safety Code § 25249.6 et seq. (”Pmposmon 65”) “No person in the course
of doing business shall knowingly and m‘t@n‘tmnally expose any 11'1dwzi_dual to a chemical known
to the state to cause cancer or repmductwa tox101ty Wlthout ﬁrst gwmg dear and reasonable

warning to such individual....” (Cal HeaZrh & Safety Code ¢ 25 249 6 )
4. On February 27, 1987, Cahfomla 1dent1ﬁed and hsted E@ad as a chemical known
to cause birth defects and other reproductive hafm Lead. b@éa-m@ subwd to the warning
requirement one year later and was th@refom subject ‘i:o the ‘*cle&r and maéonabie warning”

requirements of Proposition 635, begmmng on Febmary 2'7 1988 (27 CCR § 2700] (c ): Cal
Health & Safety Code § 25249.8.) Lead shall be referred to herem&ﬁer as th@ “LISTED

CHEMICAL.”
5. Defendants manufacture, import, distribute, and/or sell fblding chairs containing
Lead including, but not limited to, C ollegiate Licensed Product Season Tz'ckefBazaczr Folding
Chair, BA-09 (#7 14129 30903 5) S

6. All such folding chairs containing 1Lead, shall hereinafter be eoiﬁectively referred to

as the “PRODUCTS.”

7. Defendants’ failure to warn consumers and/or other individuals in the State of

California not covered by California’s Occupational Safety Health Act, Labor Code § 6300 ef

seq. about their exposure to Lead in conjunction with Defendants’ distribution, importation,
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manufacture, and/or sale of the PRODUCTS is a violation of Proposition 65 and subjects
Defendants to enjoinment of such conduct as well as civil penalties for each such violation.

8. For Defendants’ violation of Proposition 65, plaintiff seeks preliminary injunctive
and permanent injunctive relief to compel Defendants to provide purchasers or users of the
PRODUCTS with the required warning regarding the health hazards Of Lead. (Cal. Health &
Safety Code v 25249.7(a).)

9. Plaintiff also seeks civil penalties against Defendants for their violations of

Proposition 65, as provided for by California Health & Safety Code § 25249,’7(?3).

10. RUSSELIL BRIMER is a citizen of the Sta:te of Ca_hfomm who is dedicated to
protecting the health of Califorma citizens through ‘the @hmma:tlon or mductmn of toxic

exposures from consumer and commercial produots and brings this action in the public interest

pursuant to California Health & Safety Code § 25249 7

11. TOFASCO OF AMERICA, INC. (“TOFASCO”) is a p@rson domg business within
the meaning of California Health & Safety Code § 25249 1]

12.  TOFASCO manufactures, 1mp0ﬂs dlstrlbutes and/or offers the PRODUCTS for
sale or use 1n the State of California or 1mphes by 1ts conduct that it manuf’a@mms Imports,

distributes, and/or offers the PRODUCTS for sale or use m ‘i;he Sta‘t@ of Califorma.

13.  MACSPORTS, INC. ("”’MACSPORTS”) IS a person do:mg business within the
meaning of California Health & Safety Code § 25249 H.

14. MACSPORTS manufactures, 1mp01"‘ts dlstrlbutes and/or offers the PRODUCT%
for sale or use in the State of California or 1mphes by Hs conduct tha‘t H manufactums imports,

distributes, and/or offers the PRODUCTS for sale or use m th@ State of California.

15. Defendants DOES 1-50 (“‘MANUFACTURER_ DFFENDANTS”) are each persons
doing business within the meaning of California Health & Safe‘ly Code § 25249.11.
16. MANUFACTURER DEFENDANTS engage 11 the pmw%s of research testing,

designing, assembling, fabricating, and/or manufacturing, or imply by their conduct that they

engage in the process of research, testing, designing, assembling, fabricating, and/or
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manufacturing, e.g., by engaging in private labeling one or more of the PRODUCTS for sale or

use in the State of California.

17.  Defendants DOES 51-100 (“DISTRIBUTOR DEFENDANTS”) are each persons
doing business within the meaning of California Health & Safety Code § 25249.11.

8. DISTRIBUTOR DEFENDANTS distribute, exchange, transfer, process, and/or
transport one or more of the PRODUCTS to individuals, businesses, or retailers for sale or use in

the State of California.

19. Defendants DOES 101-150 (“RETAILER DEFENDANTS”) are each persons
doing business within the meaning of California Health & Safety Code § 25249.11.

20.  RETAILER DEFENDANTS offer the PRODUCTS for sale to individuals in the
sState of California and, in some circumstances, may a@l‘sdbe manufa@mmm and/or distributors.

21. At this time, the true names of d@fendants DOES 1 thmugh ]350 iclusive, are
unknown to plaintiff, who therefore sues said defenddnts by thelr ﬁmmous name pursuant to
Code of Civil Procedure § 474. Plaintiff is mform@d a,nd beheves and, on thm basis alleges, that

each of the fictitiously named defendants is responsible for the acts and occurrences herein

alleged. When ascertained, their true names shall be reﬂec‘ted in an amend@d complaint.

22. TOFASCO, MACSPORTS, MANUFACTURER DEFENDANTS

DISTRIBUTOR DEFENDANTS, and RETAH;,ER DEFENDANT% %haﬂ Whem appropriate,
collectively be referred to hereinafter as ““DEFENDANTS ”

VENUE AND JURISDICTION

23.  Venue is proper in the Alameda County Supermr Coum pursuam to Code of Civil
Procedure §§ 394, 395, 395.5, because this Court 1S a cour‘t of competen‘t jurisdiction, becaus&
one or more 1mnstances of wrongful conduct occurred and contmues to oceur, i the County of

Alameda, and/or because DEFENDANTS conducted, and contmua to Qondu@tﬁ business in this

County with respect to the PRODUCTS.

24.  The California Superior Court has jurisdiction over this action pursuant to

California Constitution Article VI, § 10, which grants the Superior Court “original jurisdiction in




all causes except those given by statute to other trial courts.” The statute under which this action
1s brought does not specify any other basis of subject matter jm‘*isdicﬁ@n,

2>.  The California Superior Court has jurisdiction over DEFENDANTS based on

the State of California, or otherwise purposetully avail themselves of the California market.
DEFENDANTS’ purposeful availment renders the exercise of personal jurisdiction by California
courts consistent with traditional notions of fair play and substantial justice.

FIRST CAUSE O F AC 1ION

(Violation of Proposition 65 Agamst AEE efmdﬁmg}
26.  Plaintiff realleges and incorporates by reference,, as 1f fu]ly set forth herein,
Paragraphs 1 through 235, inclusive.
27.  The citizens of the State of California haveexpressly Sta;wd in Proposition 65 that
they must be informed “about exposures to chemlcals that cauSe canmf birth defects and other

reproductwe harm.” (Cal. Health & Safely Code § 25249 6 )

28.  Proposition 65 states, “[n]o person, In the course of domg business Shall knowingly
and 1intentionally expose any individual to a chemlcal knéwn to ‘thé Sta‘ﬁ,e to cause cancer or
reproductive toxicity without first giving clear and reasonable warmngto such individual....”
(Id.)

29.  On or about February 1, 2011, a sixtymday notice of viomtio.n (the “Notice™),
together with the requisite Certificate of M@ﬂt Was prowded to TOFASCO MACSPORTS, and

various public enforcement agencies sta,tmg tha‘t as a result of DEF ENDANTS manufacture

and/or distribution of the PRODUCTS, pur@hagers and users m the S’taﬁe of California were

being exposed to Lead resulting from the reasonably foreseeablc uses of the PRODUCTS
without the individual purchasers and users first ha:vmg been prowd@d w1th a “clear and
reasonable warning” regarding such toxic exposures.

30.  DEFENDANTS have engaged in the manufacture, imp@ﬁa‘tiom distribu‘tionﬂ and/or

otfering of the PRODUCTS for sale or use in violation of California Health & Safety Code §




25249.6 and DEFENDANTS’ manufacture, importation, distribution, __a.nd/or offering of the
PRODUCTS for sale or use in violation of Caﬁfemia H;eal_th & Safety Code § 25249.6 has
continued to occur beyond TOFASCO’s and MACSPORTS’ receipt of the Notice. Plaintiff
further alleges and believes that such violations will continue to occur into the future.

31.  After receipt of the claims asserted in the Notic:e? the appropriate public
enforcement agencies have failed to commence and diligently prosecute a cause of action against

DEFENDANTS under Proposition 65.

32. The PRODUCTS manufactured, 1mp0r‘ted dlsmbumd and/or Oﬁered for sale or
use in California by DEFENDANTS contained Lead above the allewable state limits.
33.  DEFENDANTS knew or should have known tha‘t th@ PRODUC TS manufactured,

imported, distributed, and/or offered for sale or use by DEFENDANTS in California mn*tamed
[.ead.

34, Lead was present in or on the PRODUCTS in su@h a w:‘:iy as to expose indi?idua]_s
to Lead through dermal contact and ingestion during the reasonably foreseeable use of the -
PRODUCTS. . o -

35.  The normal and reasonably foreseeable use of the PRODU CTS has Qaused and
continues to cause consumer and workpla,ce exposures o Leadi as such exposure is defined by
27 CCR § 25602(b). . . |

36. DEFENDANTS had knowledge that the nom'lal a,nd masonabiy foreseeable use of

the PRODUCTS would expose mdlwduals to Lsad ‘thmugh dermai mntact and ingestion.
37. DEFENDANTS intended tha:t such exposures to Le&d fmm the reasonafbly
foresecable use of the PRODUCTS would occur by thelr dehberaw non- acuden‘tal par‘tlmpatmn

in the manufacture, importation, dlstnbutlon and/or offer for sale or use of PRODUCTS to

individuals in the State of California.
38.  DEFENDANTS failed to provide a “clear andreasonable Wamiﬁg” to those
consumers and/or other individuals in the State of California who W@fi‘@ m Wh.()- could become

exposed to Lead through dermal contact and ingestion during the maéonably foreseeable use of

the PRODUCTS.
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39.  Contrary to the express policy and Stamtory pmhlbltmn of Pmposmon 635, enacted
directly by California voters, individuals exposed to Lead through d@rmai contact and mgestmn

resulting from the reasonably foreseeable use of the PRODUCTS S(ﬂd by DEFENDANT%

without a “clear and reasonable warning,” have suffemd and @ommm to suffer, irreparable
harm, for which harm they have no plain, speedy, or adequate rem@dy .a:t law.

40.  As a consequence of the abovemdescﬁbed acts, DEFENDANTS are liable for a
maximum civil penalty of $2,500 per day for each wola‘tmn pursuant to California Health &
Safety Code § 25249.7(b). .

41.  As aconsequence of the above-described acts, California Health & Safety Code
8 25249.7(a) also specifically authorizes the Court to grant injunctive relief against

DEFENDANTS.

Wheretore, plaintiff prays for judgment against DEFENDANTS as follows:
1. That the Court, pursuant to Cahforma Health & Saf@ty Code § 25249. ’7(b) assSess
civil penalties against DEFENDANTS in the amoum of $2 500 per da‘y for each wola‘tlon alleged

herein:

2. That the Court, pursuant to Cahforma Health & Safcty Code S 25249, '7(a)
preliminarily and permanently enjoin DEFENDANTS from manufa,@mrmgﬁ dl%mbutmg? and/or
offering the PRODUCTS for sale or use in Cahforma wrthout prowdmg “clear and reagonable

warnings” as defined by 27 CCR § 25601 as to ‘i:he harms assocla‘ted w1th exposures to Lead;

3. That the Court grant plaintiff hlS reasonable_ a‘ttorney& fees and costs of suit; and
4, That the Court grant such other and further relief as me@y be just and proper.
Dated: May [/, ReSpet:tquy ' Su.bmiﬁedﬁ,

THE CHANLER GROUP

i [ Bornstein
Attorneys for Plaintiff
RUSSELL BRIMER
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