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KINDLER, INC.; KINCO

-1-150, mclusnve, :

Josh Voorhees, State Bar No. 241436
Harris A. Weinstein, State Bar No. 282166
THE CHANLER GROUP

2560 Ninth Street ‘

Parker Plaza, Suite 214

Berkeley, CA 94710-2565

| Telephone: (510) 848-8880

Facsimile: (510) 848-8118

Attorneys for Plaintiff
Anthony E. Held, Ph.D., P.E.

DORSED
EN ATy

 ALAMEDA GOUNTY
DEC 62013

CLERK OF THE S:kﬁfﬁ!@ﬁ COURT
By“‘“‘i Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA
UNLIMITED CIVIL JURISDICTION

ANTHONY E. HELD, PH.D., PE.,
| Plaintiff,

V.

INTERNATIONAL; KINCO, LLC; and DOE&

Defendant.

oo AL 13705865

COMPLAINT FOR CIVIL PENALTIES

‘| AND INJUNCTIVE RELIEF

(Health & Safety Code § 25249.5 et seq.)
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) | NATURE OF THE ACTION

L | This Complaint is a represenfative action brought by plaintiff ANTHONY E.
HELD, PHLD., P.E. in the public interest of the citizens of the State of California to enforce the
People’s nght to be informed of the health hazards caused by exposures to di(2- |
ethylhexyl)phthalate (“DEHP”), a toxic chemical found in vinyV/PVC gloves sold by
defendants in California. o

2. By tlus Complamt, plaintiff seeks to remedy defendants’ contmumg failure to
wam Califonua citizens and other individuals about the risks of exposure to DEHP pment in
and on vinyl/PVC gloves manufaetmred. distributed, and offered for sale or use to consumers
and other 1nd1v1duals throughout the State of Cahforma.
-3 Detectable levels of DEHP are found i in and on the vinyl/PVC gloves that

defendants manufacture. dlsmbute and offer for sale to consumers and other individuals

| thmughout the State of California.

4.  Under the Safe Drinking Water and Toxic Enforcement Act of 1986, codified at

| Health and Safety Code section 25249. 6 et seq. (“Proposmon 65”). “In]o person in the course of
| doing business shall knowingly and intentionally expose any individual to a chemical knownto

the state to causecaneer or reproductive toxicity without first giving cle_ar and reasonable

 warning to such individual . . . " Health & Safety Code § 25249.6.

5.  Pursuantto Pmposrt:on 65, on October 24 2003, Cahforma identified and listed

"_DEHPasachemwalknowntoeausebmhdefectsandothertepmductweham. DEHPbecame

subject to the “clear and. reasonable warning” reqmrements of the act one year lateronOctobet
24 2004. Cal. CodeRegs txt. 27, § 27001(c); Health&SafetyCode §§ 252498 & |
25249.10(b).

6.  Defendants manufacture, distribute, import, sell, and offer for sale without health

hazard warnings in California, gloves_ with yinylll_’VC‘eomponems,containing DEHP that
require a warning under Proposition 65 including, but not limited to, the Kinco PVC Coated
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Work Gl_aves, Style: 7184G, UPC #0351 17 71 846 3. All such-gleves_with vinyl/PVC
components containing DEHP are referred to collectively heremafter as “PRODUCTS.”

| 7.  Defendants’ failure towamoonsumers and other »individuals in the State of
California of the health hazards associated with exposures to DEHP in conjunction with
defendants’ sales of the PRODUCTS are violations of Propositibn 65, and subject defendants,

- and each of them, to enjomment of such conduct as well as civil penaltles for each violation.

Health & Safety Code § 25249. 7(a) & (b)(1).
8. For defendants violations of Proposition 65, plaintiff seeks pnelumnary and

- permanent injunctive relief to compel defendants to pmvx_de purchasers or users of the
'PRODUCTS with the required warning regarding the health hazards associated with exposures

to DEHP. Health & Safety Code § 25249.7(a).
9. Pursuantto Health ,ande_a'fety Code section 252_49.7_(b)‘, plaintiff also seeks eivi_l

|| penalties against defendant for their violations of P:oposmon 65.

lO PlamtlffANTHONYE HELD PHD PE macltmnoftheStateofCahfonua.

who i is dedleated to protecting the health of Cahforma cmzens through the elimination or
:edneuon.of toxic exposures from consumer pmducts, and he brings thlsactton in the pubhc -

interest pursuant to Health and Safety Code section 25249.7(d). =
11. Defendant KINDLER, INC. (“KINDLER”) is a person in the course of doing

business within the meaning ofﬂedthﬂand Safety Code sections 25249.6 and 25249.11.

12. KINDLER manufactures, imports, dnstnbutes, sells, andlor offers the PRODUCTS
for sale or use in the State of Califomnia, or xmphes by its conduct that it manufaaures imports,
dxstnbutes sells, andlor offers the PRODUCTS for sale or use in the State of California.

' 13. Defendant KINCO INTERNAT!ONAL (“KINCO INTL.”) is a person in the
oourseofdomgbusmess thhmthemeamngofﬂealthand SafetyCodesecuons 252496and ,

‘ 2524911
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14, KINCO'INTL manufacmres importS, distributes, sells, andlor0ffersthe .

PRODUCTS for sale or use in the State of Cahforma. or implies by its eonduct that it

manufactures imports, dlstnbutes sells. andlor offers the PRODUCTS for saleoruse inthe

| State ofCahfomna.

15. }} Defendant KINCO LLC (“KINCO") isa person in the course of doing business -
wnthmthemanmgofﬂealthandSafetyOodesectxons252496and25249ll ‘
16. - KINCO. manufactures, imports, dnstnbutes. sells, and/or offers the PRODUCTS

‘ _vforsaleorusemtheStateofCahfonua,onmplmbyxtsoonductthat1tmanufacnnes imports, .

distributes, sells. andlor offets the PRODUCTS for sale or use in the State of California.
7 Defendants DOES 1-50 (“MANUFACTURER DEFENDANTS") are each a

‘person in the course of doing business within the meaning of Health and Safety Code sections

25249 6 and 25249 1L
18. MANUFACTURER DEFENDANTS mearch, test, dﬁlgn, assemble, fabricate,

-and manufacmre or imply by their conduct that they research. test, design, assemble, fabricate,
and manufaemreoneor_:moreofthe PRODUCTS offe:_‘edforsaleqruse in the State of

19 Defendants DOES 51-100 (“DISTRIBUTOR DEFENDANTS”) are each a pe:son
in the course: of domg busxness thlnn the meamng of Health and Sat'ety Code secuons 25249.6

: and25249 ll

20. DlSTRlBUTOR DEFENDANTS dxstribute. exchange transfer process, and

uanspottoneormoteof the PRODUCl‘Stomdmduals busmesses. or retailers for sale or use
: mtheStateofCahforma. '

Defendan(s DOES 101-150 (“RETAILER DEFENDANTS”) are each a person in

'thecourseofdomgbusmesswnhmthemeanmgofﬂealthandSafetyCodesectlons252496

and 25249.11.
22 RETAILER DEFENDANTS offer the PRODUCT S for sale to individuals in the

State of California. :
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23.  Atthis txme the true names of defendants DOES 1 through _150,'inélusive, are

unknown to plaintiff, who, therefore, sues said defendants by their fictitious names pursuant to

Code of Civil Procedure section 474, Plaintiff is informed and believes, and on that basis
alleges, that each of the fictitiously named defendants is mponsiblé for the acts and occurrences
allegedherem When ascertained, their tru names shallbertﬂéctedinanamendedcomplaint'

4. KINDLER KINCO INTL. KINCO, MANUFACTURER DEFENDANTS,
DISTR]BUTOR DEFENDANTS, and RETAILER DEFENDANTS shall, where appropnate
collectively be referred to as “DEFENDANTS."

| W |
25 Venueis proper in Alameda County Superior Court, pursuant to Code of Civil

. _Pmceduresecuons393 395, and 395.5, becausethstourttsacourtofcompetentJunsdlctwn,

beeause plaintiff seeks civil penaltm against DEFENDANTS.because one or more tnst,anos of

‘wrongful conduct oecurred. andoontnnue to'occur, mthls county, andlorbecause _
- DEFENDANTS conducted, and continue to conduct, business in Alameda County with respect

to the PRODUCTS

26, 'l'he Cahforma Supenor Court has Junsdtctmn over this action pursuant to
California Constitution Article Vl.vsqcuon 10, which grants the Superior Court “original
jurisdiction in all causes except those given by statute to other trial courts.” Thestatuteunda'
which this action s brought does nt specify any other basis of subject mafter jurisdiction.

21. The Caltfonna Superior Court has jurisdiction over DEFENDANTS based on |
plaintiff’s mformauon and good faith bellefthat each defendant is apu'son, firm, co:poratlon or
association that is actuzenofthe State ofCahfomta.hs sufﬁclentmxmmumcontacts mthe

’State of Cahforma. andlor otherwxse purposefully avmls 1tself of the Callforma market.

DEFENDAN'I‘S’ purposeful availment renders the exercise of petsonal jurisdiction by

,Cahfomm courts conslstent wnth tradmonal notions of fair play and substantial j Justtce
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~ (Violation of Proposnﬁon 65- Agunst All Defendants) |
28, Plamtnff realleges and moorporates by referenoe, as if fully set forth herem,

Paragmphs 1 through 27, mcluswe

29. . In enactnng Proposxtxon 65 in the preamble to the Safe Drmkmg Water and Toxxc

' Enforcement Act of 1986, the People of Cahforma expxessly declated thelr right “[t]o be -

informed about exposures to chemxcals that cause cancer, birth defects or other reproductive
harm.”

30, Proposmon65 states, “[n]opersonmthecourseofdomg business shall
knowingly and mtentlonally expose any individual to a chemical known to the state to cause

| cancer or reptoductxve toxxcnty without first gnvmg clear and reasonable warning to such

mdmdunl 7 Health & Safety Code § 25249.6.
31., On August 16 2013, plamtxft‘ s served a sixty-day notice of violation, together
with the tequxslte certificate of merit, on KINDLER, KINCO INTL., KINCO and certain public

: enforeement agencies allegmg that, as a result of DEFENDANTS’ sales of the PRODUCTS
‘contaxmngDEHP purchasexsandusersmtheStateofCahfommwerebemgexposedtoDEHP

resultmg from their reasonably foteseeable use of the PRODUC'I‘S without the mdlvxdual
purchasersandusers ﬁrsthavmgbeenprovxded wnha“clearandreasonable warning”

,rega:dmg the harms assoctated with such exposures, as requu'ed by Pmposmon 65.

32, DEFENDANTS manufacture 1mpo:t. dxstnbute. sell, and offer the PRODUCTS
for sale or use in violation of Health and Safety Code secuon 25249 6, and DEFENDANTS’
vnolattons have continued beyond their :eoetpt of platnuﬁ‘s snxty-day notxce of v;olatton.
DEFENDANTS’ violations are ongoing and contmuous in nature, and, as such, will continue in

33. After mexvmg plalntxff‘s sixty-day notice of vmlatton, none of the appmpnate

| pubhc enfoteement agencies. have oommeneed and diligently pmsecuted a cause of action -

'COMPLAINT FOR CIVIL PENALTIES AND INJUNCTIVE RELIEF
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agamst DBFENDANTS under Proposmon 65 to enforce the alleged v1olauons that are the
subject of plamtlff’s notice of v1olatton

34. The PRODUCTS that DEFENDANT S manufacture, import, distribute, sell, and
offer for sale or use in California cause exposunes to DEHP as a result_ of the reasonably
foreseeable use of the PRODUCTS. Such exposures caused by DEFENDANTS and endured by
consumers and other individuals in California are not exempt from the “clear and reasonable”
waruing requirements of Proposition 65, yet DEFENDANTS provide no warning.

35.  DEFENDANTS knew or should have known that the PRODUCTS they

, manufactured, imported, dxstnbuted sold, and oﬂ’ered for sale or use in Cal;t‘orma contamed

DEHP

36. DEHP is present in or on the PRODUCTS in such a way as to expose individuals
to DEHP through dermal contact and/or mgestlon_ during reasonably foreseeable use.
37, Thenormal audreasonably foreseeable use of the PRODUCTS has caused, and
oonnnues to cause, consumer exposures to DEHP as defined by title 27 of the Cahforma Code
of Regulatxons, sectlon 25602(b)

38. DEFENDANTS had knowledge that the normal and reasonably foreseeable use of

- the PRODUCTS exposed individuals to DEHP through dermal contact andlor ingestion.

39. DEFENDANTS intended that exposuxes ‘to DEHP fmm the reasonably

. foreseeable use of the PRODUCTS would occur by their deliberate, non-accxdental mcnpanon
in the manufacture xmportatnon, distribution, sale, and offenng of the PRODUCTS for sale or

use to consumers- andothermdwxduals mCahforma.
40. DEFENDANTS failed to prov:de a “clear and reasonable wammg” to. those

_consumers andothetmdlvxduals in California who were or who would become exposed to

DEHP thmugh dermal contact and/or mgcstnon resulting from their use of the PRODUCI‘S
41.  Contrary to the express pohcy and statutory prohlbmon of Proposmon 65 enacted

1 du'ectly by California voters, individuals exposed to DEHP thmugh dermal contact or ingestion

asa mult of their use of the PRODUCTS that DEFENDANTS sold without a “clear and
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’ reasonable” health hazard wammg have suffered, and conunue to suffer, m'eparable harm for

whxch they have no plain, speedy, or adequate remedy at law. . }
42. - Pursuant to Health and Safety Code sectlon 25249 7(b), as a consequence of the

| abovedescnbed acts, DEFENDANTS are hable for a maxnmum civil penalty of $2,500 per day
for each vxolanon. -

43, As a consequence of the above-described acts, Health and Safety Code

“ s.;ctien-25249;7(a)ﬂalso speciﬁcglly authorizes the Court to grant injunctive relief against

DEFENDANTS.

‘Wherefore, plaintiff prays for judgment against DEFENDANTS as follows:
1. That the Court, pursuant to Health and Safety Code section 25249.7(b), assess

“civil penalties against DEFENDANTS, and each of them, in the amount of $2,500 per day for
) eech 'violation; | | |

2. That the Court. pursuant to Hea.lth and Safety Code section 25249 7(a),

pxelxmmanly and permanently enjoin DEFENDANTS fmm manufacumng, dxstnbutmg,

oﬁ'ermg the PRODUCTS for sale or use in Cahfomm without first providing a “clear and
masonable ‘warning” in accordance with utle 27 of the Cahforma Code of Regulations, section
25601 et seq., regarding the harms assocnated wnt.h exposures DEHP; |
3. That the Court grant plaintiff his reasonable attorneys’ fees and costs of suit; and
4 Thatthe Court grant such other and fmha,rehefas may be just and proper

Dated: December 3,2013 | mmm Submitted,

: pTHECHANLERGROUP

By & M=
. Harris A. Weinstein =

Attorneys for Plaintiff '
- ANTHONY E. HELD, PH.D P.E.
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