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NATLIRE OF TI{p ACTIoN

I . ! This Complaint is a representativc action brought by plaintiff MICI{AEL

DIPIRRO in thc public intercst of thc citizens of thc State of California to enfbrce ihe Peoplc's

right to be infonned of the presence of di(2-eth-vlhexyl)phthalate ("DEHP"), a toxic chemical

hund in media holders sold in Calilbrnia.

2.ri By this Complaint, plaintiff seek.s to relnedy defendants' continuing failure to

warn California citizens about the ris[< o1'exposure to DEFIP prcsent in and on the nredia holdcrs

manufactured, distributed, and offercd for sale or usc to consumers throughout the state of

Calilbrnia.

3. ;i Fligh levels of DDI IP arc cerrmonly fbund in and on the uT edia holders that

defendants manulacture, distribute, and oflbr for sale to consumers throughout thc statc of

Caiifornia.

4.; I lJnder the Salb Drinking Water and Toxic Enforcernent Act of 1986, cotlified al

fleaith and Sai'ety Codc section 25249.6 el ,req. ("Proposition 65"). "[n]o person in the course ol

doing business shall knowingly and intcntionally cxpose any individual to a chcmical known to

the state to causc Lrancer or rcproductive toxicity rvithout first giving clcar and reasonable

warning to such individual. . . ." Healtlr & Safety Codc $ 25249.6.

5.- Pursuant to Proposition 65, on October 24,?O03, Califbrnia idcntilled and listed

DEIIP as a chernical known to cause birth defects and other reprcrduct.ive hann. DEHP became

subjcct to the "clear and reasonable warning" requircr:rents of the act one ycar latcr on October

24,2004. Cal. Code Regs. tit. 27, .s 27001(ci; Health & Safety Code ${ 75?49.8 &.

25249.10(b). DEHP is refened to hereinafter as the "LTSTED CHEMICAL."

5, I Defendants manufacture, distribute. and sell media holders. including, but not

Iimited to. the ,1very Se lJ-Adhesive C:S/DVD/Zip Pockets, Pack oJ' I A (#7372l) (#A 777 I I 73721

l), that contain DEHP in levels that require a warning under Proposition 65. All strch rnedia

holders containing DEHP arc retbrred io collectivcly hereinaller as "PRODUCTS."

(JOMPLAINI' FOR III VIl, I'ENALI'IES AND INJLNCTIVE R E,[-TEF
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7.'": Defendants' ihilure to \varn consumers and other indi"-iduals in the state of

California about their exposure to the LISTED CHEMICAL in conjunction with defendants'

sales of the PRODUCTS is a violation of Proposition 65, and subjccts defcndants to cnjoinntent

of such conduct as well as civil penalties for each violation. Health & Safety Code $ 25249.7{a)

& (bxl).

8-i For defendants'violations of Proposition 65, plaintiff seeks preliminary and

permancnt injunctive relief to cornpel defcndants to provide purchascrs or users of the

PRODUCTS with the requiled warning regarding the heahh hazards of the LISTED

CHEMICAL. Flcaltlr & Safety Code $ 25249.7{a).

9'f, Pursuanr to Health and safety codc section 75249'7t'b)' plaintiffalso seeks civil

penalties against defendants for their violations of Proposition 65,

PARTTf,S

10..1 Plaintiff MICHAEL DIPIRRO is a citiz,en of the state of California who is

dedicated to protecting thc healtb of California citizens through the elimination or reduction of

toxic exposures from corsulner products; and he brings this action in the public intercst

pursuant to Hcalth and Safety Code scction 25249.7t[).

I l.r-: Defendant AVERY DENNISON CORPORATION ("AVERY") is a person in the

course of doing business within the meaning of Health and Safety Code section 25249-11.

l2.I AVERY manufactures, distributes, and/or offers the PRODUCTS for sale ot use in

the state of California, or implies by its conduct that it manufactures, distributes, and/or offers

the PRODUCTS for sale or use in the state of California.

13.! Defendants I)OES l-50 ("MANUFACTURER DEFENDANTS") are each

persons in the course of doing business within the meaning of Health and Safety Code section

25249.n.

I4.Il MANUFACTURER DEFENDANTS research, test. design, assemble, fabricatq

and manuf'acture, or imply by their conduct that they research, test, design. assemble, fabricate,

COMPLAINT FOR CIVII, PENALTIES AND INTN'{CTI\,'E RELIEF
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and manufasture ous or more of the PRODUCTS offered li:r sale or use in the state ol'

Califomia.

l5.i I Defendants DOES 5l-100 ("DISTRIBUTOR DEFENDANTS') are each a person

in the course of doing [:usiness lvithin the rneaning of Health arid Safety Code section 25249.11.

16.I DISTRIBUTOR DEF-EII.DA}ITS distribute, exchange, transfer, process, andlor

transport onc or more of the PRODUCTS to individuals. bu^sincsses, or retailers for sale or use

in the statc of Calilornia.

17. --l Defendants DOES l0l -150 ("RETAILER DEFENDANTS") are each a person in

tlre course of doing business rvithin tlre meaning of iicalth and Safety Code section 25249.1l,,.

llt,:l RETAILER DEI;INDANTS oftbr the PRODUC:TS for sale to intiividuals in Lhe

state of Califbrnia.

19.1: At this time, thc true names of dclbndants DOES I ttrrough 150. inclusive, are

unknown to plaintiff, rvho, therefore . sues said det'endants by their fictitious nam$s pursuant to

Code of Civil Procedure section 474, Plaintiff is inforr:red and believes, and on that hasis

alleges, that each of tlre fictitiously namcd defcndarrts is lcsponsible for thc acts and occurrc'nccs

alleged her cin. When ascertained, thcir tluc namcs shall bc rcflcctcd in an amended complaint.

20.,.l AVERY, MANUTACTURER DEFENDANTS, DISTRIBUTOR

DEFENDANTS, and RETAILER DEFENDANTS shall, where appropriate, collectively be

referred to as "DEFENDANTS."

VENUE ANT} JURTSDICTION

21. I Venue is proper in the Alamcda County Superior Court. pursuant to Code of Civil

Procedure sections 393, 395, and 395.5. bccause this Court is a coutt of competent jurisdiction,

because one or rnore instanccs of wrongful conduct occurred. and continue to occur, in Alameda

County, andlor because DEFENDANTS conducted, and continuc to c<rnduct, business in this

county with rcspect to the PROIIUCTS.

22. L The California Superior Court has jurisdiction over this action pursuant to

Califomia Constitution Article VI, section 10, which grants the Superior Court "original

COMPLAINT FOR CIVIL PENALI'lES AND INJL]NCI'IVE RELIITF
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jurisdiction in all causes except those given by statute to other trial courts." The statute under

which this action is brought does not specify any other basis of subject matter jrrrisdiction.

23. - The Califbrnia Supcrior Court has jurisdiction over DEFENDANTS based on

plaintiffs inlormation and good taith be lief that each defendant is a person, firm, corporation or

associatiou that is a citizen of the state of California, has sutficient nrinintum contacts in the

stare of California, and/or otherw.ise purposefi.rlly avails itself of the California markct.

DEFENDANTS' purposcful availmcnt rsndcrs the cxcrcise oipersonaljurisdiction by

California courts consistent r,vith traditional notions of fair play and substantial justice.

FIRSI'CAI-SE OF ACTION

(Violation ol Proposition 65 - Against All llcfendants)

24.r Plaintiff rcalleges and incorporates by refercncc, as if fuliy set fotth ltcrcin.

Paragraphs I through 23, inclusive.

25. -l In enacting Proposition 65, in the preamble to the Sale Drinking Watcr and Toxic

Enforcemenr Act of 19t16, the People of California expressly declare their right "[tlo bc

informed about cxposures to chcnricals that cause canccr', birth defccts. or other reproductive

harm."

26.', Proposition 65 states, "[n]o pcrson in the course of doing business shall

knowingly and intentionally exprrse any individual to a chemical krrown to the statc to cause

cancer or reproductive toxicity u,ithout first giving clear and reasonable warning to such

individual. . . ." Health & SafetyCode $ ?5249.6.

21.L On Septemt:er -30. 2013, plaintiff s sixty-day notice of violation, together r.vith the

requisite cartificatc of merit, u'as provided to AVERY and certain public eutbrcement agcncies

stating rhar. as a result of DEFENDANTS' sales of the PRODUCTS containing the LISTED

CHEMICAL, purchasers and users in thc state of California wcre being cxposed to thc LISTED

CHEMICAL resulting from the reasonably foreseeable uses of the PRODUCTS. withoul the

individual purchasers and users first havilg been provided rvith a "clear and reasottable

waming" regarding such toxic exposures, as rcquired by Proposition 65.

CON4PLAIN.I TOR CIViL PENALTIES AND INJLjNCTIYL RI:LIEF
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28. -l DEFE}{DANTS have engaged in the manulbcfure, distributiorr, anci offering of

the PRODLICTS for sale or use in violation of Flealth and Safety Code section 25249.6, and

such violations have continusd to occur bcyond DEFENDANTS' reccipt of plaintiffs sixty-day

notice of violation. As such, DEFENDANTS' violations are ougoing and continuous in na[ure,

and will contiuue [o occur in thc future.

29.Ii Aftcr reeeiving lhe claims asserted in the sixty-day notice of violation, the

appropriate public cnforccnrent agcncies havc failed to colnmence and diligently prosccute a

cause of action against DEFENDANTS under Proposition 65.

30.1- The PRODUCTS manufactured. distributetl, and offered ftir sale or use in

California by DEFENDANTS contain the LISTED CHEMICAL in amounts atrove the

allowable statc lirnits. such that they rcquire a "clear and rcasonable" warning undcr Proposition

65.

31. I DEFENDANTS knerry or should have known that rhe PRODUCTS they

manufacture, distribute, and offer for sale or use in California contain the LISTED

CHEMICAL.

32.I The LISTED CHEMICAL is prescnt in or on the PRODUCTS in such a way as to

expose indjviduals through dermal contact andior ingestion during reasonably lbreseeable use.

3-1. - The normal and reasonably tbresceable uses of the PRODUCTS have caused, and

continue ro cause. consumer exposures to the LISTED CHEMICAL, as such exposures are

defincd by Catifornia Codc of Regulations title 77 , section 25602{b).

34.I DEFENDANTS had knou'ledge that the norrnal and reasonably foreseeable uses

of the PRODUCTS cxpose irrdividuals tn thc LISIED C{IEMICz\L through derrual contact

andlor ingestion.

35.1- DEFENDANI'S ;ntcnded that such cxposures to thc LISTED CI-IEMICAL fi'om

the reasonably lbreseeable uses of the PRODUCTS rvould occur by their delibcrate, non-

accidental participatiorr in the manufaciure, distribution, and off-ering of the PRODUCTS for

sale or use to individuals in the state of California.

C:OMPLAINT Fi}R CI\{L PENALTIES A)iD INJUNC I\E RELIEF
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36.,1 DEFENDANTS failed to provide a "clear and reasonable waning" to those

consumers and other individuals in the state of California who were or who rvould become

exposed to the I-.ISTED CHEMTC.AL rhrough dennal contact and/or ingestion during the

reasonably foreseeable uses ofthe PRODUCTS-

l7.ll Contrary to the express policy and statutory prohibition of Proposition 65 enasted

directly by California voters, individuals exposed to the LISTED CHEMICAL through dermal

contact andior ingestion resulting from the rea.sonably foreseeable usc ofthe PRODUCTS sold

by DEFENDANTS without a "clear and reasonable warning', have suftbred, and continue to

sufilsr, ireparable harm for which they have uo plain, speedy, or adequate renrdy at law.

38.I Pursuant to Health and Safety Code section 25249.7(b), as a consequence of the

above-described acts, DEFENDANTS are liabls for a maximum civii penalty of $2,500 per day

for each violation.

39.I1 As a consequence of the abor.e-described acts, I{ealth and Saftty Code

section 25249.7{a) also specifically authorizes the Court to grant rnjunctive relief against

DEFENDANTS.

PAAYER FOR RELIEF

Wherefbre" plaintiiTprays for judgnrent against OEFENDANTS as follows:

I. That the Court, pursuant to Health and Safety Code section 25249.7ib), a-ssess

civil penalties against DEFE|{DANTS in the arnount of $2,500 per day tbr each violation;

2. That the Court, pursnant to Health and Safety Code section 25249.7ta),

preliminarily and permanently enjoin DEFENDANTS from manufacturing, distributing, or

offering the PRODUCTS for sale or use in California without first provi<ling a 'tlear and

reasonablc warning" as defined by California Code of Regulations title 2'1 , section 256O1 et

seq., asto the harms associated with exposures the LISTED CHEMICAL;

3. That the Court grant plaintiff his reasonable attorneys' Ibes and costs of suit; and

4- That the Couft grant such other and further rslie f as may be just and proper.

COMPLAI'}{T FOR CIVIL PENALTIES AND INJUNCTTVE RELIEF
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Dated: November'i|,2014

Attorneys for Plaintiff
MICHAEL DIPIRRO

COMPLAINT FOR CIVIL PENALTIES AND INJUNCTIVE RELIEF


