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SUMMONS
(crTACtoN JUDtctAL)

NOTICE TO DEFENDANT:
(AVISO AL DEMANDADO):

HOME DEPOT, INC., THE AGENCY, INC.. KTC SLAMS, INC.,AND DOES I - 25 INCLUSIVE
YOU ARE BEING SUED BY PLAINTIFF:
(LO ESTA DEMANDANDO EL DEMANDANTE):

King Pun Cheng

FOR COURT USE ONLY(soLo PARA uso DE LA CORTE)

78t,4

NOTICE! You have been sued The court may decide aga,nst yo, *'thoutou,. b;,ng n"-o ,'r"ttl* ,."roo"o *,thn 30 davs Read the informationDEIOW

n: :if j?:iiFT[lJil,'^:l:'Jli;;TIT:,::;,j::'ir#Tffs 
::1:*: r?:J:1,:^ i,yr,r:? !e:p:nse.at this court and have a copy::[';:'n:f ''lj: AfJ?j,il i*lffiy l#1ff::,:i:*;::'y yiy: ji:i:l:ri!!il1!xffi::u::i:l;:'iJl ;::iii::1ii",: ;"',"ii",,8ffiJiil:,Iil3:,.i":i#;:i"ilii,,iiij1t";:#ttjii::rii,ii:;rjili|i+li::lii?i:"i,"J';:?:',"J#,[#ffiL33:1,,:T.l::".1,1J

3::"T"1[?;ff""[:'J5yJ *f-;**jlf,#:[".""",:*,- -1i,d,"".'".fi[Ji::::j[{i:Xll'i;m:ffi,,,i:,Ty?1il;B:;:i
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;i;:"* 
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::Xyj;:ff:Xiilfl""j;"J3?,#i;,.,,J"'jl:f.jl;,1*l*:i.""q::i;:ry i4ili'J,'li;Jl"',Uf.:?ffi'Lili:giillnff IJ1S,?"J1"",0 ,"u, .noil;l:il i:i;'[il:],ffi"9i:?.:":::f:i:::'":"ljxll",!{l i:i:,fi:".:,i,'1 |ffi; ;""ff:i:?"":,il:':::'I [:lJ:J#:l";'"':alAVtso! Lo han demandado si no responde a"rt. Ju so'iii' ,,r""Z,il i*0"' ii""ii');Jffi: n:i':rn:?:Ji:::;l ILH;'rI;ff:continuacion
Tiene 30 DIAS DE ]ALENDARI) despu6s de que le entreguen esta citacion v oage!9s regates para presentar una respuesta por escritoen esracafteynacerqueseentrequeunacopiaal clemandante LJnicaftaounattaiaiabrefonicanoto'protugii'srrespuesra porescritotienequeestaren formato legal correcto tl dnsua q;u p'o.,u,", ,i iuro 

"n 
la corte Es posible que haya un formurario que usted puecra usar parasu respuesra.Puede encontrar estos formularios de la cofte y mas inrormacii,, ii .l-cZiri-'iJ avucri de tas cortes di-Catifor,ia (wwwsucorte ca gov,, e,, /abiblioteca de leyes de su condado.o en la cone que le qtte6ls mas cerca. si no [ueae pagar ra cuota (ie presentacion, pida al secretario de ta corte

ifZE i: ,Zi::,':::i;: if,"J:i';7:,,1"::i:::::li:fis-" pi*",'r, . ,',"'![,2"" a tiempo puede perder et caso por incuntplniinto y ta cofte te
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The name and address of the court is:
(El nombre y direccion de ra cofte esl Sr-rperior c'ourt of calilbrnia-
County of San Dtego, Hall of Justicc
330 West Broadway, San Diego, CA 92l0l

_3r-rg r1gr1177s€u-NP€rl 
I

The name, address, and telephone number of plaintifls attorney, or plaintiffv;ithcut an attorney, is:(El nombre' la direccion y el numero de telefono del abogado cl'ei:l de'mantdante. o del demanJinte que no tiene abogado, es)Parker A. Smith- Attorney at Law. 2l 73 Salk lr,.nu.. Suire #250. Carlsbad. CA 9200g

CASE NUMI]EI]
(Nunero del Caso)

DArE: ntf ? r l_1lt crerkhv(Fecha) u Lv .r I 4U tt rsee,jntl,;nr B. Chandlgf
lFor froof of service of this- summons. usc proof of service of Sum ;;;: (;;;r;os-0, ol l-

, Deputy
(Adlunto)

(Para prueba de entrega de esla citation use etformurario proofor suruiJe"or';;;;;;:h os,010))
-rsi* - NOTICE TO THE PERSON SERVED: you are served

1. I I as an individual defendant
2. a-] as the person sued under the fictitious name of (specify)

under: f_] Ccp 416.10 (corporation)

t j CCp 416 20 (defunct corporation;
f'_l CCP 4j6 40 (association or partnership)

f_l other (specify).
[--l Oy personal delivery on (date).

[]rI
D

CCP 416.60 (minor)
CCP 41 6.70 (conservatee)
CCP 416.90 (authorized person)
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Parker Smith, Esq., (CSB # 290311\

la1ker A. Smith, Attorney at Larv
2173 Salk Ave., Suite 250
Carlsbad, CA 92008
Telephone: (760)579-7600

Attorneyfor Plaintffi Kingptm Chens

KINGPUN CHENG.

plaintiff,

and

HOME DEPOT, INC.,
THE AGNECY,INC.,
KTC SLAMS,INC.,
AND DOES I -25 T]\CLUSIVE

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

UNLIMITED CIVIL JURTSDICTIOI{

CASE NO. : 37-20 1 441O43TT}-CU-NP€TL

COMPLAINT FOR CIVIL PENALTIES
AND INJUI{CTIVE RELiEF

(Cal. Heulrh & Safety Code g 2S2Jg.6 et .req.)

)
)
)
)
)

)
)
)
)
)
)
)
)Defendant.

l' This complaint is a representative action brought by plaintiff Kingpun cheng. in
the public interest of the citizens of the State of califbrnia. to enforce the people,s right to be
infbrmed of the presence of lead and lead compouncls. atoxic chemical fbund in T'he Agency,s
cold Stem fbr American Standard 580i9 (upco139645g019g) sold in califbrnia.

CO}IPLAI\T FOR CI\'IL PE\AL-TIES .\\D I\JU\CTI\.E RELIEF
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2' By this complaint' plaintiff seeks to remedy DEFENDANTS continuing failures t
warn california citizens about their exposure to the toxic chemicar in or on certain products that
DEFENDANTS manufacture, distribute and/or offer for sale to consumers throughout the State
of California.

3' High levels of lead and/or lead compounds are commonly fbund in The Agency
cold Stem for American Standard 58019 (UPCOl39645g0l9g) that DEFENDANTS
manufacture' distribute and/or offer for sale to consumers throughout the State of california.

4' under California's Sat-e Drinking water and Toxic Enforcement Act of 19g6.
califbrnia Health & Saf'ety code $ 2524g.6et seq. (proposition 65), ,.No person in the course of
doing business shall knowingiy and intentionally expose any individual to a chemical known to
the state to cause cancer or reproductive toxicity without first giving clear and reasonable
warning to such individual. .." (car. Hearth & Sa/ety Code $ 25249.6.)

5' California identified and listed Lead and Lead compounds as a chemical known
to cause birth def'ects and other reproductive harm. Lead became subject to the waming
requirements of Proposition 65 for developmental toxicity beginning on Februar y 27, r9g7 and
for cancer toxicity on october l,1992. (27 ccR l^ 27002; Cal. Health & Safety Code g 25219.6.

6' Lead and lead compounds shall hereinafter be referred to as the ,,LISTED

CHEMICAL.''

7 ' DEFENDANTS manuf.acture' distribute and/or sell products containing excessive
levels of the LISTED CHEMICAL including, but not limited to The Agency's cold Stem fbr
American Standard 58019 (uPC01396458019s). All such products conraining the LISTED
CHEMICAL shall hereinafter be ref-erred to as the .,pRoDUCTS,.,

8' DEFENDANTS' lailures to warn consumers and/or other individuals in the State
of california about their exposure to the LISTED cHEN,flcAL in conjunction with def.endants.
sale of the PRODUCTS is a violation of Proposition 65 and subjecrs DEFENDANTS to
enjoinment of such conduct as rvell as civil penalties for each such violation.

9' For DEFENDANTS'violations of Proposition 65, plaintiffseeks prelirninary
injunctive and permanent injunctir,'e relief to compel DEFENDANTS to provide pr.rrchasers or

CO}IPLAIYI FOR C IvII, PE\ALTIES A\D t\JU\CTII E RET,IEF
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users of the PRODUCTS with the required rvarning regarding the health hazards of the LISTED
CHEMICAL. (Cat. Healrh & Safety Corte g 252J9.7(a).)

l0' Plaintiff also seeks civil penalties against DEFENDANTs for their violations of
Proposition 65, as provides for by califbrnia Health & Safety code $ 25249.7(bl.

PARTIES

I l' Plaintiff Kingpun cheng is a citizen of the city of Carlsbad, county of San Diego,
in the State of california, who is dedicated to protecting the health of california citizens throush
the elimination or reduction of toxic exposures from consumer products, represented by and
through its counsel of record, Parker A. Smith, Attorney at Law. plaintiff brings this action in
the public interest pursuant to califbmia Hearth & Safbty code g 25249.7.

12' Defendant Home Depot, Inc. ("DEFENDANT") is a person doing business within
the meaning of California Health & Safety Code g 25249.11.

13' Defendant Home Depot, Inc. manufacture, distribute, and/or offer the pRoDU
for sales or use in the State of california or implies by their conduct that it manuf-actures,
distributes and/or offers the PRODUCTS for sale or use in the state of calilbrnia.

14. Defendant The Agency, Inc. ("DEFENDANT") is a person doing business
within the meaning of california Health & Safety code g 25249.rr.

15. Defendant The Agency, Inc. manufacture, distribute, and,/or offer the
PRODUCTS lbr sales or use in the State of califbrnia or implies by their conduct that it
manuf'actures' distributes and/or offers the PRODUCTS fbr sale or use in the State of califbrnia.

16. Defendant KTC Slams, Inc. ("DEFENDANT") is a person doing business
within the meaning of califomia Health & Safety code g 25z4g.lr.

l7' Defendant KTC Slams, Inc. manufacture, distribute, and/or offer the
PRODUCTS fbr sales or use in the State of califbrnia or irnplies by their conduct that it
manufbctures' distributes and/or of'fers the PRoDUCTS fbr sale or use in the State of califbrnia.

l8' Defendants named in paragraphs 12, l.{. and 16 archereinafter refbrred to
collectively as "Detbndants"

CO}IPL.-\I\T FOR CI\ IL PE\AL TIES A.\D I\JL.NCTI!,E RELIEF
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l9' The identities of DoES l-25 areunknown to plaintiff at this time. plaintiff
suspects that they are business entities with at least ten or more employees that have sord,
authorized the distribution, or sale of the said products under the name ,.The Agency, Inc.,,and
other brand names, that contain and/or produce lead, fbr sale rvithin the State of califbrnia.
without giving clear and reasonable warning.

20' Defendants named in paragraphs 12, 14,l6,and l9 have at all times relevant
hereto authorized the manufacture, distribution, or sale of the products under the brand name
"The Agency' Inc'" and other brand names, that contains and/or yields lead, for sale within the
State of Califbmia.

2l ' Venue is proper in the San Diego county Superior court, pursuant to code of
civil Procedure $ {i 394, 495,3g5'5,because this Court is a court of competent jurisdiction,
because one or more instances of wrongful conduct occurred, and continues to occur, in the
county of San Diego and/or because DEFENDANTS conducted, and continue to conduct.
business in this County with respect to the PRODUCTS.

22' The califomia Superior court has jurisdiction over this action pursuant to
califomia constitution Article vl, $ 10, which grants the Superior court ,.original jurisdiction in
all causes except those given by statute to other trial courts." The statute under which this action
is brought does not specily any other basis of subject matter jurisdiction.

23' The califbrnia Superior court has jurisdiction over DEFENDANTS based on
plaintiff s information and good faith belief that each defendant is a person, firm, corporation or
association that either are citizens of the State of calitbrnia, have sutficient minimum contacts in
the State of california, or otherwise purposefully avail themselves of the califomia market.
DEFENDANTS' purposeful availment renders the exercise of personaljr-rrisdiction by Californi
coul'ts consistent with traditional notions of fair play and substantial iustice.

FIRST CAUSE OF ACTION

(Violation of Proposition 65 - Against Defendant)

CO}IPL.\t\T FOR CII IL PE\{LTIES {\D I\JL\CTI\.8 REI-IEF

{



I

2

J

.,

5

t)

'7

8

9

l0

il

t2

l4

l5

l6

T7

l8

l9

20

2l

22

t-t

1.1

l)

26

2'7

28

24' Plaintiff alleges and incorporates by reference, as if full reference, as if full set
forth herein, paragraphs I through 23, inclusive,

25' The citizens of the State of califbmia have expressry stated in the safe Drinking
water and Toxic Enfbrcement Act of 1986, california Health & Safety code $ 2524g.5,et seq.
(Proposition 65) that they must be informed "about exposures to chemicals that cause cancer,
birth defects and order reproductive harm." (Car. Health & safety Code $ 25249.6.)

26' Proposition 65 states, "No person in the course of doing business shall knowingly
and intentionally expose any individual to a chemical known to the state to cause cancer or
productive toxicity without lrrst giving clear and reasonable warning to such individual (Id.),,

27 ' on January 27 ,2014 a sixty-day notice violation, together with the requisite
certificate of merit, was provided to DEFENDANTS, other potential violators and various public
enforcement agencies' including the california Attorney General's office, stating that as a result
of the DEFENDANTS'sale of the PRODUCTS, purchasers and users in the State of california
were being exposed to the LISTED CHEMICAL resulting from the reasonably foreseeable users
of the PRODUCTS, without the individual purchasers and users frrst having been provided with
a o'clear 

and reasonable waming" regarding such toxic exposures.

28' DEFENDANTS have engaged in the manufacture, distribution and/or offering of
the PRoDUCTS for sale or use in violation of california Health & Safety Code g 25249.6 and
DEFENDANTS'manufacture, distribution and/or ofl-ering of the pRoDucTS for sale or use in
violation of california Health & Saf'ety Code $ 25249,6has continued to occur beyond
DEFENDANTS' receipt of plaintiffls sixty-day notice of violation. plaintiff further alleqes and
believes that such violations will continue to occur into the future.

29' After receipt of the claims asserted in the sixty-day notices of violation, the
appropriate public enforcement agencies have failed to commence and diligently prosecute a

cause of action against DEFENDANTS under proposition 65.

30' The PRODUCTS manufbctured, ciistributed, and/or off'ered for sale or use in
california by DEFENDANTS contained the LISTED CHEMICAL above the allowable state
limits.
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31' DEFENDANTS knerv or should have known that the PRODUCTS manufactured,
distributed' and/or for sale or use by DEFENDANTS in california contained the LISTED
CHEMICAL.

32'The LISTED CHEMICAL was present in or on the pRoDucrS in such a way as
to expose individuals to the LISTED CHEMICAL through dermal contact and/or ingestion
during the reasonably foreseeable use of the PRODUCTS.

33' The normal and reasonably foreseeable use of the pRoDUcrS have caused and
contlnue to cause consumer exposure to the LISTED CHEMICAL, as such exposure is defined
by 27 CCR$ 2s602(b).

34' DEFENDANTS had knowledge that the normal and reasonably foreseeable use of
the PRoDUCTS would expose individuals to the LISTED CHEMICAL through dermal contact
and/or ingestion.

35' DEFENDANT intended that such exposures to the LISTED CHEMICAL from the
reasonably lbreseeable use of the PRODUCTS would occur by their deliberate, non-accidental
participation in the manuf'acture, distribution and/or ofl'er fbr sale or use of pRoDUCTS to
individuals in the State of California.

36' DEFENDANTS failed to provide a "clear and reasonable warning,, to those
consumers and/or other individuals in the state of california who were or who could become
exposed to the LISTED CHEMICAL through dermal contact and/or ingestion durine the
reasonably fbreseeable use of the PRODUCTS,

37' contrary to the express policy and statutory prohibition of proposition 65, enacted
directly by Califomia voters, individuals exposed to the LISTED CHEMICAL through dermal
contact and/or ingestion resulting from the reasonably fbreseeable use of the PRODUCTS, sold
by DEFENDENT without a "clear and reasonable rvarning," have suffered. and continue to
suffer' irreparable harm. fbr which harm they have no plain, speedy or adequate remedy at law.

38' As a consequence of the above-described acts, each DEFENDANT is liable for a
maximum civil penal of $2'500 per day for each violation pursuant to calitbmia Health& Safetv
Code g 25249.7(b).
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39' As a consequence of the above-described acts, california Health & Safety code $252a9'7(a) also specifically authorizes the court to grant injunctive relief aeainst
DEFENDANTS.

40' wherefbre' plaintiff prays for judgment against DEFENDANTS as set tbrth
hereinafter.

PRAYER FOR RELIEF
wherefbre, plaintiff prays for judgment against DEFENDANTS as follows:

l ' That the court, pursuant to califomia Health & safety code g 2524g.7(b), assess
civil penalties against DEFENDANTS, in the amount of $2,500 per day tbr each violation
alleged herein;

2' That the court, pursuant to california Health & Safety code g 2524g.7(a),
preliminarily and permanently enjoin DEFENDANTS from manufacturing, distributing or
offering the PRODUCTS for sale or use in California, without providing ,,clear 

and reasonable
warnings" as detailed by 27 ccR $ 25601,as to the harms associated with exposures to the
LISTED CHEMICAL;

3' That the court grant plaintiff his reasonable attorneys, fees and cost of suit: and
4' That the court grant such other and fuither relief as may be just and proper.

Respectf ully S ubmitted,
Dated:1-\'lC,t,L(- r, r
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Parker A. Smith, Attorney at Law

Parker Srnith, Esq.
Attorney for plaintifT


