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li*.1*trh, E_sq., (CsB# 2s03 t t )Law Office of parker A. Smith, pC
2173 Salk Ave. #250, Curlrb;, Ci-qZ0oSTelephone: 6lg_335_5697

Attorney for plaintiff, King pun Chens
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CASE NO. : 37-2015,00009004_CU_NP_CTL

TIRST AMENDED COMPLAINT FORglvrl, pENALrrEs AND rNI]r,rclivn
RELIEF

(Cal. Heatth & Ssfety Code g 2524g.6 et seq.)

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

UNLIMITED CIVIL JURISDICTION

KING PUN CHENG,

ptaintiff.

and

MUELLBR STREAMLINE CO.,
HOME DEPOT INC., AND
DOES 1 -25 INCLUSIVE

Defendant.

)
)
)
)
)
)
)
)

)
)
)
)

NATURE OF THE ACTION
l ' This complaint is a representative action brought by plaintiff King pun cheng, inthe public interest of the citizens of the state of california, to enforce the peopre,s right to beinformed of the presence of lead and lead compounds, a toxic chemical found in Mueller

Streamline's Hot and cold Stem for Price Pfister Pp-45cD-NL (upc 0139d45s0716) sord in
California.
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2' By this complaint' plaintiff seeks to remedy DEFENDANTS continuing fairures t,

;J":::lT,."::ll""T 
abour their exposure to the toxic chemical in or on cerrain products thatuu Pruuucls thaDEFENDANTs manufacture' distribute and/or offer for sale to consumers throughout the stateof California.

3' High levels of lead and/or read compounds are commonly found in Mue,er:t lvlueller

,-r*:^':,::t"ro 
cold Stem for price pfister pp-4scD-NL (upc 0r3e64s80 716) that)v/ r()., Inat

:r:t,,T":NTS 
manufacture' distribute and/or offer for sare to consumers throughout the Stateof California.

4' Under california's Safe Drinking water and Toxic Enforcement Act of r gg6.
LI^^t+l- o - ^

1ut ut I y6o,

::::-::i,r:: faretr 
code g 2s24e 6et seq. (proposition 65), ,No person in the course of. rrr rlrtr gourse o

:j::-t:::shall 
knowinglv and intentionailv expose any individual to a chemicar known torrrrv4l t(II(the state to cause cancer or reproductive toxicity without first giving clear and reasonablewarning to such individuar. .." (Car. Hearth & safety Code $ 2524g.6.)

5' california identified and listed Lead and Lead compounds as a chemicar known

:":::::::1':"'and 
other reproducrive harm. Lead became subject to the warning' 4r rrrrt6

:::::::" :lo,ooosition 
65 for developmental toxicitv beginning on Februar y 27, te87 andJ Lt) LtOl AnQ,for cancer toxicity on october 1, 1gg2. (27 ccR f 27002, Cat. Health & safety Code g 2524g,6.6' Lead and lead compounds shall hereinafter be referred to as the ,,LISTED

CHEMICAL.''

7 ' Defendants manufacture' distribute andlor sell proclucts containing excessive Ievel

:::T"::j:::::rrcAl 
incruding, but not rimited ro First watch rnterrocking Dead Bort

::::::::1r0":r1l_1{1r 
such products containing the LTSTED cHEMTcAL shau hereinafterbe referred to as the ,,PRODUCTS.,,

8' DEFENDANTS' failures to warn consumers and/orother individuals in the stateof california about their exposure to the LISTED CHEMICAL in conjunction with defendants,sale of the PRODUCTS is a violation of Proposition 65 and subjects DEFENDANTS toenjoinment of such conduct as well as civir penalties for each such vioration.
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9' For DEFENDANTS'violations of Proposition 65, praintiff seeks preliminary
injunctive and permanent injunctive relief to compel DEFENDANTS to provide purchasers orusers of the PRODUCTS with the required warning regarding the hearth hazards of the LISTEDCHEMICAL. (Cat Health & Safegt Code g 25249,7(a) )

l0' Plaintiff also seeks civil penalties against DEFENDANTS for their violations ofProposition65,asprovidesforbyCaliforniaHealth&SafetyCode$25249'7(b)

PARTIES
l1' Plaintiff King Pun cheng is a citizen of the city of carlsbad, county of San Diegc

;j::::,1t"]"1,"1:: 
*"^" dedicated to protecting the health of california citizens throughwrLr.z,slrs tlrrOugnthe elimination orreduction of toxic exposures from consumerproducts, and brings this action inthe public interest pursuant to california Hearth & Safety code g 25249.7.

r2' Defendant Mueller Streamline co. (,,DEFENDANT") is a person doing businesswithin the meaning of california Health & Safety code g 25249.11.
l3' Defendant Mueller Streamline co. manufacture, distribute, and/or offer the

PRODUCTS for sales or use in the State of california or implies by their conduct that it
manufactures' distributes and/or offers the PRODUGTS for sare or use in the State of california.

14' Defendant Home Depot' Inc. ("DEFENDANT") is a person doing business within
the meaning of carifornia Hearth & Safety code g 25249., ,

l5' Defendant Home Depot Inc., manufacture, distribute, and,loroffer the pRoDucTS
for sales or use in the State of california or implies by their conduct that it manufactures,
distributes and/or offers the PRODUCTS for sale or use in the State of california.

l6' Defendants named in paragraphs 12 and 14 arehereinafter referred to as..DEFENDANTS."

l7' The identities of DOES 1-25 areunknown to the praintiff at this time. plaintiff
suspects that they are business entities with at least 10 or more emproyees that have sord, are
authorized distribution, or sale of the said products under the name .,Mueller 

Streamline co.,,
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1 8' Defendants named in paragraphs 12, 14, and 17 haveat ail times rerevant heretoauthorized the manufacture' distribution, or sale of the products under the brand name ,,Muelrer
Streamline co'" that contains and/or yields lead, for sale within the state of california.

l9' Venue is proper in the san Diego county Superior court, pursuant to code ofcivil Procedure $ $ 394' 495' 395'5' because this court is a court of competent jurisdiction,
because one or more instances of wrongful conduct occurred, and continues to occur, in thecounty of San Diego and/ot because DEFENDANTS conducted, and continue to conduct,business in this County with respect to the PRODUCTS.

20' The california Superior court has jurisdiction over this action pursuant tocalifornia constitution Article vI, $ 10, which grants the Superior court ,,originar jurisdiction inall causes except those given by statute to other triar courts." The statute under which this actionis brought does not specify any other basis of subject matter jurisdiction.
2l ' The carifornia Superior court has jurisdiction over DEFENDANTS based on

::::i:l::"1'::'"" 
and good faith berief thar each defendant is a person, firm, corporation or

:" .:::11"::'** 
are citizens of the State orcarifornia, have sufficient minimum contacts inthe State of california' or otherwise purposefully avair themserves of the carifornia market.DEFENDANT'S' purposeful availment renders the exercise of personar jurisdiction by californicourts consistent with traditionar notions of fair pray and substantiar justice.

(Violation of proposition 65 _ Against Defendant)
22'Plaintiffalleges and incorporates by reference, as if full reference, as if fulr setforth herein, paragraphs 

1 through 21, inclusive.

23 ' The citizens of the state of california have expressry stated in the Safe Drinkingwater and Toxic Enforcement Act of 1986, california Hearth & safety code $ 25249.s,et seq.(Proposition 65) that they must be informed "about exposures to chemicars that cause cancer,birth defects and order reproductive harm.,, (cat. Hearth & safe4t code $ 25249.6.)

FIRST AMENDED COMPLAINT FOR CIVIL PENALTIES AND INJUNCTIVE RELIEF

4

4

5

6

7

8

9

l0

lt

t2

I3

l4

l5

FIRST CAUSE OF ACTION



I5

to

t7

l8

l9

20

2l

22

23

24

25

26

2"/

28

I

2

3

4

5

6

1

8

9

l0

il

t2

lf

l4

24' Proposition 65 states' "No person in the course of doing business shall knowingly
and intentionally expose any individual to a chemicar known to the state to cause cancer orproductive toxicity without first giving clear and reasonabre warning to such individual (Id.),,

25' on March 18'2014,a sixty-day notice violation, together with the requisite
ceftificate of merit' was provided to DEFENDANTS, other potential violators and various publicenforcement agencies including the california Attorney General,s office that as a result of theDEFENDANTS'sale of the PRoDucrS, purchasers and users in the state of california werebeing exposed to the LISTED CHEMICAL resulting from the reasonably foreseeabre users ofthe PRoDUGTS' without the individual purchasers and users first having been provided with a"clear and reasonable warning" regarding such toxic exposures.

26' DEFENDANTS have engaged in the manufacture, distribution and/or offering ofthe PRODUGTS for sale or use in violation of california Health & Safety code $ 25249.6 andDEFENDANTS'manufacturing, distributing and/or offering of the pRoDucrs fbr sale or usein violation of california Health & Safety code $ 25249.6has continued to occur beyond
DEFENDANTS' receipt of plaintiff s sixty-day notice of vioration. plaintiff further alreges andbelieves that such viorations wiil continue to occur into the future.

27 ' After receipt of the claims asserted in the sixty-day notice of violation, the
appropriate public enforcement agencies have failed to commence and dirigentry prosecute a
cause of action against DEFENDANTS under proposition 65.

28' The PRODUCTS manufactured. distributed, and/or offered for sale or use in

,falltornla 
by DEFENDANTS contained the LISTED CHEMICAL above the alowable statellmlts.

29' DEFENDANTS knew or should have known that the pRoDUcrS manufactured,
distributed ' and'lot for sale or use by DEFENDANTS in california contained the LISTED
CHEMICAL.

30' The LisrED CHEMICAL was present in or on the pRODUCTS in such,a way asto expose individuals to the LISTED CHEMICAL through dermal contact and/or ingestion
during the reasonabry foreseeabre use of the pRoDucrs.
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31' The normal and reasonably foreseeable use of the pRoDucrS 
have caused andcontinue to cause consumer exposure to the LISTED CHEMICAL, as such exposure is definedby 27 CCR$ 2s602(b)

32' DEFENDANTS had knowledge that the normal and reasonabry foreseeabre use ofthe PRoDUGTS would expose individuals to the LISTED CHEMICAL through dermar contactand/or ingestion.

33' DEFENDANT intended that such exposures to the LISTED CHEMICAL from thereasonably foreseeable use of the PRODUcTS wourd occur by their deriberate, non-accidentarparticipation in the manufacture, distribution and/or offer for sare or use of pRoDUcrS toindividuals in the State of California.

34' DEFENDANTS failed to provide a'oclear and reasonable warning,,to thoseconsumers and/or other individuals in the State of california who were or who courd become
exposed to the LISTED CHEMICAL through dermal contact and/or ingestion duriing thereasonably foreseeable use of the PRODUCTS.

35' Contrary to the express policy and statutory prohibition of proposition 65, enacteddirectly by california voters, individuals exposed to the LISTED cHEMICAL through dermalcontact and/ot ingestion resulting from the reasonably foreseeable use of the pRoDucTS, soldby DEFENDENT without a "clear and reasonable warning," have suffered, and continue tosuffer' irreparable hatm' for which harm they have no plain, speedy or adequate remedy at raw.
36' As a consequence of the above-described acts, each DEFENDAN'| is liable for amaxrmum civil penal of $2'500 per day for each violation pursuant to california Health& SafetyCode g 2s249.7(b).

37' As a consequence of the above-described acts, california Health & safety code $25249'7(a) also specifically authorizes the court to grant injunctive rerief against
DEFENDANTS.

38' wherefore' plaintiff prays for judgment against DEFENDANTS as set fbrth
hereinafter.

PRAYER FOR RELIEF
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wherefore, praintiff prays for judgment against DEFENDANTS as forows:
1' That the court' pursuant to california Health & Safety code $ 25249.7(b). assesscivil penalties against DEFENDANTS, in the amount of $2,500 per day for each violationalleged herein; pursuant to

2' That the court, pursuant to carifomia Health & Safety code g 25249.7(a),.- 
''.t\q))

::::::l::T:,.:::entry 
enjoin DEFENDANTs from manufacturing, distributing orr rvsLrrr.E Uloffering the PRODUGTS for sale or use in california, without providing ,,clear 

and reasonablewarnings" as detailed by 27 ccR $ 25601, as to the harms associated with exposures to theLISTED CHEMICAL;

3' That the court grant plaintiff his reasonable attorneys, fees and cost of suit; and4' That the court grant such other and further rerief as may be just and proper.

Respectfully Submitted,

Parker A. Smith, Attorney at Law

By:
P
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Attorney for plaintiff


