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SUPERIOR COURT OF THE STATE OF CAL[FORNIA

COUNTY OF ALAMEDA

4 AUNLIMI-TED CIVIL JURISDICTION " o

RUS?ELL BR{MER,
Plalnuﬁ'

IT’SU(JAR, LLC and DOESI 150 mclusrve .
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;‘tCOMPLAlNT FOR CIVIL PENALT]ES

AND INJUNCTIVE RELlEF

' (Health & Safety Code § 25249 5 el seq )

" COMPLAINT FOR CIVIL PENALTIES AND INJUNCTIVE RELIEF
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‘ NATURE OF THE ACTION

1. - Thts Complatnt isa representattve action brought by Plamuﬂ‘ Russell Bnmer, ‘ o
'(“Plamtlff”) in the pubhc mterest of the citizens of the State of Cahfomxa to enforce the .‘ '
People’ s nght to be informed of the health hazards caused by exposures to the toxxc chemxcal
.]ead found in mugs wrth extenor desxgns o "'

2. . By thls Complamt, Plamtlff seeks to remedy Defendants’ contmutng fmlure to , iii-‘? -

l ‘wam mdwrduals not covered by Caltforma s Occupattonal Safety Health Act, Labor Code

section 6300 et seq., who purchase use or haridle Defendants products about the nsks of

exposure to lead found in mugs with extenor desrgns manufactured drstnbuted and offered for . f {
eale or use throughout the State of Cahfomla lndrvrduals not covered by Cahforma s - A

| Occupatronal Safety Health Act, Labor Code sectton 6300 et seq who purchase, use or handle N

Defendants produot.. are referred to heremaﬁer as “CONSUMERS v

3. Detectable levels of tead are found in and on the mugs wrth extenor de51gns that

: .Detendants manut‘acture distribute, and offer for sale to CONSUMERS throughout the State of i |

California.

4. Under the Safe Dnnkmg Water and Toxtc Enforcement Act of 1986 codtﬁed at

Health and Safety Code section 25249.6 ef seq. (“Proposntxon 65™), “[n]o person m the course of 3 o

domg busmess shall knowingly and intentionally expose any individual to a chemtcal known to

the state to cause cancer or reproductive toxrcrty without first gvmg clear and reasonable B

wammf’ to such mdt\u’iual » Health & Safety Code § 2_5249 6

s Pursuant to Proposrtlon 65, on February 27 1987 Callforma 1dentxﬁed and llsted o

lead asa chemical. known to calse bu—th defects (and reproductwe harm) Lead became subject
to- the “clear and reasonable warmng requtrements of the act one year later on Februmy 27,

1988 Cal. Code Regs tit. 27 § 27001(c), Health & Safety Code §§ 95249 8 & 25249 lO(b)

6. Defendants manufacture d:stnbute rmport sell and offer for sale wrthout heahh - -

ltazard wammgs in California, mugs wrth extenor desrgns that contam lead mcludlng, but not
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. busmess thhm the meamug of Health and Safety Code. sectlons 25249 6.and 25249 l 1

; PRODUCI‘S for sale or-use in the State of Caltfomla, or lmplxes by 1ts conduct that 1t

: manufactures, 1mports dtstrtbutes, sells and/or oﬁ'ers the PRODUCTS for sale or use i tf

el
(=%

‘State ofCaltfomta e

ltmlted to the Saturday Nzght Live * Notlung Ltke A Schweddy Ball Mug, UPC #8 191 46
01321 4

- ._7 All such mugs thh extenor desxgns contmnmg lead are referred to collectlvely -

heremaﬁer as “PRODUCTS ”

8 Defendants fatlure to wam consumers in. the State of Cahfomla of the health
hazards assocxated with exposures to lead in con_;unctmn wnth Defendants sales of the ;;' B

PRODUCTS are violations of Proposmon 65, and subject defendants and each of them to

' enjomment of such conduct as well as civil penaltxes for each violation. Health & Safety Code :

|8 25249 7(a) & (b)(1).

9, -For Defendants wolatmns of Proposmorl 65 Plamttﬁ‘ seeks preltmmary and

' pennanent inj unctwe reltef to compel defendants to pmvxde consumers-of the PRODUCTS wrth . -
the reqmred wammg regardmg the ltealth hazards assocrated thh exposures to lead Health & L

Safety Code § 25"49 7(a).

T lO. “Pursuant to Health and Safety Cade sectton 25249 /(b), Plamtlff also seeks cml e

, pemltzes agamst clefendants for their v1o]at10ns of Proposttton 65

. . Il Plamtxﬁ' RUSSELL BRIMER tsacrtxzenofthe StateofCallforma who 1s e

dedtcated to pmtectmg the: health of Cahfomxa cmzens through the ehmmanon or reductlon of U
' tox1c exposut’es fmm consumer products He. bnngs thls actron in the publlc mterest pursuant to : ;

Heztlth and Satet y Cude ectmn 25249, 7(d)

S 12 Defeuddnt i SUGAR, LLC(“IT’ SUGAR") is a person in the ccurse of domg

13 lT’SUGAR manufactures, tmports, dtstnbutes sells and/or offers the 'A )

14, Defendants DOES 1-50 (“MANUFACTURER DEFENDANTS”) are eacha RN |

el oo
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R unknowu o Plamtxfr who, therefore sues said deiendants by thexr ﬁcmzous names pursuant to. .

[N
Lo

- person in the course of domg busxness wnthm the meanmg of Health a.nd Safety Code sectxons

.-725249 6 and 25249 1 1

s MANUFACTURER DEFENDANTS and each ofthem, research, test; demgn,-»--; PR
: 'assembie fabncate and manufacture or each 1mphes by 1ts conduct that 1t researches, tests,
K desngns -assembles, fabricates, and manufactures one or more of the PRODUCT S offered for l. - !

sale or use in Callf‘omna

jrcs.' " Defendants DOES 51-100 (“DISTRIBUTOR DEFENDANTS“) are eachaperson— o

: Am the course of domg business wnthm the meanmg of Health and Safety Code sectlons 25249 6

and 25249 11

_..1_7;' DISTRIBUTOR DEFENDANTS and each ofthem dtstnbnte exchange :f:, G

: _transfer process and transpo'”t one.or more of the PRODUCTS to md1v1duals, busmesses, or-, _~ L

ret&*lers for sale or use in the State of Caltfonua, or each nmphes byi 1ts conduct that 1t

dastnbutes, ¥ e..hanges, tmnsfers, processes, and txanbports one or more of the PRODUCTS to

1 mdmduals, busmes:ex or retaxlers for sale or ese i the State of Cahforma

8. Defendants DOES 101-150 (“RE’I AILER DFFENDANTS“) are each a person m

. the eourse of doing bwsmess within the meaning of Health and Safety Code secuons 25249 6
"md”"%’MQii L

11:9, | RE’E AILER DEFENDANTS and each of them, offer the PRODUC’I‘ S for sale to o

: 'mdmduals in the Smte of Cahforma

7 ’0 th fh!v ?zme the true namnes of detendants DOES | through !50 melusw= art, ‘

Code of Civil Pmcedure seetzon 4?4 Plamtxﬁ" is. mformed and beheves and on that basxs

: al‘eges that each of t'ne ﬁctmously named defendants is responsnble for the acts and occurrenees- L

: :alleged herem When ascertamed their true names shall be 1eﬂected in an amended complamt S

2] , IT’SUGAR MANUFACTURER DEFENDANTS DISTRIBUTOR

' :DEFENDANTS ‘and RETAILER DEFENDANTS shall heremaﬁer, where appropnate be
q -refened to collecttvely as the “DI:FENDANTS w ' '

"~ COMPLAINT FOR CIVIL PENALTIES AND INJUNCTIVE RELIEF .~
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VENUE AND JURISDICTION

'22.1 Venue is proper inthe Supenor Court for the County of Alameda pursuant to

Code of erl Procedure sectxons 393 393, and 395 5 because tlns Couxt 1s a court ot‘

competent jurisdiction, because Plamtlff seeks civil penalties agamst DEFENDANTS because:;f |

one or more mstances of wrongful conduct occurred and contmue to occur, m thrs county,

and/or because DF FENDANTS conducted and contmue to conduct busmess in Alameda w1thf: 1 i

respect to the PRODUCTS. . _ . _
2 " The Cdllforma Supenm Cour\‘. has junsdrctlon over this action pursuant to

Cahfomra Constitution Artrcle VI section 10 wluch grants the Supenor Court ongmal :

Junsdxctmn m all causes except those given by statute to other tnal courts ) The statute under | _

whxch this acnon is bmugllt docs not Spcmfy any other basrs of subject matter Junsdxctwn

' 24.  The California § uupenor Court has junsdlctson-over DEFENDANTS based on.
Plamtrff’s information and good f'alth behef that DEFENDANTS are each a person, ﬁrm
corpozanon or assoclatvon that is a cmzen of the ‘State of Calrforma, has sufﬁclent mmlmum

market DEFENDAN l‘%’ purposeﬁsl availment renders the exercrse of personal Junsdxctlon by

Caltfomla courts tonsrstcnt with tradttlonal notrons of falr play and substannal Jusnce
.~ FIRSTCAUSEOFACTION - =~ .

(leatlon ot’ Proposition 65 - Against All Defendants) '

- i-. _ ﬁs.f | pldli'!llﬁ resllegcs and mcorpomtes by reference as af fully set forth herem, , :f:: A

Pamgraphs 1 through 24, mcluswe

' 26b‘ In enacting Proposxtlon 65 in the preamble to the Safe Dnnkmg Water and Toxrc

| Enforcement: Am of 1986 the People of Ca]rforma expressly declared thetr nght “[t]o be

mformed about exposures to chemicals that causc cancer, bmh defects, or other .re_prod;uctwe T '

»

: .. 27, Proponnon 65 states “[n]o person m the course of domg busmess shall

knowmgly and mtentronally expose any mdwxdual to a chemrcal known to the state to cause s

COMPLAINT FOR CIVIL PENALTlES AND [NJUNCTIVE RELIEF T
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cancer or reproductwe toxrmty wnthout ﬁrst gwmg clear and reasonable warnmg to such

-.mdmdual .." Health & Safety Code § 25249 6.

Proposmon 65

oonsumers in Cahfomm are not exempt: ‘from the “elear and reasonable wammg requxremen s

.the PRODUC‘TS have contmued smee as far back as January 29 2013 L 1. '

.manufacture rmport dxstrxbute sell and oﬁ'er for sale in Cahforma contam lead

N 28. On January 29 2016 Plamtrff served a sxxty-day nohce of v1olahon, together R

wrth the accompanymg certificate of merit, on lT SUGAR the Cahfomla Attomey General and

all other requrslte publrc enforcers allegmg that a8 -a result of DEFENDANTS’ sales of the

' PRODUCTS consumers in the State of- Cahfomxa are bemg exposed to lead resultmg fmm theu' o

and reasonable waming’ regardmg the harms assocrated wrth exposures: to lead as requu'ed by

29. DEFENDANTS manufacture nmport1 dlstnbute, sell and offer the PRODUCTS
for saleor use m wolatxon ot Health and Safety Code sectron 25249 6 and DEFENDANTS’
v1olatruns have contmued beyond thelr recelpt of Plamuﬁ"s srxty-day nonce of \nolatlon As

sueh, DEFENDANTS’ Vlolanons are ongomg and uontmuous m nature and unless en_)omed

-wrll contmue in the future

©30."  After receiving Plaintiff’s sxxtyuday nonce of vmlauon, no publrc entorcement

}agency has commenced and d:hgently prmeeuted a cause of dchon agamst DEFENDANTS

under Proposmon 65to enfmce the alleged vxolanons that are the subject of Plamtlff’ s notice of . - :
ylola_txon » | , | : e | .. I ,
| 31. - The PRODUCT S that DEFENDANTS manufacture lmport, drstnbute, sell and =
offer for sale or usein Caleorma cause exposures to le‘xd as a result of the reasonably -

foreseeabxe use. of the PRODUCTS Such exposures caused by DEFENDANTS and endured b e

of Proposrtnon 6.: yet DEFENDANTS pm\nde ho wammg DEFENDANTS’ vzolatlons of .

'Proposrtlon 65 as a reqult of therr f’allure to provxde wammgs to consumers exposed to lead from_: :

: 32'; DEFENDAN TS knew or should have known that the PRODUCTS -they

" COMPLAINT FOR CIVIL PENALTIES AND INJUNCTIVE RELIEE. . -
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'through dermal contact and/or mgestlon dunng reasonably foreseeable use '

PRODUCTS exposes mdwxduals to lead through dermal contact and/or mgestlon

oot
N

‘ccn‘;umers in Cahfomxzz who lrave been Di who wrll he exposed to lead through dermal contact

;33. : Lead is present in.oron the PRODUCTS m such a way as to expose consumers

34._ The normal and reasonably foreseeable use of the PRODUCT S has caused and

"contmues to cause, consumer exposures to lead as deﬁned by title 27 ot' the Cahfomra Code of

) Regulatlons, sectton 25602(b)

" 35 DEFENDANTS know that the normal and reasonably foreseeable usé of the SR o

36 DEFENDANT‘% intend that exposures to lead from the reasonably foreseeable use -

‘manufacture |mportatton dlstnbutlon sale, and oﬁ'enng of the PRODUCT S for sale or. use to :j;-‘ ‘

' 'consumers in Cahfomla

B 3;7. DEFI:NDANTS farled to provxde a “’clear and reasonable wamm to lhose B

. .

andfor mg%hon resultmg from their use of the PRODUC’I‘b

38. Contrary to thc express pohcy and statutory prohrbxtron of Proposmon 65 enarted

'» dlrcctly by California voters, consumers exposed to lead through dermal contact and/or

ingestion as a result of therr use of the PRODUCTS that DEFENDANTS sold wrthout a "’clear

and reasonable" health hazard warning, have suffered, and eontmue to suﬁ'er, mcparable h_‘ m

for whrch they have ne plam, speedy, or adequate remedy at law

39 Pursuant to Health and Safety Code sectton 25249 7(b), as a consequence of the

.above-descnbed acts, DEFENDANTS and each of them, are: llable for a maxxmum cml penalty

of $2 500 per day for each vrolatton

y 40, . Asa consequenee of the above—descnbed acts Health and Safety Code { L

‘ ',sectton 25249 7(a) also speclﬁcally authonzes the Court to grant m_]unctxve rellef agamst

'DEFE\JDANTS

PRAYERFORRELIEF :

Wherefore Plamuff prays for Judgment agamst DEFENDANTS as follows -

" COMPLAINT FOR CIVIL PENALTIES AND IJUNCTIVE RELIEF .7, .
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I. - That the Court, pursuant to Health-and Safety Code sectlon 25249 7(b), assess
civil penalttes agamst DEFENDANTS and each of them, in the amount of $2 500 per day for B

each vxolatton : _ o o S
2. ' * That the Court, pursuant to Health and Safety Code sectton 25249 7(a), o S
prehmmanly and permanently en)mn DEFENDANTS from manufactunng, dlstnbutmg, or
offering the PRODUCTS for sale or use in Cahfomla without first providing a “clear and
reasonab]e warning” in accordance w1th title: 27 of the Cahfomta Code of Reﬂulations sectlon‘ :
25601 et seq., regarding the harms associated with exposures tolead; o
3. That the Court Pursuant to Health and Safety Code 'sc’:cticn 25249, 7(a), issue . S
preliminary and permanem injunctions mandatmg that DEF ENDANT% recall all PRODUCTS;:: o

'cumsntly in the chain of commerce in (“ahfomla thhout a “clcar and reasonable wammg as_ 3
deﬁned by Cahfom!a Code of Regulatmns title 2"7 sectlon 2560] et seq N j‘_ | i

4 That the Court grant Plamtlff his reasonable attomeys fees and costs of suxt and =

-5 That the Court grant such othcr and further reht.f as rnay be just and pmper

Dated:. May 26,2016 o '} Respct:tfuﬂy:subtnittéd; e
| | . THE CHANLER GROUP

B}h ST
Wiérrén M. Klem .
_Attomeys for Plaintiff
~RUSSELL BRIMER
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