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DENNIS JOHNSON,

Plaintilf.

V.

IJOME ESSENTIALS k BEYOND. INC.:
KIRKLAVD'S. INC4 and DOFS 1-150,
inclusive.

Defendants.

Case Vo.
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, iATBRE OF TIIE ACTION

1. This Complaint is a rcprcscntativc action brought by Plaintiff DENNIS 301FNSON in

the public interest ol the citizens of the State of California to enforce the People's right to bc

informed of thc health hazard» caused by exposures to lead. a toxic chemical I'ound on ceramic

Spoon Rest with decorations sold by defendants in California.

2. By this Complaint. Plaimitf seeks to remedy del'endants'ontinuing failure to ivarn

individuals not covcrcd by Calil'ornia s Occupational Safety I lealth Act. Labor Code sx 6300 ei seq..
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who purchase, use or handle defendants'roducts. about the risks of exposure to lead present in the

decorations uf11xed to the surface of ceramic spoon rests that del'endanLs manufacture, distribute and

offer for sale or use throughout the State of California. Individuals not covered by Califoniia's

Occupational Safety Health Act, Labor Code ss 6300 ct scq., vvho purchase. usc or handle

defendants'roducts. are referred to hereinafter as consumers.-
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3. Detectable lcvcls of lead are found on the surface of ceramic spoon rests with

decorations that defendants manufacture. distribute. and offer for sale to consumers throughout thc

State of California.
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4. Under the Safe Drinking IVater and Toxic Enforcement Act of 1986. codified at

Ilealth and Safety Code sx 25249.6 er serJ. ("ProPosition 65-). "[n]o Person in the course of doing

business shall I now ingly and intentionally expose any individual to a chemical knovvn to the state to

cause cancer or reproductive toxicity without first giving clear and reasonable naming tu such

individual....- Ilealth 4 Sal'ety Code ) 25249.6.
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5. Pursuant to Proposition 65. on February 27. 1987. California listed lead as a chemical

known to cause birth defects and other reproductive harm. Lead became subject to the -clear and

reasonable ivaming- requirements of the act onc year later. on February 27. 1988. Cal. Code Regs.

tit. 27. sx 27001(c); Health 4 Safety Code ssss 25249.8 k. 25249.10(b).

26

l7

6. Defendants manufacture. distribute. imporL sell, unior offer for sale vvithout health

hazard vvarnings in California. ceramic spoon rests with decorations txintaining lead including, but

not limited to thc. -1(oil) Harcli Spoorr Rest", IiPCISKII 26-198733". All such ceramic spoon rests

ivith exterior decorations are refi.rrcd to collectivelv hereinafter as -PRODUC'I'S
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7. Defendants''ailure to warn consumers in the State ol'California of thc health hazards

associated with exposures to lead in conjunction with dctcndants'ales of the PRODUCTS are

violations of Proposition 65. and subject defendants. and each of them. to enjoinment of such

conduct as xvell as civil pcnaltics for each violation. Health & Safety Code $ 25249.7(a) & (b)(1).

8. For del'endams'iolations of Proposition 65. PlaintifT seeks preliminary and

permanent iniunctive relief to compel dcfcndants to provide consumers of thc PRODLIC'fS vvith the

required xvarning regarding the health hazards associated xvith exposures to lead. I lealth & Sal'ety

Code s& 25249.7(a).
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9. Pursuant to Health and Sal'ety Code &S 25249.7(b). Plaintilf also seeks civil penalties

against defendants for their violations of Proposition 65.

PARTIES

12 10. Plaintiff DENNIS JOHNSON is a citizen of the State of California who is dedicated to
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protecting thc health ol'California citizens through the elimination or reduction of toxic exposures

from consumer producLs; and he brings this action in the public intcrcst pursuant to Health and

Saf'ety Code sx 25249.7(d).

11. Defendant HOME ESSENTIALS & BEYOND, INC. ("HOMLr LSSENTIALS") is a

person in the course of doing business within the meaning ofllealth and Safety Code &isS 25249.6

and 25249.11.
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12. IIOME L'SSENTIAI.S manufactures. imports. distributes. sells. and/or offers the

PRODUCTS for sale or usc in the State of California. or implies by its conduct that it manufactures.

itnports. distributes. sells. and/or otTers the PRODUC'I'S for sale or use in the State of Calil'ornia.

13, Defendant KIRKLAND S. LVC. (-KIRKI AND S-) is a person in the course of doing

business tvithin thc meaning of I lealth and Safety Code sss& 25249.6 and 25249.11.

14. KIRKI.AND'S imports. distributes, sells, and/or offers the PRODUCTS for sale or use

in the State of Cali lornia, or implies by its conduct that it imports. distributes, sells. and/or offers the

PRODL'CTS I'or sale or use in the State of California.

27

28

COXIPLAINT FOR CIVIL PENALTIES AND INIUNC'FIVE RELIEF



I 15. Defendants DOES 1-50 ( L IAVUFACTURER DEFENDAVTS") arc each a person in

2 the course of doing business svithin thc meaning ofllealth and Saf'ety Code ssss 25249.6 and

3 25249.11.

16. VIANUFACTURER DEFEVDAVTS. and each of them. rcscarch. test. design.

5 asscmblc. fabricate. and manutacture. or each implies by its conduct that it researches. tests. designs.

6 assembles. Ihbricates. and mamifactures one or more of the PRODI JCTS offered for sale or use in

7 Cali l'ornia.

8 17. Defendants DOL'S 31-100 (-DIS I R113UTOR DEFENDANTS-) are each a person in

9 the course ol'doing business svithin the meaning of llealth and Saf'ety Code vsss 25249.6 and

10 25249.11.

11 18. DIS I RIBUTOR DEFFVDANTS. and each ol'them. distribute. exchange. transfer.

12 process. and transport one or more of thc PRODL'C I'S to individuals. businesses. or retailers lor sale

13 or use in the State of

California.

or each implies b& iLs conduct that it distributes. cachanges.

14 transfers. processes. and transports one or more of the PRODUCTS to individuals. businesses. or

15 retailers I'or sale or use in thc State of(.'alitornia.

16 19. Defendants DOFS 101-150 (-RFTAII.FR DFFFViDANTS") are each a person in the

17 course of doing business vvithin ihe meaning of Health inid Safety Code ssss 25249.6 and 25249.11.

18 20. RL"I'AILER DEFENDANTS, and each of'them. oil'er the PRODUCTS for sale to

19 individuals in the State of California.

20 21. At this time. the true names of defendants DOES I through 150. inclusive. are

21 unknovsn to PlaintiIT. svho. therefore, sucs said dcfcndants by their 1ictitious names pursuant to Code

22 of Civil Procedure ss 474. Plaintiff is informed and believes. and on that basis allcgcs. that each of

23 the fictitiously named defendants is rcsponsiblc for th» acts and occurrcnccs allcgcd herein. IVhen

24 ascertained. their true names shall be rellected in an amended complaint.

t5 22. HOGTIE ESSEVTIAI.S. IsIRKI.AND'S. MAVUFACTURER DFFFNDANTS,

26 DISTRIBUTOR DEFENDANTS. and RFTAII.FR DFFFVDAVTS shall hereinal'ter. ivhcrc

27 appropriate, he referred to collectively as thc -DEFENDANTS."
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VENUE AND JL..RISDICTION

23. Venue is proper in the Superior Court lor the County of Santa Clara. pursuant to Code

of Civil Procedure ss&s 393, 395, und 395.5. because this Court is a court of compctcnt jurisdiction.

because Plaintiff'seeks civil penalties against DEFENDANTS. because one or more instances of

wrongful conduct occurred. and continue to occur. in this county. and,'or because DEFENDANTS

conducted, and continue to conduct. business in Santa Clara county with respect to the PRODUCTS.
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24. The California Superior Court has jurisdiction over this action pursuant to Calil'ornia

Constitution Article VI. section 10, svhich grants the Superior Court "original jurisdiction in all

causes except those given by statute to other trial courts.- The statute under sihich this action is

brou ht does not specify any other basis of subject matter jurisdiction.
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25. The California Superior Court has jurisdiction over DEFENDANTS based on

Plaintiff s information and good faith belief that each of the DEFENDANTS are a person. firm.

corporation or association that is a citizen of thc State of Calif'ornia. has sul'licient minimum contacts

in the State of California. and/or otherivise purposefully avails itself of the California market.

DEFENDANTS'urposeful avaihncnt renders the exercise of personal jurisdiction by California

courts consistent with traditional notions of tair play and substantial justice.

17 FIRST CAUSE OF ACTION

(Violation of Proposition 65 - Against All Defendants)

70

26. Plaintiff rcallcges and incorporates by rcfcrcncc, as if fully set 1'orth herein. Paragraphs

I through 25. inclusive.
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27. In enacting Proposition 65. in the preamble to the Safe Drinking Water and Toxic

Enforcemcnt Act of 1986. tltc People of California cxprcssly declared their right "[t]o be informed

about exposures to chemicals that cause cancer, birth defects. or other reproductive harm."

28. Proposition 65 states, "[n]o person in the course of doing business shall knovvingly and

intentionally expose any individual to a chemical knoxvn to the state to cause cancer or reproductive
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toxicity without first giiing clear and reasonable warning to such individual...." Health 2 Safety

Code 5 25249.6.
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29. On I-'cbruary 19. 2020, Plaintiff served a sixty-day notice of violation. together vvith

the accompanying certilicate ol'merit. on HOMF. ESSENTIALS. KIRKLAND S. the California

Attomcy Oeneral. and all other requisite public enforcers alleging that. as a result of

DEFENDANTS sales ol'he PRODUCTS. consumers in thc State of California are being exposed

to lead resulting from their reasonably foreseeable use of the PRODIJCTS. vvithout the consumers

first rccciving a -clear and reasonable svarning" regarding thc harms associated with exposures to

lead as required b& Proposition 65.

10

13

15

16

17

18

19

20

30. DEFENDANTS manufacture. inipon. distribute. sell, and offer thc PRODUCTS for

sale or use in violation of I lealth and Safety Code ss 25249.6. and DEFFh DANTS'iolations have

continued beyond their receipt of Plaintiff s sixty-day notice ol'iolation. As such. DL'FEVDAVTS

violations are ongoing and continuous and. unless enjoined. vvill continue in the I'uture.

31. After receiving Plaintifl s sixty-day notice of violation. no public enforccrncnt agency

has commenced and diligently prosecuted a cause of action against DEFEVDANTS under

Proposition 65 to enforce the alleged violations that are the subject ol'laintifl s notice of violation.

3'. The PRODUCTS that DEFEVDAVTS manufacture, import. dislribute. sell, and offer

lor sale or use in California cause exposures to lead as a result of thc reasonably foreseeable useol'he
PRODUCTS. Such exposures caused by DEFENDAN'I'S and endured by consumers in

California are not exempt from the -clear and reasonable wafiling requirements of Proposition 65.

33. DFFENDAN'I'S knosv or should know that dic PRODUCTS they manufacture. import,

distribute. sell. and ol'I'er for sale in California contain lead.

21

22

34. Lead is present on the PRODUCTS in such a svay as to expose consumers through

dermal contact and)or ingestion during reasonably loreseeable use.

25

35. Thc normal and reasonably I'oreseeable use ol'the PRODUCTS has caused. and

continues to cause. consumer exposures to lead. as detmed by title 27 of the Cali lornia Code of

Regulations, section 25602(b).

36. DF.FFNDAVTS know that the normal and rcasonablv foreseeable use of'the

27
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PRODI:CTS expose individuals to lead through dcmial contact and/or ingestion.
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I 37. DEFEYDAYTS intend that exposures to lead from thc reasonably foreseeable use ol'

the PRODUCTS will occur hy their deliberate, non-accidental participation in thc manufacture,

3 importation. distribution. sale. and offering of thc PRODL'CTS for sale or use to consumers in

4 California.

38. DEFENDANTS failed to provide a "clear and reasonable warning" to those consumers

6 in California vvho have been, or will be. exposed to lead through dermal contact and/or ingestion

7 resuhing from their usc ot the PRODUCTS.

8 39. Contrary to the express policy and statutory prohibition ol'Proposition 65 enacted

9 directly by Cali t'ornia voters. consumers exposed to lead through dermal contact and!or ingestion as

10 a result of their use of thc PRODUCTS that DFFEVDAYTS sell xvithout a "clear and reasonable"

I I health hazard xvaming. have suffcrcd. and continue to sufi'er. irreparable harm for xvhich they have

12 no plain. speed). or adequate rcmcdy at law.

l3 40. Pursuant to Health and Safety Code s& 25249.7(b). as a consequence of the above-

14 described acts. DEFEVDAVTS. and en&:h of them. are liable fora maximum civil penalty of $2.500

15 per day for each violation.

16 41. As a consequence of the above-described acts. Health and Sal'ety Code ) 25249.7(a)

17 also specifically authorizes the Court to grant injunctive relief against DEFEYDAVTS.

PRAYFR FOR RELIEF

19 AVhcrcforc. Plaintiff prays for judgment against DEFENDANTS as folloxvs:

70 1. 'I'hat the Court. pursuant to Health and Sal'ety Code ss 25249.7(b). assess civil penalties

21 against DFFFNDAVTS. and each ol'them. in the amount of $2.500 pcr day for each violation;

22 2. That the Court. pursuant to Health and Satery Code ss 25249.7(a). prcliminarily and

23 permanently enjoin DEFENDAN I'S Irom manu('acturing, distributing. or offerin thc pRODUCTS

24 for sale or use in California vvithout a -clear and reasonable vvarning" in accordance with title 27 of

75 the California Code of Regulations, section 25601 er seq., regarding the harms associated with

26 exposures to lead:
///
///
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3. That the Court. Pursuant to Health and Safety Code qs 25249.7(a). issue preliminary

and permanent injunctions mandating that DEFENDANTS recall all PRODUCTS currently in the

chain of commerce in California xvithout a -clear and reasonable &earning" as defined by California

Code of Regulations title 27. section 25601 et seq.:

'I hat the Court grant Plaintiff his reasonable attorneys'ees and costs ol suit; and

5. That the Court grant such other and further relief as may be just and proper.

Dated: September 14. 2020
8

Rcspcctlully subinittcd.

VOORHEEB A. BAILEY. LLP
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Atforney s Ior Plaintiff
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