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1 In the above-entitled action, Plaintiff ENVIRONMENTAL WORLD WATCH,

2 INC., Plaintiff CONSUMER ADVOCACY GROUP, INC. and Defendants ASTAR AIR.

3 CARGO, INC., BAX GLOBAL, INC., EVERGREEN INTERNATIONAL AIRLINES, INC.,

4 FEDERAL EXPRESS CORPORATION, POLAR AIR. CARGO WORLDWIDE, INC.,

5· UNITED PARCEL SERVICE ·CO., CARGOLUX AIRLINES INTERNATIONAL, S.A.,

6 DPWN HOLDINGS (USA), INC., originally sued as DHL HOLDINGS (USA), INC. and

7 AMERIJET INTERNATIONAL, INC. (collectively, ''Parties''), having agreed through their

8 respective counsel that judgment be entered pursuant to the terms of¢.e Stipulation and

9 [Proposed] Order Re: Consent Judgment entered into by the Parties, and after consideration of

10 the papers submitted and the argwnents presented, the Court finds that the settlement agreem~nts

11 set out in the attached Consent Jud?IDent meet the criteria established by Senate Bill 471, in that:

12 1. The health hazard warning that is required by the Stipulation and

13 [Proposed] Order Re: Consent Judgment complies with Health & Safety Code section 25249.7;

14 2. The reimbursement of fees and costs to be paid pursuant to the Parties'

15 Consent Judgment is reasonable under California law; and

16

17 reasonable.

3. The payment pursuant to Health & Safety Code section 25249.7(b) is

18 IT IS HEREBY ORDERED that judgment be entered in this case, in accordance

~19with the terms ofthe attached Stipulation and [proposed] Order Re: Consent Judgment as

20 modified by the attached STIPULATED JUDGMENT PURSUANT TO AMENDED TERMS

21 OF STIPULATiON ANI:> ORDER RE: CONSENT JUDGM.E,~WR.CARRIERS).

22

23

24

25

26

27

28

IT IS SO ORDERED.

Dated: ;r"'r Z~ to...?
JUl 21 2009
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· EXHIBIT 1



1 GRAHAM & MARTIN, LLP
Anthony G. Graham (SBN 148682)

-2 Michael J. Martin (SBN 171757)
950 South Coast Drive, Suite 220

3 Costa Mesa, CA 92626
Telephone: (714) 850-9390

4 Facsimile: (714) 850-9392
AnthonyGGraham@msn.com

5
Attorneys for Plaintiff

6 ENVIRONMENTAL WORLD WATCH, INC.

7 LAW FIRM OF ROY PENUELA
Roy Penuela-(SBN 107267)

8 3303 Castleman Lane
Burbank Hills, CA 91504-1630

9 Telephone: (818) 843-8435
lalawyer@lawyer.com

10
Attorneys for Plaintiff _

11 CONSUMER ADVOCACY GROUP, INC.

12

LEE & GAFNl, LLP
Robert Y. Lee (SBN 213848)
Adam 1. Gafni (SBN 230045)
3699 Wilshire Boulevard, Suite 1100
Los Angeles, CA 90010
Telephone: (213) 383-5400
ad.miIi.@lgcounseI.com

Case No.: 06-455658_ (conSolidated with
case nos. 05-439749, 05~447903, 06
452413, -07-462756)

STIPULATION.AND PROPOSED
ORDER RE:· CONSENT JUDGMENT
(~C~RS)-

Date: Jallllaty27; 2009
Time: 10:00- a.m. -
DepartII1eilt: 220 _
Jud~e: Hon."A.lames Robertson

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANC~C<?

- --
Defendants.

v.

ENVIRONMENTAL WORLD WATCH; INC.,

Plaintiff,

AEROFLOT, et aI., _-

13
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22 AND CONSOLIDATED ACTIONS.
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24

25
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INTRODUCTION1 1.

2 1.1 Plaintiffs and Defendants. This Stipulation and Proposed Order Re: Consent

3 Judgment ("Consent Judgment") is entered into by and among Plaintiff Environmental World
. .

4 . Watch, Inc. ("EWW'), Plaintiff ConsUmer Advocacy Group ("CAG"), Yeroushalmi &

5 Associates (former counsel of record for EWW), and Defendants Astar Air Cargo, Inc., BAX

6 Global, mc., Evergreen mternational Airlines, me., Federal Express Corporation, Polar Air

7 Cargo Worldwide, mc,., United ParcelService Co., Cargolux Airlines mternational, S.A.,

8 DPWN Holdings (USA), Inc., originally sued as DHL Holdings (USA), Inc., and Amerijet

9 International, Inc. (''Defen<4m.ts'') (collectively with plaintiffs, referred to·as the "Parties"). The.·

10 Parties, by and through their counsel of record, stipulate to. entry of this Consent Judgment.

11 1.2 .Plaintiffs. EWW and CAG are corporationS that seek to promote awareness of

12 . exposures t~ toxic chemicals and to improve human health by reducmg or eliminating hazardous

13 substances contained in consumer and industrial products. .

14 1.3 Defe....dants•. Defendants· are air carrier companies alleged to have operated

15 aircraft at one or more airports. in California

16 1.4 Gener~l Allegat~ons .. Plaintiffs allege that Defendants have exposed employees,

17 passeng~rs, and individuals to chemicals listed under Cal. Health & Safety Code section 25249.6
"." .

18 .. ·("Proposltion 65')·.s~chas Benz[a]anthracene,·Chrysene, Benzo[a]pyrene, Indeno[1,2,3-

.. 19· cd]pyrene, Fonnald~hyde (gas), AceWdehyde, Napthalene, Benzene; Ethylbenzene,
. .' .

·20 B~nzQ[b]flutoanthene, Benzo[k}f1uoranthene, Dibenz[a,h]anthracene, Toluene, and Carbon .

21 Monoxide, without fust providing Proposition 65 warnings ofthese alleged exposures.

22 2. CONSENT TO JURISDICTION.

23 For purposes of this ConsentJndgment only, the Parties stipulate that this Court

24 has jurisdiction over the Parties and concerning the alleged violations at issue and personal

25 jurisdiction over Defendants as to the acts alleged, that venue is proper in the County of San

26
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1 Francisco, and that this Court has jurisdiction to enter this Consent Judgm~t an,d to enforce the

2 provisions thereof

3 3.

4

INCORPORATION OF SETTLEMENT AGREEMENTS.

The Parties agree that judgment in the above-entitled action,· including all

5 . consolidated actions, shall be entered, sul,ject to Court approval, in accordance with the terms of

6 the Settlement Agreements by and among .the Parties ("Settlement Agreements"), which are

7 attached hereto as Exhibit 1 and Exhibit 2, and the terms ofwhich are incorPorated by reference

8 into this Consent Judgm~nt and made a part hereof.

and the same document.

This Agreenient may be executed in counterparts and by facsimile or e-mail~ each

ofwhich shall be deemed an original, and all ofwhich, when taken together, shall constitute one

9

10

11

12

4. COUNTERPARTS

behalfof their respective Parties and have read, understood and agree to all of the tenus and

13 5.

14

15

AUTHORIZATION

The undersigned are authorized to stipulate to entry ofthis Consent Judgment on

conditions ofthis Consent Judgment..16

17

.. .18 'pATED: Decemb~r~2008 . GRAHAM & MARTIN

19

·20·

·21

·22

23

24

25

26

DATED: December --.J 2008

By: 4..,~o-'f. Lv-~·... lc· .. -P£
=:....t.-"--~ I. AnthonyGrahan{

Attorneys for Plaintiff
BNVIRONMENTALWORLD WATCH, INC..

LAW FIRM OF ROY PENUBLA

By:
RoyPenuela

Attorneys for Plaintiff
CONSUMER ADVOCACY GROUP, INC.
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1 DATED: December_,2008 LEELAWFlRM

2

DATED: December [b 2008 BINGHAM MCCUTCHEN LLP

By:

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DATED: December ---,2008

DATED: December _",2008

DATED: December ---' 2008

By:
AdamGafui .

Attorneys" for Plaintiff
CONSUMER ADVOCACY GROUP, INC.

R Raymond Ro an
Attorneys for Defendants

ASTARAIR CARGO, INC.,EVERGREEN
INTERNATIONAL AIRLINES, INC., FEDERAL EXPRESS

CORPORATION, POLAR AIR CARGO WORLDWIDE,
INC., UNITED PARCEL SERVICE CO.

CONDON & FORSYTH LLP

By:
RodD. Margo

Attorneys for Defendants
CARGOLUX AIRLINES INTERNATIONAL, S.A.

KENNEY & MARKOWITZ L.L.P

HaIvey T. Elam
Attorneys for Defendants

AMERUET INTERNATIONAL, INC., and DPWN
HOLDINGS (USA), INC., originally sued as DHL

HOLDINGS (USA), INC.

MORRISON & FOERSTER LLP

By:
Peter Hsiao

Attorneys for Defen.dant
BAX GLOBAL, INC.

. A/72687068.213002922-OOOO312672 3
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1
DATED: December --..J 2008.. YEROUSHALMI & ASSOCIATES

2

3

4

5

6

7

8

9

10

11

12

13

14

15

·16.

17

18

19

20

21

22

23

24

25

26

By:
Reuben Yeroushahni

YEROUSHALMI & ASSOCIATES

IT IS SO ORDERED.

Dated:

JUDGE OF THE SUPERIOR COURT
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1 FranciSco. and that this CoUrt hasjuri~ction to enter this Consent Judgment and to enforce-the

2 provisions thereof.

3 3. INCORPORA1l0~ OF SETI'LEMENT AGREEl\mNTS.

4 The Parties agree that judgment in the above-entitled action, including all

5 conSolidated actions, sball be entered. subject to Court approval. in accordance with the tenns of

6 the Settlement Agreements by and among the Parties ("Settiement Agreementsj, which are

7 attached hereto as Exhibit 1 and Exhibit 2, and the tenns ofwhich are incorporated byreference

8 into this Consent Judgment and made a part hereof.·

!

ofwhichshaU be deemed an original, and all ofwhich, when taken together. shall constitute one

and the same dotUinent.

9

10

11

12

4. COONTERPAR'rS

This Agreement maybe executed in counterparts and by facsimile or e-mail, eaCh .

13 5. AUTHORIZA.TION

14 The undersigned. are authorized to stipulate to entry of this Consent Judgment on .
15 behalfoftheir respective Parties and ~ve read, understood and agree to all of the tenus and

16 conditions ofthisCOnsent Judgment.

17

18

19

20

21

DATED: Deceniber _,2008 GRAHAM & MARTIN

By:
. . ... Anthony Gta48fu .. .

Attomeys for Plaintiff .. ...
ENVlRONMENTAL WORLD WATqL INC.

22

23

24

25

26

DATED: December12008

B.
RoyPenuela

. .. Attorneys .fotPlaintiff . .
CONSUMER ADVOCACY GROUP, INC.

SI'lPOLAllONAND [PItOPOSlID] ORDER RE CONSENr lODGMENt (AIR CAlUUERS)



1· DATED: December j. 2008 LEE LAW FIlQ.{

S'IlPOLATION AND [PROPOSED] ORDER RE CONSENT JODGMENI (AIR CARRIERS)

JtdaItt6:tfuip..~-i Y.~
Attorneys for Plaintiff

CONSUMER ADVOCACY GROUP; lNe.

Peter Hsiao
Attorneys for Defendant
BAX GLOBAL, INC.

By:

HarVey T. Elam
.. .Attorneys for Defendants

. AMERlJETINTERNATIONAL, INC., and DPWN
. HOlDINGS (USA), INC., originally sued as DHL
. . . HOLDJ:NGS (USA), INC. .

MORRISON & FOERSTERllP

RodD.Margo
Attorneys for Defendants

CARGOLUX AIRLINES INTERNATIONAL, SA

KENNEY & MARKOWITZ L.L.P

By:

By:

By:

By:
R Raymond.Rothman

Attollieys for Defendants
ASTARAIR CARGO, INC., EVERGREEN

lNTERNATIONAL~. INC.. FEDERAL EXPREss
CORPORATION, POLAR AIR CARGO WORLDWIDE,

INCO? UNITED PARCEL SERVICE CO.

DATED: December _,2008 . CONDON & FORSYTH LLP

DATED: December -J 2008

DATED: December ----.J 2008

DATED: December-J 2008 BINGHAM MCCUTCHEN LLP

2

3

4

26

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19.

20

21

22

23

24



1 DATED: December _,2008 LEE LAW FIRM

2

3 By:

4

5

6

AdamGafni '
Attorneys for Plaintiff

CONSUMER ADVOCACY GROUP~ INC.

1

8

9

10

11

DATED: Decem.ber-J 2008 BINGHAM MCCUTCHEN LLP

By:
R Raymond Rothman

" Attorneys for Defendants
ASTAR AIR CARGO, INC.,EVER.GREEN

INTERNATIONAL AIRLINES, mc., FEDERAL EXPRESS
" CORPORATION, POLAR Am CARGO WORLDWIDE,

INC., UNITED PARCEL SERVICE CO.

CONDON & FORSYTH LLP

KENNEY & MARKOWITZ L.L.P

od D. Margo
Attorneys for Defe ants

CARGOLUX AIRLINES INTERNATIONAL, S.A.

By: UIo- ',-~"2I'-

DATED: December..:L 2008

DATED:' December~ 2008

12

14

13

IS

16

17

18

, 19

2()

21

22

23

DATED: December~,2008

By:,"
Harvey T. Elam

Attomeys for Defendants "
AMER1.JET INTERNATIONAL. INC.• arid DPWN
aOLDINGS(USA), INC.• originally sued as DHL

HOLDINGS (USA), INC.

MORRISON & FOERSTER LLP

24

25

26

By:
Peter Hsiao

Attorneys for Defendant
BAX GLOBAL, INC.
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12/11/2008 14:08 FAX 415 397 3170 Kenney &Markowitz [4J 004

1 DAtED: December_' 2008.. LEE LAW FmM

2

.)

4

S.

6

7

8

9

10

1l

12

13

14

]5

16

17

. 18

]9

2.0

21

22

23
. 24

2S

26

DATED: December-" 2008

DATED: December _,2008

By;
AdamGafni

AttOrneys for Plaintiff
CONSUMER ADVOCACY GROUP, INC.

BINGHAM MCCUTCHEN LLP

RRaymond RotJunan
Attorneys fot Defendants

. . ASTAR AIR CARGO,lNC., EVERGREEN
1NTERNATIONAL AIRLlNES, INC., FEDERAL EXPRESS

CORPORATION, POLAR AlR CARGO WORLDWIDE,
INC., UNITED PARCEL SERVICE CO_

CONDON & FORSY1H LLP

By:
RodD.Margo

Attorneys for Defendants
CARGOLUX AlRLlNES INTERNAnONAL, S.A.

By:
Peter l:lsiao .

AttorneYs for Defendant
. BAA GLOBAL, INC.

Al726&10~2Ll()ilzg;iHOOOlI2671 3
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1 DATED: December-' 2008 LEE LAW FIRM

2

3

4

5

6
DATED: December-' 2008

7

8

9

10

11

12

By:
AdamGafui

Attorneys for Plaintiff
CONSUMERADVOCACY GROUP, INC.

BINGHAM MCCUTCHEN LLP

By: .
RRaymond Rothman

Attorneys for Defendants
ASTAR AIR CARGO, INC., EVERGREEN

INTERNATIONAL AlRLINES, INC., FEDERAL EXPRESS
CORPORATION, POLAR AIR CARGO WORLDWIDE;

lNC., UNITED PARCEL SERVICE CO.

22 DATED: Decembet~ 2008

23

24

2S

. 26

13

14

15

16

]7

18

"19

20

21

DATED: December~ 2008

DATED: December-' 2008

CONDON & FORSYTH LLP .

By:
RodD.Margo

Attorneys for Defendants
CARGOLUX AIRLINES INTERNATIONAL, S.A.

KENNEY & MARKOWITZ L.L.P

By:
HarveyT. BlaIn

Attorneys fof Defendants
AMBRlJET INTERNATIONAL.tNC., and DPWN
HOLDINGS (USA), INC., originally sued asDHL

HOLDINGS (USA), INC.

MORRISON & FOERSTER LLP

B~£Mili~~~~~"·. _
~o

Attorneys for Defendant
BAX GLOBAL, INC.

AIJ26Il7068.213OO2921-OOOOJ 1261i 3
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Dated:

IT IS SO ORDERED.

..~

TES

JUDGE OF THE SUPERIOR COURT

SI'IPOLA'l'IdN AND ·[pROPOSlID] ORlJER RE CONsENt lUDGMEN I'(AlR CARRIERS)

DATED: December~ 2008 .





·,
SETtLEMENT AGREEMENT ANn RELEASE

Plaintiffs Envlrtnui).clltal World Watch, inc. ("EWW") and ConSUmerAdvocacy Group,

Inc. ("CAG"), each oriits own behalfand in the interest of the public, YetousbaImi & ASsociates,

and' the undersigned air,cairiers ("De.fendants") (collectively, "Parties" and, -individ1.1ally, a

"Part}";) enier into this'ScttlementAgreement and Release·("Agreement") concerning the

settlement of allp'ending ~ctions, claims and potential claims among the Parties. Following the

execution of this Agreement, th~ Parties will execute a proposed stipulation and consent

judginentto which the Agieeinent shaIl be attached as an exhibit ("Ptopqsed Consent

Judgment"). The "Effective Date" is the date on whi~h the Court approves and enters the

Proposed Consent Judgment

REClTALS

A. MIE.REAS, EWW and CAG are corporations registered with the State of

California, fonned fot furthering environmental causes;

B. WItEREAS, Defendants have employees working at airports in
, .

California and plaintiffs allege Defendants have operated cargo aircraft at airports in California.

Any airports in california where Defendants operate 'orhave ope'rated one or more cargoaircraft

are "Covered Facilities;"

c. . WHEREAS, Cal. Health,;md Safety Code sections 25249.5 e[ seq.

(hereafter "Proposition 6~") prohibits; amongother'things,'8. 'company, of ten or more employees

from'knoWingly and. intentionally exposing an individQillto chemicals k,:noWrt to the state of

california ttl 'cause ~cer"birthdefettS and other reproducti~e.hahnwithout first 'providing a

cleat and reasonablewarnillg to stich individuals;

D. WlIEREAS, the State of California has officiaily listed various chemicals

pursuant to CeiL Health and Safety Code section 25249.8 as chemicals knoWn to the State to

cause cancer and/or reproductive toxicity;

E. WHEREAS, EWWand CAd allege that Defendants have exposed

individuals to chemicals inj.et engine exhaust that are listed as known to cause cancer,and/or

1i!72':S308J.1



"

reproductive toxicity under Proposition 65. EWW andCAG allege that Defenda:n"ts have caused

these expoSures without providing required Proposition 65 warnings;

F. WlIEREAS, EWW and CAG; respectively, served Defendants and

various public enforcement agencies with documents entitled "60-Day Notice of IIitent to Sue

Under Health &. Safety Code section 25249.6" (collectively, the "Notices"). The Notices claim.

that Defendants violated Cal. Health·& Safety Code section 25249.6 by failing to wam

employees and individwils Ofexposnres to chemicals listed under Proposition 65 as caust·ng

canCer and/or reproductive toxicity; which are allegedly present in jetengine. exhaust from

·aircraft.· While the Notices generally allege that Defendants have caused eXposl,lres to all

'Proposition 65-listed chemicals in jet engine exhaust, the Notices also more specifically identifY

Benz[a]antImicene, Chrysene, Benzo[a]pyrene, Indeno[I,2,3-ed]pyrene, Formaldehyde (gas),

Acetaldehyde, Napthalene, Benzene; Ethylbenzene, BeilZo[b]fluroanthene,

Be"nzo[k]fluoranthelie, Dib~nz[a,h]anthracene,Toluene, and Carbon Monoxide (collectively,

"Covered Exposure~");.

G. . -WHEREAS, EWW filed complaints in the public interest (the "EWW

Actions") in the Superior Court for the Co.unty of San Francisco against Defendants and other

aid.ine carrier~." CAGalso filed a complaint in the public interest (the "CAG Action") in the

Supe~i()f'Court for .the County of San Francisco against Defendants and other airline carriers..The

.Complai~ts 'in"the EWw and..CAG Actions allege that Defendants violated Cal. HCaIth & Safety
. . .

C~e section 25249.6 by failing to provide ProPosition 65 warnings to employees and other

. individuals regarding.alleged Covered Exposures;

R. WH'EREAS, Defendants de~ied the allegations in the EWWand CAG

Actio~ and, furthermore, alleged that the CAG Action was duplicative of the EWW Action and

not justiciable, which CAG disputes;

, I. WHEREAS, Yeroushalmi & Associates was formerly counsel of record

for EWW in the EWW Actions, and incurred unreimbursed fees and costs in connectio~with the

EWWand CAG Actions;

N724S308J I 2



J. WHEREAS, on·Febtuaty 22, 2008 the Parties partidpated in amediation

before Mr. Lester Levy at JAMS offices in Los Angeles, CA;

K WHEREAS, in order to avoid continued and protracted litigation, the

Parties desire to enter into a full settlement ofall claims that were Or could have been raised in -

the EWW Actions, CAG Action, or any cOnsolidated action of the EWW and CAG Actions

(collectively referred to herein as the «Actions'') based upon the facts alleged therein and to

- resolve those actions with finality; and

NOW TliEAAFORE,.in consideration ofthe foregoing and the covenants-and

agreements set f6~below, the Parties agree as follows:

AGREEMENT

1. NO ADMISSiON OF LIABILITY

1.1 No Ad-mission. For the purpose of avoiding prolonged -litigation, the Parties enter

into this Agreement as a full _settlement of all claims that were or could have been raised in the

Actions based upon the facts alleged therein. By execution ofthis Agreement and the Proposed

Consent Judgment, Defendants do not admit any violation ofProposi_tion 65 or any othet law,

and Defendants specifically deny that they have committed any such violations. EWW and CAG

dispute Defendants~denial. Nothing in this Agreement, as incorporated in the Proposed Consent

J udgmeIit, shall be construed as an admission ofany fact, issue of law or Violation of law, nor

shall compliance with-this Agreement constitute or be construed as an admiSSion ofany fact,

issue of law, or violation oflaw. Based o·n the for~going, no one shall commie anything 

·centained in this Agreement as an admission by anyone that any alle-ged action or failure to act

by Defendants violateq Propositi~n65 or any other statute, regulation, or principle ofcommon

law.

2. INJUNcrrvERELIEF/CLEAR ANI) REASONABLE WARNINGS

2.1 Work Area Warning Signage. Defendants shall provide warning signage.at

each Covered Facility inthe manner set f<Jrth herein no later than thirty (30) business days

(meaning excluding weekends and court holidays) after the Effective Date.

Nn~S)OBJ_1 3



2.1.1 For each ~()vered Facility, Defendants shall ensure posting ofawarning

sign proxirnate to the primary entrailce[s] to the Defendants' Work Areas where jet engines are

operating. "Work Areas" means areas on the ramp, tarmac, or maintenance facility where

employees routinely and in the ordinary scope ~f their employment come within 200 feet fitmi

operating jet engine ofan aircraft DefendantsslmU·pIace prominently ali signs posted under this

·secti9n with such conspicuousness as to render it likely that employees will see and read the
. .

same. A warning sign Wider thi:s subsection shall state:

WARNlNG: 'This area contains chemicals known to the State ofCalifornia to

cause cancer and birth defects or other reproductive harm.

2.1.2 Non-Exclusive Control If Defendants do not have exclusive control

over the area proximate to the primary entratice to a Wotk Area where a wabiing is required

under Section 2, Defendants sball..ltlake·reasonable and good faith efforts to obtain permission: to .

post a warning sign at Or near such an entrance. If, desp~te reaso"iiableand good faith efforts,

Defen~ts cannot obtain pemlissi9n to post thetequired warning required at or near that

entrance, Defendants shall have no obligation to provide such a warning at such entrance, so

lon:g as Oefendants contacted· f!,WW and CAG, through counsel, and discussed with EWW's and

CAG's counsel the good faith efforts undertaken to address the issue. -

7.2 Proposition 6S Infonnation StateDienf$. For each Covered Facility, Defendants

will ensme a Proposition 65· Infoitltiltion Statement is posted, within thirty (30) bUsiness days of

tlie Effective Date, in·eachbreaktoom used by its employeeswhcYwprk in WbtkAreas. The

provision regarding "Non-Exclusive COIit.t?r' in Section 2.1.2 appli~ to this requitementas

well.. The Proposition 65 InfotIilation.Sta.tement is attached as Exhibit A hereto.

2.3 Duration fit Waming:ObligatioJiS, Defendants' responsibilities to provide the

warnings in this section shall continue for· such period as Proposition 65 remains in full force and

effect, except as provided below.

2.3.1 Defendan~ have no obligation to provide warnings as to a Covered

Facility if it ceases to operate aircraft at that Covered Facility.
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23.2 Ifthe ~fficeofEfiviwnmeiltal JleaJ.tli Hazard Assessment eOEHIIA.';)

issues a "Safe Use DetennirultiOli" (22 Cal. CodeRegs., § 12204) or otherwise detennmes tha~

·any Covered Exposmes do not require Proposition 65 warnings, DefendantS shall have no further

obligation to provide the wa.iTli!tgs described in this Agreement.for such exposures. 0

2.3.3 If a Defendant perfonns a quantitative risk assessment in accordance with

22 Cal. Code Regs., § 12703 that results in a determination that any Covered Exposures do not

.require a warning under Cal. Health & Safety Code section 25249.5. Defendant may seek a

Court Order that Defendant will have no ftnthet obligation to provide the warnings fOr such

ex:posur~ described in this Agreement

·3. RELEASE AND CLAIMSCOV1:REO

3.1 Release. of Defendants. This Agreem.ent is a final and binding resolution and

release between Defendants and their past. present and future officers; directors, ttustees, agents,

employees. contractors, attorneys, parents. subsidiaries. or affiliates that operate atothe Covered

Facilities, divisions, successors and assigns, and its independent COlitractors who manufacture,

repair or sell aircniftjet engines, fuel or otherwise service an aircraft for Defendants

(collectively, "Releasees"), on the one
o
hand, and EWWand CAG on behalfofthernselves and

their respective past, present, and future attorneys, officerS, employees. directors, members•

. representatives, agents and assi~, on the other hand, of all claim~ for vi~lationof Proposition

65, the provisio~ofPtoposition 65 incorporated in Cali(omia's Hazard~ommunication. .
... .

proyi$ionso(8 Cal. Code.ofRegs. § 5194(b». and any other statutory Or common law claim that

EWW and CAG cotild have ass~ed against any Rdeasee reg~diiigalleged exposures t~ 0

0

P·roposition 65:"Iisted chemicals at the Covered F~ciiities, induding. but hot limited Jo, the failure

by any Releasee to provide clear and reasonable warnings pfexposures to PropOsition 65-listed

chemicalS in jet engine exhaust (collectively, "Released Claims"). Yeroushalmi & Associates on

behalf.of itself and its past, present, and future attorneys (including but not limited to Reuben

Yeroushalmi), officers, employees, directors. members, partners, shareholders, contractors,

representatives; agents and assigns, hereby releases and waives all claims against any Releasee
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for expenses (including but n~t limited to attomeys' fees, investigative fees. consultant or expert

fees), costs, liabilities, damages, i~unctive relief, and reliefofany other kind arising out of Or

related to Actions ioany way (such claims are included within the tenn "Released Claims," as

used in this Agreement). A Defendant's complian.ce with the teIIils of this Agreement resolves

all issues of liability regatding the Released ClaitoS. now and iIi the future; as to all ReleaSees.

EWW. CAG, and Yei:Qushalmi & Associ~tes, on behalfof themselves and their respective

past. present. and future attoril~Ys, officers, employees, "directors, members, partlle.rs,

representatives, shareholders, contr:actors, agents and assigns, covenant not to SUe nor to institute

or participate in, directly or indirectly, arising out of any claims in t;JJ.e EWWand CAG Actions,

any form of legal action against any Releasees and releases all Released Claims against any

Releasees. Except however, EWW, CAG, and Yeroushalmi & Associates shalf remain free to

institute any form oflegal a~tion to enforce.the provisions ~fthisAgreement

3.2 . "Defendant's Release. -Defendant waives all rights to institute any form of legal

action against EWW, CAG, and Yeroushalmi & Associates, and each of their "respective . .

attorneys or representatives, fot all actions and statements that EWW. CAG, and Yeroushalmi &

Associates and each oftheir respective past and present attorneys or representativ:es,·have taken

or nlll:de in the course ofiIivestigating and/or seeking enforcement ofPz:opositiori.65 agiunstit in

the Actions. Provided however, the Defendant retains the_ tight to institute any. fonn of legal.... .. .

action to enfor~ the provisions of thi$Agreen1en~.

3.3 Wai:\itr.otC~U(6tftja" Cl~il C~deSec'ti«m 154i nieiarties ~ve·aU tights and

benefits thai they now have, orin the future may"have, "conferred ripon i.t by virtue of the "

provisionS QfSectidn 1542 of~e CalifomiaCivil Code, which prOVides as follows:

,A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITORDOES NOT KNOW ORSUSPECT TO EXIST IN HIS FAVOR AT
THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
MUST HAVE MATERIALLY AFFECTED HIS SETILEMENT WIlH THE
DEBTOR.
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EWW, CAO, and Yeroushalirii & Associates tmderstand and acknowledge, in particular,

that the signifieanre and co.nsequence of its waiver of California Civil Code Section 1542 is that

e"en ifEWW,.CAO, Yetoushahni & Associares; with respect to the matters alleged in the

Actions, anyperson·ot entity on whose behalf.E\YW, CAG, or Yeroushalmi & Associates

purportS to act, suffers future damages or harm arising out ofor resulting from the Released

Claims, EWW, CAG, YeroushaJrni & Associates, and anyone on whose behalfeach purportS to

act, will not he able to make any claim for reliefagaitJ.st any Dere~dant;provided however, ·CAG;

EWW, and Yeio~halmi& Associates cannot and 6cptessly do not te1easeany c1aiins for

personal injury that could be brought by any other individual or otganization.

. EWW~ CAO, and Yeroushalmi &. Associates acknowledge that they intend these

consequences for any r~lief, which may-exist as of the date of this release but which they do not

know exist, and which. iflqlown, would materially affect EWW's, CAG's, or Yeroushalmi&

Associates' decision to enter into the Agreement,regardless ofwhether its lack of knowledge is

the result of ignorance, oversight, en-or, negligence; or any other cause, no matter how j usti fiable

such cause may be.

3.4 COllrt Approval. Neither this Agreement nor the Proposed CousentJudgment is

effective until the Effective Date. This Agreement shall be ntill and void if, for any reason, the

Court does not e.rite~ an appr?priateTo~ of the Proposed Consent Judgment approving all

aspects ofthiS Agreement within one year after the'Proposed Consent Judgment has bee~ lodged

With. the Court.

4.1 Eac~Defendant shall. pay a total settlement amount oflhirty Thousand Dollars

($30;000) in fulll:!11d final settlement ofall claims that EWW and CAG (including but not limited

to each of their current and former attorneys) brought or could have brought in connection with

the Actions, including all costs and attorneys' fees incurred by EWW and CAG, and in lieu of

any civil penalties that allegedly were claimed Or could have been recovere.d in the Actions, as
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set forth below. Subject to CoUrt approval of the Agreement and entry of the Proposed Consent

judgtn~nt, payment shall be made as follows:

4.1.1 Payment toEWW

4.i.l.l From the total settlement payment set 6ut in Section 4.1,

D-efendartt shall pay Ten~o~dDollars ($10,000) to EVIW (an' organization dedicated

to furthering Proposition 65 compliance) for projects and purposes related to

environmental protection, worker health and safety, Qr reduction ofhwnan exposure to

hazardous substances, as EWW may choose. EWW, including its attorneys, agents,

representatives," members;officers, employees, or investigators, maY'f1ot use any part of

this payment to finance any future Proposition .65 .litigation or investigative activities

tegarding potential Proposition 65 issues, compliance; or litigation arising out of or

against Defendant or the aitiiile industry. Defendant shall make payment payable to "

EWW within 30 days after the Effective Date to "Graham & Martin LLP Trust ACcount",

at'the foHowing address: Graham & Martin LLP, 950 South Coast Drive, Suite 220,

Costa Mesa, CA 9262Q.

4.1.2 EWW and Defendants shall each be respOnsible for and shall bear their

"own attorneys' fees and costs. EWW, for itself and its past, present, and, future attorneys,

officers, employees, directors, members, representatives, agents and assigns hereby waives all

rights t.o iristitute"or participate in, directly or inditectly, any form: of legal action, and releases

any atid ali claims ofany nature whatsoever, ag"aitiSt Defendants and their past, present and

fuiut~ officers, directors,. trtJStees; agents, employees,contract6rs, attomeys~ parents, sub~idlaties

or affiliates, fot reimbursement or payment ofany and all Of EWW's fees and costs. Defendants

shall have no obligation to EWW to reimburse EWW or EWW's past, present, and future

attorneys (including but not limited to Yeroushalmi & Associat~), o~ficets, employee~,

directors, members; shareholders, representatives, contractors, agents and assigns, for any fees"

and costs associated with the Actions.
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4.1.3 Payment to CAG.

4.1.3.1 From the total settlement payment set out in Section 4.1";

Defendant s~ail pay CAG a total of two thousand Dollars ($2~OO), which represents a

payment in lieu ofcivil penalties. The payment in lieu ofa civil penaIty shall be used fot

projects and purposes related to enviromnentaJ protection, worker health and safety, or

reduction of human exposure to hazardous substances, as CAG may choose. CAG,

. including its attorneys, agents, representatives, members, officers, employees, or

investigators, may not use any part ofthis payment to finance any future Proposition 65

. litigation or investigative activities regarding potential Propi)sition 65 issues, compliance,

or litigation arising out ofot agaipst Settling Defendants. Defendant shal.lmalce payment·

within 30 days'afte~the Effective Date payable to "ConsUIl1er Adv~cacy Group, Inc.", at

the following address: c/o Law Finn ofRoy Penuela, 4555 Ellenboro Way, Woodland

HilIs, CA 91364-5666.

4.1.3.2 From the tomi settlement paym~ntset out in Section 4.~,

Defendant shall pay attorneys fees and costs to the Law Firm ofRoy Penuela a total of

two thousand Dollars ($2000), pUrSuant to application to the CoUrt as part of the

Proposed Consent Judgment, which represents reimbursement of past, present, and futUre

attorneys' fees and costs relating to or arising out of~y ofthe Actions. DefendaD.t shall'

make payment wi~hin30 days ·after.the. Effective Date payable t9' "Law Firm of Roy .

Penuela". at the following addiess: c/o Law Rim ofRoy Penuela, -:'-555 Ellenboro Way,

Woodland Hills, CA 9.1364-5666.

. 4.1.3.3 Frain the total settlement payment set outiri Section 4:1,.

Defendant shall pay attorneys fees and cos{;S to the Lee Law Finn a total of one thOUsand.

Dollars ($1000), pursuant to application to the Court as part of the Proposed Consent

Judgment, which represents reimbursement of past, present, and future attorneys' fees

and costs relating to or arising out of any of the Actions. Defendant shall make payment

within 30 days after the Effective Date payable to "Lee Law Firm", at the following
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address: clo lee Law Finn, 3700 Wiishire Blv~ Suite 920 Los Artgeles, CA 900iO- 

3005.

,4.1.3.4From the total settlement payment set out in Section 4.1,

Defendant shall pay attorneys fees and costs to YeroushaImi & Associates a total of

fIfteen thousand Dollars ($15,000), pursuant to application to the CoUrt as part of the

Ptopo~ed Consent l1Jdgment, which represents reimblttSement 0'£past, present, and future

attorneys' fees and costs relating-to or arising out ofany of the ActioilS. Defendant shaH

make payment withiil30 days after the Effective Date payable to "Yeroushalini &

, Associates", at the ~ollowingaddress: _3700 Wilshire Blvd, Suite 480,Los Angeles, CA

90010.

4.1.3.5Defendant shall have-no further obligation to reimburse

CAG or CAG's past, pres¢fit, and-future attorneys (including but not limited to

Yeroushalmi & Associates), officers, employees, directors. members, shareholders,

representatives, contractors, agents and assigns, fOT any fees and costs associated with the

Actions.

4.1.3.6Upon request by theCo_urt or the California AG's Office,
-

EWW and CAG shall provide an accounting ofall disbursements of funds allocated as'

"in lieu ofpenalties" to ensure compliance with Califomia regulations.

- 4.1.3.1 EWW and CAG, and their respective pastand cUrrent

ttttameys; a-gree 'that·they will not seek payment (;fatttitneys fees from each- othei at its

laWyers.

S. RETE'NTIONOF JURISDICTION

This Court shall retainjtirisdictiqn of the EWW and/or CAG Action to enforce this

Agreement.

6. DISPUTItS UNDER TilE AGREEMENT

Any Party to this Agreement may, by motion or order to show cause before the court,

seek to enforce the tennsand conditions containe~ in the Agreement upon a breach of any tetm
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or condition·by another P~, but in no event Will any Party seek to set aside any' terms or

conditions in this Agreement once the court has apptoved the Agreement ap.d entered the

.Proposed Co~ent JUdgment. In Wiy sUch enforcement prOceeding, thep~ rnay seek

whatever equitable or legai rerfiedies to which they are entitled for failure to comply With this

Agreement, including their attorneys' fees and.c6Sts.

6. SUBSEQUENT SE:TTLEMEN1'S

If another party enters into a settlem~nt agreement with EWW or CAG with respect to

any allegations that such party caused exposures to Proposition 65-1istedchemicals' injet engine

exhaust without a Proposition 65' watniitg;, the settling EWW or~e settling <;;AG shall uSe good

faitheffot'tS to ensure that no tem'lS, conditions, or.monetary payments of that settlement

agreementare ~ore favo"rabIe to such other party than those under this Agreement.

7. NOTICES

.Ail correspondence or notices requited' to be provided pursuan.t to this Agreement shall be

in.~iting and personally delivered or sent by: (1) firSt-class, registered, certified mail, return

receipt requested, or (2) overnight courier to the following addresses: (A Party, from time to

time; may, pursuant to the methods prescribed above, specify a change of address to which all

.future notices and-other COm.ihtinications shall be sent.)

To Defendants:

Counsel ofRecord fot Each Defendant.
As provided on the signature ·pages.

To EWW:

Anthony G Grah~

Graham & Martin LLP
950 South Coast Drive, Suite 220
Costa Mesa, CA 92626

ToCAG:

Roy Penuela
Law Finn ofRoy Penuela
4555 Ellenboro Way .
Woodland Hills, CA91364-5666
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. To EWW's Fonner Counsel (yeroushaImi & Associates):

Reuben YeroushaJtni
YeroushaImi & Associates
3700 Wilshite Blvd.
Suite 480
Los Angeles, CA 9001.0 .

8. IN'tEGRATION

This Agteenienteonstitutesthe final and cOIfipl~te agreement of t,he Parties, as

incorpota~ed in the Ptoposed Consent Judgment, :with respect to the subject matter hereof and

'supersedes aU prior or con~poraneousnegotiations, promises, covenantS. agreements Or .

representations concerning any matters directly, indirectly or collaterally related to the subject

matter of this Agreement The Parties have included, ex.pressly and intentionally, in this

Agreement all colJateral or additional agreements that may, in any manner, touch or relate to any

of the subject matter of this Agreement and, therefore, all promises, covenants and agreements,

collateral or otherWise, are included herein and therein. The P~ie~ intend that this Agreement

shall constitute.an ititegz:ationofall their agreements; and each understands that in the event of

. any subsequent iitigation. controversy or dispute concerning any of its tenus; conditions or

provisions, no party hereto shall bepertnitted to offer or ill;troduce ani oral qr extrinsic evidence
. .

concerning any other collateral or oral agreement between the P~ies not i~cluded.herein.

9. TIMING

Time jjfEss~c·e.;Tune 'is of the essence in·the perfottnahce ofthe tentlS hereof.. . . .. .

10. COMPLlANC~··WtrH·REi.>OltrfNG REQtJtREMENfS . "

Repol'titig Forms; PresentatiO'n to Attorney General. EWW and'CAG shall cdthply

with, the reporting form. reqlJirem~nts referenced in Cal. Health and Safety Code section

25~49.7(f).

I L COUNTERPARTS

Counterparts. This Agreement may be signed in counterparts and shall be bi~ding upon

the Parties as ifall Parties executed the origiI!al hereof.
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12. WAIVER

No Waiver. No waiver by any Party ofany provision hereof shall be deemed to be a

waiver ofany other provision hereof or'ofany subsequent breach of the same or any other

.provision'hereof.

13. POST EXECUTION AcrrvrrlES

13.1' Within fifteen (15) days following execution by the Parties of the Agreement, the

PartieS shall seek corisolid&tioD of the EWW Action and CAG Action (ifsuch actions have not

already been consolidated). ~d shall USe good faith effortsto obtain an order from the Court

, consolidating the actions.

13.i The Parties shall submit a Proposed Ctmsent Judgment to the s.uperior Colirt,

County ofSan Francisco for approval on-noticed motion pursuant to CaL Health and Safety Code

sectjon 25249.7(f) no later than sixty (60),days folloWing execution ofthe Agreement ~y the

Parties. All Parties shall cooperate in good faith in the submission of the Proposed Consent

Judgment to the Court..

13.3 All Parties agree to cooperate in good faith in implementing the terms of this

:Agreement and in seekingjudiciaJ approval of the Proposed Consent Judgment and all terms of

this Agreement.

'14. AMENOM::ENT '

Itt w.rititt~. No p.arty may ~end or modify this Agreement except by a writing

executedby.tlie'Parti~ that expresses, by i~ terms, an intention to'motlify this Agreement

, . 15." SUCCESSORS

Binding Upon Successors..This Agreement shall be binding upon and inure to the'

benefit of. and be enforceable by. the Parties and their respective administrators. trustees.

executors, personal representatives, succeSSOrs and permitted assigns.

16. CHOICE OF LAWS

California Law Applies. Any dispute regarding the interpretation of this Agreement, the

performance of the Parties pursuant to the terms of this Agreement.. or the damages accruing to a
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Party becalise ofany breach Of this Agreement shall he detennined Uildetthe laws of the SOOe of

Califotnia, without reference to principles ofchoice of.laws.

17. NO ADMISSIONS

The Parties have reached this Agreementto avoid the costs of prolonged litigation. By

enteri"ng into this Agy-eemen1, the Parties do not admit any issue of law, inchiding any violation of

Proposition 65. No one shall deem this Agy-eeIilent to be an admission or concession of liability

or culpability by any Party, at any time, for any purpose. EWW and CAG do not foreClose any

righfto demand warnings from other airline entities that are mote expansive aIJ-d1or

comprehenSive than those described herein. No one shall construe t:IDs Agr<:ement, any

document referred to herein, or any action taken to carry out this Agreement, as giving rise to

any presumption or inference ofadmission or concession by pefendants as to any fault,

wrongdoing, or liability.

18. REPRESENTA110N

Construction ofAgreement The Parties each acknowledge and warrant that

independent counsel ofits oWn selection represented it in connectj:on with the prosecution and

.defense of the Actions, the negotiations leading to this Agreement and the drafting of th.is

Agreement; and that in interpreting this Agreement, the terms of this Agreement will not be

construed either in favor of or against any Party.

'19. AI>DITIONAL POST EXECutION ACTIVITIES

The Pcirties'a~ to mutually einploy their best efforts 10 support the entry of this

Agreement and obtain approval of the·Proposed Consent Judgmerir by the Court in a

timely tnanrter. The parties acknowledge that, pursuant to California Health & Safety

Code §25249.7, a noticed motion is required to obtain judicial approval of this Consent

JUdgment. Accordingly, $e Parties agree to file a Motion to Approve the Agreement

("Motion"). Defendants shall have no additional responsibility to counsel for EWWor

CAG or to Yeroushalmi & Associates pursuant to Code ofeivil Procedure §I021.5 or

otherwise with regard to reimbursement of any fees and. costs incurred with respect to the
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preparation and filing of the Motion or with regard to counsel appearing for a hearing
. .

thereon.

20. COUNTER}»AR:tS
. .

This Agreement inay be exectitedin COUJi.tetparls and by 'facsimile'ot e~Jhal~ each

of which shall be deemed an'origina( lind aJ.l ofwhicb, when-taken together, shall

constitute one artd the same docliineIit.

21. AUTHORIZATION',

Authority to En·terAgreement Each of the signataries hereto certifies that he or she is

, authorized by the partj he or she represen~ to ent~r into this Agreement, to stipulate to the

Agteement, and to execute and approve the Agreement on b"ehalIof iheparty represented.

TflE SPACE BELOW IS INTENTIONALLY LEF'r BLANK:
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PROP'OSITION 65

The California Safe Drinking Water'and Toxic Enforcement Act of
1986, also known as Proposition 65, requires that businesses provide
warnings about exposUtes to chemicals known to the State of California
to cause cancer, birth defects or other reproductive harm. A list of
ch~micals that are known to the State to cause cancer, birth defe-cts Of

other reproductive hMm is pUblished by the Governor. The list can be
found at .
http://www.oehhaca.gov/prop65/ptop65~listINewlist.htIill -

Materials at or around [Airline] facilities, such as jet engine exhaust,
contain chemicals that are on the States Proposition 65 list. Additional
information r~garding chemicals at this facility can·be f9und in the
Material Safety Data Sheets. . -

Warning signs are posted in certain areas pursuant to Propositioil65.
These warnings state: .

WARNING: This area contains chemicals known to the
State ofCalifornia to cause cancer and birth defects or other.
reproductive harm.
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SETTLEMENT AGREEMENT AND RELEASE

Plaintiffs Environmental World Watch; Inc. ("EWW") and Conswner Advocacy Group,

Inc. ("CAG"), each on its own belialfand in the interest ofthe public, Yeroushalmi &

Associates, and the undersigned m.r carriers ('·Defendants") (coUectively~"'Parties"and,

individually, a "Party") enter into this Settlement Agreement and Release (UAgreemenf') .

concerning the settlement ofall pending actions, claims and potential claims among the Parties.

Following the execution ofthis Agreement, the Parties will execute a proposed stipulation and

consent judgment to which the Agreement shall be attached as an exhibit ('"Proposed Consent

Judgment"). The "Effective Date" is the date on which the Court: approves andentets the

Proposed Consent Judgment.

RECITALS

A. WRERltAS, ~W,!, and CA~. are corporations registered with the State of

C~ifomia,fanned for furthering environmental causes;

B. WHEREAS, Defendants have.employees·worlqng at airports in Califomi,a and
. ~ .

plaintiffs allege Defendants have opirated rorcraft at airports in California. Any airports in

Califdrnia where Defendants. operate or have, operated one or more aircraft are "Covered

Facilities;"

C. " WHEREAS,CaI. Health and Safety Code sections 25249.5 el seq. (hereafter

" "·Prop~sition65·') prohibits; among other things, a company often or mOre employees from

knowingly and intentionally exposing an mdividual to chemicals known to the State of

California to cause cancer, birth defects and other reproductive harm without first providing a

clear and reasonable warning to such individuals;



., .,

D. WHEREAS, the State ofCalifornia has officially listed various chemicals

pursuant to Ca!. Health and Safety Code section 25249.8 as cherirlca1s kno~ to the State to

cause cancer and/or reproductive toxicity;

E. WHEREAS, EWW and CAG allege that Defendants have exposed individuals to

chemicals injet engine exhaust that are listed as known to cause cancer"andlor reproductive

toxicity under Proposition 65. EWW and CAG allege that Defendants have caused these

. exposures without providing required Proposition 65 warnings; .

F. WHEREAS, EWW"and CAG~ respectively, served Defendants and various

public enforcement agencies with documents entitled "60-Day Notic~offutent to Sue Under

Health & Safety Code section 25249.6" (collectively, the ''Notices''). The Notices claim that

Defendants violated Cal. Health & Safety Code section 25249.6 by failing to warn employees

and individuals ofexposures to chemicals listed under Proposition 65 as causjng cancer and/or

reproductive toxicity, which are allegedly present in jet engine e:Khaust from aircraft While the

Notices generally allege that Defendants have caused exposures to all Proposition"65-listed

chemicals in jet engine exhaust, the Notices also more specifically identify Benz[alanthracene,. .

Chrysene, Benzo[a]pyrene, Indeno[I~2,3-cd]pyrene,Formaldehyde (gas), Acetaldehyde,

. ."Napthalene, Benzene; Ethylbenzene, Benzo[b]fluroanthene, Benzo[k.]f1uoranthene,

. Dibenz[a,h]antbracene, Toluene, and Carbon Monoxide (collectively, "Covered Exposures");

. "G. WHEREAS, EWW filed a complaint in the public interest (the "EWW A.ction")

"irlthe "Superior Com1 for the County ofSan Francisco against Defendants and other airlin~

"carriers. CAG.also filed a complaint in the public interest (the "CAG Action") hi the Superior

Court for the County ofSan Francisco against Defendants and other airline carriers~ The

Complaints in the EWW and CAG Actions allege that Defendants violated Cal. Health & Safety

Code section 25249.6 by failing to provide Proposition 65 warnings to employees and other

individuals regarding alleged Covered Exposures;

2



.R. WBEREAS~Defendants denied the allegations in the EWW·~d CAG Actions

and, furthermore, alleged that the CAG Action was duplicative ofthe EWW Action and not

justiciable, which CAG disputes;

I. WHEREAS, Yeroushalmi & Associates was fonnedy counsel ofrecord for

EWW in the EWW Action, and incurred. unreimbursed fees and costs in connection With .

the EWW and CAG Actions;

J. WHEREAS, in order to avoid continued and protracted litigation, the Parties

desire to enter into a full settlement ofall claims that were or could have been raised in the

EWW Action, CAG Action, or any consolidated action ofthe EWW and CAG Actions

(collectively referred to herein as the"Actions'') based upon the facts alleged therein ~d to

resolve those actions with finality; and

NOW THEREFORE, in consideration ofthe foregoing and the covenants and

agreements set forth below, the Parties agree as follows:

AGREEMENT

1. NO ADMISSION OF LIABllJTY

1.1 No Admission. For the purpose ofavoiding prolonged litigation, the Parties enter

into this Agreement as a full settlement ofall claims that were or could have been raised in the

Actionsbased upon the facts alleged.therein. By execution ofthis Agreemelit and the Proposed

Consent Judgmeilt, Defendants do not admit any violation ofProposition 65 or any other law,

and Defendants specifically deny that they haw COJ1Unitted any such violations. EWW aildCAG

dispute Defendants' denial. Nothing in this Agreement; as incorporated in the Proposed Consent
. .

Judgment, shall be construed as an admission ofany fact, issue of law or violation oflaw, nor

shall compliance with this Agreement constitute or be construed as an admission of any fact,

issue oflaw, or violation of law. B3$Cd on the f{)regoing,no one shall COnstrue anything

contained in this Agreement as an admission by anyone that any alleged action or failure to act
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by Defendants vi9latedProposition 65 or any other statute, regulation, or principle ofcommon

law.

2. lNJUNCfIVE RELIEF/CLEAR AND REASONABLE WARNINGS

·2.1- WorkArea Warning Signage. Defendants shall provide warning signage at

each Covered Facility in the manner set forth herein no later than thirty (30) business days

(meaning excluding weekends and courtholidays) after the Effective Date.

2.1.1 For each Covered Facility, Defendants shall ensure posting ofa warning

sign proximate to the primary entrance[s] to the Defendants' Work Areas wherejet engines are

operating. "Work Ar.eas" meaDs aieas on the ramp, tu'inac, or maintenance facility where

employees routinely and in the ordmary scope oft;beit employment come within 200 f~t from

operating jet engine ofan aircraft. Defendants shan place prominently all signs posted under this

section with such conspicuousness as to render it likely that employees will see and read the

saine. A warning SIgn under this subsection shall state:

WARNING: This area contains chemicals known to the State of Cctlifomia to

cause cancer and birth defects or other reproductive harm.

2.1.2 Non-Exclusive Control. IfDefendants do not have exclusive control over

the area proximate to the primary entrance to a Work Area where a warning is required under

Section 2, Defendants shall make reasonable and good faith efforts to obtain pennission to post a

warning sign at ornear such an entrance. If, despite reaSonable and good faith efforts,

.Defendants cannot obtain permission to post the reqUired warning required at orneal" that

ditran:ce, DefeIldIDlts shaH have rio obligatioIifo provide such a warning at such entrance,So

lOng as Defendants Con~cted EWW and CAG, through counSet and discussed with EWW's and

CAG's counsel the good faith efforts undertaken to address the issue.

2.2 Prop~ition 65 Information Statements. For each Covered Facility, Defendants

will ensure a Proposition 651nformation Statement is posted, within thirty (30) business days of

the Effective Date, in each breakroom used by its employees who work in Work Areas. The
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provision regarding "Non·Exclusive Control"·in Section 2.12 applies to this requirement as

well The Proposition 65lDformatioIi Statement is attacbed as Exhibit A hereto.

2.3 Duration ofWaming Obligations. Defendants' responsibilities to provide the

warnings in this section sball continue for SU9h period as Proposition 65 remains in fuJI force and

effect, except as provided below. The provision regarding «Non...EXc~usive Control" in Section:

2.1.2 applies to this requirement as well.

2.3.1 Defendants have no obligation to provide warnings as to a Covered

Facility if it ceases to operate aircraft at that Covered Facility.

2.3.2 If the Office ofEnvironmental Health Hazard Assessment ("OEHHA")

issues a "Safe Use Determination" (22 Cal. Code Regs., § 12204) or otherwise determines that

any Covered Exposures do not require Proposition 65 warnings, Defendants shall have no further

obligation to provide the watnin~described in this Agreement for such exposures.

2.3.3. Ifa Defendant perfonns a quantitative risk assessment in accortlance with·

22 Cal. Code Regs., § 12703 that results in a detennination that any Covered Exposures do not

require a warning under Cal. Health & Safety Code section 252495, Defendant may seek a

CQurt Order that Defendant will have no further obligation to provide the warnings for such

exposures described in this Agreement.

3. RELEASE AND CLAIMS COVERED

3.1 Release of Defendants. This Agreement is a final and binding .~esolutioJ1and

release between Defe.n.dants and their past, present and fuh1re office~, directbts. trustees; agents,

. employees, cOntractors, attorneys, parents, subsidiaries, or affiliates that' openit~ at. the Covered

Facilities, divisions, successors and assigns, and its independent contractors who manufacture~

repair or sell aircraft jetengines, fuel or otherwise service an aircraft for Defendants; specifically

including Capital Cargo International Airlines, Air Transport ~te11lationalLimited Liability

COI1lpany, Cargo Holdings International, Inc~ and their respective parents, affiliates, and

Stibsidiaries only to the extent their services relate to BAX Global (collectively; "Releasees"), on
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the one hand, and EWW and CAG on behalfofthemselves and tbeit respective past, present, and

future attorneys, officers, employees, directors, members, representatives. agents and assigns, on

the other hand, ofall claims for violation ofPropositi~n 65, the provisions ofProposition 65

incol:J>Ornted in California's Hazard Communication provis,ions (8 Cal. COde ofRegs. § 5194(b),

and any other statutory or common law claim that EWW and CAG could have asserted against

any Releasee or its insurers regarding alleged exposures to Proposition 65~listed chemicals at the

Covered Facilities, including, but not limited to, the failure by any Releasee to provide clear and

reasonable warnings of exposures to Proposition 65-listed chemicals in jet engine exhaust

(collectively, c~Released Claims"). Yeroushalmi & Associates on behalfofitselfand its past,

present, and future attorneys (including but not limited to Reuben Ycroushalmi), officers,

employees, directors~ members, partners, shareholders, contractors, representatives, agents and

assigns, hereby releases and waives all claims against any Releasee or its insurers for expenses

f4lcluding but not limited to attorneys' fees, investigative fees, consultant or expert fees), costs,

liabilities, damages, injunctive relief, and reliefofany other kind arising.o.ut of or related to"

Actions in any way (such -claims are included within the term "Released Claims," as used in this
" .

Agreement): A Defendant's compliance with the terms ofthis Agreement resolves all issues of

liability regarding the Released Claims, now and In the"fu~, "as to all·.Releasees.
" .

EWW, CAG, and Yerousbahni &"Associates, on behalfoftheti1s¢lves and their
. . . .

respective past, present, and futit:re attorneYSj0fl;icers! emplo;y~~ directors, members, partners,

representatives, sh~holder~, eontractors, agents and"assigns~ Covenailt not to sue nor to institute
" " "

otpaniCipate in,. directly ~t indirectly, any claims in thb EWW and tAG Actions, ~y fonn of
" .

~ .. .

legal action against any Releasees or their insurers ami releases all Released Claims against any

Releasees or their insurers. Except however. EWW, CAG, and" Yeroushalmi & Associates shall

remain free to institute any fonn oflegal action to enforce the provisions ofthis Agreement.

- 3.2 Defendant's Release. Defendant waives all rights to institute any fonn.oflegal

action a~ainst EWW, CAG, and YeroushaJmi & Associates, and each of their respective

attorneys or representatives, for all actions and statements that EWW, CAG, and Yerousha1rni &
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Associates and each oftheir resPective past and present attorneys or representatives, have taken

or made in the course of inveStigating and/or seeking enforcement ofProposition 65 against it in

the Actions. Provided however, the Defendant retai:u.s the right to institute any fonn of legal

action to enforce the provisions ofthis Agreement

3.3 Waiver of California Civil Code Seetion 1542. The Parties waive all rights and

benefits that they now have, or in the future may have, conferred upon it by' virtue ofth~

provisions ofSection 1542 ofthe California Civil Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WIllCH TIIE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT
TIlE TIME OF EXECUTING TIIE RELEASE, WHICH IF KNOWN BY IDM
MUST HAVE"MATERIALLY AFFECTED IDS SETTLEMENT WIlli THE
DEBTOR.

EWW, CAG, and Yeroushalmi & Associates understand and acknowledge, in particular,

that the significance and consequence ofits waiver ofCalifomia Civil Code Section 1542 is that

even ifEWW, CAG; Yeroushalmi. &:; Associates,with respect to the matters alleged in the

Actions, any person or entity on whose behalf EWW. CAG, or Yeroushalmi & Associates
, '

p1.lIJ>OIts to act. suffers future daqtages or hamJ. arising out ofor resulting from the Released

Claims. EWW"CAG, Yerotishalmi & Associates, and anyone on whose behalfeach purports to

, act; will not be able ,to'make any ciaim for relief~ainst any Releasee; provided however, CAG,

'EWW~ and Yer~usha11l;li&Asso,ciates cann~ and expressly do not release any claims for

personaI 'injuty 'that cowd be' bronght by any other individual or organization.

EWW, CAG. and YCroushalmi & Associates acknowledge that they intend these
.' -. .

consequences for any relief, which may exist as ofthe date ofthis release but which they do not

knowex:ist, and which, ifknown. would materially affect EWW's, CAG's, or Yeroushalmi&

Associates' decision to enter into the Agreement, regardless ofwhether its lack ofknowledge is

the result ofignorance, oversight, error, negligence, or any other caUSe, no matter how justifiable

such cause may be.

/ "
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3.4 Cou.~ApJ}rovaL Neither this Agreement-nor the Proposed Consent Judgment is

effective.u:ntil the Effective Date. This Agreement shall be null and void it: for any reason, the·

Court does not enter an appropriate fonn ofthe Proposed Consent Judgment approving all

aspects of this AgreeD1ent within one year after the Proposed Consent Judgment has been lodged

with the Court.

4. SETTLEMENT FAYMENTS

4.1 Each Defendant shall pay a total settlement amount ofTJ:1irty Thousand Dollars

($30,000) in full and final settlement ofall claims that EWW and CAG (including but not limited

to each of their current and fonner attorneys) brought or could have brought in connection with

the Actions,inc1uding all costs and attorneys' fees incurred by EWW and CAG, and in lieu of

any civil penalties that allegedly were claimed or could have been recovered in the Actions, as

set forth below. Subject to Court approval ofthe Agreement and entry ofthe Proposed Consent

Judgment, payment shall be made as follows:

4.1.1 Payment to EWW

. 4.1.1.1 From the total settlement payrnentset out in Section 4.1,

Defendant shall pay Ten Thousand Dollars ($10,000) to EWW (an organization dedicated to

furthering Proposition 65 compliance) for projects and pu:rp6ses related to envirom;nental

protection, worker health and safety, or reduction ofhuman exposure to hazardous substanCes, as

EWW may choose. EWW, including its attorneys, agents, representatives, members, offic(ttS,

el1lployees, at investigators, may not use an.y part ofthis payment to fiIm:Il:ce any future

Proposition 65 litigation or investigative activities regard~gpotential Ptoposition 65 issues,

complianc~,or litigation arising out ofor against Releasees, their insurers or the airline industry.

-
Defendant shall make payment payable to EWW within 30 days after the Effective Date to

'':Graham & Martin LLP Trust Account", at the following address: Graham & Martin LLP, 950

South Coast Drive, Suite 220, Costa Mesa, CA 92626.
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4.1.2 .EWW and Defendants shall each be responsible for and shaH bear their

own. attorneys' f~s and costs. EWW, for itselfand its past. ~nt, and :futw'e attorneys,

officers, employees, directors, members, representatives, agents ~d assigns hereby waives all

rights to institute or participate in, directly or indirectly, any fottn of legal action, and releases

any and all c1w of any nature whatsoever, against Releasees and their past, present and future .

officers, directors, trustees, agents, :insurers, employees, contractors, attorneys, parents,

subsidiaries or affiliates, for reimbursement or payment ofany and all ofEWW's fees and costs.

Releasees and their insurers shall have no obligation to EWW to reimburse EWW or EWW's

past; present, and future attorneys (inclmling but not limited to Yeroushalmi & Associates),

officers, employees, directors, members, shareholders, representatIves, contractors. agents arid

assigns, for any fees and costs associated with the Actions.

4.1.3 Payment to CAG.

4.1.3.1 Fror.n the total settlement payment set out in Section 4.1, Defendant

shall pay: CAG a total of two thousand Dollars ($2000), which represents a payment in lieu of

civil penaIties~ The payment in lieu·ofa civil penalty shall be used for projects and ptrrposes

related to environmental protection, worker health and safety. or reduction ofhuman exposure to.

hazardous substances, as CAG may· choose. CAG. including its attorneys, agentS,

.representatives. members. officers,. employees, or investigators. may not useahypart of this

payment to finance anyfumreProposition ~5 litigation ~r investigative activities regarding

potential Proposition 65 issues, compliance. or litigation arising out oforagainst Releasees or

their insurers. Defenda!lt shall make payment within 30 days after the Effective Date payable to

«Consumer Advocacy Group. Inc.", at the following address: c/o Law Firm of Roy Penuela,

4555 Ellenboro Way, Woodland Hills, CA 91364-5666.

4.:l~.2 From the total settlement payment set out in Section 4.1, Defendant
. .

shall pay attorneys fees and coSts to the Law Firm ofRoy Penuela a total of two thousand
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Dollars ($2000), pursuant to application to the Court as part ofthe Proposed .consent Judgment,

which represents reimbursement ofpast, present, and future attorneys' fees and costs relating to

or arising out ofany ofthe Actions. Defendant shall make payment within 30 days after the

Effective Date payable to "Law Firm ofRoy Penuela", at the following address: clo Law Finn of

Roy Penuela, 4555 Ellenboro Way, Woodland Hills, CA 91364-5666,

4.1.3.3 From the total settlement payment set out in Section 4.1, Defendant

shall payattQrneys fees and costs to the Lee Law Fmn a total ofone thousand Dollars ($1000),

pursuant to application to the Court as part ofthe Proposed COnsent Judgment, which represents·

reimbursement ofpast, present, and future attorneys' fees and costs relating to or arising out of

any of~e Actions. Defendant shall make p~ymentwithin 30 days aftex: the Effective Date

payable to "Lee Law Firm", at the following address: c/o Lee Law Firm, 3700 Wilshire Blvd.

Suite 920 Lo~ Angeles, CA 90010-3005.

4.1.3.4 From the total settlement payment set out in Section 4.1, Defendant

shall pay attorneys fees and costs to Yeroushalmi & Associates a total offifteen thousand

Dollars ($15,000), pursuant to application to the Court as P<m of the Proposed Consent

Judgment, which represents reimbursement ofpast, present, and future attorneys' fees and costs

relating to or arising out ofany ofthe Actions. Defendant shall make payment wit~n 30 days

after the Effective Date payable to "Yeroushalmi & Associates", at the following address: 3100

. Wtlshire Blvd, Suite 480, Los Angeles, CA 90010.

4.1.3.5 Releasees and their insurers shall have no further obligation to

reimb1.ltSe CAG or CA(}lspast, present, and future attorneys (including but not limited to

Yeroushahrti & Associates), officers. employees. directors, members. shareholders,

representatives, contractors, agents and assigns, for any fees and costs associated with the

Actions.

4.1.3.6 Upon request by the Court or AG's Qffice, EWW and CAG shall

provide an aecounting of all disbursements of funds allocated as "in lieu ofpenalties" to ensure

. compliance with California regulations.
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4.1.3.1 EWW andeAG, and their respective past and current attorneys,

agree tha1 they will not seek payment of attorneys fees from each other or its lawyers.

5. RETENTION OF JURISDICTION

This Court shall retain jurisdiction ofthe EWW and/or CAG Action to enforce this

Agreement.

6. DISPUTES UNDER THE AGREEMENT

Any Party to this Agreement may, by motion or order to show cause before the court,

seek to enforce the tenns and conditions contained inthe Agreement upon a breach of any term

or condition by another Party, but in no event will any Party seek to ~t aside any teIDlS or

conditions in this Agreement once the court has approved the Agreement and entered the

Proposed Consent judgment. In IDly such enforcement proceeding, the Parties may seek whatever

equitable or legal remedies to which they are entitled for failure to comply with this Agreement,

mcluding their attorneys' fees and costs.

7. SUBSEQUENT SETTLEMENTS

Ifanother party to the Actions.enters into a settlement agreement with EWWor CAG

with respect to any allegations that such party caused exposures to Proposition 65-listed .
. .

che~icals in jet engine exhaust without a Proposition 65 warning, the settling EWW orthe

settling CAG shall use good-faith efforts to ensure that no tenJis, conditions, or monetary .

payments ofthat settlement agreement are more favorable to such other par~y"~thos~ wicier

this Agreement

8. NOTICES.

All correspondence or notices required to be provided pursuant to this Agreement shall be

in writing and personally delivered or.sent by: (1) first-class, registered, certified mail, return

receipt requested, or (2) overnight courier to the fonowing addresses: (A Party, from time to

time, may, pursuant to the metho& prescribed above, specify a change ofaddress to which all

future notices and other conununications shall be sent.)
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To Defendants: .

Counsel ofRecord for Each Defendant. As provided 011 the signature pages.

ToEWW:

Anthony G Graham
Graham & Martin LLP
950 South Coast Drive, Suite 220
Costa Mesa, CA 92626

ToCAG:

RoyPenue1a
Law Firm ofRoy'Penuela
4555 Ellenboro Way
Woodland Hills, CA 91364-5666

To EWWs Fonner Counsel (Yeroushalmi & Associates):

ReubenYeroushalmi
Yerousbalmi & Associates
3700 Wilshire Blvd. Suite 480 .
Los Angeles, CA 90010

9. INTEGRAnON

This Agreement constitutes the fInal and complete agreement ofthe Parties, as

inco~ratedin the Proposed Consent J~cIgm.t~~t~.with·resPe<!t to the subject matter hereofand
. . . ". . .

s~des.a11 prior or cont~poraneousnegotiations, promises, covenants, agreements or
. .

.representatio~.concertl:ing 3J!.y inatters directly, indir~y or collaterally related to the subject

ltlatterofthis Agreement The Parties'have included, expres~ly and intentionally, in this

Agreement all collateral or additional agreements that may, in any manner, touch or relate to any

of the subject matter ofthis Agreemen~ and. therefore, all promises, cOvenants and agreements,

collateral or otherwise, are included hetein and therein. The Parties intend that this Agreement

shall constitute an integration ofill their agreements, and each understands that in the event of

any subsequent litigation, controversy or dispute concerning any ofits tenns, conditions or
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. provisions, no party hereto shall be permitted to offer or introduce any oral or extrinsic evidence

concerni,ng any other collateral or oral agreement between the Pames not included herein.

10. TIMING

TiIne of Essence. rune is of the essence in the performance ofthe terms hereof.

11. COMPLIANCE WITH REPORTING REQUIREMENTS

RepOrting Forms; Presentation to Attorney General. EWW and CAG shall comply

with the reporting form req'Uirements referenced in Cal. Health and Safety Code section

25249.7(1).

12. COUNTERPARTS

Counterparts. This Agreement may be signed in counterparts and shall be binding upon

the Parties as ifall Parties executed the original hereof.

13. WAIVER

N:o ~aiver. No waiver by any Party ofany provision hereofshall be deemed to be a

waiver ofany other provision hereofor ofany subsequent breach ofthe same or any other

provision hereOf.

14. POST .EXECUTION ACTIVITIES

14.1 Within fifteen (15) days following execution by the Parties of the Agreement. the

Parties shall Seek consolidation ofthe EWW Action and CAG Action (ifsuch actions have not
~

already been consoU~ted),and shall use good faith efforts to obtain an Order from the Court

. consOlidating the ~ctions..

. 14.2 The Parties shall submit a Proposed Consent Judgment to the Superior Court.

County ofSan Francisco for approval on noticed motion pm-soant to Cal. Health and Safety Code

section 25249.7(f) no later than sixty (60) days following execution of the Agreement by the

Parties. All Parties shall cooperate in good faith in the submission ofthe Proposed Consent

Judgment to the Court.
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14.3" All Parties agree to cooperate in good faith in implementing the tenns ofthis

Agreeznent and in seeking judicial approval ofthe Proposed Consent Judgment and all tenus of

this Agreement.

15. AMENDMENT

In Writing. No Party may amend or modi~ this Agreement except by a writing executed

by the Parties that expresses, by its terms, an intention to modify this Agreement.

16. SUCCESSORS

Binding-Upon Successors. This Agreement shall be binding upon ~d inure to the

benefit of, and be enforceable by, the Parties and their respective administrators, trustees,

executors, personal representatives, successors and petmitted assigns.

17. CHOICE OF LAWS

California Law Applies. Any dispute regarding the interpretation ofthis Agreement, the

petfonnance of the Parties pursuant to the tenns ofthis Agreement" or the damages accruing to a

. Party because ofany breach of this Agreement shall be detenninedunder the laws of the State of

Califomia, without reference t~ principles ofchoice ofIaws.

18. NO ADMISSIONS

The Parties have reached this Agreement to avoid the costs ofprolonged litiga.tion. By

entering into this Agreement, the Parties do not admit any issue oflaw, including any violation

ofProposition 65. No one shall deem this Agreement to be an admission or concession of

. liability or culpability by any Party, at any time, for any purpose~EWW and CAG do not

{otecloseany right to dema~dwarnings from other airline entities that are more expansive arid/or

cornprehensivethan those describedhereitL No one shall construe this Agreement, any dOCument

referred to herein, or any action taken to cany out this Agreement, as giving rise to any

presumption or inference ofadmission ~r concession by Releasees as to any fault, wrongdoing,

or liability.

19. REPRESENTATION
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Construction ofAgreement.. The Parties each acknowledge and warrant that

independent counsel of its own selection represented it in CC1nnection with the prosecution

and d~fenseofthe Actions, ~e negotiations leading to this Agreement and the drafting ofthis

Agreement; and that in interpreting this Agreement, the tenus of this Agreement will not be

construed either in favor ofor against any Party.

20. ADDItIONAL POST EXECUTION ACTIVITIES

The Parties agree to mutually employ their best efforts to support the entry ofthis

Agreemerit and obtain approval of the Proposed Consent JudgIllent by the Court in a timely

manner. The Parties acknowledge that, pursuant to California Health & Safety Code §25249.7. a

noticed motion is required to obtain judicial approval of this CailSent Judgment. Accordingly, the

Parties agree to file a Motion to Approve the Agreement ("Motion"). Defendants shall have no

additional responsibility to. counsel for EWW or c.AG or to Yeroushalmi & Associates pursuant

to Code ofCivil Procedure §I021.5 or otherwise With regard to reimbursement ofany fees and

costs incurred with respect to the preparation and filing ofthe Motion or with. regard to counsel

appearing for a hearing thereon.

21. COUNTERPARTS

This Agreement may be executed in counterparts and by facsimiIe or e-mail, each

ofwhich shall be deemed an original, and all ofwhich, when taken together, shall

constitute one and the same document.

22. AU11:IORIZATION

Authority t~ ~nter Agreem~.1lt. Each ofthe signatories hereto certifies that he or she is

authorized by the party he or she represents to enter into this Agreexnent, to stipuhrte to the

Agreement, and to execute and approve the Agreement on behalfofthe party represented.
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AGREED TO: .

Date: September 25. 2008

AGREED TO:

·Date: ~

Print Name: _

By: _~====_==~=-:"=_
PLAINTIFF ENVIRONMENTAL·
WORLD WATCH INC.

AGREED TO:

Date: ~__

Print Name: _

By: _ ......... ==---:=-:~=_:_:::::_:_==-:=
CONSUMER ADVOCACY GROUP.

AGREED TO:

APPROVED AS TOFORM

Morrison & Foetster LLP

Date: iJt~ JRI ;)a?lS
By:d~ .

Peter siao .
AttomeyaforDefendant BAX
GLO . INC•.

APPROVED AS TO FORM

Date:__~_~ _
By:_~ --:-

Anthony Graham
Attomeys for Plaintiff
ENVIRONMENTAL WORLD
WATCH, INC.

APPROVED AS TO FORM

Date: -+-~L-.I<::'-"F-7"5J:;--""'--
BY:~a..~~~~~~r'-<._+

Roy Penuel
. . Attorneys for PlaintiffCONSUMER

ADVOCACY GROUP, INC.
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AcmaroTO; APPlW'VED ASTO FORM

Monisou &. FOem«UP

DatG:

PdntName
By: Date:

DEFENDANT BAX GLOBAL. INC. By:
.Peter Hsiao
AUoniqs for DerGldaatBAX
GLOBAL INC.

AGREED TO: APFROVED ASTO FOBM

Date; ;,~~"e&t S, 08
D"'" Slf!&~ S&.

~~~rkp By; ;~._
Anrho4y ."

RONMENTAL Anon1cya fot PlabJdff
WORLD WATCRINC. BNVIR~ALWORUl

WATCI!.INC.
AGREEDTO: APflROVED ASTO FORM

Date:

_~ '/}l4 ""'\,/ Date;
By:

RPy·PcoueIaBy:~,"'.-P ...
OCACY GROUP. AttomeyB for PIalntiffCONSUMER

ADVOCAcY GROUPT INC.
AGREED TO:

Date:

Print Name:
By:

.,.- ..
YBROUSHALMI &:ASsoaATES
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EXHIBIT 2



ORIGINAL

SUPEroORCOURTOFTIffiSTArnOFCALITO~

COUNTY OF SAN FRANCISCO

1
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Q 30
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

GRAHAM & MARTIN, LLP
Anthony G. Graham (SBN 148682)
Michael J. Martin (SBN 171757)
950 South Coast Drive, Suite 220
Costa Mesa, CA 92626
Telephone: (714) 850-9390
Facsimile: (714) 850-9392
AnthonyGGraham@msn.com

Attorneys for Plaintiff
ENVIRONMENTAL WORLD WATCH, INC.

LAW FIRM OF ROY PENUELA
Roy Penuela (SBN 107267)
3303 Castleman Lane
Burbank Hills, CA 91504-1630
Telephone: (818) 843-8435
lalawyer@lawyer.com

Attorneys for Plaintiff
CONSUMER ADVOCACY GROUP, INC.

ENVIRONMENTAL WORLD WATCH, INC.,

Plaintiff,

v.

AEROFLOT, et al.,

.Defendants.

AND CONSOLIDATED ACTIONS.

N730S7090.313002922-o000312672

I LE D
.San Fran . co County Superior Court

JUL 2009

LEE LAW GROUP
Robert Y. Lee (SBN 213848)
3699 Wilshire Boulevard, Suite 1100
Los Angeles, CA 90010
Telephone: (213) 383-5400
admin@lgcounsel.com

Case No.: 06-455658 (consolidated with
case nos. 05-439749, 05-447903, 06
452413,07-462756)

.[lltOP05ED) STIPULATED
JUDGMENT PURSUANT TO
AMENDED TERMS OF .
STIPULATION AND ORDER RE·:
CONSENT .nIDGMENT ·(AIR: .
c;ARRIEllS)

. Date: January. 27, 2009
.Time: lO:OO:a~m.

Departnlent: 220
Judge: Hon. A. James Robertspn

[PROPOSED] STIPULATED mDGMENT PURSUANT TO AMENDED TERMS OF
STIPULATION AND ORDER RE: CONSENT JUDGMENT (AIR CARRIERS)



1 In the above-entitled action, Plaintiff Environmental World Watch, Inc.,

2 ("EWW"), Plaintiff Consumer Advocacy Group ("CAG"), Yeroushalrni & Associates (former

3 counsel of record for EWW), and Defendants Astar Air Cargo, Inc., BAX Global, Inc.,

4 Evergreen International Airlines, Inc., Federal Express Corporation, Polar Air Cargo Worldwide,

5 Inc,., United Parcel Service Co., Cargolux Airlines International, S.A., DPWN Holdings (USA),

6 Inc., originally sued as DHL Holdings (USA), Inc., and Amerijet International, Inc.

7 ("Defendants") (collectively with plaintiffs, referred to as "Parties"), having agreed through

8 their respective counsel that judgment be entered pursuant to the terms of the Stipulation and

9 [proposed] Order Re: Consent Judgment entered into by the Parties and lodged concurrently

10 herewith, and after consideration ofthe papers submitted and the arguments presented, the Court

11 finds that when modified as set forth herein, the settlement agreement setout in the Consent

12 Judgment meets the criteria established by Senate Bill 471, in that:

13 1. The health hazard warning that is required by the Stipulation and

14 [proposed] Order Re: Consent Judgment complies with Health & Safety Code section 25249.7;

15 2.. the reimbursemenfoffees and costs to be'paid pursuant to the Parties'

16 Consent Judgment is reasonable under California law; and

17

18 reasonable.

3. The payme~tpursuantto Health &. Safety Code section 25249.7(b) is

19 The parties stipulate that the· Settlement Agreem~nt and Release from March 2008

20 be modified·aS follows.

21·.· . A .new Section 3.5 is added, whichpr<wides as follows: .

22

23

3.5 Additional Releases .

3.5.1 CovenantNotto Sue and Release ofYeroushalmi & Associates and

24 Reuben Yeroushalmi

25 3.5.1.1 For and in consideration of the terms and conditions stated in the

26 Settlement Agreement and Release, on behalfof themselves and their past, present, and future

27 attomeys(includingbut notlimlt~d to Reuben Yeroushalmi), partners, assoCiates, proprietors,

28 co-venturers, joint venturers, officers, employees, directors, members, shareholders, contractors,
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1 representatives, agents and assigns, Yeroushalmi & Associates and Reuben Yeroushami hereby

2 covenant not to sue nor to institute or participate in, directly or indirectly, arising out of or

3 related in any way to the EWW and CAG Actions, any form oflegal action against CAG, Roy

4 Penuela and their past, present, and future partners, associates, proprietors, co-venturers, joint

. 5 venturers, officers, employees, directors, members, shareholders, contractors, representatives,

6 agents and assigns, and hereby release and forever discharge CAG, Roy Penuela and their past,

7 present, and future partners, associates, proprietors, co-venturers, joint venturers, officers,

8' employees, directors, members, shareholders, 'contractors, representatives, agents and assigns

9 from any and all claims of any na~e without limitation, liens, demands, indemnity, damages,

10 actions, causes of action or suits or appeals of any kind or nature whatsoever, both known or

11 unknown, which have resulted in the past or may develop in the future arising out of or related in

12 any way to the EWW and CAG Actions. This Release of all claims is specifically intended to

13 include, but shall not be limited to, any and all claims for expenses (including, but not limited to,

14 attorney's fees, deposition costs, filing fees, law clerk expenses, secretarial. expenses, rent

15 expenses, computer expenses, legal resem:ch expenses, library expenses, investigative fees,

16 consultant or expert fees, photocopy expenses, telephone expenses, fax expenses, travel

17 .expenses, lodging and food expenses, mileage expenses,) costs, indemnity in all its forms,

.·1.8 negligence, professional negligence, fraud, damages of any nature, past; present, or future,

19 includiiig contractUal, compensatory, general, special, punitive, and injunctive relief, and relief

. ·20 ofany other kind arisiIlg out ofor in: any way related to the EWW and CAG Actions.·

.21 3.5.1.2 Y~oushaImi & Associates and Reuben Yeroushalmi expressly'waive and

22 relinquish all rights and benefits which they have, or in the future may have, conferred upon

i3 them by virtue of the provisions of Section 1542 of the California Civil Code, which provides as

24 follows:

25

26

27

28
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1

2

3

4

5

6

7

8

9

10

11

12

U

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN illS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY lllM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.

"Yeroushalmi & Associates and Reuben Yeroushalmi understand and

acknowledge, in particular, that the significance and consequence Of their waiver of California

Civil Code Section 1542 is that even ifYeroushalmi & Associates and Reuben Yeroushalmi ,

with respect to"the matters in the EWW and CAG Actions and to the matters in any way related

to the EWW and CAG Actions, any person or entity on whose behalf Yeroushalmi & Associates

or Reuben Yeroushalmi purports to act, suffers future damages or hann arising out of or resulting

from the Released Claims, Yeroushalmi & Associates, Reuben Yeroushalmi, and anyone on

whose behalf each purports to act, will not be able to make any claim for relief against CAG or.

Roy Penuela or any person or entitybenefitting from this Release.

3.5.1.3 Yeroushalmi & Associates and Reuben Yeroushalmi acknowledge that

they iritend these consequences for any relief, which may exist as <?fthe date of this release but

which they do not know to exist, and which, ifknown would materially affect Yeroushalmi &

Associates' or Reu~enYeroushalmi's decision to enter into this Settlement Agreement and

Release, regardless of whether their lack of knowledge is the result of ignorance, oversight, error,

negligence, or any other cause, no matter how justifiable such cause may be.

3.5.1.4 Yeroushalmi & Associates and Reuben Yeroushalmi further acknowledge

that Yeroushalmi & Associates ,and Reuben Yeroushalmi may later discover facts anq. law in

addition to 'or different from those facts and law now knoWn or believed to be true, but~tis .

Yeroushalmi & Associates, and Reuben Yeroushalmi'sintention to fully and forever release any

and all matters, disputes and·differences, known and unknowD., suspected and unsuspected,

which now exist, ~ay later exist, or may previouslyhave existed. This Release shall remain in

effect as a full and complete general release notwithstanding the discovery or existence of any

such additional or different facts or law.

3.5.2 Covenant Not to Sue and Release ofRoy Penuela
Al73057090.313002922-00003 I2672 4
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1 3.5.2.1 For and in consideration of the terms and conditions stated in the

2 Settlement Agreement and Release,·on behalf of himself and his past, present, and future

3 attorneys, partners, associates, proprietors, co-venturers, joint yenturers, officers, employees,

4 directors, members, shareholders; contractors, representatives, agents and assigns, RoyPenuela .

5 and the Law Firm ofRoy Penuela hereby covenant not to sue nor to institute or participate in,

6 directly or indirectly, arising out ofor related in any way to the EWW and CAG Actions, any

7 form eflegal action against Yeroushahni & Associates, Reuben Yeroushalrni, and their past,

8 present, and future partners, associates, proprietors, co-venturers, joint venturers, officers,

9 employees," directors, members, shareholders, contractors, representatives, agents and assigns,

10 and hereby releases and forever discharges Yeroushalmi & Associates, Reuben Yeroushalrni,

11 and their past, present, and future partners, associates, proprietors, co-venturers, joint venturers,

12 officers, employees, directors, members, shareholders, contractors, representatives, ag~nts and

13 assigns from any and all claims ofany nature without limitation, liens, demands, indemnity,

14 damages, actions, causes ofaction or suits or appeals ofany kind or nature whatsoever, both

15 known or unknown, which have resulted in the past or may develop in the futtrre arising out of or

16 related in any way to the EWW and CAG Actions. This Release of all claims is specifically·

17 intended to include, but shall not be limited to, any and all claims for expenses (including, but

18 not limited to, attorney's fees, deposition costs; filing fees, law clerk expenses, secretarial

19 expenses, rent expenses, computer expenses, legal researCh expeIiSes, library expenses,

20 investigative fees, consultant or expert fees', photocopy expenses. telephone expenses, fax

21 expenses, travel expenses, lodging and food expenses, mileage ~xpen:ses,) costs, indemnity in aU

22 its forms, negligence, professional negligence, fraud, damages of any nature, past, present, or

23 future, including contractual, compensatory, general, special, punitive, and injunctive relief, and

24 relief of any other kind arising out ofor in any way related to the EWW and CAG Actions.

25 3.5.2.2 Roy Penuela and the Law Firm ofRoy Penuela expressly waive and

26 relinquiSh all rights and benefits which they have, or in the future may have, conferred upon

27 them by virtue of the provisions ofSection 1542 of the California Civil Code, which provides as

28 follows:
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A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVB MATERIALLY AFFECTED HIS OR
HERSETTLEMENT WITHTHE DEBTOR.

3

4

5 3.5.2.3 Roy Penuela understands and acknowledges, in particular, that the

1

2

6 significance and consequence ofhis waiver of California Civil Code Section 1542 is that even if

7 Roy Penuela and the Law Firm of Roy Penuela, with respect to the matters in the EWW and

8 CAG Actions and to the matters in any way related to the EWW and CAG Actions, any person

9 or entity on whose behalf Roy PeilUela purports to act, suffers future damages or hann arising

10 out of or resulting from the Released Claims, Roy Penuela, and anyone on whose behalf each

11 purports to act, will not be able to make any claim for relief against Yeroushalmi & Associates

12 and Reuben Yeroushalmi or any person or entity benefitting from this Release.

13 3.5.2.4 Roy Penuela acknowledges that he intends these consequences for any

14 relief, which may exist as ofthe date ofthis release but which thl?Y do not know to exist, and

15 which, ifknown would materially affect Roy Penuela's decision to enter into this Settlement

16 Agreement and Release, regardless ofwhether his lack ofknowledge is the result of ignorance,

17 oversight, error, negligence, or any other cause, no matter howjustifiable such cause may be.

18 3.5.2.5 Roy Penuela and the Law Firm of Roy Penuela further acknowledge that

19 Roy Penuela and the Law Firm of Roy Penuela may later discover facts and law in addition to or"

20 diIferent from those facts aI;i.d law now known or believed to b~" true, but it is" Roy Penuela's arid

21 the Law Firm ofRoy Penuela's intention to fully and forever release any' and all "matters, "

22 disputes and differences, known and unknown, suspected and unsuspected, which now exist,

23 may later exist, or may previously have existed. This Release shall remain in effect as" a full and

24 complete general release notwithstanding the discovery·or existence of any· such additional or

25 different facts or law.

26 • The first sentence of Section 4.1.1.1 is stricken in its entirety, and

27 replaced with the following:

28 From the total settlement payment set out in Section 4.1, each Defendant
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1 shall pay Three Thousand Three-Hundred Eight Dollars and 83 Cents

2 ($3,308.83) to EWW (an organization dedicated to furthering Proposition

3 65 compliance). The funds to be paid to Plaintiff EWW are to be used to

4 reimburse Mr. Dunlap.

5 • Section 4.1.2 is stricken in its entirety, and replaced with the

6 following:

7 From the total settlement payment set out in Section 4.1, each Defendant

8 shall pay Two Thousand Five Hundred Seventy -Three Dollars and Fifty-

9 Three Cents ($2,573.53) to Graham & MartinLLP: Defendant shall make

10 paymentpayable to EWW within 30 days after the Effective Date to

11 . "Graham & Martin LLP", at the following address: Graham & Martin

12 LLP, 950 South Coast Drive, Suite 220, Costa Mesa, CA 92626.

13 Defendant shall have no ftuther obligation to reimburse EWW or EWW's

14 past, present, and future attorneys (including but·not limited to

15 Yeroushalmi & Associates), officers, employees, directors, members,

16 shareholders, representatives, contractors, agents and assigns, for any fees

17 and costs associated with the Actions.

18 • The fIrst sentence of section 4.1.3;4. is stricken in it~ .en{ji-ety,and

19 replaced ~th the following:

20 From the total sett1em~ittpayment setout i~ Section 4.1, .each Defendant

21 shall pay attorneys fees and costs. to Yeroushalmi & Associates a total· of ..

22 Thirteen Thousand Five Hundred Twenty-Nine Dollars and Forty-One

23 Cents ($13,529.41), pursuant to application to the Court as part of the

24 Proposed Consent Judgment, which representsreimbutsement ofpast,

25 present, and future attorneys' fees and costs relating to or arising out of .

26 any of the Actions.
-

27 .. A new section 4.1.4 is added, which provides as follows:

28 4.1.4 Payment to Public Health Trust
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

4.1.4.1 From the total.settlement payment set out in Section 4.1, each

Defendant shall pay Five Thousand Five Hundred Eighty-Eight Dollars

and Twenty-Four Cents ($5,588.24) to Public Health Trust, which

represents a payment in lieu of civil·penalties. The payrrient in lieu of a

civil penalty shall be used for projects and purposes related to

environmental protection,worker health and safety, or education of human

exposure to hazardous substances, as Public Health Trust may choose.

Public Health Trust, including its attorneys, agents, representatives,

members, officers,employees, or investigators, may not use any part of

this payment to finance any future Proposition 65 litigation or

investigative activities regarding potential Proposition 65 issues,

compliance, or litigation arising out of or against Defendant or the airline,

industry. Defendant shall make payment payable to Public Health Trust

within 30 days after the Effective Date, mailed to Brenda Drake; DIrector,

Public Health Tn:ist, 2201 Broadway, SUite 502, Oakland, cA 94612.

IT IS HEREBY ORDERED thatjudgment be entered in this case, in accordance

with the terms of the Stipulation and [propose<i] order Re: Consent Judgn:lent; lodged

concurrently herewith, as modified herein.

IT IS SO ORDERED.

lJoted: l[~ij,l·.
JUL f.'T/2009
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1 IT IS SO STIPULATED.

2 DATED: June'112008 . GRAHAM & MARTIN

3

4:

5

.am
laintiff

D WATCH~ INC.

6

7

8

DATED: June~ 2008 ·LAW FIRM OF ROY PENUELA

By:

DATED: June ---J 2008

DATED: June -'---.J 2008

By:' .

9

10

n
12

13

14

15

16 .
. DATED~. June~, 2008

17 .

18.·.· .

19

20

. 21 .

22

23

24.

25

26

27

28

RoyPenuela
Attorneys for Plaintiff

CONSUMER ADVOCACY GROUP, INC.

.LEE LAW GROUP

By:
Robert Y. Lee

Attorneys for Plaintiff
CONSUMER ADVOCACY GROUP, INC.

BINGHAMMCCUTCHEN LLP

R Rayinond Rothman
. Attorneys for Defendants

ASTARAIR CARGO, INC~~ EVERGREEN
INTERNATIONAL AIRLINES, INC., FEDERAL EXPRESS
, CORPORATION, POLAR AIR CARGO WORLDWIDE,

INC., UNITED PARCEL SERVICE CO.

CONDON & FORSY1H LLP

By:
RodD. Margo

Attorneys for Defendants
CARGOLUX AIRLIN"ES INTERNATIONAL, S.A.·
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1 IT IS SO STIPULATED.

2 DATED: June-' 2008 

3

4

5

6

GRAHAM & MARTIN

By:
Anthony Gnduun

Attorneys for PJaintiff
ENVIRONMENTAL WORLD WATCH, INC.

DATED: June-, 2008

BINGHAM MCCUTCHEN LLP

CONDON & FORsYllI LLP

. Robert Y. Lee
Attorneys for Plaintiff

CONSUMER ADVOCACY GROUP, INC.

R Raymond Rothman
Attorneys for Defendants

ASTAR AIR CARGO, INC., EVERGREEN
iNTERNATIONAL AIRLINES, iNC., FEDERAL EXPRESS

CORPORATION, POLAR AIRCARGO WORLDWIDE,
INC., UNITED PARCEL SERVICE CO.

By:

By:·~4

RoyPenuela
Attorneys for Plaintiff

CONSUMER ADVOCACY GROUP, INC.

LEE LAW GROUP

DATED: Jun~OO8
7

8

9

10

11 DATED: June ]P2008 -

12

13

14

15

16 DATED: June _, 2008

17

18

19

20

·21

22

23

24

25

26

27

28

By:
RooD. Margo

Attorneys for Defendants
CARGOLUX AIRLINES INTERNATIONAL, S.A.
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1 IT IS SO STIPULATED.

DATED: June-' 2008

2 DATED: June -,2008

3

4

5

6

7

GRAHAM & MARTIN

By:
Anthony Graham

. Attorneys for Plaintiff
.. ENVIRONMENTAL WORLD WATCH, INC.

LAW FIRM OF ROY PENUELA

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

DATED: June -' 2008

jJ):
DATED~-,20J ..

DATED: June_, 2008

By:
RoyPenuela

Attorneys for Plaintiff
CONSUMER ADVOCACY GROUP, INC..

LEE LAW GROUP

By:
Robert Y. Lee

Attorneys for Plaintiff
CONSUMER ADVOCACY GROUP, INC.

BINGHAM MCCUTCHEN LLP

CONDON & FORSYTH LLP

By:
RodD. Margo

Attorneys for Defendants
CARGOLUX AIRLINES INTERNATIONAL, S.A.
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1 IT IS SO STIPULATED.

2 DATED: June --' 2008

3

"4

5

GRAHAM & MARTIN

By:
Anthony Graham

Attorneys for plaintiff
ENVIRONMENTAL WORLD WATCH, INC.

6

7

S"

9

10

11

12

13

14

15

16

17

"18

19

20

21

22

23

24

25

26

27

28

DATED: June_,2008

DATED: June_,2008

DATED: June --' 2008

DATED: June'Et 2008

LAW FIRM OF ROY PENUELA

By:
RoyPenuela

Attorneys for Plaintiff
CONSUMER ADVOCACY GROUP, lNC:

LEE LAW GROUP

By:
Robert Y. Lee

Attorneys for Plaintiff
CONSUMER ADVOCACY GROUP, INC.

BINGHAM MCCUTCHEN LLP

By:
R Raymond Rothman .

Attorneys for DefendantS"" "
ASTAR AIR CARGO. INC., EVERGREEN

INtERNATIONAL AIRLINES, INC., FEDERAL EXPRESS . :
CORPORATION,. POLAR AIR. CARGO WORLDWIDE,

INC., UNITED PARCEL SERVICE CO. "

CONDON & FORSYTH LLP

By:
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DATED: June _,2008

· rtelvc
1 DATED: Jmfe_, 20af·

2

3

4

5

6 DATED: June _, 2008

7

8

9

10

11

12

13

14

15

16

17

18

19 .

. 20

"21

22

23

24

25

26

27

28

By:
Peter Hsiao

Attorneys for Defendant
BAX GLOBAL, INC.

YEROUSHALMI &-ASSOCIATES

By:
Reuben Yeroushalmi

YEROUSHALMI & ASSOCIATES
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1 DATED: June_, 2008

2

KENNEY & MARKOWITZ L.L.P

YEROUSHALMI"& ASSOCIATES

By:

Peter Hsiao
Attorneys for Defendant

BAX GLOBAL, INC.

Reuben Yeroushalmi "
YEROUSHALMI & ASSOCIATES

" Harvey T. Elam
Attorneys for Defendants

AMERIJET INTERNATIONAL, INC., and DPWN
HOLDINGS (USA), INC., originally sued as DHL

" HOLDINGS (USA), INC.

MORRISON & FOERSTER LLP

~

By:

By:

DATED: June-' 2008

2wA "
DATED: ~£2008

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

" """20

21

22

23

24

25

26

27

28
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1 DATED: June_,2008

2

3

4

5

6 DATED: June ---J 2008

7

'8

9

10

11
DATED: JW1e~20~

12

13

14

15

16.

17· "

18,'

'19.

,20

21

22

23

24

25

26

27

28

KENNEY & MARKOWITZ L.L.P

By:
Harvey T. Elam '

, Attorneys for Defendants
AMERIJET lNTERNATIONAL, INC., and DPWN
HOLDINGS (USA), INC., originally sued asDHL

HOLDINGS (USA), INC.

MORRISON & FOERSTER LLP

By:
Peter Hsiao

Attorneys for Defendant
BAX GLOBAL, INC.

YEROUSHALMI & ASSOCIATES
~--'------
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