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Reuben Yeroushalmi (SBN 193981)

Danie! D. Cho (SBN 105409) FILED
Yeroushalmi & Associates

3700 Wilshire Bivd., Suite 430 ocT 092007 DEC 1 7 2007

Los Angeles, CA 90010

Telephone:  213-382-3183 FILING WINDOW JOHN A. GLARKE, CLERK
Facsimile: 213-382-3430

Email: lawfirm@yeroushalmi.com BY L. RIVAS, DEPUTY

Attomeys for Plaintiff,
Consumer Advocacy Group, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES
CONSUMER ADVOCACY } CASE NO. BC363759
GROUP, INC., in the interest of )
the Public, ) WiehiobEw] ORDER APPROVING
) SETTLEMENT BETWEEN CONSUMER
Plaintiff, ) ADVQCACY GROUP, INC. AND PRIME
)} WATERPROOFING & ROOFING, INC.
V. )
) Judge: Richard L. Fruin
THOMPSON RQOF CO., ) Place: Dept. 15
INCORPORATED, et al., ) Date: November 27, 2007
) Time: 8:30 AM
Defendants. )
) Action Filed: December 20, 2006
) Discovery cutoff date: October 13, 2007
} Trial date; November 13, 2007

On November 27, 2007, at 8:30 AM, the Honorable Richard L. Fruin, in Department 15
of this Court, heard the motion for judicial approval of settlement of action between plaintiff,
%nsumer Advocacy Group, Inc. (“CAG™), on one hand, and, defendant, Prime Waterproofing

fRooﬁng, Inc. (“Prime”), on the other. Appearances are in the record. The Court, having
cgnsidered the documents filed in connection with this matter and the arguments of counsel, has

£}
afived at the following conclusions and SO ORDERS:
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A, CAG and Prime have executed a settlement agreement (“Proposed Settiement”), fully
executed as of September 26, 2007, attached to this order as Exhibit A, which CAG submitted to
this Court for approval pursuant to Proposition 65 (Health & Saf. Code, §§ 25249.5 et seq.).

B. This Court has considered the Proposed Settlement and determined that it represents a
fair, reasonable, and adequate settlement between CAG and Prime.

FINDINGS OF FACT AND ORDER APPROVING PROPOSED SETTLEMENT

1. The Proposed Settlement attached as Exhibit A provides that Prime will:
« (Change its business practices to reduce exposures of Proposition 65-listed chemicals to
its employees and the public;
* Provide warnings to its employees that satisfy the “clear and reasonable” warning
requirement under Proposition 65;
*  Pay CAG $13,500 for its attorney fees and costs; and
* Pay $1,000 to an entity, CAG, in licu of a civil penalty.
2. The court grants the Motion for Judicial Approval of Settiement between CAG
and Prime in its entirety pursuant to Health and Safety Code section 25249.7, subdivision (f)(4)
after making the following findings.
a. CAG followed all procedural rules in seeking approval of the Proposed
Settlement;
b. The Proposed Settlement properly requires Proposition 65 compliant warnings|
for extant exposures to Proposition 65-listed chemicals;
c¢. The award of $13,500 in attorney fees and costs as set forth in the Proposed

Settlement is appropriate and reasonable under California law given the total
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fees and costs incurred by CAG and its counsel of record in prosecuting this
action;

d. The Proposed Settlement provides that Prime will pay $1,000 to an entity,
CAG, in lieu of a civil penalty that is proper in light of the criteria set forth in
California Code of Regulations, title 11, section 3203, subdivision (b};

e. The terms of the Proposed Settlement are in the public interest consistent with
Health and Safety Code section 25249.7, subdivision (d); and

f.  CAG adequately represented the public interest in entering into the Proposed

Settlement.

Dated:& i 2 , 2007

JUDGE OF THE SUPERIOR COURT
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SETTLEMENT AGRBEMENT BETWEEN CONSUMER ADVOCACY GROUP, INC.
AND PRIME WATERPROQFING & ROOFING, INC.

Consumer Advocucy Group. Inc., on behaif of itself snd suing in the public
interest pursuant to Heakth and Safety Code section 25249.7, subdivision (d} ("CAG")
and Prime Waterproofing & Roofing, Inc. (' Prime™) {collectively. the "Parties™) enter
into this agreement (“Settlement Agreement”) to settle the cuse entitled Consumer
Advocacy Group, Inc. v. Thompson Roof Co., e1 ol., filed on December 20, 2006. and
pending in the Superior Court of California for the County of Los Angeles, Case No.
BC363759 ("Lawsuit™), as follows:

1.0 I uction

1.1 CAG is an entity based in Los Angeles, California thut seeks 10 promaote
awareness of exposures 10 toxic chemicals and improve human health by reducing
or climinating hazardous substances containcd in consumer and industrial
produets. Prime disputes this.

1.2 CAG alleges thut Pame is a company that employs len or more persons
and act primarily as  roofing consractor. Prime disputes this,

1.3 CAG alleges lhat Prime uses roofing malerials, some of which contain
asphalt or coal tar, the use of which is alleged to expose persons to aceinldehyde;
aesenic (inorganic irsenic compounds): benz[a)anthracene: benzene:
benzolalpyrene: benzofblflouranthene: benzolklflouranthene: beryilivm and
beryllium compounds: 1,3-butadiene; cadmium and cadmium compounds;
cathazole: chromium (hexavalent compounds); chrysene; dibenz(a,jlacridine;
dibenz[ahjanthracene: dibenzolu.c]pyrene, dibenzo[a.hipyrene,
dibenzo|a.i|pyrene: dibenzofa,l)pyrene; dichloromethane {methylene chloride);
formaldehyde (gas): indeno[1.2.3-cd]-pyrene; lead and lead compounds; 5-
methvichrysene: nicke! and nickel compounds: silica. crysialline:
tetrachlaroethylene (perchloroethylene); toluene diioscyanale: trichloroeshylene:
carbon disulfide: mercury and mercury compounds: and teluene (collectively.
“Covered Chemicals™). Prime dispuies this.

1.4 The Covesed Chemicals are substances listed in the regulations
premulgated under the California Safe Drinking Water and Toxic Enforcement
Act, Health and Safety Code sections 25249.5 ef seq. (“Proposition 65') as
chemicals known to the State 1o cause cancer gnd/or reproductive harm.

1.5 On February 8, 2006, CAG served public enforcement igencies and
Prime with a decument entitled “60-Day Notice of Violation" (*Notice™). The
Notice nlicged that Prime had violated Proposition 65 by failing 1o warn its

w o A g
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employees and other persons in Califomia that some of the roofing materials used
by Prime expose those persons 10 the Covered Chemicals. Prime disputes this.

1.6 On December 20, 2006, CAG filed the Lawsnit alleging Prime violated
Proposition 65 by exposing employees and other persons to Covered Chemicals
contained in certain roofing products without providing “clear and reasonable”
warnings. Such ulleged exposures constitute “consumer product,”
“pceupational™ and “environmentul” sxposures within the meaning of the
Proposition 65 implementing regulations set forth m Catifornia Code of
Regulations, title 22, section 12601, subdivisions (b). {¢) and (d), respectively.
Prime denies the material allegations of the Lawsuit, and denies fiability for the
cause of action atleged in the complaint,

(e) For purposes of this Settlerent Agreement only, the Parties stipulate
that this Court has jurisdiction: (i) over the allegations of violations contained in
the CAG Complaint and Notice, (i) over Prime as 1o the acts alleged. and (iii) 10
enier an order approving this Seitlement Agreement.

1.8 The Parties enter into this Settlement Agreement pursvant 10 a
setilement of certain disputed claims between the Parties as alleged in the CAG
Complaint and Netice for the purpose of avoiding profonged and costly litigation
between the parties hereto,

1.9 CAG and Prime enter into this Settlement Agreement to settle disputed
claims between the Parties.
1.10 By execulion of this Settlemient Agreement, the Parties do not admit any

fucts or conclusions of law, including. but not limited to, Facts or conclusions of
faw regarding uny violation of Proposition 65. or any other stalutory. regulatory,
commaon law. or equitabie doctrine. Nothing in this Setilement Agreement shall
be consirued as an admission by the Parties of any fact, conclusion of law, issue
of law, of violation of law, including, but not limited to, any admission
concerning the menning of the terms “knowingly and intentionally expose” or
“clear and reasonable wamning™ as used in Heulth and Safety Code section
25249.6. Nothing in this Settlement Agreement, nor compliance wilh the termns of
this Settlement Agreement, shall consfitute or be canstrued as evidence of un
admission or evidence of fault wronpdning. ar linhility by Prime ite afficers
directors, employees, or parent, subsidiary or affiliated corporations, in any
administrative or judicial proceeding or litigation in any forum. Except for the
cause of action and allegations settled and compromised, nothing in this
Settlemens Agreement shall prejudice. waive, or impair any right, remedy,
argument, or defense that CAG and Prime may have against one another in any
other pending legal proceeding.

2
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21 Upon judiciul approval of Lhe settlement between the Parties and the
expiration of time in which 1o appeal the same, CAG releases and forever
discharges Prime, its affiliates, subsidiary and parent corporations, and/or their
affiliated companics, and each of their officers, directors, agents, servants,
partners, stockholders. atlomeys. employees. representatives. and each of their
respective successors and assigns (collectively, the “Released Parties™) from all
known and unknown rights, claims. causes of action. damages, suits, penalties,
liabilities. injunctive relief, declaratory relief, and attorneys® fees, costs und
expenses relared 10 or arising out of che facts and claims atieged in the Lawsuit.
(However, this Settlement Agreement pertains only to roofing operations
conducted under the name Prime Waterproofing & Roofing. Inc. or names similar
to Prime Waterproofing & Roofing, Ine. and it does not extend to roofing
operations conducted under names entirely different from those identified in this
sentence.) Wilhout limiting the foregoing, the Parties intend the scope of this
reiense to cover all Cinims Covered (s defined in Section 3.1 below) as to the
Released Parties put in controversy by the Lawsuit,

2.2 CAQG is aware of the contents of Section 1542 of the Civil Code of
California. CAG acknowledges that the claims relensed in section 2.1 above may

include unknown claims and waives Section 1542 us to any such unknown claims.

Section 1542 reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH
THE CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS
OR HER FAVCR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM CR HER MUST HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR.

CAG acknowledges and understands the significance and consequences of
this specific waiver of Civil Code Section 1542,

Claims Covered

3.1 This Setlement Agreement is r final and binding resolution between the
CAG and the Refeased Partics of the following claims and causes of action:

All claims, known or unknown, that were or could have been asseried in the

Lawsuit arising out of allegations that the Released Parties violated Proposition
65 or any other statutory or common law because of Released Parties” operations.

3
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Defendan{’s Duties

4.1  Prime agrees to provide Propaosition 65 warnings and to take actions
intendad to prevent, reduce, and mitigate exposure to the Covered Chemicaly
arising from using roofing producis, in the manner prescribed below. Within
sixty days after entering into this Seutlement Agreement, Prime shull provide
Proposition 65 wamnings to its California employees who use roofing prodacts
containing Covered Chemicals by incorporating such wamings into the chemical
hazard warnings and training provided in its hazard communication training
plans, as part of compliance with the Califomnia Hazard Communication Standard
under California Code of Regulations, title 8, section 5194.

4.2  Within sixty days after entering into this Setilement Agreement, Prime
shalt post 4 Proposition 65 wamiag sign conspicuously at each of itg places of
business where employees who handle roofing produets comaining Covered
Chemicals are likely to see and read the warning sign. such as a locker room
where employees store their gear or near 4 lime clock that employees uss
regularly. For the purposes of this Seitiemenl Agreemenl, such places of business
shall not include job sites at which Prime performs services. but which are not
owned and operated by Prime. The Proposition 65 wamning sign shall set forth the
following warning statement:

WARNING: This area contains chemicals known to the State
of California to cause cancer and birth defects or other
reproductive harm.

Asphalt, coal tar, and other roofing or waterproofing materials
contain chemicals known {0 the State of California to cause
cancer and/or reproductive hazards. Exposure to these
chemicals occurs during the instaliation, repair or removal of
roofing and watarproofing materials containing asphalit, coal
tar, or other bituminous binders and other types of roofing or
waterproofing materials. Exposures may occur not only from
the roofing or waterproofing mateials you are working with
but also from the soivents, mastics, cements, sealants,
caulking compounds and other products and equipment that
may be used in the operation. Always familiarize yourself
with the hazards of the malerials and equipment you are
using and follow the precautions indicated on product labels,
Material Safety Data Shests and your heaith and safety
training program.

The Parties agree that this waming shall be deemed “clear and reasonable™ for

purposes of Proposition 65 for any chemical contained in roofing products or to
which exposure occurs from use of roofing products.

4
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43  CAG maintains that environmental and consumer product exposures oceur
becnuse of the prescnce of Covered Chemicals in certain roofing products, and
that warnings for such exposures are required. Prime disputes this. In recognition
of the measures adopted below and the effect those measures will have, the
Parties have agreed that warnings for consumer product exposures and
enviranmental exposures are not required.

44  The Parlies agree that Prime shall institute cartain measures 1o reduce or
mitigate occupational. environmental, or consumer exposure 10 the Covered
Chemicals arising from the use of centain roofing products. The Parties agree 10
these measures with the mutnal understanding and expectation that such measures
will reduce and mitigate exposure to the Covered Chemicals arising from the use
of certain roofing products to or within the levels such that wamings for
“consumer product” or “environmental” expasures would not be required.
Beginning within sixty days after entering into this Settlement Agreement, Prime
shall do the Following:

4.4.1 Ensure that tank trucks and kentles with a capacity greater than 200
gallons will huve operational thermosiatic heating controls,

4.4.2 Incorporate the following instructions in its chemical hazard
uaining plan for employees, as part of its compliance with the
California Hazard Communication Standard, set forth a1 Catifornia
Code of Regulations, title 8, section 5194.

4.4.2.1 Employees shall restrict access to tank trucks and keitles in
which roofing products are hested for application to those
emplayees whote job responsibilities require them to be
present.

4.4.2.2 Emplayees shull not hent any roofing preduct 1o 2
temperature 1hat is higher than the manufacturer's
specifications for that material.

4.4.2.3 Employces shall verify the lemperature of heated roofing
products with a thermometer on a regular basis, to ensure
that roofing products are not heated higher than the
applicable manufacturer's specifications.

4.4.2.4 Employees will work upwind from 1ank trucks and kettles
whenever it is practical to do so.

4.4.25 Employees will keep kettle lids closed except when
necessary to: {i) add or remove roofing product from the
kettles, (ii) check the temperature of the roofing product in
the kettles; (iii) the check the volume or qualicty of the
roofing product in the kettles: or (iv) perform similar
activities.

L Dl R e LA LR
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6.0

4.4.2.6 Employees shall position tank trucks and kettles as close to
the point of application as practical in order to minimize
heat loss.

Prime shall train its employees in the health hazards of roofing products in their
work area(s), and the measures that they can take to protect themselves from these
hazards, including specific procedures that the employer has implemented to
protect employees from exposure to hazardous substances, such as appropriate
work practices, emergency procedures, and use of personal prolective equipment.
Prime shafl periodically monitor its employees’ conduct 1o promote full
compliance with ail the requirements of this paragraph.

Payments

5.1 ants’ Pa in L ivil Benaliies. Fellowing court approval
of the Sctilement Agreement, Prime shall pay 1o CAG, u corporation commenced
for the purpose of furthering envitonmental causes, the sum of $1.000.00.
Payment shall be to “Consumer Advocacy Group, Inc.” CAG will nse the
payment for such projects and purposes related to environmental orotection.
worker health and safety, or reduction of human expesare o hazardous substances
(including administrative and litigation costs arising from such projects), as CAG
may cheose. CAG will provide its address and federal tax identification number
to Prime prior 10 such payment.

52 Payment to Yeroushalmi & Associutes. Following court approval of the
Settlement Agreement. Prime shadl pay $13.500.00 10 CAG for stiomey fees and
costs. The check shall be 10 “Yeroushalmi & Associates.” CAG represents and
warrants that CAG has authorized the payment of attorney fees und costs, and that
the payment und any application and/or distribution of such payroent will pot
violnte uny ugreement beiween CAG undfor its attorneys with uny other person or
entity. CAG releases and agrees to hold harmless Lhe Released Parties with
regard to any issue concerming the allocation and/or distribution of the amount
paid under this section. Yeroushalmi & Associates will provide its address and
federal tax identification number to Prime priot to such payment.

thori r ree

6.1 CAG represents that the signatory to this Settlement Agreement has the
authority 10 enter into this Seulement Agreement on behalf of CAG and to bind
legally CAG. Prime represents thut the signatories to this Settlement Agreement
have the authority 10 enter into this Seitlement Agreement on behatf of Prime and
to bind legally Prime.

6
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8.0

9.0

10.0

11.0

12.0

8 eneral Rey

1.1 Consistent with section 3003(a) of Title 11 of the California Code of
Regulations, CAG shall submit this Settlement Agreement o the Attorney
General's Office for review within five days of the Parties’ execution of this
Settlemwent Agrecment.

Excoution in Counterparts and Facsimil

&1 This Seulement Agreement may be executed in coumerparts. which
taken together shall be deemed to constitute the same document. A facsimile
sighature shall be as vaiid as the original,

udicial val of ment Re

2.1 CAG shall submit this Settlement Agreement 1o the Court for
consideration as required by Health and Safety Code section 25249.7, subdivision
{f)(4). CAG will provide the Court with the necessary information to allow the
Court to muke the findings required by Health and Safety Code section 25249.7,
subdivision (E{4)(A}-(C).

9.2 This Settlement Agreement shall be void in Lthe event the Court does not
apprave this settlement s required by Health and Sufety Code section 25249.7.
subdivision (#)(A)-(C).

Ent [

10.1 Thiz Seuitlernenl Agreement contains the sole and entire agreement and
understanding of the Parties with respect 1o the entire subject matter hereof, and
all related prior discussions, negotiations. commitments, and understandings. No
other agreements, oral or otherwise, exist to bind any of the Partics.

M et ent

1.8 Any modification 1o this Scitlement Agreement shall be in writing by
ail Parties hereto.

icatio ttlemert eement

12.1 This Seutlement Agreement shall apply to, be binding upon, and i inure to
the benelin of, the CAG and the Released Parties identified above,

7
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13.0  Severability
13.1  In the eveni that a court of competent jurisdiction finds unenforeeyble uny
of the provision of this Settlement. such finding shall not affect adversely the
validity of the enforceable provisions,

144  Governin W
14.1  The taws of the State of Califomia shalt govem the 1erms of this
Setlement Agreement

15.0 Attorneys® Fees
5.1  Inthe event thal a dispute arises with respect to any provision(s) of the
Setterment Agreement. and such disputes are resolved by the Court or through
mediation, arbitration. or other gliemative dispute resolution proceeding, the
prevailing party in such action or proceeding shall be entitled to recaver costs and
reasonabie attomey fess.

16.0 Notifi gquire
16.1 Any notice requiced or permitted hereunder shall be effective only if in
wriling and deiivered in person or sent by telecopy, certified or registered mail
relurn receipl requested, or traceable overnight delivery service, to the following
designees:

For CAG: For Prime:

Reuben Yeroushalmi Michae] A. Boswell, Esq.

Yeroushalmi & Associales Hartnetl Law Group

3700 Wilshire Blvd,, Suitc 480 350 East Commonwealth Avenue

Los Angeles, CA 90010 Fullerton, CA 92832

Fax: 213.382.3430 Fax: 714.738.4210

Any party may change its designee(s) for purposes of notification by providing

notice of such chunge pursuant (o this section.

{Signature page follows]

8
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As to form only:

Dated: j(/tz éf/&

Dated:

0/26/07 4149 PM Page 11/13

@
By: /é;" Wﬂ/"‘“;/“&’

CONSUMER ARVOCACY GROUP, INC.

YEROUS & ASSOCIATES

By:

Reuben Yeroushalmi .

RARTNETT LAW GROUP

By:

Michael A. Beswell, Esq.
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Datcd:

DPaled:

As 10 form only:

Duted:

Z/Zé/ 7

0/26/07 4:49 PM

By.

CONSUMER ADYOCACY GROUP, INC.

By:

PRIME WATERPROOFING &
ROOFING, INC.

YEROUSHALMI & ASSOCIATES

By:

Reuben Yeroushalmi

HARTNETT LAW GROUP

9
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