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LOS ANGELES
SUPERIOR COURT

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF LOS ANGELES

ENVIRONMENTAL LAW FOUNDATION,
Plaintiff,
V.
ALBERTSONS, LLC; et al.,

Defendant.

ENVIRONMENTAL LAW FOUNDATION,
Plaintiff,
V.
BIRDSEYE FOODS, INC. et al.

Defendant.

-1-

Case No.: BC 384665

] CONSENT
JUDGMENT WITH FOODS CO.; FOOD 4
LESS OF CALIFORNIA, INC.; FOOD 4
LESS OF SOUTHERN CALIFORNIA,
INC.; THE KROGER COMPANY; FRED
MEYER STORES, INC., NEW
ALBERTSON’S, INC.; RALEY’S; RALPHS
GROCERY COMPANY; SAFEWAY INC.;
SAVE MART SUPERMARKETS; SMART
& FINAL STORES, LLC; STATER BROS.
MARKET; TRADER JOE’S COMPANY;
THE VONS COMPANIES, INC.; MRS.
GOOCH’S NATURAL FOOD MARKETS,
INC. AND WHOLE FOODS MARKET
CALIFORNIA, INC.,

Date: December 28, 2011

Time: 10:00 a.m.

Dept: 309 -

Judge: Hon. Anthony J. Mohr
Complaint Filed: January 31, 2008

Case No.: BC 356591
RELATED CASE

EEEREREESRRS | CONSENT JUDGMENT WITH RETAILER DEFENDANTS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

1. INTRODUCTION

1.1 On January 31, 2008, the Environmental Law Foundation (“Plaintiff”) filed a
complaint for civil penalties and injunctive relief for alleged violations of Proposition 65 in the
Superior Court for the County of Los Angeles naming twelve retailer defendants {(the “Retailer
Complaint”). The retailers who are currently defendants named or. amended into the Retailer
Complaint are: Foods Co.; Food 4 Less of California, Inc.; Food 4 Less of Southern California, Inc.;
The Kroger Company; Fred Meyer Stores, Inc.; New Albertson’s, Inc.; Raley’s; Ralphs Grocery
Company; Safeway Inc.; Save Mart Supermarkets; Smart & Final Stores, LLC; Stater Bros. Market;
Trader Joe’s Company; The Vons Companies, Inc.; Mrs. Gooch’s Natural Food Markets, Inc.; and
Whole Foods Market California, Inc. (collectively, the “Settling Retailer Defendants™ or the
“Retailers™).

1.2 The Retailer Complaint alleges that the Settling Retailer Defendants violated the
Safe Drinking Water and Toxic Enforcement Act of 1986, Health and Safety Code section 25249.6,
also known as “Proposition 65,” by failing to provide clear and reasonable warnings that ingestion
of identified potato chip products sold or distributed by the Retailers would exposc consumers to
acrylamide, a chemical listed by the State of California as known to cause cancer under Proposition
65. The Retailer Complaint was deemed “related” to the case Environmental Law Foundation v.
Birdseye Foods, et al., Case No. BC 356591 pursuant to California Rules Court Rule 3.300 et seq.
(the “Birdseye Action”). The Birdseye Action, filed on August 6, 2006, sought civil penalties and
injunctive relief for violations of Proposition 65 against six named manufacturers, and alleged that
each manufacturer defendant failéd to provide clear and reasonable warnings that ingestion of
potato chip products they manufactured would result in exposure to acrylamide. Both of the related
cases (“Related Cases”) were assigned to the Honorable Anthony J. Mohr, Judge of the Los Angéles
County Superior Court.

1.3 Since August 26, 20035, the Attorney General for the State of California (“Attorney
General™) has also prosecuted Proposition 65 enforcement actions in Department 307 of this Court

against defendants Procter & Gamble Manufacturing Company, Procter & Gamble Distributing
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Company (collectively “Procter & Gamble™), Frito-Lay, Inc., Lance, Inc., and Kettle Foods, Inc.,
arising from the alleged presence of acrylamide in those companies’ sliced potato chips and
restrchred potato crisps, In a case captioned People of the State of California v Frito-Lay, nc., et
al., Case No. BC 338956 (the “AG Action™). None of the defendants in the AG Action were named
in the Relateld Cases. By August 1, 2008, the Court entered consent judgments against all
manufacturer defendants in the AG Action, resolving the Attorney General’s claims against Procter
& Gamble, Frito-Lay, Inc., Lance, Inc., and Kettle Foods, Inc. (the “AG Settlements”). The AG
Settlements included injunctive relief containing numerical acrylamide concentration targets and
compliance dates for the reduction of acrylamide levels in the sliced and restructured potato chips at
issue in the AG Action, and also set forth warning requirements for such products that do not meet
those targets by the compliance dates. The target compliance date in thé AG Settlements for potato
crisp products is April 30, 2011, and the target compliance date for sliced potato chip products is
December 31, 2011. Included in the AG Settlements are provisions that permit the seitling
manufacturers to provide Proposition 65 warnings for their noncompliént products through the use
of warning signs (“AG signage”) in retail establishments in leu of other warnings (i.e., on the
product labels) after December 31, 2011.°

1.4 OnMay 19, 2009 and December 1, 2009 this Court entered Consent Judgments
pursuant to Proposition 65 resolving claims made by Plaintiff against all manufacturers in the
Birdseye Action (the “Birdseye Settlements”). The Birdseye Settlements adopt the AG Settlements’
numerical acrylamide concentration targets and compliance dates for reduction of acrylamide

levels. The settling manufacturers in the AG Action and the Birdseye Action are collectively

! The language of AG Signage would not necessarily identify which brands, flavors or variants of
potato chip or crisp products are being warmed about. While Plaintiff would not ordinarily view
such signage as satisfying the warning requirements of Proposition 65, Plaintiff acknowledges that:
(1) by order of the court in the AG Action, such signage satisfies the Proposition 65 warning
requirements for the potato chips and crisps at issue in that case; and (2) such signage might also act
as a warning for all potato chips and crisps, including those referenced in this settlement. Therefore,
for purposes of resolving this case only, Plaintiff accepts and agrees that the AG Signage will
satisfy the Settling Retailer Defendants’ obligation to provide a Proposition 65 warning when
provided at the time and in the manner described in the AG Settlements.

-3
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referred to hereafter as the “Settling Manufacturers,” and the settlements in those actions are
collectively referred to hereafter as the “Manufacturer Settlements.”

1.5 Plaintiff and the Seftling Retailer Defendants now agree in this proposed Consent
Judgment to resolve Plaintiff’s claims in the Retailer Complaint by adopting acrylamide
concentration targets and compliance dates for reduction of acrylamide levels similar to those in the
AG Settlements, and permitting warnings by various means including the use of AG Signage.

Some of the Settling Retailer Defendants have reserved their right to object to the Settling
Manufacturers sending warning signs to the Retailers as a means of complying with their warning
obligations under the Manufacturer Settlements, at such time as those Settling Manufacturers may
attempt to satisfy their warning obligations by sending the Retailers warning signs. The Parties
hereto agree that the Settling Retailer Defendants do not in any way waive or compromise the rights
they have reserved pursuant to their reservation of rights by agreeing to settle this action pursuant to
the terms herein.

1.6 Setiling Retailer Defendants are corporations that employ more than 10 persons, and
at some time relevant to the allegations in the Retailer Complaint sold potato chips and restructured
potato crisp products in California that are the subject of the Retailer Complaint.

1.7 The products covered under this Consent Judgment are all those sliced potato chips
(“Chip Products”) and restructured potato crisps (“Crisp Products”) sold by the Settling Retailer
Defendants in California including, but not limited to, those specific products that were identified in
Plaintiff’s 60-day notices of violation attached as Exhibit A hereto, sent to, inter alia, the Settling
Retailer Defendants and the Attorney General, pursuant to Health and Safety Code section 25249.7
(collectively “Covered Product(s)”). For purposes of this Consent Judgment, “Chip Products™ are
potato chips made from sliced potatoes, whereas “Crisp Products” are all other potato based chip
products that are not made from sliced potatoes.

1.8 For purposes of this Consent Judgment only, Plaintiff and the Settling Retailer
Defendants (collectively, the “Parties”) stipulate that this Court has jurisdiction over the alleged
violations contained in the Retailer Complaint, personal jurisdiction over the Seftling Retailer

Defendants as to the acts alleged in the Retailer Complaint, that venue is proper in the County of

4.
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Los Angeles, and that this Court has jurisdiction to enter this Consent Judgment as a full and ﬁnai
resolution of all claims which were or could have been raised against the Settling Retailer
Defendants in the Retailer Complaint based on the facts alleged therein and in Plaintiff’s 60-day
notices.

1.9 Plaintiff and the Settling Retailer Defendants enter into this Consent Judgment as a
full and final settlement of all claims against the Settling Retailer Defendants relating to Covered
Products arising from the alleged failure to wain regarding the presence of acrylamide in such
Covered Products. Settling Retailer Defendants deny the material factual and legal allegations
contained in the Retailer Complaint and maintain that all Covered Products they have sold in
California have been and are in compliance with all laws including Proposition 65. Nothing in this
Consent Judgment, including the Settling Retailer Defendants’ execution of this Consent Judgment
and agreement to provide the relief and remedies specified herein, shall be construed as an
admission by the Seftling Retailer Defendants of any fact, finding, issue of law, or violation of law,
nor shall compliance with this Consent Judgment constitute or be construed as an admission by the
Settling Retailer Defendants of any fact, finding, conclusion, issue of law, or violation of law, such
being specifically denied by the Settling Retailer Defendants. The Settling Retailer Defendants do
not admit that the chemical acrylamide in food poses any risk to human health. This Consent
Judgment shall not be admissible in any action or proceeding except for proceedings to enforce or
modify this Consent Judgment as set forth herein. However, this Section shall not diminish or
otherwise affect the Settling Retailer Defendants® obligations, responsibilities and duties to comply
with this Consent Judgment. As set forth in Section 11 of this Consent Judgment, other retailers
and/or manufacturers who have not been noticed or sued for alleged violations of Proposition 65
may opt-in to this settlement by agreeing to the terms as set forth herein.

1.10  The effective date of this Consent Judgment shall be the date on which the Consent
Judgment is entered as a judgment by the Court (“Effective Date™).

2. INJUNCTIVE RELIEF: ACRYLAMIDE REDUCTION
Unless warnings are given pursuant to Section 3 below, the Settling Retailer Defendants

shall, after December 31, 2011 (the “Warning Date™), sell in California only those Covered

-5_
VIS ED PRUPEY® | CONSENT JUDGMENT WITH RETAILER DEFENDANTS




=R - - =)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Products for which they have written supplier assurance that the products contain levels of
acrylamide that do not exceed the following reformulation levels: 281.6 parts per billion (“ppb™) for
Chip Products (“Chip Target Level™) and 490 ppb for Crisp Products (“Crisp Target Level™)
(collectively, the Chip Target Level and Crisp Target Level are referred to hereafter as the “Target
Levels”).” “Sell in California” and “Sold in California” means sale in California at Settling Retailer
Defendants’ stores, or sale by a Settling Retailer Defendant to a third party that a Settling Retailer
Defendant knows will sell the Covered Product in California.

3. INJUNCTIVE RELIEF: CLEAR AND REASONABLE WARNINGS

3.1 Forany Settling Retailer Defendant that does not have a written supplier assurance
that a supplier’s Covered Product meets the applicable Target Levels by the Warning Date, and
until such supplier provides written assurance that it meets the applicable Target Level for its
Covered Produci(s), each such Settling Retailer Defendant shall comply with this Consent Judgment
by ensuring that for any such Covered Products sold in California, either:

(a) a warning label is placed on the package of each such Covered Product until the
Settling Retailer Defendant receives written assurance from the supplier that the applicable Target
Level has been achieved for that Covered Product. The warning label for each such Covered
Product that is sold in California shall either contain the language set forth in Section 3.1(b) below,
or conform to the requirements for the “safe harbor” warming methods set out in California Code of
Regulations, title 27, section 25603.2(a), while also stating that acrylamide is the chemical in
question known to the State of California to cause cancer and reproductive toxicity; or

(b) a warning is provided for such Covered Products by posting a warning sign where
such Covered Products are sold stating as follows:

WARNING: This product contains acrylamide, a chemical known to
the State of California to cause cancer and reproductive toxicity.
Acrylamide is not added to the products, but is created by browning

potatoes. The FDA does not recommend that people stop eating
potatoes. For more information, see the FDA’s website at

www.fda.gov.

% The Target Levels must be met pursuant to the testing methodology adapted from the AG
Settlements and described in Exhibit D hereto, except where a higher level is set through
application of section 5.2(a)(i) or section 5.2(b)(i) below.

-6 -
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(¢)  orby not selling or offering for sale such Covered Product in California.

3.2 (a) Modification of Warning Language. If, after the Warning Date, any of the

Settling Manufacturers are providing Proposition 65 wamings using language set forth in one of the
Manufacturer Settlements or otherwise agreed to by the Attomey General, any Settling Retailer
Defendant may use the same warning language as that provided by such Settling Manufacturer.

(b) Effect of Prior Signage. To the extent that warnings are being provided by any of the

Settling Manufacturers via signs posted in retail stores or other methods that comply with the
Manufacturer Settlements, the Settling Retailer Defendants may rely on such signage and/or
warnings to satisfy their warning obligationrs for Covered Products under this Consent Judgment,

3.3 Nothing in this Consent Judgment requires the Settling Retailer Defendants to give
warnings for Covered Products that the Settling Retailer Defendants do not offer for sale in
California, or for any Covered Product the Settling Retailer Defendants offer for sale or sell ata
retail location outside the State of California.

3.4 IfaSettling Retailer Defendant receives at any time a written supplier assurance that
the applicable Target Levels have been achieved for any of the Covered Products that had
previously required a warning under Sections 2 and 3, that Settling Retailer Defendant may cease
providing warnings for that Covered Product..

4. SETTLEMENT PAYMENTS

4.1 There are nine Settling Retailer Defendants who are each individually obligated
under this Consent Judgment to make a settlement payment to Plaintiff in the amount of $30,000
(“Settlement Proceeds™). The $30,000 settlement payment by certain of the nine Settling Retailer
Defendants is also on behalf of certain affiliates named as defendants in this action as indicated
below, with such named affiliates having no payment obligat_ion hereunder. The nine Settling
Defendants who are each individually obligated to make a $30,000 settlement paymént hereunder
are as follows, with named affiliates (if any) covered by that payment indicated as follows: (1) New
Albertson’s, Inc.; (2) Ralphs Grocery Company, Kroger, Food for Less, Fodds Co. and Fred Meyer;
(3) Safeway Inc. and The Vons Companies, Inc.; (4) Save Mart Supermarkets; (5) Raley’s; (6)
Trader Joe’s Company; (7) Stater Bros. Market; (8) Smart & Final Stores, LLC; and (9) Whole

-7
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Foods Market California, Inc. and Ms. Gooch’s. Settling Retailer Defendants obligated to make a
$30,000 settlement payment hereunder are individually responsible for their own settlement
payment, and have no responsibility for the settlement payment of any other Settling Retailer
Defendant. Settlement Proceeds shall be made payable to Plaintiff and delivered to one of
Plaintiff’s counsel, Rose, Klein & Marias LLP, 801 S. Grand Avenue, 11th Floor, Los Angeles,
California 90017-4645, or by wire transfer pursuant to Plaintiff’s instruction, within ten (10)
business days after the Effective Date, and shall be applied as follows:

(a) Civil Penalty. Each of the nine Settling Retailer Defendants identified in Section 4.1
above shall pay civil penalties pursuant to Health & Safety Code section 25249.12 in the amount of
$6,000.00 allocated between Plaintiff and the State of California as directed by Health & Safety

Code section 25249.12(c)-(d).

(b) Attorneys’ Fees and Costs: Each of the nine Settling Retailer Defendants identified
in Section 4.1 above shall pay $24,000 to reimburse Plamtiff for its attorneys’ fees and costs
incurred in investigating this matter and negotiating this Consent Judgment on behalf of itself and
the general public.

5. MODIFICATION OF CONSENT JUDGMENT

5.1 This Consent Judgment may be modified by written agreement of Plaintiff and one
or more of the Settling Retailer Defendants, after noticed motion, and upon entry of a modified
consent judgment by the Court thereon, or upon motion of the Plaintiff or any Settling Retailer
Defendant as provided by law and upon entry of a modified consent judgment by the Court. Before
filing a motion with the Couit to modify this Consent Judgment, the affected Settling Retailer
Defendant(s) and/or Plaintiff shall meet and confer to determine whether the other Parties will
consent to the proposed modification, and shall submit any proposed modification to the California
Attorney General for comment with a copy to all other Settling Retailer Defendants. If a proposed
modification is agreed upon between the Settling Retailer Defendant(s) and Plaintiff, then the
Scttling Retailer Defendant(s) and the Plaintiff will jointly present the modification to the Court by
means of a stipulated modification to the Consent Judgment, provided that any Settling Retailer

Defendant who is not a party to the stipulation is provided notice and an opportunity to object.

-8 -
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52 Other Setﬂements.

(a) Settling Retailer Defendants and Opi-In Retailers.

1) If Plaintiff or the Attorney General agree or have agreed to terms in a
settlement or judicially entered consent judgment with any manufacturer of Covered Products

which, as drafted or as implemented, are (i) materially more beneficial than those set forth in this

" Consent Judgment as to the time of compliance, or (ii) allow Covered Products with a higher Target

Level to be shipped for sale and/or sold in California without a warning, the Parties stipulate that
this Consent Judgment will be modified to correspond to such terms as provided in such other
settlement or judicially entered consent judgment, at the Settling Retailer Defendants or Opt-In
Retailers” option, without need to seek a formal modification of this Consent JTudgment.

(i}  If Plaintiff or the Attorney General agree or have agreed in a setilement or
judicially entered consent judgment that some or all Covered Products do not require a warning
under Proposition 65 (based on the presence of acrylamide), or if a court of competent jurisdiction
renders a final judgment and the judgment becomes final, that some or all Covered Products do not
reciuire a warning for acrylamide under Proposition 65 for products that have acrylamide levels in
excess of the Target Levels, then -any Settling Retailer Defendant or Opt-In Retailer may cease
warning for such Covered Product, or cease warning for such Covered Product up to the levels of
acrylamide adjudged hot to require a warning, as the case may be, without seeking a formal
modification of this Consent Judgment.

(b) Opt-In Suppliers.

(1) I Plaintiff agrees or has agreed in a settlement or judicialfy entered consent
judgment with another defendant to this action or if the Attomey Generai has entered info a
setﬂément or judicially entered consent judgment with any sliced potato chip or restructured potato
crisp manufacturer in the AG Action on terms, as drafted or as implemented, that (i) are materially
more beneficial than those set forth in this Consent Judgment as to the time of compliance, or (i)
allow a sliced potato chip product with an acrylamide concentration higher than 281.6 ppbora
restructured chip with a concentration higher than 490 ppb to be shipped for sale and/or sold in

California without a warning; then the Parties shall stipulate that this Consent Judgment will be
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modified to correspond to such terms as provided in such other settlement or judicially entered
consent judgment.

(i) If Plaintiff in this action, or the Attorney General in the AG Action agrees or
has agreed in a settlement or judicially entered consent judgment that some or all Products (as sold
by other companies) do not require a warning under Proposition 65 (based on the presence of
acrylamide), or if a court of competent jurisdiction renders a final judgment and the judgment
becomes final, that some or all Products (as sold by other companies) do not require a warning for
acrylamide under Proposition 65 for products that have acrylamide levels in excess of those defined
herein, then any Opt-In Supplier may seek a modification of this Consent Judgment to eliminate its
duties to warn and/or other duties related to the reduction of acrylamide levels, up to the levels of
acrylamide determined adjudged not to require a warning,

53 If an agency of the federal goveimnent, including, but not limited to the U.S. Food
and Drug Administration, states through regulation or other legally binding act, that federal law
precludes or preempts any Settling Retailer Defendant from providing any of the warnings set forth
in this Consent Judgment or the methodology for providing such warnings, such Seftling Retailer
Defendant may seek to modify this Consent Judgment to bring the warnings hereunder into
compliance with federal law, but the modification shall not be granted unless this Court concludes,
in a final judgment or order, that federal law prechudes the Settling Retailer Defendant from
providing warnings as set forth in this Consent Judgment. A determination that the provision of
some, but not all, forms or methodologies of warning described in Section 3 above is not permitted
shall not relieve the Settling Retailer Defendants of the duty to provide one of the other forms or
methodologies of warnings described under this judgment for which such determination has not
been made.

5.4 If Proposition 65 or its implementing regulations are changed from their terms as
they exist on the date of entry of this Consent Judgment, the Parties may jointly or separately seek
modification of this Consent Judgment through stipulation or noticed motion, which shall be

granted upon demonstration of such changes, as follows:

-10 -
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(a) If the change establishes that warnings for acrylamide in some or all Covered
Products are not required, any Settling Defendant may seek a modification of this Consent
Judgment to eliminate its duties to wam and/or obtain written supplier assurances for Covered
Products.

(b) If the change establishes that the warnings provided by this Consent Judgment would
not comply with Proposition 65 or its implementing regulations, any Party may seek a modification
of the Consent Judgment to conform the judgment to the change in law.

(c)  Ifthe change would provide a new form, manner, or content for an optional or safe-
harbor warning, any or all Settling Retailer Defendants shall meet and confer with Plaintiff and,
following agreement, apply to the Court for approval of a plan for implementing wamingé in such
manner. In the event the Parties cannot agree on a joint plan, any Settling Refailer Defendant may
nonetheless apply to the Court to replace any warning obligation hereunder with the new safe-
harbor warning, and Plaintiff shall be free to oppose such motion.

0. AUTHORITY TO STIPULATE TO CONSENT JUDGMENT

Each signatory to this Consent Judgment certifies that he or she is fully authorized by the
party he or she represents to stipulate to this Consent Judgment and to enter into and execute the
Consent Judgment on behalf of the party represented and legally to bind that party.

7. CLAIMS COVERED

7.1 This Consent Judgment is a full, final, and binding resolution between the Plaintiff,
acting on behalf of the general public, and the Settling Retailer Defendants and their parents,
shareholders, divisions, subdivisions, subsidiaries, franchisees, sister companies, affiliates,
successors, assigns, cooperative members, licensees, agents and representatives, of any violation of
Proposition 65 or its implementing regulations, or any othe;‘ statutory or common law claims that
have been or could have been asserted in the Retailer Complaint against the Settling Retailer
Defendants or Plaintiff’s 60-day Notices, for failure to provide clear and reasonable warnings of
exposure to acrylamide from the handling or consumption of Covered Products, or any other claim
based on the facts or conduct alleged in the Retailer Complaint or Plaintiff’s 60-day Notices.

Compliance with the terms of this Consent Judgment resolves any issue now, in the past, and in the

-11-
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future concerning compliance by the Settling Retailer Defendants and their parents, sharcholders,
divisions, subdivisions, subsidiaries, franchisees, sister companies, affiliates, successors, assigns,
cooperative members, licensees, agents and representatives, and their distributors, brokers,
wholesalers, and retailers who sell Covered Products, and the officers, directors, employees,
attorneys, agents, representatives, predecessors, successors, and assigns of any of them, with the
requirements of Proposition 65 and its implementing regulations with respect to Covered Products.

7.2 Subject to Section 7.3, this Consent Judgment is also a full, ﬁﬁal, and binding
resolution of any violation of Proposition 65 or its implementing regulations, or any other statutory
or common law claims that have been or could have been asserted in the Retailer Complaint or
Plaintiff’s 60-day Notices, against the manufacturers, vendors or suppliers of those Covered
Products that the Settling Retailer Defendants sell under the Settling Retailer Defendants’ house
brand (also known as “private label™) for failure to provide clear and reasonable warning of
exposure to acrylamide from the consumption of those Covered Products, or any other claims based
on the facts or conduct alleged in the Retailer Complaint as to those products.

7.3 Other than the upstream supplier release for house brand (private label) products
provided in section 7.2 above, and the release for Opt-In Suppliers provided by Section 7.1 above,
the foregoing release of claims shall not run in favor of, nor be construed to release in whole or in
part, the upstream liability of any of the Settling Retailer Defendants’ manufacturers, importers,
distributors (“Suppliers”) of any other Covered Product besides the house brand (private label) sold
by the Settling Retailer Defendants.

7.4 Each Settling Retailer Defendant shall, before this Consent Judgment is entered, send
a notice to Plaintiff identifying all brands and Suppliers of Covered Products that the Settling
Retailer Defendant has sold within the period from one year prior to the filing of the Retailer
Complaint against it in this action through the date of execution below. Fach Settling Retailer
Defendant shall use reasonable diligence and good faith efforts to identify all brands and Suppliers
of such covered products in the notice sent to Plaintiff hereunder.

8. RETENTION OF JURESDICTION

-12 -
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8.1 This Court shall retain jurisdiction of this matter to implement this Consent
Judgment.
9. PROVISION OF NOTICE
9.1 When any party is entitled to receive any notice under this Consent Judgment, the
notice shall be sent by overnight cowier sexvice to the person and address set forth in this Section.
Any party may modify the person and address to whom the notice is to be sent by sending each
other party notice by certified mail or overnight courier service, return receipt requested. Said
change shall take effect for any notice mailed beginning five days after the date the return receipt is
signed by the party receiving the change.
9.2 Notices shall be sent by First Class Mail and/or overnight delivery to the following
when required:
For Plaintiff:
.James R. Wheaton, Esq.
Lynne R. Saxton, Esq.
Environmental Law Foundation
1736 Franklin Street, 9th Floor
Oakland, CA 94612
David A. Rosen, Esq.
Rose, Klein & Marias LLP
801 South Grand Avenue, 11th Floor
Los Angeles, CA 90017

For New Albertson’s;

Ms. Machelle Poole
New Albertsons, Inc.
250 Parkcenter Blvd.
P.O. Box 20

Boise, ID 83706

With copy to:

James Robert Maxwell

Rogers Joseph O’ Donnell

311 California Street, 10th Floor
San Francisco, CA 94104

For Save Mart Super Markets:

James M. Cipolla, Esg.

Vice President and General Counsel
Save Mart Supermarkets

1800 Standiford Avenue

-13 -
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P.O. Box 3689
Modesto, CA 95352

With copy to:

James Robert Maxwell

Rogers Joseph O’Donneli

311 California Street, 10th Floor
San Francisco, CA 94104

For Safeway Inc.:

Valerie D. Lewis, Esq.
Sentor Corporate Counsel
5918 Stoneridge Mall Road
Pleasanton, CA 94588-3229

With copy to:

Trenton H. Norris

Arnold & Porter LLP

One Embarcadero Center, 22nd Floor
San Francisco, CA 94111

For The Vons Companies, Ingc.

Valerie D. Lewis, Esq.
Senior Corporate Counsel
5918 Stoneridge Mall Road
Pleasanton, CA 94588-3229

With copy to:

Trenton H. Norris

Amold & Porter LLP

One Embarcadero Center, 22nd Floor
San Francisco, CA 94111

For Mis. Gooch’s and WFM California. Inc.:

John H. Hempfling 11, Esq.

Global Litigation Counsel

Whole Foods Market Central Office
550 Bowie Street

Austin, Texas 78703

With copy to:

Jay W Connolly, Esq.
Seyfarth Shaw LLP

560 Mission Street, 31st Eloor
San Francisco, CA 94105

For Trader Joe’s Company:

Bryan Palbaum
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Executive V.P. Finance & Administration
P.O. BOX 5049; 800 South Shamrock Ave.
Monrovia, CA 91016-6346

With copy to:

Carla J. Christofferson

O’Melveny & Myers LLP

400 South Hope Street Los Angles,
CA 90071

For Smart & Final:

Donald G. Alvarado

Senior Vice President/General Counsel
Smart & Final Stores LLC

600 Citadel Drive

Commerce, California 90040

For Stater Brothers:

Bruce Varner, General Counsel
Varner & Brandt

3750 University Avenue I Suite 610
Riverside, CA 92501-3323

For Ralphs Grocery Company:

Steve Prough

Vice President, Legal Services
Ralphs Grocery Company
Food 4 Less/Foods Co

P.O. Box 54143

Los Angeles CA 90054

With copy to:

Lisa Cole, Esq.

2 Palo Alto Square

3000 El Camino Real, Suite 500

Palo Alto, CA 94306-2106
10.  ENFORCEMENT

10.1  Before moving to enforce the terms and conditions of this Consent Judgment with

respect to an alleged violation hereof or of Proposition 65 related to acrylamide in Covered

Products, Plaintiff or any other person acting in the public interest under Health & Safety Code §

25249.7(d) must follow these procedures:

.15 -
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(a) In the event that Plaintiff, and/or its attorneys, agents or assigns, or any other person
acting in the public interest under Health & Safety Code § 25249.7(d), identify Covered Products
being sold after the Warning Date at one or more retail stores in California owned and operated by
any of the Settling Retailer Defendants (hereinafter “retail outlet) that do not meet the Target
Levels set forth in Section 2 herein and for which the wamings under Section 3 of this Consent
Judgment are not being given, Plaintiff or such person shall notify the Settling Retailer Defendant in
writing within 15 days of the date Plaintiff or such other person was informed of or observed the
alleged violation (the “Probationary Notice of Default™). The Probationary Notice of Default shall
be sent to the person(s) identified pursuant to Section 9 herein. The Probationary Notice of Default
shall at a minimum set forth the date(s) the alleged violation(s) was observed, the retail outlet(s) in
guestion, any supporting test data, identify the Covered Products giving rise to the alleged
violation(s), and describe the alleged violation{s) with sufficient detail to allow the Settling Retailer
Defendant to determine the basis of the claim being asserted and the identities of the Covered
Products to which those assertions apply. The Probationary Notice of Default shall allege alt
violations that could have been raised with respect to each retail outlet in question as of the date of
the Probationary Notice of Defauit.

(b)  Inthe event the Settling Retailer Defendant corrects the alleged violation(s) within
sixty {60) days of receiving the Probationary Notice of Default, Plaintiff or any other notifying
person shall take no further enforcement action with respect to such violation(s) under either this
Consent Judgment, Proposition 65 or any other law.

(c}) In the event that the Settling Retailer Defendant fails to cure and correct the
violation(s) within sixty (60) days of receiving the Probationary Notice of Default, the Settling
Retailer Defendant shall pay to Plaintiff or the notifying person, as a stipulated penalty for failure to
remedy the alleged violation(s), the collective amount of one thousand dollars ($1,000) pursuant to
Health & Safety Code § 25249.7(b) for each retail outlet which was the subject of the Probationary
Notice of Default.

(d) In the event the Settling Retailer Defendant wishes to contest the allegations

contained in any Probationary Notice of Default, it shall notify Plaintiff or the notifying person of
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such in writing within thirty (30) days of its receipt of the Probationary Notice of Default. The
Settling Retailer Defendant may provide any evidence to Plaintiff or the notifying person in support
of its position. In the event that, upon a good faith review of the evidence, Plaintiff or the notifying
person agree with the Settling Retailer Defendant’s position, no further action shall be taken. In the
event the Settling Retailer Defendant provides evidence, and Plaintiff or the notifying person
disagrees with the Settling Retailer Defendant’s position, it shall, within thirty (30) days, notify the
Settling Retailer Defendant of such and provide the Settling Retailer Defendant, in writing, with the
reasons for its disagreement. Thereafter, the parties shall meet and confer to attempt to resolve their
dispute on mutually acceptable terms; if no such resolution results, Plaintiff may seek to enforce the
terms and conditions contained in this Consent Judgment.
11.  OPT-IN PROCEDURES

11.1  This Consent Judgment is entered into with the intention that it also provide a basis
by which any other retailer (“Opt-In Retailer™), or manufacturer, supplier, or importer (“Opt-In
Supplier”) whose Covered Products are sold in California (collectively “Opt-In Defendants™) can
apply to enter into and, except as otherwise provided herein, be bound by the same injunctive relief,
notice, enforcement and release terms that apply to Settling Retailer Defendants under this Consent
Judgment as a defendant sued under the fictitious names of Does 1 through 100. The Parties
contemplate that this Court’s approval of the Consent Judgment shall constitute approval of all
seftlements reached on behalf of any and all parties who apply to be Opt-In Defendants in this
Action and become parties to this Consent Judgment, through this Section and the Opt-In
Declaration and Agreement attached hereto as Exhibit B. Accordingly, upon Court approval of the
this Consent Judgment, except as otherwise provided herein, any Opt-In Defendant shall be bound
by the same injunctive relief, notice, enforcement and release terms that apply to Settling Retailer
Defendants under this Consent Judgment.

11.2  An“Opt-In Retailer” is an entity that sells Covered Products directly to retail
consumers at a retail establishment it operates that is located in California, or that has sold such
products from another retail location it operates into California (as, for example, through a website),

but does not itself manufacture, supply, import, or license the sale of any Covered Products to or

- 17 -
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through a retail establishment operated by any other entity, An “Opt-In Supplier” is any entity that
manufactures, supplies, imports, or licenses the sale of any Covered Products to or through its own
brands or a retail esiablishmeﬁt operated by any other entity.

11.3  Any entity that identifies the Covered Products to be covered in an opt-in stipulation
may apply to be an Opt-In Defendant in this Action and a party to this Consent Judgment not later
than 90 days after the “Effective Date” (“Opt-In Period”), by executing an Opt-In Declaration and
Agreement in the form attached hereto as Exhibit B. Said entity shall be served with a 60 day
notice of violation identifying the products to be covered, pursuant to Health and Safety Code
section 25249.7. Plaintiff shall not unreasonably withhold approval of the Opt-In Defendant’s
inclusion in this Consent Judgment. If accepted and the Opt-In Defendant performs all required
actions, such entity shall become subject to all of the requirements and benefits of this Consent
Judgment as set forth herein. For any Opt-In Defendants, the Opt-In Declaration and Agreement
shall:

11.3.1 Affirm that the entity sold (for Opt-In Retailers only), or sold, manufactured,
supplied, or distributed (for Opt-In Suppliers) in the State of California Covered Products during the
one year limitations period, and identify each such product;

11.3.2 Operate as the entities’ acceptance of service of a summons and the
Complaint as a Doe defendant to be designated by Plaintiff;

11.3.3 Certify that the entity has read and agrees to be bound by all terms and
conditions of this Consent Judgment as set forth herein;

11.3.4 Certify that the entity will perform each and every obligation required of the
Settling Defendants under this Consent Judgment in a timely manner;

11.4  Opt-In Defendants shall mail the original signed Opt-In Declaration and Agreement
and a check for the settlement payment set forth in Sections 11.8(a) and (b) below, to Rose, Klein
and Marias LLP, as identified herein. The Opt-in Declaration and Agreement shall make
reasonable efforts to identify all Chip Producets and Crisp Products covered by the Opt-in
stipulation, including a designation of whether each covered product is a Chip Product or a Crisp

Product (see Section 1.7 of this Consent Judgment for the distinction between the two). Following

- 18 -
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Plaintiff’s receipt of the Opt-in Declaration and Agreement, Plaintiff shall prepare and serve a 60-
day notice of alleged violation on the Opt-in defendant and the relevant public enforcers under
Health & Safety Code § 25249.7 covering the specified Opt-in products. At least 60 days after
Plaintiff serves the 60-day notice, Plaintiff shall file the Opt-In Declaration and Agreement with the
Court, pay the court appearance fee, serve a copy of the Opt-In Declaration and Agreement upon -
the California Attorney General and any other relevant parties, and submit the Consent Judgment
and a verification of payment from Plaintiff to the Court by motion for approval in accordance with.
the requirements of Health & Safety Code section 25249.7(f) and its implementing regulations.

11.5  Within the 45-day notice period for approval of the Opt-In Defendant any party
hereto may file and serve an objection, identifying the product the party believes is not properly
eligible to be included in this Consent Judgment. The Office of the Attorney General may file
comments within this same 45-day period. In the event of any disagreement, the Opt-in Defend_ant
and objecting party shall meet and confer and communicate the results thereof to the Court without
any requirement that Plaintiff renotice the motion to approve the settlement with the Opt-In
Defendant. If a dispute remains, it shall be resolved by the Court when it hears the noticed motion
to approve the settlement with the Opt-In Defendant.

11.6  Notice of the motion to approve the settlement to the Opt-in Defendant and all
parties to this action is hereby waived, eﬁcept that Plaintiff shall sexve a copy of the moving papers
on the Opt-in Defendant and all parties at the time the motion is filed. Pursuant to the motion, the
Court shall then conduct a hearing on the proposed Opt-in, resolve any disputes rz'aised by a party
regarding proposed Covered Products or other items, and resolve any comments from the Attorney
General regarding the proposed Opt-in and proposed Covered Product(s). The Court can
memorialize its decision either in a written order or by minute Order which Plaintiff shall serve on
the involved parties. Following entry of the Court’s ruling, if that ruling is an approval of the Opt-
in, the Opt-in Defendant shall be bound by all parts of this Consent Judgment, including the
obligations to either meet the Target Levels by the Warning Date set forth in Section 2, or provide
the product label warnings required under Section. 3.1(a), or rely on the retail warnings (if any)

already being provided under Section 3.2(b) upon written confirmation of same, or cease offering
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for sale in California Covered Products that do not comply with the Consent Judgment under

section 3.1{c). Opt-In Suppliers cannot comply with this Consent Judgment by sending retailers

warning signs under Section 3.1(b) or otherwise. Opt-In Suppliers approved by the Court shall be
released under Section 7 for all products identified pursnant to Section 11.3 as constituted and
manufactured on the date of the Order approving the Opt-In, If the Opt-In is rejected for all
products by Plaintiff or the Court, Plaintiff shall refund any settlement payments made under
Sections 11.8(a) and (b), less any court fees paid on the putative Opt-In Defendants’ behalf.

11.7  If an Opt-In Supplier has demonstrated by testing pursuant to Exhibit C that it has
achieved the applicable Target Levels for any of the Covered Products that had previously required
a warning under Sectfon 3, that Opt-In Supplier may cease providing such warning for those
products.

11.8  Opt-In Defendants shall pay to Plaintiff the sums stated below.

(a) Each Opt-In Retailer shall pay to Plaintiff the collective sum of $30,000.
$6,000 shall be designated as a civil penalty pursuant to Health and Safety Code section
25249.12 and allocated as directed by Health & Safety Code section 25249.12(c)-(d).
$24,000 shall be paid to retmburse Plaintiff for attorneys’ fees and costs incurred by Plaintiff
m mvestigating this matter and negotiating this Consent Judgment on behalf of itself and the
general public, and its costs associated with processing Opt-In Defendants.

(b) Each Opt-In Supplier shall pay to Plaintiff the collective sum of $60,000.
$12,000 shall be designated as a civil penalty pursuant to Health and Safety Code section
25249.12 and allocated as directed by Health & Safety Code section 25249.12(c)-(d).
$48,000 shall be paid to reimburse Plaintiff for attorneys’ fees and costs incurred by Plaintiff
in investigating this matter and negotiating this Consent Judgment on behalf of itself and the
general public, and its costs associated with processing Opt-In Defendants.

11.9  The total amount of Settlement Proceeds paid to reimburse Plaintiff for fees and
costs under subsections 11.8(a) and (b) shall not exceed the total of $654,653.19 plus the total of
$2,000 times the total number of (jpt—In Defendants. If the payments by all Opt-In Defendants

exceeds that total, Plaintiff shall do either or both of the following:
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(a) bring a noticed motion, with 45 days notice to the Attorney General, to
increase the total stated in this Section, justifying the additional time or expenses incurred in
processing the Opt-In procedures contained herein, or

(b)  transfer any amount in excess of the total of $654,653.19 to the California
Office of Environmental Health Hazard Assessment (“OEHHA”) for use in administering
Proposition 65. |

12. COURT APPROVAL

12.1  Plaintiff agrees to comply with the reporting requirements referenced in California
Health and Safety Code section 25249.7(f). Pursuant to the regulations promulgated under that
seption, Plaintiff shall present this Consent Judgment to the California Attorney General’s Office
within two (2) days after receipt of all necessary signatures.

122 The Parties acknowledge that, pursuant to Health and Safety Code section 25249.7,
a noticed motion must be filed to obtain judicial approval of this Consent Judgment. Accordingly,
Plaintiff shall file a motion for approval of the settlement within a reasonable period of time after
the date this agreement is signed by all parties. Plaintiff also agrees to serve a copy of the noticed
motion to-approve and enter the Consent Judgment on the California Attorney General’s Office,
consistent with the requirements set forth in California Code of Regulations, title 11, section
3000(a).

12.3  If this Consent Judgment is not approved by the Court, it shall be of no force or
effect and cannot be used in any proceeding for any purpose, and any settlement payments made to
Plaintiff hereunder shall be refunded in full upon any Settling Retailer Defendant’s written request
to Plaintiff |
13.  ENTIRE AGREEMENT; MUTUAL DRAFTING

13.1  This Consent Judgment contains the sole and entire agreement and understanding of
the Parties with respect to the entire subject matter hereof, and any and all prior discussions,
negotiations, commitments and understandings related hereto. No representations, oral or

otherwise, express or implied, other than those contained herein have been made by any party
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hereto. No other agreements not specifically referred to herein, oral or otherwise, shall be deemed

to exist or to bind any of the parties.

13.2  This Consent Judgment is-the result of mutual drafting and no ambiguity found
herein shall be construed in favor of or against any party.
14.  EXECUTION IN COUNTERPARTS

14.1  The stipulation to this Consent Jadgment may be executed in counterparts and by

means facsimile or pdf, which taken together shall be deemed to constitute one document.

ITIS SO ORDERED, ADJUDGED, AND DECREED:

Dated: _DEC 2 8 7011 AGITHONY J. MOHR

Hon. Anthony J. Mohr
Judge of the Superior Court
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EXHIBIT A

NOTICES OF VIOLATION AND NON-EXCLUSIVE LIST OF PRODUCTS

32
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NOTICE OF VIOLATION
CONSUMER BXPOSURE TO ACRYLAMIDE IN POTATO CHIPS

60-Day Notice of Intent to Sue Under Proposition 65
for Failure to Warn Public About Chemicals Listed Under Health and Safety Code Section 25249
(California Safe Drinking Water and Toxic Enforcement Act)
Jane 18, 2007

This Notice of Violation is provided to you pusuant to and in compliance with. California
Health and Safety Code Seotion 25249.7(d). Proposition 65 requires that notice of intent to sue he
given to a violator 60 days before the suit is filed. _

This Notiee Is provided by the Environmental Law Foundation (“ELF™), a Califomia non-
profit organization dedicated to the preservation and enhancement of human health and the
enviromment. ELF has a long-standing inferest in reducing health hazards fo fhe public posed by
toxio chemicals and profecting the public from hasmful substarces, Any inguiries regarding this
Natice of Violation may be dirccted fo James Wheaton, President of ELF, {736 Franklin S treet, 9th
Eloor, Oakland, CA 94612, (510) 208-4555. Inquiries may alse be directed to Chdstopher P.
Ridout, Rose, Klein & Marias LLP, 801 S. Grand Avenue, Eleventh Floor, Los Angeles, CA

9001 7-4645, (213) 626-0571.

This Notice constitutes notice that the entities identified in Exhibjt I have violated and
continue to violate the warning provisions of California’s Safe Drinking Water and Toxic
Enforcement Act of 1986, California Health and Safety Code 8§ 25249.5,et. seq. (commonly
referred fo as “Proposition 65”), This Notice covers the “warning provision” of Proposition 65,
which is found at California Health and Safety Code Section 25249.6. This Notice has been
served on the entities identified in Exhibit ] and the appropriate governmental authorities,

The businessos {dentified in Bxhibit | have exposed and continge to €Xpose consuners to
Acrylamide, a chemical known o the State of California fo cause cancer, without providing a clear
and reasonable waming. The category of products that is the subject of this Notice s potato chips
That contain Acrylamide which are manufactured, distributed or sold by the entities idenfified in
Exhibit 1 (“Products Sold by Retailer Under the Followin g Brand Names™),

Consumers are exposed to Acrylarnids by eating potato chips that contain Acrylamide. The
roufs of exposure for these violations is direct Ingestion whon consumers eat the Products. These
exposures ocehr in hoines, schools, workplaces and everywhere else throughont California where
these Products are sold and/or consumed, No ¢lear and reasonablo waining is provided with these
Products regarding the cascinogenic hazards of Acrylamide. These violations have been ocourring
since at Jeast January I, 1991 and are continuiug {o this day.

Puesuant fo Healfh and Safety Code § 25249, 7(d)(1), BLF included the attached Cortificate
© of Merlt, to wit, that BLF hes consufted with one or more persons with relevant and appropriate
experlence or expertise who has reviewed facts, studes, or othey data regarding exposure to
Acrylamide and that, based on that information, ELF believes that there is a reasonable and
meritorious case, Factnal information sufficient {o establish the basis of the Cextificate of Merit is



included with the Notice that is served on the Attorney Genexal and is provided to that office in-
confidence and is not to, be disclosed, except according to Jaw,

For general information regarding the California Safe Drinking Water and Toxic
Enforcement Act, please see the attached Appendix A, entitled “The Safe Drinking Water and Toxic
Enforcement Act of 1986 (Proposition 65): A Summary”, which was prepared by the Office of
Environmental Health Hazard Assessment of the California Envivonmental Protection Agency. (A
copy is not provided fo the publie enforcernent agencies which yeceive fhis notice,)



EXHIBIT I - List of Violators with Non-Exclusive Examples of the Products Seld
NOTICE OF YIOLATION
California Safe Drinking Water aud Toxle Tpforcement Act
ACRYLAMIDE IN POTATO CHIPS, CRISPS AND STRINGS

Retaller/Responsible Praducts Sold by Retailer
Corporafe Entity Under the Following Brand
Naumes

NEW ALBERTSON’S Alberison’s (house brand)
Pike-Nik

Boulder Canyon

Tim’s Cascade

Pringles

Lay's

Ketile Chips

o Cape Cod
ALBERTSON’S LLC. | Albertson’s (house brand)
Pik-Nik

Boulder Canyon

Tim’s Cascade

Pringles

Lay’s

Kettle Chips

Cape Cod

COSTCO WHOLESALE | Pringles
CORPORATION Lays

FOODS CO. Kxoger (house brand)
Tim’s Cascade
Pringles '

Lay’s

FOOD 4 1.ESS OF Kroger (house brand)
CALIFORNIA, INC. Tim’s Cascade
Pringles

Lay's



-
FOOD 4 LESS OF

SOUTHERN
CALIFORNIA, INC.

Kroger (house brand)
Tim’s Caseade
Pringles

Lay's

FRED MEYER STORES,
INC.

ngef (house brand)
Tim’s Cascade
Pringles

Lay’s

— ]

THE KROGER
COMPANY

Kroger (louse brand)
Tim’s Cascade
Pringles

Lay's

Cape Cod

T S—

RALPI'S GROCERY
COMPANY

Kroger (house brand)
Tim’'s Cascade
Pringles

Lay’s

Cape Cod

SAFEBWAY, INC,

| Keltle Chips

Tim's Cascade
Eaf Smart
Pik-Nik

Terra

Pringles

Lay's

Cape Cod

THE VONS
COMPANIES, INC.

Fim's Cascade
Eat Start
Pik-Nik

Tema

Pringles
Lay’s

Keitle Chips
Cape Cod

RALEY'S, INC.

Terea

Tim's Cascade
Eat Smart
Pik-Nik
Pringles

Lay's

Ketile




(SMART & FINAL, INC.

—_—
Tim’s Cascade

Pringles
Lay’s
Ketile

STATER BROS.
MARKET

Tim's Cascade
Pile-Nik
Pringles

Lay’s

Cape Cod
Poore Brothers

TRADER JOE'S
COMPANY

Trader Joe’s (house brand)
Ketile

WHOLE FOODS
MARKET, INC.

363 (house brand)
Michael Season’s
Boulder Canyon
Terra

Kettle




CERTIFICATE OF MERIT

California Health and Safety Code Section 25249.7(d)

I, Chuistopher P. Ridout, hereby declare;

This Certificate of Merit accompanics the attached sixty-day Notice of Violation in which
it is alleged that the parties identified in the Notice have violated Health and Safety Code
§25249.6 by exposing individeals to a chemical known to the State of California fo gause cancer
without providing a clear and reasonable warping, This Cerfificate of Mexit is submitted '
pursvant {o and in compliance with California Health and Safety Code §25249.7(d).

[ am the Altomey representing the Eavitonmental Lav Foundation (“ELF™), which is the
patty providing the Notice of Violation. I have consulted with onie or morc persons with relevant
and appropriate experience or expertise who have reviewed facts, studies or other data regarding
the exposures to the listed chemical that is the subject of this Notice of Violation, Based on the
information in my possession, I believe there is a reasonable and meritorious case for the private
action, I understand that “reasonable and meritorions case for fhe private action” means that the
information provides a credible basis that all elements of the plaintiff’s case can be established
and the information did not prove that the alleged violators will be able to establish any of the
affirmative defenses set forth in the statute.

The copy of the Certificate of Merit that is served on fhe Atforney General inchudes
-Tactual information sufficient to establish the basis for this Certificate, including the information
identified in Health & Safety Code §25249.1(h){(2), i.e.: (1) the idepfity of the persons consulfed
with and xelied on by the cerfifier; and (2} the facts, studiespr ?léf data reviewed by those
pexsons. This information is provided to that office in céhfidendand is bt o be disclosed, except

according to Jaw.

Dated: 18, 2007

e -Christopher P. Ridout
Attorney for Environmental Law Foundafion



APPENDIX A

OFFICE OF ENVIRONMENTAL HEALTH] HAZARD ASSESSMENT
CALIFORNIA ENVIRONMENTAL PROTECTION AGENGY

THE SAFE DRINKING WATER AND TOXIC ENFORCEMENT AGT OF 1985
(PROPOSITION 65): A SUMMARY ‘ ¥

The following sumimary has been prepared by the Offica of Ervironmental Health
Hazard Assessiment, the lead agency for the implementation of the Safe Dririking Water

“and Taxic Enforcement Act of 1036 {commonly known as “Proposflion 65™). A copy of
this summaty must be Included as an attachment to any notice of vislation served upon
an alleged violator of the Act, The summary provides basic Information about the
provislons of the law, and Is Infended o sefve only as a convenlent soiffce of general
Information, It s not Infended to provids authoritative guidance on the theaning or
application of the law. The reader is directed fo the shafuts and lts fmplarhenting
regulations {see citatians below) for furiher Information, :

Proposition 65 appears In Califoria law as Health and Safely Code Sections 252495

through 25249, 13, Regulations ihat provide more specliic guldance an compliance, and
{hat specify procedures to be followed by the State in canying out certaln aspects of the
Jaw, are found In Titls 22 of the Califomiz Code of Regulations, Sectlans 12000 through

14000. I
WHAT DOES PROPOSITION 65 REQUIRE?

The “Govemor's List Proposition 65 requires the Governor fo publish a fist of chemicals
that are known to the Stafe of California to cause cancer, or hirth defecls or other
reproductive harr, This list must be updated at least oncs a year, Over 550 chemicals
have been listed as of May 1, 1906, Only thoss chemlcals that are on the list ara
regufated tnder this law. Businesses that produce, use, release or otherwise engage in
activitles volving those chemicals must cemply with the following:

Clear and reasonable warnings. A bushess {s required to warn & person before
“knowingly and lntentionally" exposing that person {o a listed chetmical, The warning
given must be “clear and reasonable,” This means Hrat the warning must: (1) clearly
make: known Hhat the chemieal involved s known to cause cancer, ar birth'defects or
other repraducive harm; and {2) be given In such a veay that K will effectively reach the
person befora he or she Is exposed, Exposures are exeript from the watning -~
requirement if they ocour less than twalve months after the date'of listing of the

chemical,

. Prohibitlon from discharges into drinking water. A business must nat knowingly
discharge or release a llsted chomical into water or onto land whera it passes or
probably will pass Into a source of drinking water. Dlscharges are exempt from this

requirement If they oceur less than twenty months after the date of listing of the

chemiesl,




L

DOES PROPOSITION 65 PROVIDE ANY EXEMPTIONS?

Yes. The law exempts;

Governmentaf agencies and publlc water ufilities. Alf agencles of the federal, Stats or
focal government, as well as entities operating public water systems, are exempt, .
. &
Businesses with nine or fewer employees, Nelther the warnlng requirement nor the
discharge prohibition applies ta a business thal employs a totaf of nine or fewer

employees.

Exposuras that pose nio significant risk of cancer. For chemicals that are fisted as kaowny-
to the Slate to causs cancer (“carchogens®), a warnlng is not required If the business
can demonstrate that the exposure ocours at a Jevel fhat poses "no slghificant risk.” This
means ttat the exposure Is caleulated fo resuft In hat more than one exgess case of
cancer In 100,000 Individuals expused over a 70-year lifstlme, The Propasition 65
regufations ideniify spacific "'no significant rsk” lavefs for more than 250 listed

carGinogens. :

Exposures thaf will produce no vbsetvable reproductive effect at 1,000 times ihe level in
quiestion. For chemicals known to the State fo cause birth defects or other reproductjye

“har (reproductive toxlcants™), a warning s not required If the business can
demonsfrate {hat the expostre wilt produce no observable effect, even at 1,000 timeg -
the lsvel In question, In othier words, the leve] of exposure must be balow the o
obsevable effect level (NOEL)," divided by & 1 ,000-fold safety or uncettalnty factor, The
"11o observable effact loval” [s the highest dosa level which has not heen associated with
an observable adverse reproductive oy tevelopmental effect,

Discharges that da not resultin g “significant amount” of the listed chemical enterlng Into
-any source of drinking water, The prohibition from dlschurges Into drinking water does
not appiy If the discharger is able to demonstrate that a "significant amount® of the listed
chemical has nof, daes not, or will not enter any drinking water source, and that the
dlscharge complles with all other applicahle faws, regtilalions, permits, fequirements, or
arders. A "significant amount” means any defectable amount, except an amount that
would meef tha "no significant sk or "no observable effect” test If an Individual were

exposed to such an amount in drinking water. -

HOW I8 PROPOSITION 65 ENFORCED?

Enforcement Is carmied out through civil lawsults, These lawsults may he brought by the
Altorney General, any district atforney, or cettain city altomeys (those In citles with a
poputation excseding 750,000). Lawsults may also be brought by private partles acting
In the public fnterest, but only after praviding notfce of the allagsed violation 1d the
Altormey General, the appropriate district attorney and ity atlornsy, and the business
accused of the violation, The notice must provide adequate Information to allow the
recipient to assess ihe nature of the alleged violation. A notice must camply with the
Inforrmation and procedurat requirements specified In regtilations (Title 22, Califomnia
Coda of Regulations, Section 1 2903). A private parly may fot pursue an enforcement
action directly under Proposition 65 if ane of the gavemmenta| officials noted aboya
Initiates an action within sixty days of ihe nollce, . .
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A business found (o be I violation of Proposition 65 is subjact to clvil penaltles of up to
$2,500 per day for each violation, In addition, the business may be ordered by a caurt of
law ta stop commiliing the violation, :




CERTIFICATE OF SERVICE BY MAIL
I, Terri A. Keller, declare that;

T'am employed in Los Angeles County, Catifornia. am over the age-of 18 years and not
a party to the within cause; my bosiness address is 801 S. Grand Avenue, Eleventh Floor, Los

Angeles, CA 90017-4645,

I am readily familiar with sy firm’s practice for collection and processing of
couespordence for mailing with the United States Postal Service, {o wit, that correspondence Is
deposited with the United Stafes Postal Service the same day in the.ordinary course of business.

On Juue 18, 2007, 1 served true copies of the follswing documents on the parties and
governmental anthorities listed in the atiached service Jist by placing true and correct copies of
the same in sealed envelopes with first class postage fidlly prepaid thereon and deposited in the
United States Mail at Los Angeles, California;

NOTICE OF VIOLATION OF CALIFORNIA SAFL DRINKING WATER
AND TOXIC ENFORCEMENT ACT; :

EXHIBIT 1 - LIST OF VIOLATORS WITH NON-EXCI,USIVE
EXAMPLES OF THE PRODUCTS SOLD; and

CERTIFICATE OF MERTY;

APPENDIX A - THE SAFE DRINKING WATER AND TOXIC
ENFORCEMENT ACT OF 1986 (PROPOSTTION 65): A SUMMARY {only

sent fo those on service list marked with an asferisks).

I cexfify wmder pepalty of perjury that the foregoing is frue and correct, and that fhis
certification was executed on June 18, 2006, at Los Angeles, California.

Signed;
TERRI A. KELIER



SERVICE LIST

District Attomey of Alameda County

1225 Fatlon Streel, Ruom 800
QOakland, CA 94612

I

Distrlct Attorney of Butte County
25 Cobnly Center Drive
Oroville, CA 94985

Distifct Attemey of Fresno Counly
2220 Tudare Sireet, #1000
Frasno, CA 83721 ’

Dislrict Attorney of linperiat
County

939 Mazin Street

Ef Centro, CA 92243

Dislrict Attomey of Confra Costa

County

725 Courl Street, Room 402
Martinez, CA 94553

District Attomey of Kings Coonty
1400 West Lacey -
Hanford, GA 93230

e

-

District Attomay of Los Angales
Cotnty
210 W, Temple Street, Room 345

Dlstiict Attorney of Marlposa
Counfy

£.0. Box 730

Mariposa, CA 95328

District Attomey of Madoc County
204 S Court Strest
Alturas, CA 96101-4020

-

Los Angeles, CA 90012

Disldet Attomey of Napa County
931 Packway Mal}
Mapa, CA 84559

District Attoney of Alpine County
P.O. Box 248
Markleevitle, CA 96120

District Attiomay of Calaveras'
County

891 Mountain Ranch Road
San Andreas, CA 95244

District Atiornzy of Del Norte County

450 H Strest, Ste 171
Crescent City, CA 95531

Distdct Attorney of Glenn County
P.0. Box 430

District Attormey of lnyo Counly
P.O. Drawer D
independence, CA 93526

Willows, CA 95988

Distilct Attomey of Lake County District Afforney of Madera Dlstrict Attorney of Mendoclno
255 N, Forbes Street Cottnty County
Lakeport, CA 95453 209 West Yosemite Avenue P,0. Box 1600
Maders, CA 93837 Uklah, CA 95482
District Atforney of Mono County Districi Attomey of Nevada District Alfomey of Amader
B.O. Box 817 County County
Bridgeport, CA 93517 201 Church 8L, Sufte 8 708 Count Siraet, #202
MNevada Clly, CA 95959 Jackson, GA 95642

District Attorney of Calusa County
547 Market Street
Colusa, CA 95932

District Attomey of Ef Dorado
Counly

§15 Main Street

Placerville, GA 95667

District Altoney of Humbaldt
County

825 5th Strost

Euraka, CA 95501

Distdet Aftorney of Kem County
1215 Truxfun Avenue
Bakersfield, CA 93301

Disfrict Atformey of Lassen
Counly

220 8. Lassen St, Sle 8
Susanvilla, CA 86130

District Attorney of Marin County
3501 Clvie Center Dr., Roomy 183
San Rafael, CA 24903




District Attornsy of Merced Counfy
2222 "W Street
Merced, CA 95340

-} County 401 Civie Clr Drive West

District Atlorney of Monterey District Attomey of Orangs County

PO Box 1131 Santa Ana, CA 92701
Salinas, CA 839801

Disfrict Attorney of Placer County

11862 *B" Avenue Counly Couniy
Aubum, CA 95603 801 *G" Strest 330 West Broadway, Suite 1320
Sacramento, CA 85814 San Diego, CA 92112

Dislrict Attorney of Sacraments Distelct Atfomey of San Dlego

District Afforney of San Luis Obispo
County

1050 Monterey St, Room 450

San Luis Oblspo, CA 93468

Dlstrict Atomey of Sanfa Clara District Attorney of Sfarra Counly
Counly Courthouse, P.O, Box 457

70 West Hedding Skreet Pownieville, CA 95936

San Jose, CA 85110

District Atomay of Sonoma Counly Distiict Affoney of Tehama District Atterney of Tuolumna
600 Adininisiration Drive, Room 2124 | County County
Sanla Rosa, CA 95403 P.0. Box 5ia 2 South Green

- Red Bluff, CA 96080 Sonora, CA 85370
Disfrict Atfo;ney of Yuba County District Atlomey of Plumas District Aftomey of San Benito
2175 Fifth Sfreet Counly Counfy
Marysville, CA 95501 520 Main Strest, Room 404 418 Fouuth Streat, 2" Floor

Quiney, CA 95971 Hollister, CA 95023

District Alomey of San Franclsco

Distifet Atforney of San Matao Distict Attomey of Sanfa Criz

County County County

B850 Bryant Sireet, Rim 325 400 County Cir, 37 Fl 701 Ocean Street, Room 200
San Francfsco, CA 84103 Redwood Clly, CA 94053 Santa Cnipz, CA 95061

Distrct Atforney of Siskiyou County . Distrct Attomey of Stanlsfaus Disfeict Attomesy of Trinify County
.0, Box 966 County P.0. Box 1310 ’

Yreka, CA 96097 800 11™ Street, Room 200 Weavervllle, CA 96093

Modesto, CA 95353

Bistrict Alforney of Venlira Gounty
800 South Victoria Ave
Ventura, CA 93_009

Los Angeles Cily Atlorney's Offfce | Disirct Attomey of Riverside

Roam 1808, City Hall East County
200 N. Maln Sfrest 4075 Main Sireet, 1st Floor
Los Angsles, GA 90042 Riversida, CA 92501

—

District Attomey of San Bemerdino

Counfy Counly County
316 N. Mountain View Avenue '] P.O, Box 990 1105 Santa Barbara Street
San Bemadino, CA 92415-0004 Stockton, CA 95201 | Santa Barbara, CA 93101

Distriet Atfomey of San Joaquin Dislrict Atfomey of Santa Barbara




e

-

Distict Afforney of Shasta County -
1625 Count Streef, Third Floor
Redding, CA 85001-1632

——

Blskict Altorney of Solano Counly
600 Union Avenus
Fairfield, CA 94533

Dlstrict Attormey of Tulate County
221 5, Mooney Ave, Roont 224
Visalia, CA 93281

Disrict Atforney of Yolo County
301 Second Street
Weodland, CA 95695

District Altomney of Suller County
446 Second Street
Yuba Clty, CA 95991

San Dlego Cily Atforney's Gfflce
1200 3rd Avenue, 12th Floor
San Dlego, CA 92104

San Francisco Cily Altomey's Office
City Hall, Room 234
San Francisco, CA 94102

San Jose City Atforney's Office
151 West Mission Stroet
Satr Jose, CA 85110

* President or Cument CEQ
Albsiisons LLC

*Albertsons LLC
¢fo CT Corporation Sysfems

Ed Well, Deputy Afty, General
Office of the Atlomey Genera)
Prop. 65 Enforcement Reporting
Coordinator

1515 Clay Steel, Ste, 2000
Oakland, CA 94612

*Themas Keller, President
The Vons Companies, Inc,
618 Michillinda Ave.
Arcadia, CA 91007-6300

The Prentice-Half Comporatly
System, Ine, .
P.Q. Box 526038
Sacramenlo, CA 95852-6036

250 East Parkcabler Boulevard 828 West 7% Sirest
Boise, I 83708 Los Angeles, CA 906017
*Agent for Service of Process *Steven A. Burd, CEO.
The Vons Companles, Inc. Safeway, Inc.

5918 Stoperidge Mall Road
Pleasanton, CA 94588-3229

*Agent for Servlce of Procass
Safeway, Inc.

¢/o CSC-Lawyers Incomorating
Service .

P.O, Box 526035

Sacramente, CA §5B852-6036

*David Hirz, President
Ralphs Grocery Gompany
1100 W. Addesia Blvd,
Comptaon, CA 80220

*Agent for Servies of Prosess
Ralphs Grocery Company

¢lo CSC-Lawyers Incomporating
Senvice ’

.0, Box 526038

Sacramenfo, CA 95852-6036

*David Dillon, CEO
The Kroger Campany
1074 Vina St
Cincinnatl, OH 45202

*Agent jor Service of Process
The Kroger Company .

¢fo CSC-Lawyers Incorporating
Servics

P.O. Box 526036

Sacramento, CA 85852-6036

*Curent CEO or Prasident
Fred Mever Stores, Ine,
3800 SE 22nd Avenue
Portiand, OR §7202

*Current CEQ or President
Food 4 Less of Califormia, Inc.
1100 W, Artesia Blvdl.
Complon, CA 90220

*Agent for Service of Process
Food 4 Less of Califomia, Inc,
¢lo C8G-Lawyers \ncorporating
"Sepvics )

P.0O. Box 526036

Sacramento, CA 95852-6038

*Curent CEO or President
Food 4 Less of Solthem
Califomia, Ing,

1100 W, Artasia Rivd,
Complon, CA 90220

“Agent for Service of Process
Food 4 Less of Southarm
Califomia, Inc, . : :
tfo GSC-Lawyers Incorporating
Servica

P.O. Box 526036

Sacramento, CA 85852-6036

*Current CEO or President
Foods Cao,

-] 1100 W. Artesia Bivd,
Complon, CA 80220

*Jack H. Brown, CEOQ
Stater Bros, Market
21700 Barlon Road
Colton, CA 92324

*Agent for Service of Process
Stater Bros. Market

cfo Bruca D, Wamer

3750 Univarsity Avenue, Ste. 610
Riverslde, CA 92501




F‘Eﬁenne Snoilaeris, CEQ
Sroart & Final, Inc,

600 Citadel Drive

Cily of Commerce, CA 90040

*Agent for Servics of Process
Smart & Final, Ing,

¢fo C, T. Corporation System
828 West 7th Street .

Los Angsles, CA 90017

*Dan Bahe, CEQ

Trader Joe's Company
800 5. Shamrock Avenue
Monrovia, CA 91016

*Agent for Service of BolgeBsMackey, (
Trader Joa's Company

ofo Mary Genest

800 8. Shamrack Avenue

Meorirovia, CA 91016

LEO

Witole Foods Market, Inc.
550 Bowies Strest
Austin, TX 78703

“Agent for Sevice of Progess
Whole Foods Market, Ing.
cfo CT Corporalion System
1021 Maln Street, Suite 1150
Heuston, TX 77002

“Joyce Raley Tee|

Raley’s, Inc.

500 West Capllof Avanue
West Sacramento, CA 95605

*Agent for Seivice of Progess
Raley’s, Inc,

efo Jennlfer H. Crabh

500 Weast Capllof Avenus
West Sacramento, CA 95605

*Guirent CEO or President
New Albsrtsons, Inc.

401 2nd Avenue South
Minneapolis, MN 55401

*Agent for Service of Process

*James Slnegal, CEQ

“Agent for Sevice of Process

New Alberisons, Inc. Cosleo Whelesale Comporalion Coslco Wholssale Gorporallon
cfo CT Corporation System 993 Lake D ) cfo GT Coiporation Systern
818 West 71y Street ‘Issaquah, WA 28027 818 West 7th Street

Los Angeles, CA 90017 Los Angefes, CA 80017




NOTICE OX VIOLATION
CONSUMER EXPOSURE TO ACRYLAMIDE IN POTATO CHIPS

60-Day Notice of Intent to Sue Under Proposition 65
for Failure to Warn Public About Chemicals Listed Under Health dnd Safety Code Section 25249
(California Safe Drinking Water aud Toxic Enforcement Act)
May 14,2008

This Notice of Violation is provided to you pursuant fo and in compliance with California
Health and Safety Code Section 25249.7(d). Proposition 65 requires that notice of intent fo sue be
given to a violafor 60 days before the suit is filed,

"This Notice is provided by the Environmental Law Foundation (“ELF”), a Califomnia non-
profit organization dedicated to the preservation and enhancement of human health and the
enviromment, ELF has a long-standing interest in reducing health hazards fo the public posed by
toxic chemicals and protecting the public frorn harraful substances. Any inquiries regarding this
Notice of Violation may be directed to James Wheaton, President of ELE, 1736 Franklin Street, Oth
Floor, Oakland, CA 94612, (5103 208-4555. Inquiries may also be directed to David A. Rosen,
Rose, Klein & Marias LLP, 861South Grand Avenue, Eleventh Floor, Los Angeles, CA.

90017-4645, (213) 626-0571.

This Notice constifutes notice that the entities identified in Bxhibit 1 have violated and
continue to violate the warning provisions of California’s Safe Drinking Water and Toxic
Enforcement Act of 1986, California Health and Safety Code §§ 25249.5 1, seg. (commonly
referred to as “Proposition 65"). This Notice covers the “warning provision” of Proposition 65,
which is found at California Health and Safety Code Section 25249.6. This Notice has been
served on ihe enfities identified in Exhibit I and the appropriate governmental authorities,

The businesses identified in Exhibit I have exposed and continue to expose consumers {o
Acrylamide, a chemical known to the State of California fo canse cancer, without providing a clear
and reasonable warning. The category of products that is the subject of this Notice is potato chips
that contain Acrylamide which are manufactured, distributed or sold by the entities identified in
Exhibit 1 (*Products Sold by Retailer Under the Following Brand Names™).

Consumers are exposed to Acrylamide by eating potato chips that contain Acrylamide, The
route of exposure for these violations is divect ingestion when consumers eat the Products. These
expostres occur in homes, schools, workplaces and everywhere else throughout California where
these Products are sold and/or consumed, No clear and reasonable warning is provided with fhese * »
Products regarding the carcinogenic hazards of Acrylamide. These violations have been ocourring

since af least Janwary 1, 1991 and are continuing to this day.

Pursuant to Health and Safety Code § 25249.7(d)(1), ELF included the stfached Cetificate
of Merit, {o wit, that ELF has consulted with one or more persons with relevant and appropriate
experience or expertise who has reviewed facts, studies, or other data regarding exposure to
Acrylamide and fhat, based on that informafion, ELF believes that there is a reasonable and
meriforious case, Factual information sufficient fo establish the basis of the Certificate of Merit is

1



ot

included with the Notice that is served on the Atforney General and is provided to that office in
confidence and s not fo be disclosed, except according to law.

For general information regarding the California Sefe Drinking Water and Toxic
Enforcement Act, please ses fhe atfached Appendix A, entitled “The Safe Drinking Water and Toxic
Enforcement Act of 1986 (Proposition 65): A Summary™, which was prepared by the Office of
Environmental Health Hazard Assessment of the California Environmental Protection Agency. (A
copy is not provided to the public enforcement agencies which receive this notiee.)



EXHIBIT 1 - List of Violators with Now-Exclusive Examples of the Products Sold
' NOTICE OF VIOLATION
California Safe Drinking Wafer and Toxic Enforcement Act
ACRYLAMIDE IN POTATO CHIPS, CRISPS AND STRINGS

Retailer/Responsible Coxporate | Products Sold by
Entity Retailer Under the
) Following Brand
Names

SUPERVALU INC. Albertson’s (house
brand)

Pik-Nik

Boulder Canyon
Tim’s Caseade |
Pringles

Lay’s

"| Kettle Chips

Cape Cod

SAVE MART Albertson’s (house
SUPERMARKETS brand)

Pik-Nik

Boulder Canyon
Tira’s Cascade
Pringles

Lay’s

| Kettle Chips

Cape Cod

WHOLE FOODS MARKET 365 (house brand)

CALIFORNIA, INC., Michael Season’s
Boulder Canyon

Terra
MRS. GOOCH’S NATURAL Ketile

FOOD MARKETS, INC.

WHOLE FOODS MARKET,
INC,
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CERTIFICATE OF MERIT

California Health and Safety Code Section 25249.7(d)

I, David A. Rosen, hereby declare:

. This Certificate of Merit accompanies the attached sixty-day Notice of Violation in which
it is alleged that the parties idenfified in the Notice have violated Health and Safety Code
§25249.6 by exposing individuals to a chemical known to the State of California to cavse cancer
without providing a clear and reasonable waming. This Cerfificate of Merit is submitted
pursuant fo and in corapliance with California Health and Safety Code §25249.7(d).

I am the Attomey representing the Eovirommental Taw Foundation (“ELF™), which js the
party providing the Notice of Violation. 1 have consulted with one or more persons with relevant
and appropriate experience or expertise who have reviewed facts, studies or other datd regarding
the exposures {o the listed chermical that js the subject of this Notice of Violation, Based on fhe
information in my possession, I believe there is a reasonable and meriforious case for the private
action. I understand that “reasonable and meritorious case for the private action” means that the
information provides a credible basis that all elements of the plaintiff's case can be established
and the information did not prove that the alleged violafors will be able to establish any of the

affirmative defenses set forth in the stamte.

The copy of the Certificate of Merit that is served on the Attorney General includes
factual information sufficient to establish the basis for this Cextificate, including the information.
identificd in Health & Safety Code §25249.7(h)(2), Le.: (1) the identity of the persons consulfed
with and relied on by the certifier; and (2) the facts, studies, or other dafa reviewed by those
persons. This information s provided fo that office in confidence and is nof to be disclosed, except

according to law.

Dated: May 14, 2008

David A. Rosen
Attorney for Bnvironmental Law Foundation .



APPENDIX A

OFFICE OF ENVIRONMENTAL HEALTH HAZARD ASSESSMENT
CALIFORNIA ENVIRONMENTAL PROTECTION AGENGY .

THE SAFE DRINKING WATER AND TOXIG ENFORGEMENT AGT OF {985
(PROPOSITION 85%: A SUMMARY . ¥

The following summary has been prepared by the Office of Environmental Health
Hazard Assessmen(, the lead agency for the implementation of the Safe Drinking Water
and Toxle Enforcernent Act of 1988 {commonly known as "Prapositlon 65"). A copy of
this summary raust be included as an attachment to any notice of violation served upon
ai afleged violator of the Act. The sumiuary provides basic information about the
provisions of the law, and is intended {o serve only as a convenlent salirce of general
informatlon, Itis not intended to provide autheritative guidance on the meaning or
application of the law, The reader is directed to the statute and its implerhenting
regulations (see citallons helow) for further information, - .

Propaositlon 65 appears in California law as Health and Safely Code Sections 25249.5

through 25249.13. Regulations that provide more specific guldance on cormnpliance, and
that specify procedures to be followed by the Stafe in caitying out cetlain aspects of the
faw, are found in Tille 22 of the Californla Cade of Regulations, Sections 12000 through

14000.
WHAT DOES PROPOSITION 65 REQUIRE?

The "Govemnor's List. Proposition 65 requires the Governor to publish a list of chemnicals
that are known fo the Siate of Callfornia to cause cancer, or birth defects or other
reproductive harmh. This list must be updated at [east once a year. Over 550 chemlcals
have been listed as of May 1, 1996, Only those cherricals that are on the listare
regulated under this law. Businesses that produce, use, release or otherwise engage In
activifles involving those chernicals must comply with the following:

Clear and reasonable wamings. A business Is required to warn a person hefore
"knewingly and intentionally” exposing that person to a listed chemical, The waming
given must be “ctear and reasanable.” This means thaf the warning must: (1) clearly
make known thaf the chemlcal lnvolved Is known to cause cancer, or birth 'defects or
ather reproductive harm; and (2) be given in such a way that it will effectively reach the
person before he or she is exposed. Expostires are exernpt from the waming
requitement if they ocour less than twelve months after the date'of listing of the

chemical.
Prohibition from discharges Into drinking water, A business must not knowingly
discharge or release a listed chemical into water or onfo land where it passes or

probably will pass Info a source of drinking water, Discharges are exempt from this
requirernent if they occur less than twenty months affer the date of fisting of the

chetnleal.
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.Exposures that will produce no observabile fe

DOES PROPOSITION 65 PROVIDE ANY EXEMPTIONS?

Yes. The law exempts;

Governmental agencies and public water ulfiities, All agencles of the federal, Staté or
local gavernment, as well as entities aperating public water systems, are exempt,
. -4
Businesses with nine or fewer employees. Nelther the warming requirernent nor the
discharge prehibition applies lo a business that employs a fotal of nine or fewer

employees.

Exposures that pose no significant risk of caticer. For chemicals (hat are listed as known
to the Slate fo'cause cancer ("carcinogens"), a warning is not required If the business
can demonsirate that the exposure acours at a level that poses "no sighificant risk.” This
means that the exposure [s calculated fo result In not more than one exqess case of
cancer In 100,000 individuals exposed over a 70-year lifefime. The Propasition 65
regulations idenlify specific "no significant risk" fevels for tnore than 250 fisted

carcinogens.

productive effect at 1,000 times the level in

question. For chemicals kinown to the State {o cause birth defects or other reproductive

“harm (“reproductive foxleants"), a warning is not required if the business .can

will produce no observable effect, even at 1,000 times -

demonsltrate that the exposure
ihe level in question. In other words, the level of exposure mmust be below the "no

absetvable effect level (NOEL)," divided by a 1,000-0ld safety or uncertalnty factor, Fhe
"o cbservable effect leval” [s the highest dose level which has not heen assoclated with

ahl observable adverss reproductive or developmental effect,

Discharges that do not result In a “significant amount” of the listed chemical entering fnfo
any source of drinking water. The prohihition from discharges Into diinking water does
not apply If the discharger Is able fo demonstrate that a "sigriificant amourf of the fisted
chemical has not, does not, or will not enter any drinking water source, and that the
discharge complies with alt other appllcable laws, regulations, permits, requirements, or
orders, A “significant amount” means any detectable amount, except an amount that
would meet {he "no slguificant risk” or "no observable sffect fest if an Individuat were

exposed to stch an amount in dinking water, N

HOW IS PROPOSITION 85 ENFORCED?

Enforcermnent [s caried out through clvil tawsulfs, These lawsuits may be brought by the
Attorney General, any distrct attorney, or ceftain city atforneys (thoss in citles with a
population exceeding 750,000). Lawsults may also be braught by private parfies acting
in the public Inferest, but only after providing notics of the alleged violation to the
Attorney General, the appropriate district attorney and city aflorney, and the buslness
accused of the viclatlon, The notlce must provide adequate information to allowthe
reciplent to assess the nature of the alleged violation, A notlce must comply with the
information and procedural requirements specified in regulations (Tille 22, California
Cods of Regulations, Sectlorr 12903), A private parly may not pursue an enforcement
action directly under Proposition 65 if one of the gavernmental officials noted abagve

Initiates an action within sixty days of the notice.
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A buslness found to be in violation of Proposiion 65 Is subject fo civil penalties of up fo
$2,500 per day for each violation. In addition, the business may be ordered by a court of

[aw to stop comimitting the violation. -




CERTIFICATE OF SERVICE BY MAYL

I, Shirley M. Walker, declare that:

Tam employed in Los Angeles Connty, California. I am over the age of 18 years and not
a party fo the within cause; my business address is 801 South Grand Avenue, Eleventh Floor, Tos

Angeles, CA 90017-4645.

Tam readily familiar with may finm’s practice for collection and processing of
correspondence for mailing with the United States Postal Service, to wit, that correspondence is
deposited with the United States Postal Sexvice the same day in the ordinary course of business.

On May 15,2008, I served true copies of the following documents on the parties and
govenmental authotities listed in the attached service Hst by placing frue and cotrect copies of
the same in sealed envelopes with first class postage tully prepaid thereon and deposited in the
United States Mail at Los Angeles, California;

NOTICE OF VIOLATION OF CALIFORNIA SARE DRINKING WATER
AND TOXIC ENFORCEMENT ACT,

EXHIBIT 1 - LIST OF VIOLATORS WITH NON-EXCLUSIVE
EXAMPLES OF THE PRODUCTS SOLD; and

CERTIFICATE O¥ MERIT;

APPENDIX A - THE SAFE DRINKING WATER AND TOXIC:
ENFORCEMENT ACT OF 1986 (PROPOSITION 65): A SUMMARY (only
sent to those on sexvice list marked with an asterisks).

I cextify under penalty of perjury that the foregoing 15 true and correct, and that this
certification was exeented on May 15, 2008 at Los Axngeles, Californisa,

et

Sfﬁrley M, Walker

Signed:
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SERVICE LIST

Dishict Altomey of Alameda
County

1225 Fallon Strest, Room 900
Oakland, CA 94612

=

Distitct Attomey of Bufte County -
25 Counly Center Drive
Orovifle, CA 95965

Dislrict Attomey of Confra Costa
Counly

726 Court Sireet, Room 402
Martinez, CA 94553

District Attomey of Fresno Counfy
2220 Tulare Sfreet, #1000
Fresnp, CA 93721

District Altorney of Ilpetial County
939 Main Street
El Cenfro, CA 92243

Dislrict Attomey of Los Angeles
County

210 W. Temple Sireet, Roont 345
Los Angeles, CA 90012

District Attorney of Mariposa
County

P.Q. Box 730
Mariposa, CA 95338

District Attorney of Kings Counly
1400 West tacey
Hanford, CA 93230

District Attorney of Modoc County
204 8 Court Street
Alturas, CA 961014020

Dislrict Attorney of Napa Counly
931 Parkway Mall
Napa, CA 94559

P.O. Box 248
Matkleeville, CA 86120

District Atiorney of Alpine County

Disfrict Attomey of Calaveras
County

891 Mountain Ranch Road
San Andreas, CA 95249

District Atforney of Del Norte
County

450 H Slrest, Sie 171
Crescent City, CA 95531

District Attorney of Glenn County
P.O. Box 430
Willows, CA 95988

District Attomney of Inyo County
P.O. Drawer [}
Independence, CA 93525

Distiict Altorney of Lake Counly
255 N, Forbes Sfreet
Lakeport, CA 95453

District Attorney of Madera County
209 West Yosemife Avente

{ Madera, CA 93637

District Attorney of Mendocino
County

P.0. Box 1000

Uklah, CA 95482

District Altorney of Mono County

B.O, Box 817

Bridgepert, CA 93517

Distifct Attorney of Nevada County
201 Churchi St, Suite 8
Nevada Cify, CA 95959

Disfrict Attomey of Amador County
708 Court Street, #202
Jackson, CA 95642

Distriet Atforney of Colusa County
547 Market Street C
Colusa, CA 95932

District Afforney of £l Dorado
County -

515 Main Street

Placerville, CA 95667

Diskict Atfomey of Humboldt
County

825 oth Street

Eureka, CA 95501

District Atfomey of Kern County
1215 Truxun Avenus
Bakersfield, CA 83301

District Attorney of Lassen County
220 S. lassen St, Sfa 8

Susanvills, CA 96130

District Attormey of Marin County
3501 Civle Genter br,, Room 183
San Rafzel, CA 84903
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District Attorney of Merced Counly
2222 "M°" Slreet
Merced, CA 95340

District Alterney of Monterey
County

PO Box 1131

Saifnas, CA 93901

Dislrict Attomey of Orange County
401 Civic Ctr Drive West
Sanfa Ana, CA 92701

District Attemey of Placer Gounty
11562 "B* Avenue
Aubum, CA 95603

Disfrict Attomey of Sacramento
County

01 “G” Street

Sacramento, CA 95814

District Atiomey of San Dlego
Counly

330 West Broadway, Suite 1320
San Dlego, CA82712

Dislrict Atforney of San Luis
Obispo County

1050 Monterey St, Room 450
San Luis Obispo, CA 83408

Cistrict Altorney of Santa Clara,
County

70 West Hedding Street

San Jose, CA 85110

District Attomey of Sierra County
Courthouse, P.0. Box 457
Downlevitle, CA 95936

District Attorney of Sohoma
Couniy

600 Administration Drive, Room
2124

Santa Rosa, CA 95403

District Attomey of Tehama County
P.0O. Box 519
Red Bluff, CA 96080

Distrct Attomey of Tuolumne
County

2 South Green

Sohora, CA 95370

District Altorney of Yuba County
215 Fifth Street
Marysville, CA 959041

District Aftomey of Plumas County
520 Main Skreet, Room 404
Quincy, CA 95971

Distiict Attorney of San Benlto
County

419 Fourth Sireet, 2 Floor
Hollister, CA 95023

District Attormey of San Franclsco

Dislrdet Alferney of San Mateo

District Atforney of Santa Ciuz
County

County Counly . )
B50 Bryant Sfreet, Rm 325 400 County Gtr, 3™ Fi 701 Ocean Street, Room 200
San Francisco, CA 94103 Redwood City, CA 84053 | Santa Cruz, CA 95061

District Atomey of Siskivou

District Atfomey of Stanislaus

District Attorney of Trinity Caunty
P.Q. Box 1310

County Counfy
P.O. Box 986 800 11" Sireet, Room 200 Weaverville, CA 85093
Yreka, CA 95097 Modesto, CA 95353 '

District Alomey of Ventura Counly
800 South Victoria Ave
Ventura, CA 93009

Los Angeles City Alterney's Office
Room 1860, Clty Hall East

200 N. Main Sireet

Los Angelas, CA 90012

District Attomey of Riverside
County

4075 Main Street, 1st Floor
Riveiside, CA 92501

District Attorney of San Bemardino
Cotnty :

318 N. Mountain Vlew Avenue
San Bernardino, CA 92415-0004

District Atforey of San Joaquin
Counly

P.O. Box 990

Stockton, CA 85201

District Attorney of Santa Barbara
County

1105 Santa Barbara Sireet
Santa Barbara, CA 83101
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District Atiomey of Shasta Counly
1525 Court Street, Third Floor
Redding, CA 96001-1632

District Attomey of Tufare County
221 S. Mooniey Ave, Roon 224
Visalia, CA 93291

Disliict Altorney of Solano Counly
800 Unlon Avenue
Fairfield, CA 94533

District Atfomey of Sutter County
446 Second Street
Yuba City, CA 95991

Disfrict Attorney of Yolo Counly
301 Second Sireet
Woodland, CA 95695 _

San Francisco Cily Attomey's
Office
1 Dr. Carlelon B. Goodlelt Place

Room 234
San Franclsco, CA 94102

San Jose City Aloimey's Office
151 West Mission Sireet
San Jose, CA 95110

*Mr, Jeffrey Noddle, President
SUPERVALU ING,

11840 Valley View Road
Eden Prairie, MN 55344

*SUPERVAILU INC.

cfo CT Corporation System
828 West Seventh Street
Los Angeles, CA 20017

San Diega Clly Allomey's Office
1200 3rd Avenue, 12ih Floor
San Dlego, CA 92101

Ed Weil, Deputy Atly. General
Office of the Atfomey General
Prop. 65 Enforcement Reporiing
Coordinator

1515 Clay Sireet, Sfe. 2000
Oaldand, CA 94612

*Robert M, Plecinini, President
SAVE MART SUPERMARKETS
1800 Standiford Avenue
Modeste, CA 95350

*PAr. Michaet J. Sllveira
Registerad Agent

SAVE MART SUPERMARKETS
1800 Slandiford Avenue
Madesto,CA 95350

*Mr. Anthony Gllmore, President
WHOLE FOODS MARKET
CALIFORNIA, ING,

5880 Horton Sireet, Sulte 200
Emeryvill, CA 94808

*Mr. Michael Besancon, Prestdent
MRS. GOOCH'S NATURAL
FOOD MARKETS, INC,

5315 Magnolia Boulevard

Suile 320

Austin, TX 78703

*MRS. GOOCH'S NATURAL
FOOD MARKETS, ING.

/o CT Corporation System

818 West Seventh Street

Los Angeles, CA 90017

*WHOLE FOODS MARKET
CAUFORNIA, INC.

/o CT Garporation Systern
518 West Seventh Streat
Los Angeles, CA 90017




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

The undersigned entity or person hereby declares and agrees as follows:

1.

On behalf of the undersigned entity or persen, [ have read and agree to be bound by all terms

EXHIBIT B

OPT-IN DECLARATION AND A GREEMENT

1 reasonably believe that the undersigned entity or person at some fime within the last year
sold (Retailer only) in the State of California, or sold, manufactured, distributed, supplied, or
impozted to be sold in the State of California (Supplier), Chip Products or Crisp Products as
defined in Section 1.7 of the Consent Judgment in the captioned action (“Covered Products™),
containing levels of acrylamide in excess of those set forth in the Consent J udgment without a
clear and reasonable waining as required by Health and Safety Code Section 25249.6. The
Covered Products are identified by name on an attachment hex;to, with each Covered Product
specifically identified on the attachment as either a Chip Product or a Crisp Product, as
defined in Section 1.7 of the Consent Judgment.

I stipulate on behalf of the undersigned entity or person to accept service of a Notice of
Violation under Health and Safety Code section 25249.7, and a summons and the ELE
Complaint as a Doe defendant to be designated by BLF and voluntarily appear in
Enviromnental Law Foundation v. Albertsons, .LLC, et al, in the Los Angeles County

Superior Court, Case No. BC 384665, through the filing of this document;

and conditions of the Consent Judgment entered in Los Angeles Superior Court, Case No, BC
384665. By signing below, I further agree on behalf of the unders‘igned enfity or person to be
subject fo all of the requirements and benefits of the Consent Judgment as set forth therein,
By signing bclc;w, I further agree on behalf of the undersigned entity or person that I will
cause the original signed Opt-In Declaration and Agreement to be mailed with a settlement

check as set forth in Section 11.8 of the Consent Judgment, postage pre-paid, within 30 days
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of execution, fo David Rosen at Rose, Klein Marias, as described in the Settlement

Agreement, who may file the Opt-In Declaration and Agreement with, the Court, pay any
required fees, serve a copy of the Opt-In Declaration and Agreement upon the California

Attorney General and upon any relevant parties, and submit the Opt-In Declaration and

Agreement to be joined to the Consent Judginent to the Court,

5. Within the last year the undersigned entity employed ten or more persons.

6. I have full anthority to agree to the Consent Judgment and settle this potential civil action on

beh.alf of the undersigned entity.

As to the facts listed above, I declare under penalty of perjury under the laws of the State of

California that they are frue and correct. As to the terms to which the undersigned entity has agreed, I

hereby memorialize agreement to those terms by signing below.

Executed on at , State of
AGREED Approved as to Form.
For the Entity: For the Entity’s Attorney:
Signature Signature

Name: Name:

Title: Name of fitm of attorney:

Address, Telephone Number, Facsimile:

Address, Telephone Number, Facsimile:
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EXHIBIT C

Testing and Compliance Procedures

f. This sct of procedures is intended fo govern testing and compliance for any Opt-In
Supphier (“Supplier Defendant”) who opts into the Consent Judgment with the Settling Retailer
Defendants (“Consent Judgment™) pursuaut to its Section 11 and Exhibit B. Unless otherwise stated
herein, all the terms of the Consent Judgment shall apply to such Opt-In Supplier. |

2.1 Standards and Target Levels

(@)  Supplier Defendants shall reduce the level of acrylamide in all Covered
Products after December 31, 2011 (the “Target Date™) to a weighted arithmetic mean of 281.6 parts
per billion (“ppb”) for sliced chip Products (“Chip Target Level”) and 490 ppb for Crisp Products
(“Crisp Target Level™) (collectively, Chip Target Level and Crisp Target Level referred to hereafter
as the “Target Levels”),” unless warnings are given puisuant to the Conseat Judgment. For purposes
of this Consent Judgment, “Chip Products” are potato chips made from sliced potatoss, whereas
“Crisp Products” are all other potato-based chip products that are not made from sliced potatoes (see
Section 1.7 of the Consent Judgment). For the purposes of this Consent J udgment, the Supplier
Defendant shall not be considered to have achieved the applicable Target Level if, as of the Target
Date, the arithmetic mean of the acrylamide concentzation in any product line of Covered Products
(e.g., low fat chips constitute a distinct “product line” from other potato chips), as determined in,
accordance with the caloulation method described infra at section 2.3, exceeds the applicable Target
Level by more than 25%. Any product Jine for which pre-Target Date warnings have been provided

by product label in accordance with Section 11.6 of the Consent Judgment shall not be included in

? Except where a higher level is set through application of section 5.2(a) of the Consent Judgment.
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any calcvlation determining whether the applicable T arget Level or the threshold set forth in Section
2.1(a) has been achieved.

()  Each Supplier Defendant shall endeavor, in good faith using all its
commuercially and technologically reasonable efforts, to achieve by the Target Date the applicable
Target Level in Covered Products shipped for sale in California. However, at any time after the
Effective Date, any Supplier Defendant may, af Its sole discretion, abandon its good faith efforts to
achieve the applicable Target Leveliset forth in this section 2.1 for any or all Covered Products.
‘Within 30 days of reaching a decision to abandon such, good faith efforts, such Supplier Defendant

shall notify Plaintiff in writing and may, at its sole discretion, comply with this provision by either (a)

- providing product label warnings consistent with the requirements of Section 11.6 of the Consent

Judgment for alt such affected Covered Products or, (b) taking all commercialiy reasonable steps to
ensure that such affected Covered Products are, from the dafe of the decision, not shipped for sale in
California. If a Supplier Defendant decides to continue to ship some, but not all, Covered Products
for sale in California with product label warnings pursuant fo this section, such products (“Non-
Averaged Producis™) shall not be included in its calculation of weighted average for acrylamide
levels set forth in section 2.3(c) below.

22, “Shipped for sale in California® means direct shipment by a Supplier Defendant info
California for sale in California, or sale by a Supphier Defeqdant to a third party thata Supplier
Defendant knows will self the' Covered Product in California. Where a retailer or distributor sells
products both in California and other states, Supplier Defendant shall take all commercially
reasonable steps fo ensure that after the Target Levels have been reached, only Covered Products that
meet those levels are sold in California,

VWA
WA
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2.3, Standard and Verification.

(a) Test Method. 'For purposes of this Consent Judgment, testing for acrylamide
by either party shall be performed using either GC/MS (Gas Ch:omatroéraph/Mass Spectrometry),
LC-MS/MS (Liquid Chromatograph-Mass Spectrometry) or any other testing method agreed upon by

the Supplier Defendant and Plaintiff,

(b)  Sampling Protocol. Test results demonstrating compliance with the applicable

Target Level shall be conducted in accordance with a sampling protocol that establishes that the
sales-weighted arithmetic mean of acrylamide levels in all Covered Products is at or below the
applicable Target Level, with a 95% confidence level, i.e. p<.05. The sampling protocol shall require
a minimum of the following: tht;: testing party shall take a minimum of 30 samples, taken over a
period of multiple months, from each product line among the Covered Products prior to the Target
Date. The samples for the year prior to the Target Date shall then be aggregated according to the
formula in paragraph 2.3(c) to determine compliance with the Target Level. All test results, not
including sales data used to calculate weighted averages, shall be public and not subject to any claims
of trade secret or any other basis for withholding the data from ally persor

(c)  Calculation of Average, For purposes of this Consent Judgment, the sales-

weighted arithmetic mean is to be calculated by the following formula: Multiply the arithmetic mean
of the acrylamide concentration of each product line of Coveled Products other than Non—Averaged
Products (established by the mcthodology set forth in paragraph 2.3(a) and (b)) by that product line’s
fraction of total sales volume for all product lines to be included in the weighted arithmetic mean, and
thereafter sum all such weighted means across all product lines that are required to be included in %he
weighted arithmetic mean. Sales volume for each product and for total sales volume shall be based

upon the most current 52 week Nielsen data for the metropolitan areas of Los Angeles, San
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Franciseo, San Diego and Sacramento available to Supplier Defendant one month prior to the Target

Date.

(d)  Post-Compliance Testing, If a Supplier Defendant’s test results demonstraie

that the appﬁcable Target Level has been achieved for any Covered Product, that -Suppﬁer Defendant
shall be required to test that Covered Product annually: between three and four years of the date on
which the applicable Target Level is achieved, and between four and five years of the date on which
the applicable Target Level is achieved. If those tests confirm that the applicable Target Level has
been achieved for the Covered Product, the Supplier Defendant shall have no further duty to test that
Covered Product, although Plaintiff may, after meeting and conferring with the Supplier Defendant,
apply to the Court for enforcement of the judgment based on results of jts own testing showing that
the applicable Target Level has not been achieved. Any test data used by Plaintiff for this purpose
must be performed and analyzed by methods set forth in sections 2.3(a) and 2.3(b) above. Upon
request, each Supplier Defendant shall provide to flainﬁff, on a confidential basis, sales data used by
that Supplier Defendant to calculate the sales-weighted arithmetic mean pusuant to section 2.3(c).

(¢)  Newly Compliant Products. Ifa Supplier Defendant has not achieved the

applicable Target Level for any Covered Product by the Target Date, it shall provide wamings for
such Covered Product as provided in the Consent Judgment. A Supplier Defendant that has not
achieved the apphcable 'I‘afget chel for any Covered Product ray also contmue periodic testing of
such Covered Product until tests demonsirate that the applicable Target Level has been achieved for
such Covered Product, at which time the Supplier Defendant shall have no further duty to wan,
although. Plaintiff may apply to the Court fo;: enforcement of the judgment based on results of his
own testing showing that the applicable Target Level has not been achieved. Any fest dafa used by
Plaintiff for this purpose must be performed and analyzed by methods set forth in sections 2.3(a) and

2.3(b) above. Upon request, each Supplier Defendant shall provide to Plainfiff, on a confidential
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basis, sales data used by that Supplier Defendant to caleulaie the weighted arithmetic mean pursuant
to section 2.3(c).

() Technology Licensing. T}_lc requirements in this Consent Judgment are not
contingent upon the use of any particular method to meet the Target Level, but Supplier Defendant
shall license any patented technology used to meet the Target Level, whether existing or in the future,

to others for use in other food products, at a commercially reasonable price and using other

commercially reasonable terms.
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2.1 Standards and Target Levels

EXHIBIT D

- Testing and Compliance Procedures

(&) Suppliers shall reduce the level of acrylamide in all Covered Products after
December 31, 2011 (the “Target Date”) to a weighted arithmetic mean of 281 .6 patts per billion
(“ppb”) for sliced Chip Products (“Chip Target Level”) and 490 ppb for Crisp Products (“Crisp
Target Level™) (coiicctively, the Chip Target Level and the Crisp Target Level are refeired to

hereafter as the “Tarpet Levels™),* unless one of the following product Iabe) warnings is given:

1. WARNING: This product confains acrylamide, a chemical known to the State of
California fo cause cancer and reproductive toxicily; or

2. WARNING: This product contains acrylamide, a chemical known to the State of
California to cause cancer and reproductive toxicity. Acrylamide is not added fo the

products, but is created by browning potatoes. The FDA does not recommend that
people stop eating potatoes. For more information, see the FDA’s website at

www.fda.gov.

For purposes of compliance with the Target Levels set forth herein, “Chip Products” are
potato chips made from sliced potatoes, whereas “Crisp Products” are all other potato based chip
products that are not made from sliced potatoes (see Section 1.7 of the Consent Jodgment). Suppliers
shall not be considered to have achieved the applicable Target Level if, as of the Target Date, the
arithmetic mean of the acrylamide concentration in any product line of Covered Products (e.g., low
Tat chips constitute a distingt “product line” from other potato chips), as determined in accordance
with the calculation method described infra at section 2.2, exceeds the applicable Target Level by
more than 25%. Any product line for which oﬁc of the Proposition 65 product label warnings
described above i3 being giveﬁ shélI not be inciuded in any ;:aicﬁlation detenmining whether the
applicable Target Level or the threshold set forth in Section 2.1(a) has been achieved.

VA
[N
W\

* Bxcept where a higher level is set through, application of section 5.2(a) of the Consent Judgment,
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2.2, Standard and Verification.
(@  Test Method. For purposes of this Consent Judgment, testing for acrylamide

by either party shall be performed using either GC/MS (Gas Chromatrograph/Mass Spectrometry),
LC-MS/MS (Liquid Chromatograpli-Mass Spectrometry).

(b)  Sawmpling Protocol. Test resulis demonstrating compliance with the applicable
Target Level shall be conducted in accordance with 4 sampling protocol that establishes that the
sales-weighted arithinetic mean of acrylamide levels in all Covered Products is at or below the
applicable Tarpet Level, with a 95% confidence level, i.e. p<05. The sampling protocol shall require
a minimum of the following: the testing party shall take a minimum of 30 samples, taken over a
peuod of multiple months, from each product line among the Covered Products prior to the Target
Date. The samples for the year prior fo the Target Date shall then be aggregated according to the
formula in paragraph 2.2(c) to determine compliance with the Target Level. All test results, not
including sales data used to calculate weighted averages, shall be public and not subject to any claims
of trade secret or any other basis for withholding the data from any person.

(¢)  Calculation of Average. For purposes of this Consent Fudgment, the sales-

weighted arithmetic mean is to be calculated by the following formula: Multiply the arithmetic mean
of the acrylamide concentration of each product line of Covered Products that does not have-affixed
to it one of the Proposition 65 product label wamnings set forth in section 2.1{(a) of this Exhibit D,
(established by the methodology set forth in paragraph 2.2(a) and (b)) by that product line’s fraction
of total sales volume for all product lines to be included in the weighted arithmetic mean, and
thereafter sum all such weighted means across all product lines that are required to be included in the
weighted arithmetic mean. Sales volume for each product and for total sales volume shall be based
upon the most current 52 week Nielsen data for the metropolitan areas of Los Angeles, San
Francisco, San Diego and Sacramento available fo the Supplier one month prior to the Target Date.
2.3 Compliance with a Prior Consent J udgment.
(a)  Notwithstanding the provisions of Paragraphs 2.1 and 2.2 of this Exhibit D as

set forth above, or any contrary provision set forth elsewhere in this Consent Judgment, if a Supplier
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is in compliance with an applicable Manufacturer Seftlement pursuant fo the testing methodology set

forth therein, it need only provide written assurance of such to a Settling Retailer Defendant.

42
[FROPOSED] CONSENT JUD GVENT WITHRETAILER DEFENDANTS

3001221



