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SACRAMENTO COURTS
DEPT. #53

Clifford A. Chanler, State Bar No. 135534

HIRST & CHANLER LLP
2560 Ninth Street

Parker Plaza, Suite 214
Berkeley, CA 94710-2565
Telephone: (510) 848-8880
Facsimile: (510) 848-8118

Attorneys for Plaintiff
ANTHONY E. HELD, Ph.D,, P.E.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SACRAMENTO
UNLIMITED CIVIL JURISDICTION

ANTHONY E. HELD, Ph.D., P.E,, Case No. 34-2009-00035020

Plaintiff, [PROPOUSED] JUDGMENT PURSUANT
TO TERMS OF CONSENT JUDGMENT
\Z

Date: December 8, 2009
ESSEX MANUFACTURING, INC., and Time: 2:00 p.m.

DOES 1 through 150, inclusive, Dept.; 53
Judge: Hon. Loren E. McMaster

Defendants.
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In the above-entitled action, Plaintiff ANTHONY E. HELD, Ph.D., P.E. and Defendant
ESSEX MANUFACTURING, INC., having agreed through their respective counsel that
judgment be entered pursuant to the terms of the Proposition 65 settlement agreement in the
form of a [Proposed] Consent Judgmient (“Consent Judgment”) entered into by the parties, and
following issuance of an order approving this Proposition 65 settlement agreement and entering
the Consent Judgment on December 8, 2009.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that pursuant to Code of
Civil Procedure §664.6, judgment is entered in accordance with the terms of the Consent

Judgment attached hereto as Exhibit 1.

IT IS SO ORDERED.

o, DEC-82008 % }1./

JUDGE OF THE SUPERIOR COURT
LOREN E. McMASTER

1
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Cliftord A. Chanler, State Bar No. 135534
David Lavine, State Bar No. 166744
HIRST & CHANLER LLP

2560 Ninth Sueet

Parker Plaza, Suite 214

Berkeley, CA 94710

Telephone: (510) 848-8880

Facsunile: (510) 848-8118

Attorncys for Plaintif(
ANTHONY E. HELD, Ph.D., P.E.

Robert Diskint, SB 88232
CRITCHILOW & DISKINT LLP
1050 Northgate Drive, Suite 420
San Ratael. CA 94903

4 15-925- 1000

415-925-0444 (tax)

Altorneys lor Delendant
ESSEX MANUFACTURING, INC,

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SACRAMENTO

UNLIMITED CIVIL JURISDICTION

ANTHONY 2. HELD, Ph.D., PE,,
PlaintT,

Y.

ESSEX MANUFACTURING, INC., and DOES |

through 150 inclusive,

Defendants.

Case No 34-2009-00035020

IPROPOSED] CONSENT
JUDGMENT

Health & Safety Code §25249.6
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i. INTRODUCTEON
1.} Anthony E. Held, Ph.D., P.E,, and Essex Manufacturing, Inc.

This Consent Judgment is entered into by and between Anthony E. Held, Ph.D |, P.E
theremalier “Dr. Held™) and Essex Manulacturing, Inc. (hereinafier “Essex™), with Dr. Held and
Fssex collectively referted to.as the “Parties ™

1.2 Plaintiff

D1, Held is an individual 1esiding in Califoinia who sceks 1o promote awareness of exposures

10 toxic chemiculs and impiove human health by reducing or chiminating huzardous subsfances

contained in consumet products.

1.3 Defendants .

Essex employs ten or more persons and is a person in the course of doing business for
purposces of the Safe Drinking Water and Toxic Enforcement Act of 14986, California Heaith & Safery
Code §25249.6 ¢f seq. (CProposition 657,

1.4 General Allegations

Dr. Held alleges 1hat Essex has manutactured, distributed and/or sold in the State of
Califorma children’s jackets containing di(2 ethythexybphthalate (“DEHP™) and lead. DEHP and
lead are listed pursuant 1o the Safe Drinking Water and Toxic Enforcement Act o1 1986, Cahfoinia
Health & Safety Code §§25249.5 ¢t seq. (“Proposition 657). as chemicals known to the State of
Cabiiornia 1o cause birth deiects and other ieproductive harm. DEHP and jead are referred (o herein
as the “Lasted Chemicals ™

1.8 Product Description

The products that are covered by this Consent Judgment are defined as follows: childien’s
Jackels contning the Listed Chemicals, mcluding, but not limited 1o, Misty Harbor Jacket, Stvle
L160BC (#0 12655 94032 7). All such items shall be relerred (o herem as the “Products.”

1.6 Notice of Violation

On November 17, 2008, Dr. Held served Essex and vanous pubhic enforcement agencies with

a document entited “6G-Day Notce of Violation™ that provided Essex and such pubhe enforcers with

]
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notice that alteged that Gssex was in violation of California Health & Safety Code §25249.6 [or
failing to warn consumeis and customers that the Products exposed users in California to DEHP.
Also on November 17, 2008, Dr Held served Essex and various public caforcement agencies with a
document entitled ~60-Day Notice of Violation™ that provided Essex and such public enforcers with
notice that alleped (hat Essex was m violation of California Health & Safety Code §25249.6 los
failing to wain consumers and customers that the Products exposed users in California (o lead. No

public enforcer has diligently prosecuted the allegations sct forth in cither of the 60-Day Notices of

Violauon ("Notices™)

1.7 Complaint

On February 20, 2009, Dr. Held, who was and 1s acting in the intciest of the general public in
California, hled a comptaint in the Supetior Court in and for the County of Sacramento against
Essex, and Docs 1 through 150, alleging vidlations of Health & Safety Code § 25249.6 based on the
alleged exposures (0 DEHP and tead contained in children’s jackets manufactured, distributed and/or
sold by Essex ("Complaint™).

1.8 No Admission

Essex denies the material, faciual, and legal allegations contained an Di. Held's Notice and
mamtains that all products that it has manufaclured, distributed and/or sold in Calilornia, including
the Products, have heen, and wie, in compliance with all laws. Nothing in this Consent Judgment
shall be construed as an admission by Essex of auny fact, finding, issue of law, or vielation of law: nor
shall compliance with this Consent Judgiment constitute or be constiued as an admission by Essex of
any fact, finding, conclusion, issue of faw, o1 violation of faw, such being speceically denied by
Essex. However, this section shall not dinumnish or otherwise affcet the obligations, responsibilitics
and dunies of Essex under this Consent Judgment.

1.9 Consent to Jurisdiction

For purposes of this Consent Judgment only, the partics stipulate that this Court has

Jurisdiction over Essex as to the allegatrons contarned tn the Complaimt, thal venue 1s propet m the

b
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Counly of Sacramento, and that this Court has junsdiction o enter and enlorce the provisions of this

Consent Judgmenl. .
1.10 Effective Date

For purposes of this Consent Judgmient, the term “Effective Date” shall mean Septembes 30,

2009,
2. INJUNCTIVE RELIEF: WARNINGS AND REFORMULATION

2.1 Reformulation Commitment

Except as provided for in this Agreement, as of the Effective Date, Essex commits (hal i shall
only manufacture. distiibute or caused to be manufactured or distributed, Products in Califoinia that
are Phthalate Free and Lead Free, as set torth below. For purposes of this Consent Judgment,
“Phthalate Free™ Products shali mean Products contaming less than or equal to 1,000 parts per mitlion
{ppm™) of DEHP when analyzed pursuant 1o Environmental Protection Agency (“EPA™) lesting
methodologics 3580A and 8270C, or cquivalent methods us may be aHowed under Proposinon 65,
and “lLead Free™ shall mean products containing less than or equal to 300 ppm of fead when analyzed
pursuani o EPA testing methodologies, 305013 and 60 10B, or cquivalent methods as may be allowed
under Proposition 63,

Essex lurther commiis that 100% of the Products that il offers Tor sale in California afler the

Effective Date shall be Phthalate Free and Lead Free or otherwise be exempt from the warning

requarements as sl lorth in Section 2.5.

2.2 Product Warnings

Alter the Eftective Date, Essex shall not sclt, ship, or offer to he shipped for sale in
Calilorna. Products containing the Listed Chemicals unless such Products are shipped with (he clear
and reasonable warnigs sct out in Section 2.3 and 2 4 o1 comply with the reformulanon requitements
ol Phthalote-Free and Lead-Fiee Products set out in Section 2.1,

Any warning ssued for Products pussuant (o Section 2.3 and 2 4 below, shafl be prominently
placed with such conspicuousness as compured with other words, statements, designs ot devices as 1o

1endet it likely to be read and understood by an ordinary individual under customary conditions

3
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belore purchase o1, for Products shipped dircetly (o an individual in California, befoie use.

2.3 Warnings For Reiail Store Sales

(a) Product Labeling, Essex may perform its warmng obligation by
affixing u warning 1o the packaging of. labeling 1o, or, if no label exists, dircetly on each Product sold
in 1etad outlets in California by Essex or its agents, that states:

WARNING: This product contains lead and the phthalate
DEHP, chemicals known 10 the State of

California (o cause buth defects and other
reproductrve harm.,

)] Point-of-Sale Warnings. Essex may perform its warning obhigaiions
by ensuring that signs are posted at retail outlets 1n the State of California where the Products arc

sold. Poit-of-sale warnings shall be provided thiough one or more signs posted in close praoximity to
the point of display of the Products that states:
WARNING: This product conlains lead and the phthatate
DEHMP, chenmtcals known 10 the State of

Culifornia to cause hirth defects and othes
reproduciive harm,

Where more than one Product s sold in proxemity 1o other like stems on 1o those that do not
requiie a warning (e.g., Phthalate Free and/or 1ead Free as deflined 10 Section 2.1), the {oliowing
statcent must be used: '

WARNING: The [bllowing products contain Jead and the
phthalate DEHP, chemicals known (o the Stale
of Catiformia to cause buth defects and other

ieproductive harm:

Vst products for which warnmg s required|

24 Warnings For Mai} Order Catalog and Internet Sales.

Essex shall satisly its warning obligations for Products sold via mail order catalog or the

' . - .
Fon purposes of thts Consent Judgmeni, “sold in proxmiy to other hike items™ shall mean that the Product and
anather product are olfered for sale close enough (o cach other so that the consumes, under customary condinons of

purchase. could nol reasonably determime which of the two praducts 1s subject ks the warning sign.

- - - 4 —
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Internet o California residents by providing a warning: (1) in the mwl order catalog; or (1i) on the
webstie, Warnings given in the maul order catalog or on the website shatl identify the specihic
Product to which the warning applics as further specified in subsections (a) and (b) below.

(w) Mai! Order Catalog Warning, Any warning provided in @ mail ordes
catalog must be in the same type size or larger than the Product description lext within the catatog,

The following warning shall be provided on the same page and in the same location as cach display

of the Product.
WARNING: This product contains lead and the phihalate
DEHP, chemicals known (o the Stale of

Calilornia to cause birth defects and other
teproductive harm.

Where it is impracticable (o provide the warning on the same page and in the same focation as
the display of the Product, Essex may utilize o designated symbol (A) to cross reference the
applicable warning and shall define the term “designated symbol” with the following language on the

mside of the front cover of the catalog and on the sume page as any order form for the Product(s):

WARNING: Certain products identified with this symbol A
and offered for sale in this catalog contain lead
and the phthalate DEHP, chemicals known (o the
Statc of California (o cause birth defects and
other reproductive haim.

The designaied symbol must appear on the same page and in close proximity to the display or
description of the Product on such page. On cach page where the designated symbol appears, Essex
must provide a reference directing the consumer (o the warning language and definition of the
designated symbol.

I Esscx eleets (o sell one or mote Praducts 1o consumers via mail order catalog alter the
Eltective Date, then the warnings must be mcluded in all catalogs contaiming the Producis which are
distubuted in Catiforna as of the Effective Date.

(bh) Internet Website Warning., A warning may be given in conjunction with the

sife of the Product to a California consumer via the Internet, provided it appears either: (1) on the

5
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same web page on which the Product is displayed; {ii) on the same web page as the order form for the
Pioduct; (1) on the same page as the price for any Product; or (iv) on one or moie web pages
displayed to a purchaser during the checkout process. The following warning statement shall be used
and shall appear i any of the above instances adjacent to o wmmediately following the display,

description, o1 price of the Product for which 1115 given m the same type size or larger than the

Product description text,

WARNING: This producit contains lead and the phihalaie
DEHP, chenicals known to the State of
Catifornia to cause birth defects and other
reproductive harm.

Alternatively, the designated symbol may appean adjacent to or immedialely following the
display, description, or price of the Product for which o warning is being given, provided that (he
following warning stilement also appears elsewhere on the same web page, as follows:

WARNING: Products identified on this page with the
following symbol A contain lead and the
phthalatc DEHP, chemicals known (o the State of
Culifornia 1o cause birth defects and other
reptoductive harm.

2.5  Exceptions To Warning Requirements

The warning requirements set {forth in Scetions 2.2 through 2.4 shudl not apply o:
(1) any Products received by Essea prior to recept of the Notices, provided that
Essex does not have actual knowledge, or reason from communications with ils
supplicrs of the Producis 1o believe, thar DEHP s present in such Products in
concentiations excecding 1,000 ppm cach, or that lead 1s present 1n concentrations
excecdmg 300 ppm cuch;
(}y  any Products shipped by Essex (o s California customers belore the Effective

Dute, o1

{(tii}  Phthalate-Free and Fead-Fiec Products (as defined in Section 2 1),

()
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3. MONETARY PAYMENTS

kN | Payments Pursuant to Health & Safety Code §25249.7(h)

In scttiement of all the claims iefenced 10 in this Consent Judgment against i, Essex shall pay
$3,000 1 crvil penalues to be apportoncd in accordance with California Healih & Safety Code
§25192, with 75% of these funds remitted to the State of Catifornia’s Oflice of Environmental Heatlth
Hazard Asscssment and the remaining 25% of these penalty monies rematied to Dr. Held as provided
by Califormia Health & Safety Code §25249.12(d). Essex shall issuc two separate cheeks for the
penally pauyment: (a) one check made payable (o Hitst & Chanler LLP in Trust for the State of
Caltfomia’s Office of Environmental Health {lazard Assessmient (CHirst & Chanler LLP in Trust (or
QEHHA™) i the amount of $2,250, representing 75% of the total penalty and (b) onc check 1o~ lirst
& Chanler LLP in Trust for A. Dr. Held™ in the amount of $750, representing, 25% of the 1otal
penalty, T'wo separate 10995 shall be issued for the above payments: The Qirst 1099 shall be issued
o OEHHA, P.O. Box 4010, Sacrumento, CA 95814 (EIN: 68-0284486) 1n the amount of $2,250.
The second 1094 shali be issued (o Dr. Held in the amount of $750, whose addiess and tax
dentification number shall be furmished, upon tequest, at least five calendar days belore payment s

due, The payments shall be delivered on or betore (the Effective Date, at the lollowing address

HIRST & CHANLER LLP
Altn, Toposihon 65 Controlker
2500 Ninth Sireet

Parker Plara, Suine 214
Betkeley, CA 94710

4. REIMBURSEMENT OF FEES AND COSTS

4.1 Attorney Fees and Costs.

The parties reached an accord on the compensation duc to Dr. Held and his counsel under the
private anorney general doctrine and principles ol contract law. Under these legal principles, Essex
shaill reimburse Di. Held's counsel for Jees and costs, incurred as a 1esull of investigating, bringing
this maticr fo Essex altention, and negoliaiing a settlement in the public interest. Essex shall pay Dr.

Held and his counsel $30,000 tor all attorneys® fees, expert and investigaton fees. and related costs

7
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The payment shall be issued in a third separate check made payable o “Hirst & Chanler LLP” and

shall be delivered on ot before the Effcctive Date, al the following address.

HIRST & CHANLER LI P
Al Proposition 65 Contreller
2560 Ninth Street

Parker Plaza, Suite 214
Beikeley, CA 94710

Essca shall issue a separate 1099 for fees and cost paid in the amount of $30,000 to Hirst & Chanler
LLP, 2560 Ninth Stieet, Parker Plaza, Suvile 214, Berkeley, Calitornia, 94710 (EIN: 20-3929984),
5. RELEASE OF ALL CLAIMS

5.1 Dy, Held’s Release of Essex

In fuither consideration of the promises and agreements hercin contained, and for the
payments to be made pursuant to Scections 3 and 4 above, Di. Held, on behalf of himself, hes past and
current agents, representatives, altoreys, suceessors and/or assignees, and in the mterest ol the
general public, hereby warves all rights to institule or participate i, directly or mdirectly, any form of
tegal actuon and releases all clauns, mchading, without limitaiion, all actions, and causes ol action, in
law or m equity, suils, liabilitics, demands, obligations, damages, costs, {ines, penaltics, losses or
expenses (including, but not limited 10, imvestigation Ices, expert fees and attorneys™ fces) of any
nature whatsocver, whether known or unknown, lixed or contingent (collectively “Claims™), against
Issex and its otficers, directors, attorneys, representatives, shareholders, agents and employees and
sister and parent entitics and cach ol its downstream distnibutors, wholesalers, heensors, licensees,
auctioneers, retailers, franchisees, dealers, cualnﬁwrs, OWNETS, pUrchasers, uscrs, parend companies,
corporate afliliates, subsidiaries, and then respective officers, ditectors, attorneys, eplesentatives,
shimeholders, agents, and employees, and sister and parent entitics (cotlectuively “"Releasees™), This
rclease s imited 10 those claims that arise under Proposition 65: as such claims relate to lissex’s

alleged Lalure to warn about exposuies (o or idenntlicatron of DEHP and/or lead contained in the

Products.

8
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‘The Partics {uither understand and agree ihat the above releasces shall not extend upsiream to
any entities that manufactured the Products or any component parts thercof, or any distributors or
supphiers who sold the Products or any component parts thercol {o Essex.

5.2 Essex’s Release of Dr. Held

Essex waives any and all claims against Dr. Held, his aitorneys and other representalives, for
any and all actions taken o1 statements made (or those that could have been taken or made) by Qt.
Held and his antorneys and other representitives, whether in the course of investigating claims or

otherwise scekmg enforcement of Proposition 65 against 1t in this matter, and/or with respect to the

Pioducts.

6. COURT APPROVAL

This Consent Judgment is not edfective unul it 15 approved and entered by the Court and shall
be null and void if, for any reason, it is not approved and entered by the Court within one year after il
has been fully executed hy all parties, in which event any monies that have been provided to Dr.
Held, or his counsel pursuant 1o Section 3 and/or Section 4 above, shall be refunded within fiftcen
(15) days after 1eceiving written nolice from Essex that the one-year period has expired. 7
1. SEVERABILITY

If, subscquent (o the execution of this Consent Judgment, any of the provisions of this
Consent Judgment are held by a coust to be unenforceable, the validity of the enlorceable provisions
remaining shall not be adveisely affected.

8. GOVERNING LAW

The terms of this Consent Judgment shall be governed by the laws of the State of California
and apply within the State of Californa In the event that Proposition 63 is wepealed, preempled, on is
otherwise rendered mapphcable by reason of Taw gencrally, o as to the Covered Products, (then Essex
shall have no further obhgations pursuant 1o this Consent Judgment with respect 10, and (0 (he extent
thit, the Covered Products are so atfected.

9. NOTICES

Unless specified herein, all conesgpondence and notices required 1o be provided pursuant to

Y
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thes Consent Judgment shatl be in writing and personatly delivered o sent by: (i) first-class,
registered o1 certificd mail, refurn rccerpl 1equested; or (i) overnight couricr on any patty by the
athet party at the h\li(:Wiﬂg addresses.
For Essex.

Lawience E. Fabian, Esq.

Law Offices of Lawrence E. Fabian

250 Wes( 57(h Street, Suite 1720

New York, NY 10107
{~or D1, Held:

Proposition 65 Coordinator

Mirst & Chanler, LLP

2560 Ninth Strect

Parker Plaza, Suile 214
Berkeley, CA 94710

Any paty, from time o ime, may specily i writing to the other party a change ol address to
which all notices and other commuunications shall be sent.
10. COUNTERPARTS: FACSIMILE SIGNATURES

This Consent Judgment may be execuled in counterparts and by lacsimile, cach ol which shall
be deemed an original, and all of which, when tuken togethes, shall constitute one and the same
document.
it. COMPLIANCE WITH HEALTH & SAFETY CODE §25249.7(1)

D1 Held agiees to comply with the 1ieporting form requirements referenced in Californa
Health & Safery Code §25249.7(1)
12.  ADDITIONAL POST EXECUTION ACTIVITIES

The parties acknowledge that, pursuant 1o Health & Safety Code §25249.7, & noticed motion
is required (o obtain judicial approval of this Consent fudgment  In furthcrance of abtaining such
approval, Di. Held and Essex and their respechive counsel agree to mutually employ thenr best efforts
to support the entry of tus agreement as a Consent Judgnient and obtain approval ol the Consent

Judgment by the Court in a timely manner. For purposes of this paragraph, best clioris shall include,

10
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at a minunum, cooperating on the drafling and filing any papers m support of the required motion for

Judicial approval.

[3. MODIFICATION

This Consent Judgment may be modified only: (1) by written agreement of the parties and
upon entry of a modified consent judgment by the Court thereon; or (2) upon a successful motion of
any party and entry of a modified consent judgmem by the Court. The Attorney General shall be

served with notice of any proposed modification to this Consent Judgment at least fiftcen days in

advance ol its consideration by the Court.

14, AUTHORIZATION

"T'he undersigned are authorized {o exccute this Consent Judgment on behalf of their respective

partics and have rcad, understood, and agrec to all of the terms and conditions hercot

AGREED TO: (apopovep ]

By Tony Held at 11:46 am, Sep 26, 2009

Date

By;a»dma, Z

ANTIIONY EdHELD, Ph.D., P.E.

AGREED TO:

e for

‘ cler Bawy? President
ESSEX UFACTURING. INC.

APPROVED AS TO FORM:

Date: ff@% Q/ (s ‘? e

HIRST & CHANLER 111

B)Qg_—(\?_ ‘ e

“David Lavine
Attorneys for Plaintift
ANTHONY E. HELD, Ph.D., P.E.

TTAPPROVED AS TO FORM:

‘T!’g?!o‘f e
CRITCHLOW & DISKINT LLP

Roberf Diskint

Attorneys for Defendant
ESSEX MANUFACTURING, INC.

Date;
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I'T 1S SO ORDERED.

Date:

JUDGE OF THE SUPERIOR COURT
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