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herein,'nothing in this Consent Judgmént shall pfcjudice, waive, or impair any right, remedy, or
argument the People may have in this or any other or future lega! procéedings.

110 ConsenttoJuﬁsdlctlo;l | |

For purposes of this Consent Judgment only, the parties stipulate that this Court has
jurisdiction over Defendant as to the allegations contained in the Complamt, that venue is proper
in the County of Alameda, and that this Court has Junsdlcthn to enter and enforce the provisions -
of this Consent Judgment. This Consent Judgment shall have no application or effect on -
Defendant for Covered Products or other products manufactured, distributed or sold by or on
behalf of Defendant to consumers outside of the state of Californie.

1.11 ﬁffecﬁve Date |

For purposes of this Consent J udgment, the term “Bffective Date” shall m the date this
Consent Judgment is entered by the Court. ,

2. INJUNCTIVE RELIEF/ PERMANENT INJUNCTION

2.1. Onand after the Effective Date of this Consent Judgment, Defendant shallnot -
manufacture for sale in California, distribute into California, or directly sell in California any

| Covered Product for which the maximum-dose fecommended on the label contains more than 0.5

micrograms of lead, unless (a) such Covered Product complies with the waming requirement set
forth in Section 2.2 below, or (b) such Covered Product was in the streem of commerce prior to

. the date that is ninety (90) days after the Effective Date. “In tﬁe stream of commerce” means the

Covered Prodﬁct was cither manufactured and put into final packaging for consumer sale,
distributed, or sold by Defendant. “Distribats into California” means to dirctly ship a Covered
Product into California for sale in California o to sell a Covered Product to a distributor that
Defendant knows will sl the Covered Product in California. Defendant shall notreduce the
recommended dose (by size, numbser of tablets, volume, wéight, or ﬁ-equenc}") of a Covered
Product soleljr to brihg a Covered Product into comphanoe with th1s Consent Iudgmént. Nothing
in this Consent Judgment shall impair or limit the sbility of Defendant to reformulate any
Covered Product for other reasons. | '

4

CONSENT JUDGMENT AS TO DEFENDANT DYNAMIC HEALTH LABORATORIES, INC. (RG08426937)




it

¢l or tnif psckage'at fhe p

) displaying the wihin

Mo




g'sga'gwwﬂg\omﬂa\m#wwr-o

supplier to test, randornly-selecied samples éf each Covered Product (in the form intended for
sale to the end-l’lser)‘for lead content. The method of selecting samples for testing must comply |
with the regulations of the Food and Drug Administration as set forth in Title 21, Part 111,
Subpart E of the Code of Federal Regutations, mcludmg section 111.80(c).

(b) Testing for lead shall be performed using Inductively Coupled Plasma-Mass
Spectrometry (ICP-MS) and closed-vessel mmwave—asslsted digestion employmg high-purity
reagents' or any other testing method agreed upon in writing by the parties.

() Defendant shall prowde any test results and documentation mthlﬁ ten working days
of any written request from the People, and shall retain all test results and dooumentatlon fora

period of foitr years from the dfe ofthe test, Al est result for lead content, once provided to

the Attomey General, shall be public documents, but Defendant may redact any test reports to
remove resulis of tests for chemicals other than (1) lead and (2) substarices listed on the :
Supplement Facts portion of the product’s label.

@ Noth:.ng in this Consent J udgment sha]l limit Defendant’s ablhty to conduct, or
require that others conduct, .addltienal testing of the Covered Products, including theraw
materials used in their maenfactlue. ' |

(¢) This Consent Judgment,including the testing and sampling methodology set forth in
this Section, is the product of negohatlon and compromlse, and is accepted by the parties for
pulposee of settling, compromising, and resolvmg issues dmputed in th18 action, including future
compliancs by Defendant with Section 2 of this Consent Judgment, and shall not be used for any
other pmpose orin any other matter and, except for the purpose of determining future . |
'comphance with this Consent Judgment, shall not constitute an adoption or employment ofa
method of analysis for a listed chenncal in a specific medium as set forth in California Code of
Regulations, title 27, section 25900, subdwxsxon (g).

. 1See Mindak, WR., Cheng, 1., Canas, B.J,, &Bolger,PM Lcadeomensand
Children’s Vitamins, J. Agnc Food Chem. 2008 56 6892-96. -
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3 SETTLEMENT PAYMENTS
Based on test results of the Covered Products pmwded by Defendant and the other relief

provided in this Consent Judgment, Defendant will pay no civil penalty or other payment. Each
seftling pmty shall bear its own costs and attorney fees. '
4, ENFORCEMENT OF CONSENT JUDGMENT

In the event that the People beiieve that Defendant is in violation of any provision of this
Consent Judgment, the Peoplc ghall pmwde Jritten notice of such alleged violation to Defendant.
The Parties must meet and confer regarding the alleged violation within twenty (20) business -
days of Defcndimt’s receipt of ﬂw notice. After sending such a notice of alleged violation, and
notmthstandmg the meet-and-confer obligation in the preceding sentence, the People may, by
motion or order to show cause before tha Superior Court of Alameda County, enforce the terms -
and conditions contained in this Consent Judgment, In any action brought by the Pebﬁle to _l
enforce this Consent Judgment, the People may seck whatever fines, costs, penalties, or remedies
8s provxded by law for failure to comply with the Consent Judgment. Where said failure to
comply constitutes future violations of Proposmon 65, Business and meessmns Code section

-17200, or other laws, the'People’ are not- hmxted to enforcement of this Consent Judgment, but

may seek in another action whatever ﬁnes costs, penaltxes, or remedies are provided by law for

'fmlure to comply with Proposition 65, Busmess and Professions Code section 17200 ct seq., or

other laws. The rights of Defendant to defend itself and its actions in law or eqmty ghall notbe
abrogated or reduced in any fashion by the terms of this paragraph.

5. COVERED CLAIMS

This Consent J udgment isa full. final, and binding resolution between the People and
Defendant, 1ts parents, sha:teholdera, divisions, subdivision, subsidiaries, sister compames,
affiliates, cooperauve mcmbers, hcensors, homsm, retaxlcrs, distributors, wholesalers, agents
and representatives, and thc ofﬁm, dlrectors, employecs, attorneys, agents, reprcsentahves,
predecessors, successors, and assigns of a:ny of them, of any wolatmn of Proposition 65 or its
implementing regulations, Business and Professions Code sections 17200 et seq., or any other

statutory or common law claims that have been or could have been asserted in the Actum for
7
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failure to provide clear and reasonahle warnings required by Proposition 65 of exposure to lead

from use of the Released Products, or any other claim based on the facts or conduct ulleged in the

Complaint as to such Released Products. Defendant waives any claims against the People based
on the filing or prosecution of ti;é Actiori, Compliance with all of the requirements of paragtaphs
2.1,2.2,and 2.3 consﬁtuio;s complianoé'with Proposition 65 and ﬁusiness and Professions Code
sectionQ 17200 et seq. with respect to any obﬁgaﬁon of Defendant to provide a warning as to the
lead contént of any Covered Product. .
6. COURT APPROVAL
| ' The People shall submit this Consent J udgment to the Court for its approval and entry in
the Action,
7. RETENTION OF JURISDICTION

This Court ghall retam Junsdmuon of this matter to unplement the Consent Judgment, and
to enable plaintiff fo apply to the Cou:t upon notlced mohon for additional r:ml penalties, thlun
three years after entry of judgment, in the évent thm are any material rmsrepresentahons in
Defendm;’s “Declaration of Bruce Burmck,” ‘dated August 13, 2009, submitted to the People and
on which the People relied in executing this Consent Judgment. | -
8  MODIFICATION ' ' ‘

81 This Consent Judgment may be modified from time to time by express written
agreemcnt of the parties, with the approval of the Court, or by an order of this Court, Before
filing an epplication with the Court for a modification to thie Consent Judgment, the Parties shall
meet and confer with each other o determine whether each will consent to the proposed
modlﬁcatxon. Ifa proposed modxﬁcauon is agreed upon, then the Pames will present the
modification to the Court.by means of a suguhbed modification to the Consent Judgment,
Grounds for considering modification shall include any that are pefmitted-by law, inclﬁding but
not limited to the grounds set forth below. .‘

8.2 Ifthe Attomey General subsequently agreesina settlement or judxclally-entered
m;uncﬁon or consent judgment that vitamin supplements do not require warning under

Proposition 65, or that a modified warmug for v1tamm supplements is appropnatc that differs
8
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from that ixﬁposed in this Consent Judgment, or establishes anowences for naturalty-occurring
lead; or a court of competent jurisdiction renders 2 final judgment in a case brought by the
Attorney General that ehmmates the warmng reqmrement for vitamin supplements or that
modifies the wammg requuement for vitamin supplements, cither by establishing allowances for
naturally-occurring lead or otherwise, then Defendant shall be entxtled 1o seek to modify the terms
of this Consent Judgment to make it consistent with the Attorney General agreement or Court
judgment described herein. ' |

9.  NEWPRODUCTS ,

A *“New Product” is a product that is intended to substantially replace or be substantially
duplicative of s Covered Product identified on Exhibit A hereo. Bsch New Product s decmed |
als0 to bo & Covered Product, Defendsnt shall not manufacure for sale in Califorais, distcibute
into. California, or directly sell in California any New Product unless the New Product adheres to -
the requlrements of thls Consent Judgment with respect to Covered Products On or prior to
J anuary 1 of each year Defendant shall send wnﬂ:en notice to the Office of the Aitomey General

,hstmg any New Products it manufactured for sale in California, distributed into California, or

directly sold in California during the previous calendar year for which such nofice has not
prevxously been prov:ded (The notice requirement m the preeedmg sentence terminates ten ycars
from the effective date of this Consent Judgment.) Defendmt may seek the People’s agreement
o add & New Product to the list of Released Products in Exhibit B. If the People do not object

‘within 45 days of receiving the request, such New Product shall be deemed 2 Released Product.

If the People do not agree, the parties will meet and confer for a period of 45 days to determine if
an agreement can be reached. If no agreeinent is reached after the 45-day meet-and-confer

| period, Defendant may file & motion pumuant to Section 8 seeking to modify the Consent

| udgment to add the New Product to the list of Released Products in Exhibit B on the gronnd that

| the New Product su.tbstantlally replaces or is substanually duplicative of a Covered Product -

1dent1ﬁed on Exhibit A. -

g -
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10. SEVERABILITY | |
If, subsequent to the execution of this Consent Judgment, any of the provisions of this
Consent Judgment are held by 2 Court to be unenforceable, the validity of the enforceable

provisions rémaining shall not be adversely affected.

'11.  ENTIRE AGREEMENT

~ This Consent Judgment contains the sole and entire .agreamenténdunderstanding of the
parties with respect to the entire subject matter hereof, and any and all prior discussions,
negoﬁaﬁqns, corhmitments, and understandings related hereto. No representations, oral or
otherwise, cxpress or implied, other than those contained herein ha\%e been made by any party
hereto. No other agreements not spéciﬁcaﬂy referred to herein, oral or otherwise, shall be
deemed to exist or to bind any-of the parties. ' -
1. GOVERNING LAW |

The terms of this Consent Judgment shall be governed by the laws of the State of
c'aﬁfonua and apply within thc'State of California. ‘
i3. NOTICES
~ Unless specified herein, all correspondence and notices reqmred to be provxﬂed pursuant
to this Consent Judgmeént shall be in writing and personally delivered or sent by: (j) first-class,
tegisterqd or certified mail, return receipt requested; or (if) oMgtﬁ courier on any party at the
following addresses: | |
To Dynamic Health: "
- Margaret Carew Toledo, Esq.
lg\g%nggmg:i (gl:ls;senigzn oga Stroud LLP
" Sacramento, CA 95814
| Bruce Burwick .
Dynamic Health Laboratories, Ing,

110 Bridge Street
Brooklyn, NY 11201 -
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Emn A: Cove@ Prodacts
1. Multi Vitamin with Mnexéls'forchﬂm
2. Sea Minerals with Silver & Sea Greens
3, Colloidal Mineral Enriched with Blue Green Algae
4. Okinavwan Coral Calcium Complé: -

5. Liquid Joint Elixir

6, L-Carnitine
7. Pantothenic Acid

8. Liquid Vitamin C

12
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EXHIBIT B: Released Products

. Multi Vite;min with Minerals for Children

. Sea Minerals with Silver & Sea Greensl

. Colloidal Mineral Enriched with Blue Green Algae
. Okinawan Coral Calcium Coxﬁplex

. Liquid Joint Elkir

. L-Carnitine

. Pantothenic Acid

. Liquid Vitamin C
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