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Stephen Ure, Etq., (CSB# 188244)
LAW OFFICES OF STEPHEN URE, PC
1518 Sixth Al 'enue
San Diego. CA 92101
Telephone: 619-235-5400
Facsimile: 619-235-5104

Attorneys .for Plaintiff, Maureen Parker

MAUREEN PARKER,

Plaintiff

and

ALLSTAR MARKETINIG GROUP, LLC )

F  I  s  E D
Clcrk of t,e Supertor Court

ilAR 1 1 ?.an
By PATR|C|A F LEGtER,Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO

UNLIMITED CIVIL JURISDICTION

)
)
)
)
)
)
)
)

CASE NO.:
37 -2010-00 I 0628s-cu-TT-crl

IPROPOSED4T',
JUDGMENT APPROVING
PROP 65 STIPULATION AND
CONSENT JUDGMEI\T
(Cal. Health & SafeQ Code S 25249.6 et seq.)
Date: March 4r20ll
Time: 10:30 AM
Dept. 68
Hon. Judith F. Hayes
Action Filed: December 17,2010Defendant.

)
)
)
)
)



I

L

a
J

4

5

6

7

8

9

1 0

l 1

1 2

l 3

t 4

t 5

t 6

t 7

l 8

L 9

20

2 I

22

/.)

' )A
L A

25

26

27

28

In the above entitled action, Plaintiff, Maureen Parker and Defendant, Allstar

Marketing Group ,LLC, having agreed through their respective counsel that judgment be

entered pursuant to the terms of the Proposition 65 settlement agreement in the form of a

fproposed] Consent Judgment entered into by the parties, and following issuance of an order

approving this Proposition 65 settlement agreement and entering this Consent Judgment on -

2011.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that pursuant to

Code of Civil Procedure$664.6, judgment is entered in accordance with the Consent Judgment

attached hereto as Exhibit 1.

IT IS SO ORDERED.

HAR 1 1 2011
;tlDITH F. HAYh

Dated:
JUDGE OF THE SUPERIOR COURT
rt"DfIH F. HA}'Eb
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LAW OFFICES OF STEPHEN URE, PC
STEPHEN URE.  ESQ.  (CSB# 188211)
15 18 Sirth Aveitie
San Diego. CA 9210\
Te lephone:  (619)  235-5400
Facsimi ie:  (619) 235-5104

Attornevs f-or Plaintiff N'{AI-IREEN PARKER

NIAUREIT\ PARKER.

Plaintiff.

r i )
Clcrk of tnt SuPenor Cout1

"fAR 1 tl 7-01i

BY PATRICIA F LEGLER DCPUTY

Case No. 37 -2010-001 06285-CU-TT-CTL

CONSENT JUDGMENT [FROPOSEEI

t

SLTPERIOR COL]R.| OF THE STATE OF CALIFORNIA

COLT}.ITY OF'SAN DIEGO

ALLSTAR MARKETNG GROUP, LLC, Ct
al.

Defendants.

1.  INTRODUCTION

1.i O' December \J,2010, Plaintiff Maureen Parker ("Parker") f i led a ccrnplaint

(,,Cornplaint',) in San Diego County Superior Coufi, entitled Maureen Parker v' Allstar

L{arketing Gr"oup, LLC, San Diego County Superior Courl Case Number 37-2010-00105285-CU-

TT-CTL tor ci'il penalties and ir!unctive relief pursuant to the provisions of California Health &

Safety' Code 525249 ,5 et seq. ("Proposition 65")'

\.2 
-fire 

parties to this Consent Judgrnent ("Parlies") are Parker and Defendant Allstar

\,larketing Gror-rp. LLC (".\llstar"), a limited liability company that empioys 10 or more persons'

1.3 on or abour June 14.2010, Parker served Allstar and the appropriate public

enforcement agepcies u'ith a pre-suit notice pursuant to Flealth and Safety code Section

- 1 -
90)62826.1
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25219.7(c1), alleging that Allstar \\ 'as in vioiation of Proposition 65. Parker's notice and the

Cornplaint in tiris .\ction allege that .\llstar exposes individuals r,vho use or otherwise handle

tomaro. stran,bern. and pepper planters to lead. a chernical klow'n to the State of Califbrnia to

callse cancer. birth dcfects ancl other reprodr-rctive hArm, r,vithout first providing clear and

reasonabic- ri,arning to such persons. 
'fhe 

notice and Complaint allege that Allstar's conduct

r, iolares Flcalt l i  & Safety Code S25219.6. the rvarning provision of Proposition 65.

L-+ F or purposes of this Consent Judgrnent only. the Parlies stipulate that this Court

has iurisdictron over the subject matter of the violations alleged in the Complaint and personal

jurisdictiol oyer Allstar as to the acts alleged in the Complaint, that venue is proper in the County

of Sal Diego, and that this Court has juriscliction to enter this Consent Judgment as a full and

final resoiution o1'all clairns r,r'l-rich \\'ere or could have been raised in the Complaint based on the

facts al le -s ec1 tl-rereitl.

1.5 The parlies enter into this Consent Juclgment pursuant to a settlement of certain

disputed claips betu.een tl-re Parties as alleged in the Cornplaint. By executing this Consent

Judgment. the parties cio not admit an1,' facts or conclusions of law. It is the Parties' intent that

nothirrg i' tiris Consent Jridgment shall be construed as an admission by the Parties of any facl,

conclr.rsion of larl. issue of lau, or violation of larv, nor shall compliance with the Consent

Judgrne't constitr.rte or be construeci as an admission by the Parties of any fact, conciusion of law,

issue of lau-, or r, ' iolation of laq'. Nothing in this Consent Judgment shall prejudice, waive or

irnpair a'r, right. remeci)', argument or defense tl-re Parties may have in this or any other or future

iegal  proceedings.

2. DEFINITIONS

2.r rhe tenn "Cor,ered Products" means Topsy Turvy@ planters that Allstar

distributes. markets ancl,,or sells i,vithin the State of California, including but not limited to

Tomato piiurtcr. Tomato 
'l'ree planter, Tomato Herb Planter, Hot Pepper Planter, Strawberry

Planter. and I{unlrlr ir lgbird Planter'

2.2 
-l'he 

terur 
''Effective Date" means the clate on which this Consent Judgment is

entcrcd b1't irc Court.

9 0 1  6 2 8 1 t ,  i
- 2 -

COi'lS gN'f JUDGVIENT [PROPOSED]
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3.  INJUNCTIVE RELIEF

3.1 A Covered Product that is manufactured on or after 60 days after the Effective

I)atc for saie in Cali iornia shail either be relonnulated pursuant to Section3.2 or shall be labeled

vi ' i th a uarning as pro\ ided in Sect ion 3.3.

3,2 Reformulation. A Coverecl Product does not require a 'uvaming if the total lead

content of its plastic components does not exceed 300 ppm.

3.3 product Labeling. A Covered Product that does not meet the reformulation level

of Sectio n 3.2 shall contaiir a r,l'arning affixed to or printed on the Covered Product's packaging or

labeling. Thc r.r'erming shall be displayed ivith such conspicuousness, as compared with other

words. statenrents. designs. or clevices on the Cor,'ered Product. or its packaging or labeling, as to

render it liliell tg be reatl and unclerstood b1' an ordinary indir,'idual under customary conditions of

purchase or Llsc. Ttre folloning'uvarning statement shall be provided:

,,\\'i\RNNG: This product contains a chernical knor,vn to the State of California to

calrse birth defects or other reproductive harm. Wash hands after handling."

3..t l)irect to Consumer Sales. Alistar Marketing shall not operate any internet

,uvebsitcs or catalogs in r,r'hich an;- Covered Product is sold or offered for sale to a consumer in

Califo'iia. At least li1ety da;-s before it operates any internet websites or catalogs in which any

Coverecl product is so1cl or offered for sale to a consumer in Caiifornia, Allstar Marketing shall

gir.c u ritten notice to plaintiff of such intent, and shall meet and cont-er in order to detennine the

scopc of inlunctive relief in acldit ion to Section 3.i, i f  an.v, r,vhich may be entered upon a joint

applicatio' to rhe Court. If the Parties do not agree on additional injunctive relief, if any, Plaintiff

nla,v appl)- br- motion plrrsuant to this Consent Juclgment for such relief, lvhich shall be entered by

the Clourt upor a shou'ing that such relief is appropriate based on the law and facts submitted in

tire rnotion anci an). opposing rnaterials submitted by Allstar Marketing.

1. SE,TTLENIE,NT PAY,V.IENTS

-1.1 Allstar N,Iarketing shall pa), a settlement amount of $60,000 to Parker, to be

allocateci bv PaLker as lollor'r 's:

- 3 -q 0 t b 2 3 l b  7

Coxst-r 'r JUDGMENT lPRoPosEDl
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.1.1.1 Cir, i l  penalry': $5.000 as a civi l penalty pursuant to Health and Safety

Code Section 25219 7(b). pariier shall remit 75% of the civil penalty to the California

Olice of E,nvirolxrental Health Hazard Assessment ("OEHHA"), pursuant to Health and

Safety Code Sc'ction 25192.

1.1.2 Attornevs' Fees and Costs: 555,000 to reimburse Parker and her attorneys

for their reasonable investigation fees and costs, attorneys' fees, and any other costs

incurrcci as a result of investigating. bringing this matter to Allstar's attention, litigating

and negotiating a setrlement in the public interest, pursuant to Code of Civil Procedure

Sec t i on  1  021  .5 .

4.2 Timing of pay'ments. Allstar shall deliver the

section to the address set for-th in Section 13 below r'r,ithin 10 days

5. CLAINIS COVERED AND RELEASED

5.1 fhis Consent Judgment is a full, final and binding resolution between Parker on

behalf of herself and the public interest and Allstar, and its parents, shareholders, divisions'

subdi'isiors. strbsidiaries, partners, sister companies, and affiliates, and their successors and

assigns (.,Def'endant Releasees"), all entities to r.r,hom they directly or indirectly distribute or sell

cor.ered products. including but not limited to distributors, wholesalers, customers, retailers'

franchisecs. coopcratir,e me mbers. and Defendant Releasee's licensors and licensees

(,,I)or.r,'strcam Defendant I{eleasees") of any violation of Proposition 65 that was or could have

beerr asserted in the complaint against Allstar, Defendant Releasees, and Downstream Defendant

Releasees. based o' faiiure to r.varn about alleged exposure to lead contained in covered Products'

r,r,ith respect to an), cor.ered products manufactured, shipped, or sold by Allstar prior to the

L,ffbct_r,.e Date. The parties further understand and agree that this release shall not extend

,pstream ro an). e'tities that manufactured the covered Products for Allstar or any component

parts thereof'or to an.v* distributors or suppliers r.vho sold the covered Products or any component

parls thcrof to Allstar.

5.2 In further consideration

injunctive relief cotluritments set fbrth

9 0 1 6 2 S 2 b '

of the Promises and agreements

in Scction 3, and for the PaYments

- 4 -

payments required under this

of the Effective Date.

herein contained, the

to be made Pursuant to

c orslxr JUDGivIEN-f IPROPOSED]



1

2

J

1

5

6

7

8

9

r 0

t t

T 2

1 ' )
I J

" t A
t +

1 5

t o

t 7

1 8

1 9

20

2 T

22

. / )

1 , 1
/ - " f

25

/.o

27

2B

Sectior 4. parker. ol-I behalf of herself, her past and current agents, representatives, attorneys,

succe ssors. ap.l, or assignees. and in the interest of the general public, hereby waives all rights to

instit ' te or participatc in. directh' or indirectl j , an)' form of legal action and release all claims,

i'clidi'g. r,i ithout iimitation, all actions, and causes of action, in lalv or in equity, suits, liabilities,

clenrands. obligations, darnages" costs, f ines, penalties. losses, or expenses (including, but not

limitecl to" iuyestigation fees. erpert fees, and attorreys' fees) of any nature whatsoever, whether

k'o*.r or unknor,r,'n. fixed. or contingent (collectirrely "claims"), against Allstar, Defendant

Releasees. and Dor,r'nstream Defendant Releasees. This release is limited to those claims that

arise uncler proposition 65 n-ith respect to lead in the Covered Products, as such claims relate to

tlie alleged tailiire to \\'arn under Health & Safety Code Section 25219.6 \ 
,.:__

5.3 On behalf of itself and Defendant Releasees, Allstar waives all rights to institute

an1, lorm of'action against parker, her attorneys, consllltants, and representatives for all actions

taken ,f,r statements made in the course of this Action prior to the date of the execution of this

Consent Judgment.

5..1 Compliance y,ith the terrns of this Consent Judgment by Allstar shall constitute

compliance n ith proposition 65 r,vith respect to lead , in any Covered Products that are

ma.ufactured. sSiirped. or soid b,v Allstar follorving the Eff-ective Date.

6.  COURT APPROVAL

6.1 This Consent Judgrnent is not effective until it is approved and entered by the

Court anti shall be null and r-oid if, for any reason. it is not approved and entered by the Courl

r.r ithin ouc )'car aftcr it has been 1ully erecuted by all Parties'

6.2 If the Courl does not approve the Consent Judgment, the Parties shall meet and

confer as to r,i,,hetirer to modifl, the terms of this Consent Judgment or appeal the ruling' If the

parties do 'ot jointl.v agree on a collrse of action to take, the case shall proceed on its normal

course on rhe trial coutl 's caleudar'

6.3 If the court approvcs this consent Judgment and is reversed or vacated

appellate cour1, the parties shali meet and confer as to r,vhether to modify the terms

c onse't Judgmcnt. If the parties do not jointiy' agree oil a course of action to take, any

by an

of this

monies

- ) -
9 0 i 6 1 8 2 b  7

CONSITNT JUDGIvIENTIPROPOSITD]



I

2

3

4

-i

6

l

8

q

1 0

1 1

1 2

l :

1 , 1
i +

1 5

1 6

1 l

1 8

t 9

20

2 1

22

a a/ )

a , 1
.L't

25

/ o

2 l

28

that har.e been paid to PlaintifT prirsuant to Section 4 shall be refunded within 15 days after

ren-rittitur to the triai cour1. and the case shall proceed on its normal course on the trial court's

calendar.

7, E\ FORCE}IE\T

i.1 An1 party. ffi&)', by, motion or application for an order to shor,v cause before this

Court. enforce the terms and conditions contained in this Consent Judgmerit. A Party may

elforce any. of the tenls and conditions of this Consent Judgment only after that Party first

pror ides 30 dar s notice to the Par-ry, aliegeclly failing to comply with the terrns and conditions of

this Colsent Jr,rdsm.eut and atternpts to resoile such Parly's lailure to compi,v in an open and good

faith rlaruter.

8 .  } IODI  F ICATIO\

g.1 This Colsent Judgment may be modified from time to time by express r'vritten

asreement of the parties. r,r'ith the approval of the Cour1, or by an order of this Courl upon motion

and i' accordance r,r.ith 1au,. A Part1, seeking to modify this Consent Judgment shall attempt in

eood faith to meet and confer rvith all affectecl Parlies prior to filing a motion to modify the

Consent Judgrnent'

g. ACCURACY OF SALES DATA

Allstar understands that the sales dataprovided to counsel for Parker by Allstar was a

determine the amount of payments made pursuant

this Agreenrent. Allstar represents that the sales

naterial factor upon r,r'hich Parker has relied to

to Heaith and Safety Cocie $25219.7(b) under

data provided to plaintiff is true and accurate'

10. ENTIRE AGREE,N{ENT

10.1 l'his Consent Jr-rdgment contains the sole and entire agreement and understanding

of the parties *'ith respect to the entire subiect matter hereof, and any and all prior discussions,

negotiations. commitrnents, or unclerstandings related thereto, if any, are hereby merged herein

a'd tl-icreir. No rcprcsentations. oral or othenvise, express or implied, other than those

specifica15, rei'erred to in this consent Judgment have been made by any Party hereto' No

li ,;,.,-, ,.r-rr-liflcrf ' termination of this Consent Judgment shall be binding
ll supplementation. rnodiflcation. walver' or
t l - 6 -

11 'v _--
t i
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unless execlttecl in ri'riting bl the Party' to be bouncl thereby. No waiver of any of the provlslons

of this Conselt Juclgprent shall be deemed or sha1l constitute a r,vaiver of any of the other

pror.isions l-rereof uhcthcr or not similar. nor shall sr-rch lvaiver constitute a continuing waiver.

11. GO\-ER\ING L.{\ \ '  A\D APPLICATION

i 1 .l 
-fhc 

ternts of this f-onsent Judgment shail be governed b,v the larvs of the State of

Calilbrlia ald sirall appl) onll' to Cor,'ered Products that are sold or offered for sale in the State of

Califontie.

1 1.1 T his Copscnt Juclgment shall apply to and be binding upon Parker and Alistar and

its dir isions. subdivisions. ancl subsidiaries, and the Parties' successors and assigns .

i 1.3 fhe parties. including their counsel, have participated iq the preparation of this

Co'senr Juclgment ancl this Consent Judgrlent is the result of the joint etforis of the Parties' This

consent Judgrncnt \\as subject to rer,ision and modification by the Parlies and has been accepted

and appror-ed as to its final form bl,' a1l Parties and their counsel. Accordingly' any uncertainty or

ambig'it1. existir-rg in this Cor-rsent Judgment shall not be interpreted against any Party as a result

of the utaruter of thc preparatiop of this Consent Jgdgment.

12. II.ETENTION OF JURISDICTION

12.1 l 'his Coun shall rerain jurisdiction of this matter to implement, modify, and

euforce the terms this Consent Judgrnent'

13. PITOVISION OF NOTICE

13.1 All notices reqr.lired pr.rrsuant to this Consent Judgment and correspondence shall

be sent to the follon-ing:

For Parker:

I-au' Otfices of StePhe'n L.lre. PC

1 51 8 Sixth Avenue
San Diego.  Cr \  92101

- 7  -
90 i  62826 7
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For Allstar:

Jennit-er Dc \larco
General  Counsel
Allstar \Iarketing GrouP. Ll,C
2 Skvlir"re Drive
Han thomc'.  N\ '  10531

W'ith a copv to:

Jeffrel' B. \,1ar-qulies, Esq.
Fulbright & Jau'orski L.L.P'
555 South l r lorver Street.  z l ist  Fioor

Los Angeles.  CA 90071

11. COURT APPROVAL

l-l.l This Consent Jr-rdqment shall become effective upon entry by the Court' Parker

shall F,repare ancl file a N{otion 1br Approval of this Consent Judgment pursuant to Health and

Safety Code Section 25219 7(fl

1-1.2 If this Conselt Judgment is not approved by the Court, it shall be of no further

force or effect. ar-id shall not be introduced into evidence or otherwise used in any proceeding for

any purpose.

15. ATTOR}{E,Y'S FEE,S

1 5.1 A par1.r, .,,'ho Lursuccessfully brings or contests an action arising out of this Consent

Jucignrent shall be required to pay the prevailing pafiy's reasonable attorney's fees and costs

u'less the unsuccessful part,v- has acted 'uvith substantial justification. For purposes of this

consent Judgrncnt. the term substantial justification shall carry the same meaning as used in the

cir . , i l  Discover l ,  Act of  19g6, code of c iv i l  procedure Sect ion2016, et  seq.

15.2 Notliing in t}-ris Section 15 shall preclr,rde a Party from seeking an award of

sanctiotts Pulsuant to lau'.

- B -
9r l  l 6 l -826 .7
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iu this Ctrnsrn'; JLicigmcilt nlev b* execulecl in coitntel-parts afld by

n-ieiriis ,t,i'iirlsil:ti,c :'utii,.()t'i;ci'r,it,;i,,. .locu:iient iirri-iltr (pcif';. ..i'liich taliert together sliall be de*[red

i,.r c o I :; i- i 1. tll.c o ; r c ii ; c t: lr r'.' i-ti- .

17. A{-;',I 'Lt{}}tizaTloS

lj,-i i::itcii sigite,rtrii, io tfiis Coitsent Jucigrnetrt certifies that he or she is iiilly aLrthorizecl

hi,r irc pui. i. i ,  l tc ui 'she reni'esents tcl sri l trLlirte trl t i : is Cottsent Jr.rdgrncnt anC to enter into artci

cKccLrtc i i :c C6lscitt jLrclgut;1t ou beftali ' ' t i1'f l ie par1l 'rcprcsenlecl and legally bind that party' 
'1'h*

ruiidcr.si96etl liii,,c r-ci1ii^ ui:ieLsrtirrcl aucl aEree to irll of rhc' lorlns ancl cttnditiofls of this Cousent

Jr-r. jEmcr:i. Lrce pr : is -lr i l i icit i l ,  provicied here in, eacli parl,v' is to bcat' i ts or.vu fees artd costs.

|  ] , r ' l : r l  '

VlaLrreeu Parkgr

, ,LLC,

i i
i ' )  I  l i l  l t :t  t__. .  1 t  . '  |  |
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16. EXECUTION AND COT]NTERPARTS

i6.1 1-hc stipulations to this Consent.Tudgment may be erecuted in countelparts and by

r-pealrs of facsirnile and,'or pofiable clocurnent fbrmat (pdD, which taken together shail be deemed

to constrtute onc clocutreni.

17. ALTHORIZATIO\

17.1 Each signatorr,' to this Consent Jr-rdgment certifies that he or she is fully authorized

b1, the part) he or shr-- represents to stipr-rlate to this Consent Judgment and to enter into and

execule the Consent Judgment ou behalf of the part,v- represented and legally bind that party. The

undersigned have read. understand and agree to all of the terms and conditions of this Consent

Judgrner-rt. Except as erplicitll ' pror ided herein, each pafi)' is to bear its own fees aud costs.

, \GREED TO:

Datcd , t)-/ t: f t 
t

Maureen Parker

LSTAR MARKtrTING GROUP, LLC.Dated: AI,

By

Name:

Tit le:

- 9  -
90  I  6281c
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