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1. INTRODUCTION
1.1

CASE NO. RG13684589

-SEENENET STIPULATED CONSENT
JDGMENT [PROPOSED] ORDER

Health & Safety Code § 25249.5 et seq.

Action Filed: June 21, 2013
Trial Date: [None Set]

On June 21, 2013, Plaintiff Environmental Research Center (“ERC” or “Plamntiff”),

a non-profit corporation, as a private enforcer, and in the public interest, initiated this action by
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filing a Complaint for Injunctive and Declaratory relief and Civil Penalties (the “Complaint™)
pursuant to the provisions of California Health and Safety Code section 25249.5 et seq.
(“Proposition 657), against USPlabs, LLC (*USP” or “Defendant™). In this action, ERC alleges
that the products manufactured, distributed or sold by USP, as more fully described below, contain
lead and/or arsenic, chemicals listed under Proposition 65 as carcinogens and reproductive toxins,
and that such products expose consumers at a level requiring a Proposition 65 warning. These
products are: USP Labs PowerFULL; USP Labs Recreate Clinical Strength Fat Loss; USP Labs
PRIME The Ultimate Muscle Pill; USP Labs Super Cissus RX; USP Labs LLC Pink Magic; USP
Labs OxyElite Protein Powder Milk Chocolate: and USP Labs OxyElite Protein Powder Vanilia
Ice Cream {coliectively, the “Covered Products™). ERC and USP are referred to individually as a
*Party” or collectively as the “Parties.”

1.2 ERC is a California non-profit corporation dedicated to, among other causes,
helping safeguard the publiic from healith hazards by reducing the use and misuse of hazardous and
toxic chemicals, facilitating a safe environment for consumers and employees, and encouraging
corporate responsibility.

1.3 USP is a business entity that employed ten or more persons at all times relevant to
this action. USP arranges the manufacture, distribution and sale of the Covered Products.

1.4 The Complaint is based on allegations contained in ERC’s Notices of Violation,
dated September 4, 2010, October 8, 2010, Novembér 23,2010, January 14, 2011, and January 10,
2014 that were served on the California Attorney General, other public enforcers, and USP. True
and correct copies of the Notices of Violation are attached as Exhibit A. No designated
governmental entity has filed a complaint against USP with regard to the Covered Products or the
alleged violations.

1.8  ERC’s Notices of Violation and the Complaint allege that use of the Covered
Products exposes persons in California to lead and/or arsenic without first providing clear and
reasonable warnings in violation of California Health and Safety Code section 25249.6. USP

denies all material allegations contained in the Notices of Violation and Complaint and asserts that
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any detectible levels of lead in the Covered Products are the result of naturally occurring lead
levels, as provided for in California Code of Regulations, Title 27, Section 25501(a).

1.6 The Parties have entered into this Consent Judgment in order to settle, compromise
and resolve disputed claims and thus aveid prolonged and costly litigation. Nothing in this
Consent Judgment shall constitute or be construed as an admission by any of the Parties, or by any
of their respective officers, directors, shareholders, employees, agents, parent companies,
subsidiaries, divisions, affiliates, franchises, licensees, customers, suppliers, distributors,
wholesalers, or retailers. Except for the representations made above, nothing in this Consent
Judgment shall be construed as an admission by USP or ERC of any fact, issue of law, or violation
of law, nor shall compliance with this Consent Judgment be construed as an admission by USP or
ERC of any fact, issue of law, or violation of law, at any time, for any purpose.

1.7 Subsequent to receiving ERC’s Notice of Viclation, USP has made efforts to
reduce consumer exposure to lead, by developing and utilizing a proprietary technique to
significantly reduce the lead it claims to be natural occurring in the Covered Products. USP has
also discontinued for sale nationwide two Covered Products, namely USP Labs LLC Pink Magic
and USP Labs Recreate Clinical Strength Fat Loss. USP reserves its right to resume such sales
any place in the United States including specifically in California. Except as expressly set forth
herein, nothing in this Consent Judgment shall prejudice, waive, or impair any right, remedy,
argument, or defense the Parties may have In any other or future legal proceeding unrelated to
these proceedings.

1.8 The Effective Date of this Consent Judgment is the date on which it is entered as a
Judgment by this Court.

2 JURISBICTION AND VENUE

For purposes of this Consent Judgment only, the Parties stipulate that this Court has
jurisdiction over the allegations of violations contained in the Complaint and personal jurisdiction
over USP as to the acts alleged in the Complaint, that venue is proper in Alameda County, and that

this Court has jurisdiction to enter this Consent Judgment as a full and final resolution of all
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claims which were or could have been asserted in his action based on the facts alleged in the
Notices of Violation and the Complaint. -
3. INJUNCTIVE RELIEF, REFORMULATION, TESTING AND WARNINGS

3.1 Beginning on the Effective Date, USP shall not manufacture for sale in the State of
California, distribute’ into the State of California, or directly sell in the State of California, any
Covered Products which expose a person to a daily dose of lead more than 0.5 micrograms per day
when the maximum suggested dose is taken as directed on the Covered Product’s label, unless
each such unﬁ of the Covered Product (1) qualifies as a “Reformulated Covered Product”™ under
Section 3.3, or (2) meets the warning requirements under Section 3.2.

3.2 Clear and Reasonable Warnings
If USP provides a warning for Covered Products pursuant to Section 3.1, USP must provide one of
the following warnings (the “Warning”), including the name of the chemical, depending on how
many Proposition 65-listed chemicals have been shown to exceed their allowable thresholds in the
Covered Product through laboratory testing:

if onlv iead or anocther single chemical exceeds the allowabie threshold. USP must

provide the following warning:

[California Proposition 65] WARNING: This product contains, a chemical
known to the State of California to cause lcancer and] birth defects or other

reproductive harm.

If two or more chemicals exceed the allowable thresholds. USP must provide the

following warning. naming each chemical:

[California Proposition 65] WARNING: This product contains chemicals
known to the State of California to cause [cancer and] birth defects or other

reproductive harm.

' As used in this Consent Judgment, the term “distribute into the State of California” shall mean to directly

ship a Covered Product into California for sale in California or to sell a Covered Product 1o a distributor that
Defendant knows will sell the Covered Product in California.
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USP shall use the term “‘cancer” in the Warning only if the maximum daily dose recommended on
the label contains more than 15 micrograms of lead as determined pursuant to the quality control
methodology set forth in Section 3.4. The bracketed language, “California Proposition 65, may
be included at USP’s option. The word “WARNING” shall be in all capital letters and in bold
print.

USP shall provide the Waming on all the Covered Products. No other language regarding
Proposition 65, lead, arsenic or any other chemical shall accompany the Warning, and USP shall
not provide any general or “blanket” warnings regarding Proposition 65.

USP must display the above warnings with such conspicuousness, as compared with other
words, statements, or design of the label or container, to render the Warning likely to be read and
understood by an ordinary individual under customary conditions of purchase or use of the
product.

3.3 Calculation of Lead Levels; Reformulated Covered Products

For purposes of calculating lead content, bUS}" may exclude the sum of the amount of lead
supplied by the quantity of each ingredient listed in Table 1 that is present in the maximum daily
serving recommended on the label of the Covered Product. For eaéh ingredient, the amount of
lead that may be excluded in each ingredient in each Covered Product is set forth in Table 1. If
USP uses this calculation, then USP must submit to ERC, prior to the Effective Date, a complete
list showing all the ingredients, including ingredients from Table 1, that are being used in a
Covered Product, the percentage and amount in grams of each ingredient being used in the overall
Covered Product, and data that independently confirm the percentage of each ingredient in the
Covered Proéuct using the maximum daily serving recommended by USP. USP may update this
list from time to time. USP will be entitled to submit this information to ERC confidentially. In
the event that a dispute arises with respect to compliance with the terms of this Consent Judgment
as to any contribution from naturally occurring lead levels under this Section, ERC and USP shall
employ good faith efforts to seek entry of a protective order that governs access to and disclosure
of the information provided confidentially by USP to ERC in any litigation or proceeding, before

any such information is disclosed by ERC in connection with that litigation or proceeding.
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TABLE 1
-
INGREDIENT NATURALLY OCCURRING AMOUNT OF
LEAD
Calcium (elemental) 0.8 meg lead per gram of elemental calcium
Ferrous Fumarate (.4 mcg lead per gram of ferrous fumarate
Zinc Oxide 8.0 meg lead per gram of zinc oxide
Magnesium Oxide 0.4 meg lead per gram of magnesium oxide
Potassium Chloride 1.1 mcg lead per gram of potassium chloride
Cocoa powder 1.0 mcg lead per gram of cocoa powder

A Reformulated Covered Product is one for which the maximum recommended daily serving on
the label contains no more than 0.5 micrograms of lead per day as determined by the quality
control methodology described in Section 3.4. As used in this Consent Judgment, “no more than
0.5 micrograms of lead per day” means that the samples of the testing performed by USP under
Section 3.4 yield a daily exposure of no more than 0.5 micrograms of lead (with daily exposure
calculated pursuant to Section 3.4 of this Consent Judgment). For products that cause exposures
in excess of 0.5 micrograms of lead per day, USP shall provide cne of the warnings set forth in
Section 3.2. For purposes of determining which warning, if any, is required pursuant o
Section 33 the second highest lead detection result of at least four (4) random samples from at
least four (4) random lots for each Covered Product shall be used as set forth in Section 3.4 hereof.
3.4  Testing and Quality Control Methodology

3.4.1 For purposes of this Consent Judgment and determining USP’s compliance
with Proposition 65,for the PowerFULL; Recreate Clinical Strength Fat; PRIME The Ultimate
Muscle Pill; Super Cissus RX; and Pink Magic the daily lead exposure levels shall be measured in
micrograms, and shall be calculated using the following formula: micrograms of lead per gram of
product, multiplied by grams of product per serving of the product (using the largest serving size
appearing on the product label), multiplied by servings of the product per day {using the largest

number of servings in a recommended dosage appearing on the product label), which equals
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micrograms of lead exposure per day. For purposes of this Consent Judgment and determining
USP’s compliance with Proposition 63, for &ll flavors of the OxyElite Protein Powder or other
branded protein powder of the same ingredients, the daily lead exposure levels shall be calculated
using the following formula: micrograms of lead per gram of product, multiplied by 10 grams of
product, multiplied by one serving per day, which equals micrograms of lead exposure per day, as
long as USP’s product label provides no recommended number of servings and states the number
of grams of the product only under “nutritional facts” or *supplement facts™.

3.4.2 All testing pursuant to this Consent Judgment shall be performed using a
laboratory method that complies with the performance and quality control factors appropriate for
the method used, including limit of detection, limit of qualification, accuracy, and precision and
meets the fcliowing criteria:  Inductively Coupled Plasma-Mass Spectrometry (1CP-MS)
achieving a limit of quantification of less than or equal to 0.010 mg/kg or any other testing method
subsequently agreed upon in writing by the Parties.

- 3.4.3 Al testing pursuant to this Consent Judgment shall be performed by an
independent third-party laboratory certified by the California Environmental Laboratory
Accreditation Program or an independent third-party laboratory that is approved by, accredited by,
or registered with the United States Food & Drug Administration USP may perform all testing
pursuant to this Consent Judgment itself only if i) USP is a qualified laboratory as described
above, and 11) USP provides to ERC written proof of such qualification prior to testing and
attaches such proof to its test results every year. Nothing in this Consent Judgment shall limit
USP’s ability to conduct, or require that others conduct, additional testing of the Covered

Products, including the raw materials used in their manufacture.

3.4.4 USP shali arrange, for at least four consecutive years and at least once per
year, for the lead testing of at least four (4) random samples from at least four (4) random lots for
each Covered Product in the form intended for sale to the end-user to be distributed or sold to
California. USP shall continue testing so long as the Covered Products are sold in California or

sold to a third-party for retail sale in California. 1f tests conducted pursuant to this Section
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demonstrate that no warning is required for a Covered Product during each of four consecutive
years, then the testing requirements of this Section will no longer be required as to that Covered
Product. However, if after the four-year period, USP changes ingredient suppliers for any of the
Covered Products and/or reformulates any of the Covered Products, USP shall test that Covered
Product at least once after such change is made. The testing requirements discussed in Section 3.4
are not applicable to any Covered Product for which USP has provided the Warning as specified
in Section 3.2.

3.4.5 Beginning on the Effective Date and continuing for a period of four years
thereafter, USP shall arrange to keep and maintain copies of all laboratory reports on which it
relies for demonstrating that with respect to lead in the Covered Products it has met the
reproductive toxicity level of 0.5 micrograms of lead per day as set forth in Paragraph 3 hereof.
The purpose of keeping and maintzining such laboratory reports is so that USP may comply with
Paragraph 15 hereof. Should these reports be provided to ERC under Paragraph 15 hereof, they
shall be treated by ERC as confidential information under the terms of the confidentiality
agreement entered into by the Parties.

4. SETTLEMENT PAYMENT

4.1  In full satisfaction of all potential civil penalties, payment in lieu of civil penalties,
attorney’s fees, and costs, USP shall make a total payment of $150,000.00 by checks payable in
four equal monthly payments starting within ten business days of receiving the Notice of Entry of
Judgment as set forth in Paragraph 4.6 hereof. Said payments shall be apportioned as follows:

4.2 §19.136.00 shall be payable as civil penalties pursuant to California Health and
Safety Code section 25249.7(b)(1). Of this amount, $14,352.00 shall be paid to the Office of
Environmental Health Hazard Assessment (“OEHHA™) and $4,784.00 shall be paid to
Environmental Research Center. California Health and Safety Code section 25249.12(c)(I) & (d).
USP shall send both civil penalty payments to ERC’s counsel who will be responsible for

forwarding the civil penaity.
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4.3  $37.844.00 shall be paid to Environmental Research Center as reimbursement to
ERC for (A) reasonable costs associated with the enforcement of Proposition 65 and other costs
incurred as a result of work in bringing this action; and (B) $57,410.50 shall be paid to
Environmental Research Center in lieu of further civil penalties, for the day-to-day business
activities such as {1) continued enforcement of Proposition 65, which includes work, analyzing.
researching and testing consumer products that may contain Proposition 65 chemicals, focusing on
the same or similar type of ingestible products that are the subject matter of the current action;
(2) the continued monitoring of past consent judgments and settlements to ensure companies are in
compliance with Proposition 65; and (3) giving a donation by way of payment of $2,871.00 to the
Woman’s Voices For The Earth to address reducing toxic chemical exposures in California.

4.4 $31.087.50 shall be paid to Michae! Freund as reimbursement of ERC'’s attorney’s
fees. $2,047.00 shall be paid to Ryan Hoffman as reimbursement of ERC’s attorney’s fees.
$2.475.00 shall be paid to Karen A. Evans as reimbursement of ERC’s attorney’s fees.

45  USP shall mail or deliver these payments, in the form of checks, to Michael Freund
and Associates, no later than 10 business days after USP’s receipt of the Notice of Entry of
Judgment. USP will be provided with taxpayer identification information to enable USP to
process the payments.

4.6  Payment Schedule. USP agrees to remit the total amount of $150,000.00 to ERC,
payable to the “Michael Freund Trust Fund” in four equal payments of $37,500.00 by check and
remitted to the Law Office of Michael Freund at the law finm’s address noted in the Notice
provision below. The schedule for the payment of these funds shall be a first payment of
$37,500.00 received within 10 days of the Effective Date of this Consent Judgment, and a
$37.500.00 payment to be received each month for three consecutive months thereafter. In the
event that any of the payments owed under this Consent Judgment is not remitted on or before its
due date, USP shall be deemed to be in default of its obligations under this Consent Judgment.
ERC shall provide written notice to USP of any default; if USP fails to remedy the default within

five business days of such notice, then all future payments due hereunder shall become
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immediately due and payable, with the prevailing federal funds rate applying to all interest
accruing on unpaid balances due hereunder, beginning on the due date of the funds in default.
5. MODIFICATION OF CONSENT JUDGMENT

5.1 This Consent Judgment may be modified only by written agreement and stipulation
of the Parties and upon entry of a modified Consent Judgment by the Court.

5.2 If USP seeks to modify this Consent Judgment under Section 5.1, then USP must
provide written notice to ERC of its intent (“Notice of Intent”). 1f ERC seeks to meet and confer
regarding the proposed modification in the Notice of Intent, then ERC must provide writlen notice
to USP within thirty days of receiving the Notice of Intent. If ERC notifies USP in a timely
manner of ERC’s intent to meet and confer, then the Parties shall meet and confer in good faith as
required in this Section. The Parties shall meet in person or by phone within thirty (30) days of
ERC’s notification of its intent to meet and confer. Within thirty days of such meeting, if ERC
disputes the proposed modification, ERC shall provide to USP a written basis for its position. The
Parties shall continue to meet and confer for an additional thirty (30) days in an effort to resolve
any remaining disputes. The Parties may agree in writing to different deadlines for the meet-and-

confer period.

9

5. in the event that USP initiates or otherwise rtequests a modification under
Section 5.1, USP shall reimburse ERC its costs and reasonable attorney’s fees for the time spent in
filing and arguing a joint motion or application in support of a modification of the Consent
Judgment.

5.4 Where the meet-and-confer process does not lead to a joint motion or éppiicaiion in
support of a modification of the Consent Judgment, then either Party may seck judicial relief on its
own. In such a situation, the prevailing party may seek to recover costs and reasonable attorney’s
fees. As used in the preceding sentence, the term “prevailing party” means a party who is
successful in obtaining relief more favorable to it than the relief that the other party was amenable

to providing during the Parties” good faith attempt to resolve the dispute that is the subject of the

modification.
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6. RETENTION OF JURISDICTION, ENFORCEMENT OF CONSENT JUDGMENT

6.1 This Court shall retain jurisdiction of this matter to enforce, modify or terminate
this Consent Judgment.

6.2  Only after it complies with Section 15 below may any Party, by motion or
application for an order to show cause filed with this Court, enforce the terms and conditions
contained in this Consent Judgment.

% APPLICATION OF CONSENT JUDGMENT

This Consent Judgment is a full, final, and binding resolution between the Parties and then
respective officers, directors, shareholders, employees. agents, successors, and assigns. This
Consent Judgment shall have no application to Covered Products which are distributed or sold by
USP exclusively outside the State of California. This Consent Judgment shall terminate without
further action by any Party five years after the Effective Date.

8. BINDING EFFECT, CLAIMS COVERED AND RELEASED

r

8.1 This Consent Judgment is a full, final, and binding resolution between ERC, on
behalf of itseif and in the public interest, and USP, and its parents, subsidiaries, affiliated entities
that are under common ownership or common conirol, directors, officers, shareholders,
employees, attorneys, and agents (“Defendant Releasees™) and each entity to whom they directly

or indirectly distribute or sell Covered Products, including but not limited to distributors,

wholesalers, retailers, (not including private label customers of USP), franchisees, cooperative
ol

members, licensors, * and licensees (“Downstream -Defendant Releasees™) (collectively
“Releasees”) of any alleged violation of Proposition 65 or its implementing regulations for failure
to provide Proposition 65 warnings of exposure to lead and arsenic from the handling, use. or
consumption of the Covered Products and fully resolves all claims that have been or could have
been asserted in this action up to and including the Effective Date for failure to provide
Proposition 65 warnings for exposure to lead and arsenic from the Covered Products as set forth in
the Notices of Violation and the Complaint and for Oxy-Elite Protein Powder described in

Paragraph 3.4.1 hereof. ERC, on behalf of itself and in the public interest, hereby discharges USP
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and its Releasees from any claims of violations of Proposition 65 arising from the failure to
provide Proposition 65 warnings regarding lead and arsenic in the Covered Products as set forth in
the Notices of Violation and the Complaint and for Oxy-Elite Protein Powder.

82  ERC, on behalf of itself only, hereby releases and discharges the Releasees from all
known and unknown claims for alleged violations of Proposition 65 arising from or relating to
alleged exposures to lead, lead compounds, and arsenic in the Covered Products as set forth in the
Notice of Violation and in Oxy-Elite Protein Powder. It is possible that other claims not known to
the Parties arising out of the facts alleged in the Notice of Violation or the Complaint and relating
to the Covered Products and in Oxy-Elite Protein Powder will develop or be discovered. ERC, on
behalf of itself only, acknowledges that this Consent Judgment is expressly intended to cover and
include all such claims, including all rights of action therefore. ERC has full knowledge of the
contents of California Civil Code section 1542, ERC, on behalf of itself only, acknowledges that
the claims released in Sections 8.1 and 8.2 above may include unknown claims, and nevertheless
waives California Civil Code section 1542 as to any such unknown claims. California Civil Code
section 1542 reads as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER

FAVOR AT THE TIME OF EXECUTING THE RELEASE. WHICH IF

KNOWN BY H]M_OR HER MUST HAVE MATERIALLY AFFECTED HIS

OR HER SETTLEMENT WITH THE DEBTOR.

ERC. on behalf of itself only, acknowledges and understands the significance and consequences of
this specific waiver of California Civil Code Section 1542.

8.3 Compliance with the terms of this Consent Judgment shall be deemed to constitute
compliance by any of the Releasees with Proposition 65 regarding alleged exposures to lead and
arsenic in the Covered Products as set forth in the Notices of Violation and that were and could

have been alleged in the Complaint and in Oxy-Elite Protein Powder.

STIPULATED CONSENT JUDGMENT AND ORDER  RGI13684582  Page 12




Mitchell
Silberberg &
Knupp LLY

57562771

8.4  Nothing in this Consent Judgment is intended to apply to any occupational or
environmental exposures arising under Proposition 65, nor shall it apply to any of USP’s products
other than the Covered Products and Oxy-Elite Protein Powder.

8.5  ERC and USP each release and waive all claims they may have against each other
for any statements or actions made or undertaken by them in connection with the Notice of
Violation or the Complaint; provided, however, that nothing in Section 8 shall affect or limit any
Party’s right to seek to enforce the terms of this Consent Judgment.

B SEVERABILITY OF UNENFORCEABLE PROVISIONS

In the event that any of the provisions of this Consent Judgment is held by a court to be
unenforceable, the validity of the remaining enforceable provisions shall not be adversely affected.
10. GOVERNING LAW

The terms and conditions of this Consent Judgment shall be governed by and construed in
accordance with the laws of the State of California.

11.  PROVISION OF NOTICE

All notices required to be given to either Party to this Consent Judgment by the other shall be in
writing and sent to the following agents listed below by: (&) first-class, registered, or certified
mail; (b) overnight courier; or (c) personal delivery. Courtesy copies via email may also be sent.
For ENVIRONMENTAL RESEARCH CENTER:

Chris Heptinstall, Executive Director

Environmental Research Center

3111 Camino Del Rio North, Suite 400
San Diego. CA 92108

With a copy to:

Michael Freund

Michael Freund & Associates
1919 Addison Street, Suite 1G5
Berkeley, CA 94704
Telephone: (510) 540-1992
Email: freundl@aol.com

For USPiabs, LLC
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Matt Hebert

USP Labs LLC

10761 King William Drive
Dallas, TX. 75220

With a copy to:

Arthur Fine
Mitchell Silberberg & Knupp LLP
11377 W. Olympic Blvd.
Los Angeles, CA 90064-1683
Telephone: (310)312-3133
Email: abf@msk.com
12. COURT APPROVAL

12.1  If this Stipulated Consent Judgment is not approved by the Court, it shall be void
and have no force or effect.

12.2  ERC shall comply with California Health and Safety Code section 25249.7(1) and
with Title I1 of the California Code Regulations, Section 3003.
13.  EXECUTION AND COUNTERPARTS
This Consent Judgment may be executed in counterparts, which taken together shall be deemed to
constitute one document. A facsimile or .pdf signature shall be construed as valid as the original
signature.
14. DRAFTING
The terms of this Consent Judgment have been reviewed by the respective counsel for the each
Party to this Settlement prior to its signing, and each Party has had an opportunity to fully discuss
the terms with counsel. The Parties agree that, in any subsequent interpretation and construction
of this Consent Judgment entered thereon, the terms and provisions shall not be construed against
any Party.
15.  GOOD FAITH ATTEMPT TO RESOLVE DISPUTES
If a dispute arises with respect to either Party’s compliance with the terms of this Consent
Judgment entered by the Court, the Parties shall meet in person or by telephone and endeavor to
resolve the dispute in an amicable manner. If ERC alleges that any Covered Product fails to

qualify as a Reformulated Covered Product (and for which ERC alleges that no warning has been
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provided) or that Oxy-Elite Protein Powder viclates Proposition 65, then ERC shall inform USP in
a reasonably prompt manner of its test results, including information sufficient to permit USP to
identify the Covered Products or Oxy-Elite Protein Powder at issue. USP shall, within thirty days
following USP’s receipt of such notice, provide ERC with testing information demonstrating
USP’s compliance with this Agreement, if warranted. The Parties shall first attempt to resolve the
matter prior to ERC taking any further legal action. No action or motion may be filed in the
absence of such a good faith attempt to resolve the dispute beforehand. In the event an action or
motion is filed, however, the prevailing party may seek to recover costs and reasonable attorney’s
fees. As used in the preceding sentence, the term “prevailing party”™ means a party who is
successful in obtaining relief more favorable to it than the relief that the other party was amenable
to providing during the parties’ good faith attempt to resolve the dispute that is the subject of such
enforcement action.

i6. ENTIRE AGREEMENT, AUTHORIZATION

16.1  This Consent Judgment contains the sole and entire agreement and understanding
of the Parties with respect to the entire subject matter herein, and any and all prior discussions,
negotiations, commitments and understandings related hereto. No representations, oral or
otherwise, éxpress or implied. other than those contained herein have been made by any Party. No
other agreements, oral or otherwise, unless specifically referred to herein, shall be deemed to exist
or to bind any Party.

16.2  Each signatory to this Consent Judgment certifies that he or she is fully authorized
by the Party he or she represents to stipulate to this Consent Judgment. Except as explicitly
provided herein, each Party shall bear its own fees and costs.

17.  REQUEST FOR FINDINGS, APPROVAL OF SETTLEMENT AND ENTRY OF

CONSENT JUDGMENT
This Consent Judgment has come before the Court upon the request of the Parties. The Parties
request the Court to fully review this Consent Judgment and, being fully informed regarding the

matters which are the subject of this action, to:
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(O Find that the terms and provisions of this Consent Judgment represent a fair and equitable
settlement of all matters raised by the allegations of the Complaint and as to Oxy-Elite Protein
Powder, that the matter has been diligently prosecuted, and that the public interest is served by

such settlement; and

) Make the findings pursuant to California Health and Safety Code section 25249.7(f)(4),

approve the Settlement, and approve this Consent Judgment.
IT IS SO STIPULATED:
Dated: , 2014 ENVIRONMENTAL RESEARCH CENTER
By:
Chris Heptinstall
Executive Director .
Dated: , 2014 USPlabs, LLC
By:
Name:
Title:
APPROVED AS TO FORM:
Dated: / / A/ ,2014 ENVIRONMENTAL RE}EARCH CENTER
7/ 7
By: 7
Michael Freund
Attorney for Plaintiff
Dated: ;// o) ,2014 USPlabs, LLC
e e
By: W,éwcj L
Arthur Fine
Attorney for Defendant
Based upon the Parties’ Stipulation, and good cause appearing, this Consent Judgment is approved
and Judgment is hereby entered according to its terms.
)
Dated: _ D / >3- , 2014 Judgeof the Superior Court
GAIL B. BEREOLA
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(1)  Find that the terms and provisions of this Consent Judgment represent a fair and equitable
settlement of all matters raised by the allegations of the Complaint and as to Oxy-Elite Protein
Powder, that the matter has been diligently prosecuted, and that the public interest is served by
such settlement; and

(2)  Make the findings pursuant to California Health and Safety Code section 25249.7(6)(4),
approve the Settiement, and approve this Consent Judgment.

IT IS SO STIPULATED:

Dated: ___1/2/ 2014 ENVIRONMEN L ¢

Sl 7

irect

Byl 7 Jo o

Executiv
Dated: J—2-1 ,2014 USPlabs, LLC
' I,
o
By: n"ﬁfﬁ M
N;ame: homn e CA %%,,
Title: p

APPROVED AS TO FORM:

Dated: / / 21/ 2014 ENVIRONMENTAL RESEARCH CENTER
/ By: m F

Michae! Freund
Attorney for Plaintiff

Dated: , 2014 USPlabs, LLC
By:

Arthur Fine
Atiorney for Defendant

JUDGMENT

Based upon the Parties’ Stipulation, and good cause appearing, this Consent Judgment is approved
and Judgment is hereby entered according to its terms,

Dated: . ) 3D | dﬂ w«é /g g %‘(4

, 2014 Judge of the Superior Court
_GAIL B. BEREOLA
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Environmental Research Center
5694 Mission Center Road #16¢
San Diego, CA 22108
619.305.4194

September 4, 2010

VIA CERTIFIED MAIL Vi4d PRIORITY MAIL

Current CEO or Presiden District Attorneys of All California Counties
USP Labs, LLC and Select City Attorneys
2221 Manana Dr Ste 120 {See Attached Certificate of Service)

Datlas, TX - 75220

of the Califorinia Anorney General
5 Enforcement Reporting
lay Street, Suite 2000

Re: Notice of Viclations of California Health & Safety Code Section 25249.5 et seq.

Dear Addressees:

I epxesent the Environmental Research Center (“ERC”) in connection with this Notice of Violations of
all f ornia’s Safe Drinking Water and Toxic Enforcement Act of 1986, which is codified at California Health &
fety Code Section 25249.5 ef seq. and also referred to as Proposition 65.

(/‘f“)

ERC is a California non-profit corporation dedicated 1o, among other causes, helping safeguard the

)LO

public from heaith hazards by bringing about a reduction in the use and misuse of hazardous and toxic
chemicals. facilitating a safe environment for consumers and employees, and encouraging corporate
responsibility.

names of the companies covered by this notice that violated Proposition 63 (hereinafier “the
a

USP Labs, LLC

The producis that are the subject of this notice and the chemicais in those products identified as
exceeding allowable levels are:

USP Lubs PowerFULL - Lead



Notice of Violations of California Health & Safety Code §25249.5 er seq.
September 4, 2010

Page 2

USP Labs Recreate Clinical Strength Fat Loss - Trial Pack -Lead
USP Labs PRIME The Ultimate Muscle Pill - Lead

On February 27, 1987, the State of California officially listed lead as a chemical known to cause

developmental toxicity, and male and female reproductive toxicity. On October 1, 1992, the State of California
officially listed lead as chemical known to cause cancer.

This letter is a notice to each of the Violators and the appropriate governmental authorities of the Proposition
65 violations concerning the listed products. This notice covers all violations of Proposition 65 involving the
Violators currently known to ERC from the information now available. ERC may continue to investigate other
products that may reveal further violations. A summary of Proposition 65, prepared by the Office of Environmental
Health Hazard Assessment, is enclosed with the copy of this letter to each of the Vioiators.

Each of the Violators has manufactured, marketed, distributed, and/or sold the listed products, which have
exposed and continue 10 expose numerous individuals within California to the identified chemicals. The primary
route of exposure to these chemicals has been through ingestion, but may have also occurred through inhalation
and/or dermal contact. Proposition 65 requires that a clear and reasonable warning be provided prior to exposure to
the identified chemicals. The method of warning should be a warning that appears on the product’s label. Each of
the Violators violated Proposition 65 because they failed to provide an appropriate warning to persons using these
products that they are being exposed to the identified chemicals.

Pursuant to Section 25249.7(d} of the statute, ERC intends to file a citizen enforcement action sixty days after
etfective service of this notice unless each of the Violators agrees in an enforceable written instrument to: (1)
reformulate the listed products so as to eliminate further exposures to the identified chemicals; and (2) pay an
appropriate civil penalty. Consistent with the public interest goals of Proposition 65 and my client’s objectives in
pursuing this notice, ERC is interested in seeking a constructive resolution to this matter. Such resolution will avoid

ho

both further unwarned consumer exposures to the identified chemicals and expensive and time consuming litigation.
irect all questions concerning this notice to ERC’s atiomey, Karen A. Evans, 4218 Biona Pl., San Diego,
16, telephene no.: 619-640-8100, e-mail: kaevansl@cox.net.

o
Piea

sed
CA 921

~

Sincerely,

L

Chris Heptinstall
Executive Director
Environmental Research Center
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fornia Heajt & Safety Code §252495 4 seq.

cc: Karep Evans

Attachmeng
Certificate of‘Meriz
Certificate of Service
OEHHA Summary {to U

SP Labs only)
Additiona] Sup’por’ting Information for Certificate of

Merit (10 AG oniy)
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CERTIFICATE OF MERIT

Re: Eovironmental Research Center’s Notice of Proposition 65 Violations by USP Labs, LLC.

{. Karen Evans, declare:

po—

(W)

This Ceruficate of Merit accompanies the attached sixty-day notice in which it is alleged the party
identified in the notice violated California Health & Safety Code Section 25249.6 by failing to
provide clear and reasonable warnings.

I am an attcrney for the noticing party.

['have consulited with one or more persons with relevant and appropriate experience or expertise who

have reviewed facts, studies, or other data regarding the exposure to the listed chemical that is the
subject of the notice.

ased on the information obtained through those consultants, and on other information in my
ossession, | believe there is a reasonable and meritorious case for the private action. I understand
that “reasonable and meritorious case for the private action” means that the information provides a
credible basis that all elements of the plaintff’s case can be established and that the information did
nat prove that the alleged violator will be able to establish any of the affirmative defenses set forth in
the statute.

Ba
P

Along with the copy of this Certificate of Merit served on the Attorney General is attached
additional factual information sufficient to establish the basis for this certificate, including the
information identified in California Health & Safety Code §25249.7(h)(2), i.e., (1) the identity of the

persons consulted with and relied on by the certifier, and (2) the facts, studies, or other data reviewed
by those persons.

K Z. Edprat,

Dated: September 4. 2010

Karen A. Evans
Attorney for Environmental Research Center
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CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury under the laws of the State of California that the following is
rue and correct:

J am a citizen of the United States, over the age of 18 years of age, and am not a party to the within entitled action.
My business address is 306 Joy Street, Fort Oglethorpe, Georgia 30742

On September 4, 2010, I served the following documents: NOTICE OF VIOLATIONS OF CALIFORNIA
HEALTH & SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT; “THE SAFE DRINKING WATER
AND TOXIC ENFORCEMENT ACT OF 1986 (PROPGSITION 65): A SUMMARY”

On the following parties by placing a true and correct copy thereof in a sealed envelope, addressed 10 the party
listed below and depositing 1t in 2 US Postal Service Office for delivery by Certified Mail:

Current CEO or President
USP Labs, LLC

2221 Manana Dr Ste 120
Dallas, TX - 73220

Cn September 4, 2010, I served the following documents: NOTICE OF VIOLATION, CALIFORNIA
HEALTH & SAFETY CODE §23249.5 ET SEQ.; CERTIFICATE OF MERIT; ADDITIONAL SUPPORTING
INFORMATION FOR CERTIFICATE OF MERIT AS REQUIRED BY CALIFORNIA HEALTH & SAFETY
CODE §25249.7(d)(1) on the following parties by placing a true and correct copy thereof in a sealed envelope, addressed

1o the party listed below and depositing it in a US Postal Service Office for delivery by Certified Mail:

Office of the California Attorney General
Prop 65 Enforcement Reporting

t Office Box 70350

On Seplember 2. 2010, I served the following documents: NOTICE OF VIOLATION, CALIFORNIA
HEALTH & SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT on each of the parties on the Service
List attached hereto by placing awrue and correct copy thereof in a sealed envelope, addressed to each of the parties on the
_ Service List attached hereto, and depositing it with the U.S. Postal Service for delivery by Priority Mail.

Fxecuted on September 4, 2010, in Fort Oglethorpe, Georgia.

Chris Heptinstail
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omney, Alameda County

12235 Fa‘:’zm Street, Room 900
Ozkiand, CA 94612

District Awomey, Alpine County
P.O Box _'42
Markleeviile, CA 96120

District Atomey, Amador County
708 Cournt Street, £202
Jackson, TA 65642

Disuict Anorney. Butie County
25 County Center Drive
Oroville, CA 95965

Districy mey, Calaveras County
&1 Mountzin Ranch Road
San Andreas, CA 95249

ev, Colusa County
Street

"A 93932

mict Arivrnzy, Dej Norte County
450 hSWe Ste. 171
Crescent Titv. CA 95531

‘U
Wiliows, CA Q\QQS

District Atiomey, Humboldt County
th Street
Fureka, CA 933Q1

[

District Ailormey. impenal County
939 West Man Street, Ste 102
El Centro, CA 92243

nvo County

D st Anoiney, Kemm County

i\»gnut
CA Y3301

Yy, El Dorado County

Service List

District Attomey, Kings County
1400 West Lacey Boulevard
Hanford, CA 93230

District Artomney, Lake County
255 N. Forbes Street
Lakeport, CA 95453

District Amorney, Lassen County
220 South Lassen Street, Ste. &
Susanville, CA 96130

Distnict Attorney, Los Angeies County
210 West Temple Street, Rm 345
Los Angeles, CA 90012

District Atomey, Madera County
209 West Yosemie Avenue
Madere, CA 93637

Distmict Attorney, Marm Counyy
Center, Room 130

DisTict Atomey, Mendocine County
Post Office Box 100G
Ukiah, CA 95482

terced Coungy

District Anmomney, Modoc County
204 S Court Street Roorm 202
Altras, CA 961014020

District Atomey, Mono County
Post Office Box 617
Bridgeport, CA 93517

Dismict Antorney, Monterey County
230 Church Strzet. Bldg 2
Salinas, CA 83961

District Arterney, Nape County
931 Parl\w v Mail
Napa, CA 93359

District Atworney, Nevaga County
1 10 Union Street

Nevada City, CA 5939
District Attorney, Orange County
401 Civic Center Drive West
Santa Ana, CA 92701
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District Artorney, Piacer County
10810 Jusiice Cemer Drive, Ste 24¢
Roseville, CA 95678

Dismict Anomey, Plumas County
520 Main Strest, Room 404
Quincy. CA 95971

District Anorney, Riverside County
4075 Mzin Street, 1st Floor
Riverside, CaA 92501

Disuict Attorney, Sacramento County
901 “G” Street

Sacramento, CA 93581

District Anomey, San Benito County
419 Founth Streer, 2% Floor
Hotlisier. CA 95023

District Atiomey, San Bernardino County

316N M

st wrvadv.a» Room ;JOO
iego, CA 92101

Districi Anorney. San Francisco Counry
Street, Rou'n 325

Post Office BO‘ 99'“
Stockion, CA 93201

District -
GG CUuI‘F\ o

District Anomey, Santa Clara County
70 West Hedding Street
San Jose. €A €3

Distict Aunomey, San Cruz County
701 Ocean Straet, Room 200
Santa Cruz, CA 93060

Dismict Artorne
1525 Couni §
Redding. CA

Distiict Atternzy. Sierra County
PO Box 257
Downies i

A 93936

District Attomey, Siskiyou Courny
Post Office Box 986
Yreka, CA 96097 ‘

District Atomey, Solane Cowity
675 Texas Street, Ste 4500
Fairfield, CA 94333

District Aomey, Sonoma Cound
600 Administration Drive, Room 212}
Santa Rosz, CA 95403

District Attorney, Stanisiaus County
832 12" Street, Ste 300
Modesta, CA 95333

District Atorney, Sutzer County
446 Second Street

Yuba City. CA 93991

District Attorney, Tehama County
Post Office Box 519
Red Bluff, CA 96080

District Attorney, Trintty County
Post Office Box 310
Weavervilie, CA 96093

District Attorney, Tulare County
221 S. Mooney Aue"" Room 224
Visalia, CA 93261

District Attorney, Tuolumne Coungy
423 N. Washington Stree:
Sonora, CA 95370

District Attorney, Ventura County
800 South Victoria Avenue
Ventura. CA 93009

District Atomey, Yolo County
301 2% Street
Woodland, CA 93693

District Atiorney, Yuba County
215 Fifth Street
Marysville, CA 33901

Los Angeies City Attorney's Orfice
City Halj East

200N Main S Rm 800

Los Angeies. CA 90012

San Diego City Anomey's Office
1200 3rd Avenue, Ste 1620
Szan Diego, CA

62101

San Francisco Ciny Attomney's Office
C'*\-’ Hall, Room 234

{ Drive Carlor B Goodlen Piace
San Francisco, CA 94102

San Jose City Auomey's Office
200 East Santwa Ciara Strect
San Jose, CA 93113




Environmental Research Center
5694 Mission Center Road #1595
San Diego, CA 92108
£19.308.4194

October 8, 2010
1[4 CERTIFIED MAIL VIA PRIGRITY MAIL
Current President or CEO District Attomeys of All California Counties
USP Labs LLC ‘ and Select City Attorneys
2221 Manana Dr Ste 120 (See Attached Certificate of Service)

Dallas, TX - 75220

Orfice of the California Anorney General
Prop 63 Enforcement Reporting

1313 Clay Street, Suite 2000

P.0O. Box 70330

sakland, CA 94612-0330

)

Re: Notice of Violations of California Health & Safety Code Section 25249.5 et seq.

Dear Addressees:

1 am the Executive Director of the Environmental Research Center (“ERC”) in connection with this
Notice of Violations of California’s Safe Drinking Water and Toxic Enforcement Act of 1986, which is codified
at California Health & Safety Code Section 25249.5 er seq. and also referred to as Proposition 65.

ERC is a California non-profit corporation dedicated to, among other causes, helping safeguard the
public from health hazards by bringing about a reduction in the use and misuse of hazardous and toxic
chemicals. facilitating a safe environment for consumers and employees, and encouraging corporate
responsibility.

The name of the Company covered by this Notice that violated Proposition 65 is:

USP Labs LLC

The product that s the subject of this Notice and the chemical in that product identified as exceeding
stiowable levels is:
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USP Labs - Super Cissus RX — Lead

On February 27, 1987, the State of California officially listed lead as a chemical known to cause

developmental toxicity, and male and female reproductive toxicity. On October 1, 1992, the State of California
officially listed lead as chemical known to cause cancer.

This letter is a Notice to USP Labs LLC and the appropriate governmental authorities of the Proposition
5 violations concerning the listed products. This Notice covers all violations of Proposition 65 invoiving USP
abs LLC currently known to ERC from the information now available. ERC may continue to investigate other
products that may reveal further violations. A summary of Proposition 65, prepared by the Office of
Cnvironmental Health Hazard Assessment, has been provided to the Noticed Company with a copy of this

Lostmp
ICTer.

o
i

TSP Labs LLC has manufactured, marketed, distributed, and/or sold the listed products, which have
exposed and continue 10 expose numerous individuals within California to the identified chemicals. The
primary route of exposure to these chemicals has been through ingestion, but may have also occurred through
inhaiation and/or dermal contact. Proposition 65 requires that a clear and reasonable warning be provided prior
to exposure to the identified chemicals. The method of warning should be a warning that appears on the -
product’s label. USP Labs LLC violated Proposition 65 because the Company has failed to provide an
appropriate Warning (G persons using these preducts that they are being exposed to the identified chemical.

Pursuani to Section 25249.7(d) of the statute, ERC intends to file a citizen enforcement action sixty days
afier effective service of this Notice unless USP Labs LLC agrees in an enforceable written instrument to: (1)
reformulate the listed products so as to eliminate further exposures to the identified chemicals; and (2) pay an
appropriate civil penalty. Consistent with the public interest goals of Proposition 65 and ERC s objectives in
nursuing this Notice, ERC is interested in seeking a constructive resolution 1o this matter. Such resolution will
avoid both further unwarned consumer exposures to the identified chemicals and expensive and time consuming
litigation.

Please direct all questions concerning this notice to ERC’s attorney, Michael Freund, address: 1915
Addison Street, Berkley. California, $4704-1101, telephone no.: 510-540-1992, e-mait: Freundl@aol.com.

Sincerely,

‘hris Heptinstall
Executive Director
Environmental Research Center
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Attachmen;s
Certificare of Merit
Certificate of Service
OEHHA Summary (to USP Labs LLC on}

Y)
Additionaj Suppom’ng Information for Ce

rtificate of Merit (to AG on]

y)
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CERTIFICATE OF MERIT

Re: Environmental Research Center’s Notice of Proposition 65 Violations by USP Labs LLC

1, Michael Freund, cieciare:

[x]

U5

h

Dated: October &, 2010

This Certificate of Merit accompanies the attached sixty-day Notice in which it is alleged the party
identified in the Notice violated California Health & Safety Code Section 25249.6 by failing to
provide clear and reasonable warnings.

i am an attorney for the noticing party.

[ have consulted with one or more persons with relevant and appropriate experience or expertise who

have reviewed facts, studies, or other data regarding the exposure to the listed chemical that is the
subject of the Notice.

Based on the information obtained through those consultants, and on other information in my

possession, 1 believe there is a reasonable and meritorious case for the private action. understand
that - reasonab e and meritorious case for the private action” means that the information provides a
credible basis that all elements of the plaintiff's case can be established and that the information did

not prove that the atleged violator will be able to establish any of the affirmative defenses set forth in
the statute

Along with the copy of this Certificate of Merit served on the Attorney General is attached
dditional factual information sufficient to establish the basis for this Certiﬁcaie. including the
information identified in California Health & Safety Code §25249.7(h)(2), 1.e., (1) the identity of the

persons consulied with and relied on by the certifier, and (2) the facts, Ludies, or other data reviewed
by those persons.

y A

Michael Freund
Attorney for Environmental Research Center
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CERTIFICATE OF SERVICE

L the undersigned. declare under penalty of perjury under the laws of the State of California that the following is
true and correct:

I'am 2 citizen of the United States, over the age of 18 years of age, and am not a party to the within entitled action.
My business address is 306 Joy Street, Fort Oglethorpe, Georgia 30742

On October 8, 2010, I served the following documents:
g

NOTICE OF VIOLATIONS OF CALIFORNIA HEALTH & SAFETY CODE §25249.5 ET SEQ.;

CERTIFICATE OF MERIT; “THE SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF
1986 (PROPOSITION 65): A SUMMARY”

: On the following parties by placing a true and correct copy thereof in a sealed envelope, addressed to the party
listed below and depositing it in a US Postal Service Office for delivery by Certified Mail:

Current President or CEO
USP Labs LLC

2221 Manana Dr Ste 120
Dallas. TX - 75220

On October §, 2010, 1 served the following documents: NOTICE OF VIOLATION, CALIFORNIA HEALTH
& SAFETY CODE §25249.5 ET SEQ; CERTIFICATE OF MERIT; ADDITIONAL SUPPORTING
INFORMATION FOR CERTIFICATE OF MERIT AS REQUIRED BY CALIFORNIA HEALTH & SAFETY
CODE §25249.7(d)(1) on the following parties by placing a true and correct copy thereof in a sealed envelope, addressed
to the party listed below and depositing it ina US Postat Service Office for delivery by Certified Mail:

Suite 2000
70550

eel,
%
o

N

On October &. 2010, I served the following documents: NOTICE OF VIOLATION, CALIFORNIA HEALTH
& SAFETY CODE §23249.5 £ET SEQ.; CERTIFICATE OF MERIT on each of the parties on the Service List
attached hereto by placing a true and correct copy thereof in a sealed envelope, addressed to each of the parties on the
Service List attached hereto, and depositing it with the U.S. Postal Service for delivery by Priority Mail.

Exceuted on Ceober 8, 2010, 1n Fort Oglethorpe, Georgia.

Chris Heptinstall
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Servicg List

Disrict Anomey. Alameds County Distict Atrorney, Kings County
1225 Fallon Street, Room 900
{

1400 West Lacey Boulevard
Hanford, CA 93230

District Attomey,
255 N. Forbes
Lzkeport, CA 95453

District Atiorney, Lassen County
220 South Lassen Street, Stz §
Susanville, CA 96130

District Aorney, Butte County
25 County Center Dnive

Oroviile, Ca 93963

District Attorney. Los Angeles County
210 West Temple Street, Rm 343
Los Angeles, CA 90012

District Azorney, Calaveras County
| Mounwain Ranch Road
San Andreas, CA 95249

Dismict Antorney, Madera County
209 West Yosemite Avenue
Madera, CA 93637

Distict Anomey; Marin County
3501 Civic C,nte‘, Room {30
San Rafaei, CA 94903

Distnict Attorney, Mariposa County
. Post Office Box 730
Mariposa, CA 95338

District Attorney, Mendocino Counyy
Paost Office Box 1000
Ukiah, CA 95482

rzdo County District Attorney. Merced County

2222 M Stree
Merced, CA 95340

District .—\zxoxr:; Fresno County

Distnict Aromney, Modoc County
2220 Tulare Stiee 1 300

204 8 Court Street, Raom 202
Alturas, CA 361014020
Disirict Attorney . Glenn County
Past Qitice Bex 430

Witlows, CA 95588

District Atiorney, Mono County
Post Office Box 617
Bridgeport, CA 93517

*. Humboldt County District Attorney, Monterey County
825 5th Suee: 230 Church Street, Bldg 2
Eureka, CA 35301 Salinas, CA 93901

D‘Sm; Atiomey. Imperia} County
939 West Main Street, Ste 102
Ei Centro, CA 22243

Disurict Attomey, Napa County
931 Parkway Mall
Napa, CA 94539

Distict Aitommes , Iavo County
250 W, Line Street
Bishop, CA 93

District Attorney, Nevada County
110 Unien Street
Nevada City, CA 95938

Distnict Anorney. Kern County
1215 Truxiun Avenu
Bakersfieia. CA 93

District Attorney, Orange me
401 Civic Center Drive Wer
Santa Ana. CA 92704
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District Atomey, Placer County
jug10 Jusuce Center Drive, Ste 240
Roseville. CA 95678

District Attorney. Plumas County
52¢ Man Strect, Room 404 '
Quincy, CA 65871

iCL AOrne

Dig /. Riverside County
4075 Main Street, 1st Floor
Riverside. CA 92501

District Atorney, Sacramento County

Aniorney, San Benito County
curth Street, 2™ Floor

o

16 N Mounain View Avenue
an Bemnardino, CA $24135-0004

District Attomey. San Diege County
330 West Broadway . Room 1300
San Dizgo. CA 92101

Disuicr Attomey, Sar Francisco County
330 Bryant Street, Room 323
Sar Frencsico, CA 64103

Distnict Atermney. San Joaguin County
Post Uffice Box 990

Room 450

Disirict Atiorne

Mateo County
ioor,
Redwoad Ciry. CA 94063

400 County Cur . 3

District Artorney, Santa Barbara County
1103 Sanwz Barpera Street
Santa Barbara, CA 93101

District Atoney, Sanw Clara County
7C West Hedding Street

San Jose, CA 93110

District Atornay . Sani Cruz County
701 Ocean Street, Room 20¢

Santa Cruz. CA 95060

D:sirict Anomey. Shasta County
; street. Third Floor
R 1-1632

2

Distiict Anom
PO Box 437

i

~. Sierra County

Dowrni

re

{ Atlomey,Szn Bemardino County

Luis Obispo County

Dismict Atomney, Siskivou Courty
Post Office Box 986
Yreka, CA 96097

Distict Attomey, Solanc County
75 Texas Street, St2 4500

LS ¥
-

airfield, CA 94533

-y Oy

District Antorney, Scnoma County
60C Administrauon Drive, Room 212J
Sant Rosa, CA 95403

Distnict Attorney, Stansslaus County
832 12* Street, Ste 300
Modesto, CA 95353

District Antorney, Sumer County
446 Second Street
Yuba Crry, CA 9599]

District Attomey, Tehame County
Post Office Box 519
Red Biuff, CA 96080

District Atomey, Tnnity County
Post Office Box 310
Weavervilie. CA 96093

District Anomey, Tulare County
221 § Moeney Avenue, Room 224

Distnet Awomey, Tuolumane County
425 N. Washington Street
Sonora, CA 95370

District Aztorney, Veatura County
200 South Vicioria Avenue
Ventura, CA 93009

District Attorney, Yolo County
301 27 Street
Woodland, CA 93693

District Atiorney, Yubz County
215 Fifth Street
Marysvitle, CA 95501

Los Angeles Ciry Autorney's Orfice
City Hall East

200 N. Man Street, Rm 800

Los Angeies, CA 20012

San Diego City Auomey's Otfice
1200 3rd Avenue, Ste 1620
San Dicgo. CA 92101

San Francisco City Atorney's Office
City Hall, Room 234

| Drive Carlton B Goodiett Plac

San Francisco, CA 94102

San Jose Ciny Anomey's Office
200 East Santa Clara Stree
San jose, CA 95113
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174 CERTIFIED MAIL VI4A PRIGRITY MAIL

Current President or CEQ District Attorneys of All California Counties
USP Labs LLC and Select City Attorneys

2221 Manana Dr Ste 120 {See Attached Certificate of Service)

Dallas, TX - 73220

Oftice of the Caiif a Attorney General
Prop 65 Enforcement Repo*tmb

1315 Clay St}ee-;. suite 2000
Oakland. CA 94612-05350
Re: Notice of Vielations of California Health & Safety Code Section 25249.5 er seq.
Dear Addressees:
1 the Executive Director of the Environmental Research Center (FERC™) in connection with this Notice of

Vi h*ion ofC litfornia’s Safe Drinking Water and Toxic Enforcement Act of 1986, which is codified at California
Health & Safety Code Section 25249.5 ef seq. and also referred to as Proposition 65.

£
...v'

ERCisa &wnowma non-profit corporation dedicated to, among other causes, helping safeguard the public
trom health hazards by bringing about a reduction in the use and misuse of hazardous and toxic chemicals,
facilitating a safe environment for consumers and employees, and encouraging corporate responsibiiity.

The name of the Company covered by this Notice that viclated Proposition 65 is:

USP Labs LLC

:\Z

T} p roduct that 1s the subject of this Notice and the chemical in that product identified as exceeding
atlowable levels

USP uabe PRIME The Ultimate Muscle Pill — Arsenic

On May 1, 1997. the State of California officially listed arsenic (inorganic oxides) as a chemical known
0 cause repro dum\ toxicity.
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This letter is a Notice to USP Labs LLC and the appropriate governmental authorities of the Proposition 63
violations concerning the listed products. This Notice covers all violations of Proposition 65 invol ving USP Labs
LC currently known 1o ERC from the information now available. ERC may continue to investigate other products

*’mL may reveal further violations. A summary of Proposition 65, prepared by the Office of Environmental Heaith
Hazard Assessment, has been provided to the Noticed Company with a copy of this letter.

USP Labs LLC has manufactured, marketed, distributed, and/or sold the listed products, which have exposed
and continte 10 expose numerous individuals within California to the identified chemicals. The primary route of
exposure to these chemicals has been through ingestion, but may have also occurred through inhalation and/or
dermal contact. P.oposition 65 requires that a clear and reasonable warning be provided prior to exposure to the
identified chemicals. The method of warning should be a warning that appears on the product’s label. USP Labs
LLC violated Proposition 65 because the Company has failed to provide an appropriate warning to persons using
these products that they are being exposed to the identified chemical.

Pursuant to Section 25249.7(d) of the stawute, ERC intends to file a citizen enforcement action sixty days
after effective service of this Notice unless USP Labs LLC agrees in an enforceable written instrument to: (1)
reformulate the lisied products so as to eliminate further exposures to the identified chemicals; and (2) pay an
appropriate civil penaity. Consistent with the public interest goals of Proposition 65 and ERC ‘s objectives in
pursuing this Notice. LR\_/ is mterested in seeking a constructive resolution to this matter. Such resolution will avoid
both further unwarned consumer exposures to the identified chemicals and expensive and time consuming litigation.

Please direct all questions concerning this notice to ERC’s attomey, Michael Freund, address: 1915 Addison
Street. Berkiey, California. 94704-1101, telephone no.: 510-540-1992, e-mail: Freund1@aol.com.

Sincerely,

Chris Heptinstal!
Executive Director
Environmental Research Center

ce: Karen Evans

Attachments
Certificate of Merit
Certificate of Service
OEHHA Summary {to USP Labs LLC only)
Additional Supporting Information for Certificate of Merit {to AG only)
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CERTIFICATE OF MERIT

Re: Environmental Research Center’s Notice of Proposition 65 Violations by USP Labs LLC

. Michael Freund. declare:

i. This Certificate of Merit accompanies the attached sixty-day Notice in which it is alleged the party
identitied in the Notice violated California Health & Safety Code Section 25249.6 by failing to
provide clear and reasonable warnings.

2. Tam an attorney for the noticing party.

(OS]

! have consulted with ore or more persons with relevant and appropriate experience or expertise who
have reviewed facts, studies, or other data regarding the exposure 10 the listed chemical that is the
subject of the Notice.

4. Based on the information obtained through those consultants, and on other information in my
nossession. | believe there is a reasonable and meritorious case for the private action. [ understand
that reﬂe nable and meritorious case for the private action™ means ﬁat the information provides a
credible basis that all elements of the plaintiff's case can be established and that the information did
not prove that the alleged violator will be able to establish any of the affirmative defenses set forth in
the statute.

th

Along with the copy of this Certificate of Merit served on the Attorney General is attached
additional factual information sufficient to establish the basis for this Certificate, including the
information identified in California Health & Safety Code §25249.7(h)(2), i.e., (1) the identity of the
persons consulted with and relied on by the certifier, and (2) the facts, studies, or other data reviewed
by those persons. '

A

Michael Freund
Atorney for Environmental Research Center

Dated: November 23, 2010
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CERTIFICATE OF SERVICE

i, the undersigned, declare under penalty of perjury under the laws of the State of California that the following is
true and correct;

I'am a citizen of the United States, over the age of 18 years of age, and am not a party to the within entitled action.
My business address is 306 Joy Street, Fort Oglethorpe, Georgia 30742

On November 23, 2010, I served the following documents:

NOTICE OF VIOLATIONS OF CALIFORNIA HEALTH & SAFETY CODE §28249.5 ET SEQ.::
CERTIFICATE OF MERIT; “THE SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF
1986 (PROPOSITION 65): A SUMMARY”

On the foilowing parties by piacing a true and correct copy thereof in a sealed envelope, addressed to the party
listed below and depositing it in a US Postal Service Office for delivery by Certified Mail:

Current President or CEO
USP Labs LLC

2221 Manana Dr Ste 120
Dallas. TX - 73220

On November 23, 2010, I served the following documents: NOTICE OF VIOLATION, CALIFORNIA
HEALTH & SAFETY CODE §23249.5 E7 SEQ.; CERTIFICATE OF MERIT; ADDITIONAL SUPPORTING
INFORMATION FOR CERTIFICATE OF MERIT AS REQUIRED BY CALIFORNIA HEALTH & SAFETY
CODE §25249.7(d)(1)

On the following parties by placing a true and correct copy thereof in a sealed envelope, addressed to the parny
listed below and depositing it in a US Postal Service Office for delivery by Certified Mail:

Office of the California Attorney General
Prop 65 Enforcement Reporting

1513 Clay Street, Suite 2000

Post Office Box 70350

Qakland, CA 94612-0350

On November 23, 2010, I served the foliowing documents: NOTICE OF VIOLATION. CALIFORNIA
BEALTH & SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT on each of the parties on the Service
List attached hereto by placing a true and correct copy thereof in a sealed envelope, addressed 0 each of the parties on the
Service List attached hereto, and depositing it with the U.S. Postal Service for delivery by Priority Mail.

Exccuted on November 23. 2010, in Fort Oglethorpe, Georgia.

Chris Heptinstall
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Alamma County
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District Attorney, Alpine County
PO Box 248
Markleavilie, CA 96120
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Distict Attorney . Butte County
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Croville. CA 93865
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District Attorney, Kings Counn
1400 West Lacey Boulevard
Hanford. CA 93230

ake County

District Auorney. Lassen County
220 South Lassen S:reet. Sz &
Susanville. CA 96130

District Antoriey, Los Angeles Counn

210 West Temple Siceet, Rm 343
Los Angeles, CA 0012

District Attorney, Madera County
209 West Yosemite Avenue
Madera, CA 93637

Amme\ Marin County
Cenier, Room 130

District Attorney. Mariposa County
Post Office Box 730
Mariposa, CA 95338

District Aitorney, Mendocino County
Post Office Box 100C
Ukiah, CA 95482

District Attorney. Merced County
2222 M Street
Merced. CA 93340

District Attorney. Modot County
204 S Count Street. Room 202
Alturas, CA 961014020

District Attorney, Mono County
Post Office Box 617
Bridgeport, CA 92517

District Attorney, Monierey County
230 Church Street, Bidg 2
Salinas, CA 93901

District Attorngy. Napa County
931 Parkway M
Napa, CA 94539

District Attorney. Nevada County
110 Union Street
Nevada City, CA 93959

District Attorney, Orange County
401 Civic Center Dnive West
Santa Ana. CA 92701
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District Aitorney, Placer County
10810 Jusuce Center Drive, Ste 240
Rosaviiie. CA 93678

District Attorney, Plumas County
320 Maw Street, Reom 404
Quincy CA 93971

District Attorney, Riverside County
4075 Mam Street, st Floor
Riverside. CA 92501

District Attorney. Sacramente County
901 =G Street

Sacramento, CA 9581

District Attorney. San Benito County
419 Fourth Streer. 2™ Floor

Hollister, Ca 95023

District Attomiey.San Bemardine County

Auorney. San Francisco Counny
vant Street. Room 325
San Francsico, CA 93103

District Attorney. San Joaquin County
Post Office Box 990
Stockton. $A 35207

District Attomney. San Luis Obispo County
1050 Monterey Smeet. Room 450
San Luis Cbispo. CA 93408

District Auoragy, San Mateo Countv
<00 Courty Ctr.. 3 Floor
Redwooed Ciny, CA 94063

District Aitorney. Santz Barbara County
1105 Santa Barbara Street
Santa Barbara. CA 93101

District Atorney. Santa Clara County
70 West Hedding Street
San Jose. CA 95110

District Attorney. Santa Cruz County

ey, Shasta County
street, Third Fioor
s CA96001-1632

District Anterney, Sierre County
PO Box 457
Downievitle, CA 93936

Distnict Attorney. Siskivou County
Post Office Box 986
Yreka. CA 96097

District Attorney. Solano Cownty
675 Texas Street, Ste 4300
Fairficld, CA 94533

District Antomey, Sonomz County
600 Administration Drive. Room 212)
Santa Rosa. CA 95403

District Attomey, Stanislaus County
832 12" Sireet. Ste 300
Modesto, CA 93333

District Attorney. Suter County
+46 Secend Street
Yuba City. CA 93991

District Autorney, Tehama County
Post Office Box 519
Red Bluff, CA 96080

District Attorney, Tnmiry Couwnty
Post Office Box 310
Weaverville, CA 96063

District Auom
22153

Visalia, CA 83291

¢, Tulare County

District Attorney, Tuolumne County
423 N, Washington Streat
Sonora, CA 93370

District Attorney, Ventura Coungy
800 South Vicloria Avenue
Venture, CA 95009

District Atiorney.Yolo County
301 2% Street
Wocedland. CA 65693

District Attorney, Yuba Couniy
215 Fifth Street
Marysville, CA 95901

Los Angeles City Atlorney's Office
City Hall East

200 N Main Street, Rm 800

Los Angeles, CA 90012

San Diego City Attornev's Office
1200 31d Avenue, Ste 1620
San Diego. CA 92101

San Francisco City Attomey’s Office
City Hall, Room 234

1 Drive Carlton B Goodlett Place
San Francisco. CA 94102

San Jose City Attorneyv's Otfice
200 East Santa Clara Street

San Jose, CA 95113
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114 CERTIFIED MAIL VIA PRIORITY MATL

Current President or CEQO District Attorneys of All California Counties
USP Labs LLC and Select City Attorneys

2221 Manana Dr Ste 120 (See Attached Certificate of Service)

Dallas. TX - 73220

Office of the California Attorney General
Prop 63 Enforcement Reporting
513 Clay Swreet, Suite 2000
P.O. Box 70330
Nakland. CA 94612-0350

Re: Notice of Violations of California Health & Safety Code Section 25249.5 et seq.

Dear Addressees:

I'am the Executive Director of the Environmental Research Center ("ERC™) in connection with this
Notice of Violations of California’s Safe Drinking Water and Toxic Enforcement Act of 1986, which is codified
at California Health & Safety Code Section 25249.5 er seq. and also referred to as Proposition 65.

ERC is a California non-profit corporation dedicated to, among other causes, helping safeguard the
public from health bazards by bringing about a reduction in the use and misuse of hazardous and toxic

chemicals, iuqhmt ng a fe environment for consumers and employees, and encouraging corporate
responsibility.

the name of the Company covered by this Notice that violated Proposition 65 is:
USP Labs LLC

The product that is the subject of this Notice and the chemical in that product identified as exceeding
aliowable levels is:

USP Labs LLC Pink Magic 180 Capsules - Lead

On February 27. 1987, the State of California official ly listed lead as a chemical knowr: to cause

developmental toxicity. and male and female reproductive toxicity. On October 1. 1992, the State of California
officially listed lead as chemical known to cause cancer.
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This letter 1s a Notice to USP Labs LLC and the appropriate governmental authorities of the Proposition
65 violations concerning the listed products. This Notice covers all violations of Proposition 65 involving USP
Labs LLC currently known to ERC from the information now available. ERC may continue to investigate other
products that may reveal further violations. A summary of Proposition 63, prepared by the Office of

Environmental Health Hazard Assessment, has been provided to the Noticed Company with a copy of this
letter.

USP Labs LLC has manufactured, marketed, distributed, and/or sold the listed products, which have
exposed and continue to expose numerous individuals within California to the identified chemicals.- The
primary route of exposure to these chemicals has been through ingestion, but may have also occurred through
inhalation and/or dermal contact. Proposition 65 requires that a clear and reasonable warning be provided prior
to exposure to the identified chemicals. The method of warning should be & warning that appsars on the
product’s label. USP Labs LLC viclated Proposition 65 because the Company has failed to provide an
appropriate warning to persons using these products that they are being exposed to the identified chemical.

Pursuant to Section 25249.7(d) of the statute, ERC intends to file a citizen enforcement action sixty days
after effective service of this Notice unless USP Labs LLC agrees in an enforceable written instrument to: (1)
reformulate the listed products so as to eliminate further exposures to the identified chemicals: and (2) pay an
appropriate civil penalty. Consistent with the public interest goals of Proposition 65 and ERC °s objectives in
pursuing this Notice, ERC is interested in seeking a constructive resolution to this matter. Such resoluticn will
avoid both further unwarned consumer exposures to the identified chemicals and exper

nsive and time consuming
fitigation.

Please direct ail questions concemnit
Addison Street. Berklev. California 94704-

/)

1g this notice to ERC’'s attorney, Michael Freund, address: 1913
1101, telephone no.: 510-540-1992, e-mail: Freund]@aol.com.

Sincerely,

/ /i
Oy

Chris Heptinstall
Executive Director
Environmental Research Center

co: Karen Evans

Atachments
Certificate of Merit
Certificate of Service
OEHHA Sunmimary (1o USP Labs LLC only)
Addnional Supporting Information for Cernificate of Merit (to AG only)
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CERTIFICATE OF MERIT

Re: Environmental Research Center’s Notice of Proposition 65 Violations by USP Labs LLC
i, Michael Freund, deciare:

[ This Certificate of Merit accompanies the attached sixty-day Notice in which it is alleged the party
identified in the Notice violated California Health & Safety Code Section 25249.6 by failing to
provide clear and reasonable warnings.

2. lam an attorney for the noticing party.

2
sy

have consulted with one or more persons with relevant and appropriate experience or expertise who
ave reviewed facts, studies, or-other data regarding the exposure to the iisted chemical that is the
subject of the Notice.

4. Based on the information obtained through those consuitants, and on other information in my
possession, I believe there is a reasonable and meritorious case for the private action. I understand

that “reasonable and meritorious case for the private action” means that the information provides a

credible basis that all elements of the plaintiff's case can be established and that the information did

not prove that the alleged violator will be able to establish any of the affirmative defenses set forth in
the statute.

Along with the copy of this Certificate of Merit served on the Attorney General is attached
additonal factuel information sufficient to establish the basis for this Certificate, including the
information identified in California Health & Safety Code §25249.7(h)(2), i.e.. (1) the identity of the

persons consuited with and relied on by the certifier, and (2) the facts, studies, or other data reviewed
by those persons.

A

Michael Freund
Attorney for Environmental Research Center

Dated: January 14, 2011
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CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury under the laws of the State of California that the
tollowing is true and correct:

1 am a citizen of the United States, over the age of 18 years of age, and am not 2 party to the within
entitled action. My business address is 306 Joy Street, Fort Oglethorpe, Georgia 30742

On January 14, 2011, T served the following documents: NOTICE OF VIOLATIONS OF
CALIFORNIA HEALTH & SA:*ET& CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT; “THE
SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF 1986 (PROPOSITION 65): A
SUMMARY™ on the following parties by placing a true and correct copy thereof in a sealed envelope.

addressed to the party listed below and depositing it in a US Postal Service Office for delivery by Certified
Mail:

Current President or CEO
USP Labs LLC

2221 Manana Dr Ste 120
Dallas, TX - 73220

On January 14, 2011, I served the following documents: NOTICE OF VIOLATION, CALIFORNIA
HEALTH & SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT; ADDITIONAL
SUPPORTING INFORMATION FOR CERTIFICATE OF MERIT AS REQUIRED BY CALIFORNLA
HEALTH & SAFETY CODE §25249.7(d)(1) on the following parties by placing a true and cormect copy

thereof in a sealed envelope, addressed to the party listed below and depositing it in a US Postal Service Office
for delivery by Certified Maijl:

Office of the California Attorney General
Prop 65 Enforcement Reporiing

15135 Clav Street, Suite 2000

Post Office Box 703530

QOakland, CA 94612-0330

On January 14. 2011, I served the following documents: NOTICE OF VIOLATION, CALIFORNIA
HEALT H « SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT on cach of the parties on the
\e vice List antached hereto by placing a true and correct copy thereof in a sealed envelope, addressed to each
of the parties on the Service List attached hereto, and depositing it with the U.S. Postal

Service for delivery
by Priority Mail.

Fxecuted on January 14, 2011, in Fort Oglethorpe, Georgia.

Chris Heptinstall
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Service List

Distric: Avarney, Alameda County
ireet, Room %00
Gekland CA 64612

Distnict Aworney. Alpine Counny
P O.Box 248

Markieevilic, CA 96120

Us*r*c: \ro ey, Butte County
= County Ceater Drive
Qmm!a ca 35965

397 ,\iarxc: S:rc:a
~ 5

Colusa €A 93232

Disiict Aomey, Contra Cosz County
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Martinez, (A 24533

Distriet Anorney. D2l Norte Counny
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Creseent L”\ 5

Distct Attomer . Inve Counn
230 W Line Street

o, A 93314

et Attuiney. Kemn County
5 Truxtun Avenue
ersticid. (CA 93301

) el seq.

Distniet Atomey, Kings County
1400 West Lacey Boulevarg
Haunford, CA 93230

Distict Attorney, Lake County
7'55 N Forbes Street
Laxeport, CA 95453

District Atorney, Lassen C omtx
220 South Lassen Street, St
Susanviile, CA 96130

Dismict Attorney, Los Angeles County
210 West Temple Sweet. Rm 345
Los Angeles, CA 90012

Distict Atorney, Mdm County
209 West Yosemite Avence
Madera, CA 93637

District Attomey, Marin County
3503 Civic Center. Room 30
San Rafae], CA 24303

Distnet Anomiey, Maniposa County
Post Office Box 730
Mariposa, CA 95338

ttorney, Mendocine County
Post Ofﬁc: Box 1000
U

District Atiomney, Modoc Counny
202 S Court Street, Room 202
Alturas, CA 961014020

District Attomey. Mono County
Post Office Box 617
Bridgeport, CA 93517

District Aromey, Manterey Counny
230 Church Street, Bldg 2
Saiinas, CA 93501

District Auorney. Napa County
$31 Parkway Mail
Napa, CA 945359

isrict Attorney. Nevada County
}O Union Street
vada Citv, CA 93954
Disuict Avomey, Or
401 Civic Center Drive West
Santa Ara, C C




Notice of Violations ot California Health & Safety Code §25249.5 ez seyq.
January 14,2011
Page 6

Disuict Antorney, Placer County
10819 Jusuce Center Drive, Ste 240
Roseviile, CA 95678

Distnict /«-"omc\' Plumas County
520 Main Street Room 404
Quincy, C 5

1siict Anomey, Riverside County
4075 Main Sueet, {st Fioer
Riverside, CA 92501

Distnct Afiorney. Sacramento County
5G1 “G" Street
Sacramenio, CA 9381

District Aromey, San Benito County
419 Fourth Street, 2™ Floor
Hollisier, CA GJ(L

Dustrict Anorney San Bernerdino County

guniam View Avenug
Sap Bemnardine, CA 52415-0004

Distet Atiomiey, Sar Diege County
330 West Broadwav, Room 1300
San DI:C\) CA 92101

arpara Street
. CA 93108

. Sara Clara County

70 West Had Sueet

San Jose, CAWSLIO

Dhsirict Ao

PO Box

District Attorney, Siskivou Courty
Post Office Box 986
Yreka, CA 96097

Distiicr Anorney, Solano Counay
675 Texas Street, Ste 4300
Fairfield, CA 64333

District Atorney, Sonoma Couniny
500 Administration Drive, Room 212)
Santa Rosa, CA 65403

District Antorney, Stanislaus Counn
832 12% Streex, Ste 300
Modesto, CA 95353

District Atorney, Sutter County
446 Second Street
Yuba City, CA 95991

District Auorney, Tehama County
Post Office Box 519
Red Bluff, CA 96080

District Attorney, Trnity County
Post Office Box 310
Weaverville, CA 96093

District Anorney, Tulare County
221 S Moonev Avenue, Room 224
Visalia, CA 93291

District Atomes
423 N Washir
Sonora, CAS5370

Tuolumne Coungy

reat

D

[

District Azomney, Ventura County
800 South Victona Avenuz
Ventura, CA 93009

Diszict Anomey, Yolo Courty
301 2" Street
Woodland, CA 53693

Distict Attomey, Yube County
215 Fifth Street
Marysville, CA 9

Los Angeles City Attorney's Oifice
City Hall East

200 N. Main Street, Rm 800

Los Angeles, CA 90012

San Diego City Amomey's Ottice
1200 3rd Avenue, Ste 1620
San Disgo. CA 52101

San Francisco Citv Altoruey’'s OfTice
City Hall, Room 234

i Drive Carlton B Goodiett Place
San Francisco. CA 94102

n Jose 1y Attorney's Office
200 East Sanwa Clar
San Jose, CA 9571
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Michael Freund & Associates
1915 Addison Swreet, Suitz 105
Berkeley, CA 94704
Voice: 510.540.1992 - Fax: 510.540.5543
Michael Freund, Esq. OF COUNSEL..

Ryan Hoffman, Esq. Denise Ferkich Hoffman, Esq.

January 10, 2014

NOTICE OF VIOLATION OF
CALIFORNIA HEALTH & SAFETY CODE SECTION 25249.5 ET SEQ.
(PROPOSITION 653)

Dear Alleged Violator and the Appropriate Public Enforcement Agencies:

[ represent Environmental Research Center (“ERC”), 3111 Camino Del Rio North, Suite 460, San Diego.
CA 92108: Tel. (619) 500-3090. ERC’s Executive Director is Chris Heptinstall. ERC is a California non-profit
corporation dedicated 10, among other causes, helping safeguard the public from health hazards by bringing about a
reduction in the use and misuse of hazardous and toxic chemicals, facilitating a safe environment for consurmers
and emplovees, and encouraging corporate responsibility.

ERC has identified violations of California’s Safe Drinking Water and Toxic Enforcement Act of 1986
{"Proposition 657), which is codified at California Health & Safety Code §25249.5 er seg., with respect to the
products identified below. These violations have occurred and continue to occur because the alieged Violator
identified below failed to provide required clear and reasonable warnings with these products. This letter serves as
a notice of these viciations to the alleged Violator and the appropriate public enforcement agencies. Pursuent to
Health and Safety Code Section 25249.7(d), ERC intends to file a private enforcement action in the public interest
60 days after effective service of this notice unless the public enforcement agencies have commenced and are
diligently prosecuting an action to rectify these violations. .

General Information about Proposition 65. A copy of a summary of Proposition 63, prepared by the
Office of Environmental Health Hazard Assessment, is enclosed with this letter served to the alleged Violator
identified below.

Alleged Violator. The name of the company covered by this notice that violated Proposition 65
(hereinafter the “Violator™) is:

USPLabs, LLC dba USPlabs, LLC

Consumer Products and Listed Chemicals. The products that are the subject of this notice and the
cnemical in those products identified as exceeding allowable levels are:

USPlabs LLC OxyElite Protein Powder Milk Chocolate — Lead
USPiabs LLC OxyElite Protein Powder Vanilla Ice Cream — Lead
On February 27. 1987, the State of California officially listed lead as a chemical known to cause
developmental toxicity, and male and female reproductive toxicity. On October 1, 1992, the State of California

officially listed leac and lead compounds as chemicals known to cause cancer.

It shouid be noted that ERC may continue to investigate other products that may reveal further violations
and result in subsequent notices of violations.
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Route of Exposure. The consumer exposures that are the subject of this notice result from the purchase.
acquisition, handling and recommended use of these products. Consequently, the primary route of exposure to
these chemicals has been and continues to be through ingestion, but may have also occurred and may continue to
occur through inhalation and/or dermal conract.

Approximate Time Period of Violations. Ongoing violations have occurred every day since at least
January 10, 2011, as well as every day since the products were introduced into the California marketplace, and will
continue every day until clear and reasonable warnings are provided to product purchasers and users or unti} these
known toxic chemicals are either removed from or reduced to allowable levels in the products. Proposition 65
requires that a clear and reasonable warning be provided prior to exposure to the identified chemicais. The method
of warning should be a warning that appears on the product label. The Violator violated Proposition 65 because it

ailed to provide persons handling and/or using these products with appropriate warnings that they are being
exposed to these chemicals.

Consistent with the public interest goals of Proposition 65 and a desire to have these ongoing violations of
Calitormia iaw quickly rectified, ERC is interested in seeking a constructive resolution of this matter that includes
an enforceable writien agreement by the Violator to: (1) reformulate the identified products so as to eliminate
further exposures 1o the identified chemicals, or provide appropriate warnings on the iabels of these products; and

(2) pay an appropriate civil penalty. Such a resolution will prevent further unwarned consumer exposures 1o the
" adentified chemicals. as well as an expensive and time consuming litigation.

ERC has retained me as legal counsel in connection with this matter. Please direct all communications
regarding this Notice of Violation to my attention at the law office address and telephone number indicated
on the letterhead.

_—
Sincerely,

Michae! Freund

Atrachments
Certificate of Merit
Certificate of Service
OEHBA Summary (to USPLabs, LLC dba USPlabs, LLC and its Registered Agent for Service of :’rocess
only)
Additional Supporting Information for Ceruificate of Merit (to AG only)
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CERTIFICATE OF MERIT

Re:  Environmental Research Center’s Notice of Proposition 65 Violations by USPLabs, LLC
dba USPlabs, LL.C

. Michael Freund. declare:

L. This Certificate of Merit accompanies the attached 60-day notice in which it is alleged that the
party identified in the notice violated California Health & Safety Code Section 25249.6 by failing to
provide clear and reasonable warnings.

2. Iam an attorney for the noticing party.

3. I have consulted with one or more persons with relevant and appropriate experience or expertise
who have reviewed facts, studies, or other data regarding the exposure to the listed chemicals that are the
subject of the notice. '

4. Based on the information obtained through those consultants, and on other information in my
possession, I believe there is a reasonable and meritorious case for the private action. | understand that
“reasonable and meritorious case for the private action” means that the information provides a credible
basis that all elements of the plaintiff’s case can be established and that the information did not prove that
the alleged Violator will be able to establish any of the affirmative defenses set forth in the statute.

5. Along with the copy of this Certificate of Merit served on the Attorney General is attached
additional factual information sufficient to establish the basis for this certificate, including the information
identified in California Health & Safety Code §25249.7(h)(2), i.e., (1) the identity of the persons

consulted with and relied on by the certifier, and (2) the facts, studies, or other data reviewed by those
persons.

L

Michael Freund

Dated: January 1G. 2014
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CERTIFICATE OF SERVICE

I, the undersigned. declare under penalty of perjury under the laws of the State of California that the following is true
and correct:

l'am a citizen of the United States, over the age of 18 years of age, and am not a party 10 the within entitled action.
My business address is 306 Joy Street, Fort Oglethorpe, Georgia 30742. I am a resident or employed in the county where the
mailing cccurred. The envelope or package was placed in the mail at Fort Oglethorpe, Georgia.

On January 10,2014, [ served the following documents: NOTICE OF VIOLATION OF CALIFORNIA HEALTH
& SAFETY CODE §25249.5 £7 SEQ.; CERTIFICATE OF MERIT; “THE SAFE DRINKING WATER AND TOXIC
ENFORCEMENT ACT OF 1986 (PROPOSITION 635): A SUMMARY” on the following parties by placing @ true and
correct copy thereof in a sealed envelope, addressed to the party listed below and depositing it at a2 U.S. Postal Service Office
with the postage fully prepaid for delivery by Certified Mail:

Current President or CEO CT Corporaticn System

USPLabs. LLC dba USPlabs, LLC (USPLabs, LLC dba USPlabs, LLC s Registered
10761 King William Drive Agent for Service of Process)
Dallas. TX 75220 350 North Saint Paul Street
' Suite 2900
Dallas, TX 75201

On January 10, 2014, 1 electronically served the following documents: NOTICE OF VIOLATION, CALIFORNIA
HEALTH & SAFETY CODE §25249.5 E7 SEQ.; CERTIFICATE OF MERIT; ADDITIONAL SUPPORTING
INFORMATION FOR CERTIFICATE OF MERIT AS REQUIRED BY CALIFORNIA HEALTH & SAFETY CODE
§25249.7(d)(1) on the following party by uploading a true and correct copy thereof on the Califernia Attorney General's
website. which can be accessed at https://oag.ca.gov/prop65/add-60-day-notice :

Office of'the California Atorney General
Prop 65 Enforcement Reporting

15135 Clay Swreet, Suite 2000

Oakland, CA 94612-0530

On January 10. 2014, I served the following documents: NOTICE OF VIOLATION, CALIFORNIA HEALTH &
SAFETY CODE §23249.5 ET SEQ.; CERTIFICATE OF MERIT on each of the parties on the Service List attached hereto
by placing a rue and corvect copy thereof in a sezled envelope, addressed to each of the parties on the Service Lict attached
hereto. and depositing it ata U.S. Postal Service Office with the postage fully prepaid for delivery by First Class Mail.

Exceuted on January 10, 2014 in Fort Oglethorpe, Georgia.

~~

R @ . S—
TN \\C{,‘::‘.\;'_-z, e

Tiffany Capehart
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Distnet Anorney, Alamedz Counny
1225 Fallon Street. Suite 900
vakland. CA 94612

District Anornev. Aipine County
.0 Box 248
Markleeville. CA 96120

Uhincet Attomey. Amador County
Tus Courn Street
Fechson, CA 95642

Distnict Attorney |, Burie County

23 County Center Drive, Suite 243
Oroville, CA 95565

ict Attorney. Czlaveras Counny
291 Mountain Ranch Road

San Andreas, CA 93249

anet Attomey, Colusa Counn
Fitth Street Sute 101

Disinet Anormey, Conia Costa Cound
+i% Ward Street
ez CA 94553

Dismmict Aunorney. Dal Norte Counry

District Arorney, El Dorade Couniy

315 Main Strect
Pracenvilie. CA 93667

Disiner Attorney. Fresno County
2220 Tulare Street, Suite 1000
Fresno. CA 93721

Distict Attorney, Glenn County
Post Oifice Box 430
Hows CA 95988

irict Attorney, Humbolidt County
825 3ti Streer 4% Floor
Eurckn. CA 65501

Tt Attorney, Imperial Counts
O West Main Street Ste 102

vl Ceoniro, CA 92243

Disiriet Attomey, Inve County
TAUW Line Strect

Hivnop, (A 93514

Disunt Anorney. Kern County
S Ty

3 Truxtun Avenue
Bakersfield. CA 93301

Misirict Atorney. Kings County
1200 West Lacev Boulevard
" Hanjord CA 93230

Distict Attorney, Lake County
233 N Forbes Street
Lakepor. CA 95453

District Antorney. Lassen Counny
220 Souih Lassen Street. Ste. 8
Susanvide, CA 96130

Service List

Distict Atiorney, Los Angeles County
210 West Temple Street, Suite 18000
Los Angeles, CA 90012

Distnict Attormey, Madera County
209 West Yosemite Avenue
Madera. CA 93637

District Attomey, Marin County
3501 Civic Center Drive, Room 130
Szn Rafael. CA 94903

District Attorney, Mariposa County
Post Office Box 730
Mariposa, CA 95338

District Attorney, Mendocino County
Post Office Box 1000
Ukizh, CA 95482

District Attorney, Merced County
330 W. Main Street
Merced. CA 93340

District Attomey, Modoc County
204 S Court Street, Room 202
Alturas, CA 96101-4020

District Attorney, Mono County
Post Office Box 617
Bridgeport, CA 93317

District Attomney, Monterey Counfy
Post Office Box 1131
Satinas. CA 93902

District Atorney, Napa County
931 Parkway Mail
Napa. CA 64359

Distnict Attorney, Nevada County
110 Union Street
Nevada City, CA 93959

District Aworney, Orange County
401 West Civic Cener Drive
Santa Ana, CA 9270}

Distnict Attorney, Placer County
10810 Justice Center Drive, Ste 240
Roseviile, CA 93678

District Attorney, Plumas County
320 Main Street, Room 404
Guincy. CA 93971

District Auorney, Riverside County
3960 Orange Street
Riverside, CA 92501

District Attorney, Sacramento County
901 ~G” Street
Sacramento, CA 95814

Dustrict Attorney, San Benito County
419 Fourth Street, 2™ Floor
Hollister, CA 95023

District Attorney, San Bernardino County
316 N. Mountain View Avenue
San Bemardino, CA 92415-0004

District Anorney, San Diego Coumy
330 West Broadwav, Suite 1300
San Diego. CA 9210}

District Attorney, San Francisco County
850 Bryant Street, Suite 322
San Francsico, CA %4103

District Atorney, San Joaguin County
222 E. Weber Ave. Rm. 202
Stockton, CA 95202

District Attorney, San Luis Obispo County
1035 Palm St, Room 430
San Luis Obispo, CA 93408

District Attorney, San Matec County

400 County Crr., 3 Floor
Redwood City, CA 94063

District Attorney, Santa Barbara County
112 Santa Barbara Street
Santa Barbara, CA 9310}

District Attorney, Santa Clara Counry
70 West Hedding Street
Sen Yose, CA 95110

District Atiorney, Santa Cruz County
701 Ocean Street, Room 200
Santa Cruz, CA 95060

District Avomey, Shasia County
1355 West Street
Redding, CA 96001

District Attorney, Sierra County
PO Box 437
Downieville, CA 95936

District Attorney, Siskivou Courty
Post Office Box 986
Yreka, CA 96097

District Attorney, Solano County
675 Texas Street, Ste 4500
Fairfield, CA 94533

Dustrict Attorney, Sonoma County
600 Administration Drive,

Room 212J

Santz Rosa. CA 95403

District Attorney, Stanislaus County
832 12" Street, Ste 300
Modesto, CA 935354

District Attorney, Sutter County
446 Second Street
Yuba City, CA 95991

District Attorney, Tehama County
Post Office Box 519
Red Bluff, CA 96080

District Attorney, Trinity County
Post Office Box 310
Weaverville, CA 96093

District Attorney, Tulare County
221 S. Mooney Bivd., Room 224
Visalia, CA 93291

District Anomey, Tuolumne Coun )
425 N. Washington Streat
Sonora, CA 95370

District Attornev, Ventura Count
300 South Victoria Ave. Suite 314
Ventura. CA 930062

District Attorney. Yolo Counny
301 2™ Street
Woodland, CA 95693

District Attomey, Yuba Counny
215 Fifth Street, Suite 152
Marysville. CA 93901

Los Angeles City Attormey's Oftica
City Hal! East

200 N. Main Street. Suite 800

Los Angeies, CA 90012

San Diego City Attorney's Otfice
1200 3rd Avenue, Ste 1620
San Dicgo, CA 92101

San Francisco. Oty Attorney
City Hall, Room 234

i Dr Carlton B Goodlen PL
San Francisco, CA 94102

San Jose City Anorney's Oftice
200 East Santa Clara Street.
16" Floor

San Jose. CA 95113



