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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO
MATEEL ENVIRONMENTAL JUSTICE ' Case No. CGC — 11— 509694
FOUNDATION . ; S
. . CONSENT JUDGMENT
Plaintiff, . ' [PROFOSED] AS TO DEFENDANTS
: ' : ' D&J LUMBER CO, INC. ,
V.

Defendants.

1. INTRODUCTION
1.1  OnMarch 30, 2011, the MATEEL ENVIRONMENTAL JUSTICE FOUNDATION

(“Plaintiff MEJF”) acting on behalf of itself and the general public, filed the Complaint in this
action (“Complaint™), for civil penalties and injunctive relief in San Francisco Superior Court,

Case No. CGC-11-509694, against defendants D&J LUMBER CO., INC. (“Settling Defendant”)
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37| seq. (Proposition: 65) ~by f4iling to give cl_ear and reasonable'warmngs to those residents of

- California who handle and use lumber products, "inél'uding but not limited to railroad ties, that are :

‘Complalnt was based upon a:60-Day Notlce letter dated November 12 2009 sent by MEJF to
1 Settlmg Defendant -the Callforma Attorney General a11 Drstnct Attorneys, and all C1ty Attorneys

‘Defendan't, the California Attorney General, all District Attorneys, and all City Attorneys with
.and/or pentachlorophenol The parties st1pulate that the complamt in this action is hereby amended |

18 { to mclude the allegatrons made in this notice letter that the term “Covered Products” shall include -

include copper chromated arsenate.

The Complamts allege, among other things, that Settlmg Defendant v1olated provisions of the Safe friay
Drinking Water and Toxic Enforcement Act of 1986, Health and Safety Code Sectrons 25249. 5 et‘“ i

treated wrth creosote and/or pentachlorophenol also referred to herein as “Covered Products” that. -
. ' , 65 hsted chemicals: creosotes |

0 : ﬂuoranthene benzo[a}pyrene chrysene

with populatr_ons exceeding 750,000. 4
1.2 On September 22, 2011, Mateel sent an additional 60-Day Notice letter to Settling

populations exceeding 750,000, alleging that Settling Defendant was additionally in violation of

Proposition 65 for the sale used guardrail posts treated with cooper chromated arsenate, creosote:

the products identified in the notice letter, and that the term “Wood Treatment Chemicals” shall
. \ )

13 Settlmg Defendant is a business that employs more than ten persons, and markets or
sells lumber products including railroad tres and guardraﬂ posts, that contain the above-listed
chemicals. Pursuant to Health and Safety Code Section 25249.8, creosotes, pentachlorophenol,
benzo[b]fluoranthene, benzo[k]fluoranthene, benzo[alpyrene, chrysene, dibenz[a,h,]anthracene,
hexachlorobenzene, .indeno[1,2,3-cd]pyrene, naphthalene, polychlorinated dibenzo-p—dioxins,
polychlorinated dibenzoﬁlrans, and copper chromated arsenate are chemicals known to the State of
California to cause cancer and/or reproductive toxicity. Plaintiff MEJF alleges that handling and

use of railroad ties that are marketed or sold by Settling Defendant for use in California results in
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no[l 2 3-cd]pyrene naphthalene polychlormated-;:"f»ff-, .

: drbenzo-p-dioxms and polychlonnated dibenze (“Wood Treatm(ent Chemlcals”) The R



Y

exposures to: the above—hsted chemrcals and. requlres a warmng under Proposrtlon 65 pursuant to P I

R 3 “Health and Safety Code Section 25249 6. Settlmg Defendant demes that a Warmng is‘required.

15 “Defendants as to the acts alleged in. the Complamt that venue is proper. in'the County of San;

. = fFrancrsco and that this: Court has;
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.~and resolutlon of the allega‘ti@ns
have been ralsed by any person or ntity't

: -facts alleged therem or ansrng therefrom or related to

3. | For purposes of this Conserit Judgment the partres stlpulate that th1s Court has Junsdmtlon over the

" -allegatrons of violations contamed in the Complarnt and personal Junsdrctlon over Settling.

'udent asa full settl'

: 'o- enter this: Conse

clalms Whmh wer

: 1rect1y or mdlrectly, )

1 4 This Consent i udent resoives clalms that are demed and dlsputed Thepart

:enter mto thJS Consent Judgment pursuant to a. full and ﬁnal settlement of any and ali clalms |
’ between the parties for the purpose of avoiding prolonged litigation. This Consent Judgment shall :

|| not constitute an admission with respect to any material allegation of the Complaint, each and

every allegation of which Settling Defendant denies, nor may this Consent Judgment or

‘| compliance with it be used as evidence of any wrongdoing, misconduct, culpability or lial)ility on

- the part of Settling Defendant

. - 1.5 For purposes of this Consent Judgment the term “Covered Products means those

: lumheriproducts, including but not limited to railroad t1es and used guardrail posts, that are ,treated

with copper chromated arsenate, creosote and/or pen‘tachlorophenOI offered for sale by Settling '

j Defendant The term “Effective Date” nmeans 5 90 days after entry of this Consent Judgment. k
2. SETTLEMENT PAYMENT |

21 Sett]mg Defendant shall pay $9,500.00 to the Klamath Environmental Law Center
(“KELC?”) to cover Plaintiff’s attorneys’ fees and costs.
2.2 Settling Defendant shall also pay~$1’,000.'00‘ in civil penalties. Mateel waives its
entitlement to 25% of this amount, and thus the entire amount of civil penalties shall be made

payable, pursuant to the statute, to the Office of Environmental Health Hazard Assessment

(OEHHA).
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' Foundatlon for use toward reducing- exposures to toxic chenncals and other pollutants and toward o
toxic: chemwals The partles agree and acknowledge that the chantable contnbutrons made
"Partres for restrtutron agamst the S mg ‘Defendant e e

, ,respectrve counsel"so that t‘h'ey aire

approval of this. Consent Judgment lefendant’s counsel shall no

‘~¢ °°\!°~ R R R

.:Envrroental Law Center upon recelpt of the ﬁmds If the Consent Judgment is. not approved
' and the provisions of this Consent _]udgment shall become null and v01d If the Consent Judgment

- is approved and entered by the Court, on that day Defendant’s counsel shall ensure the above -

|| described payments are delivered, via UPS or Fedex for next business day dellvery, to Klamath

: between MEJF, acting on behalf of 1tself and (as to those matters raised in the 60-Day Notrce |

23 Addrtlonally, Settlmg Defendant shall pay $l 500 00 to the EcoIogrcal Rrghts o e

mcreasmg consumer worker and commumty awareness of health hazards posed by lead and other R

: :pursuant to this’ sectron shall not be censtrued asa credrt agamst the personal clarms of absent th1r 4o

24 - The ab__oy_e desc' yments shall be forwar‘ d by Settlmg D

erved at: least 5 days prior to: the heanng date sche,;

via emall Klamath

,w1thm 120 days of the date scheduled for approval the above descnbed payments shall be returned i

Environmental Law Center.
3.  ENTRY OF CONSENT JUDGMENT
3.1 The"parties'hereby»request that the Court .promptly enter this.Cons'ent' Judgment,
Upon entry of the Consent Judgment; Settlmg Defendant and MEIJF waive their respectlve rights to
a heanng or trial on the allegations of the Complaint. ' | {
4. MATTERS COVERED BY THIS CONSENT JUDGMENT

4.1 Th1s Consent Judgment is a final and binding resolutron, as to Covered Products o

Letter) the general public, and Settling Defendant of: (i) any violation of Proposition 65 (including |
but not limited to the claims made in the Complaint); and (i1) any other statutory or common law
claim to the fullest extent that any of the foregoing described in (i) or (ii) wcre or eould have been'
asserted by any person or entity acting on behalf of the public against Settling Defendant or its
past, present and future parents, subsidiaries affiliates, predecessors, successors, and assigns, and

with respect to Settling Defendant and these other entities, each of their past, pr.esent, and future
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S 1 ofﬁcers directors, employees shareholders members and agents (“Released Entltles”), based on. .

~lits or their exposure of persons to Wood Treatment Chemrcals from Covered: Products and. thelr
-failure to provide a clear and reasonable wammg of exposure to such mdrvrduals Asto alleged

4 - exposures to Wood Treatrnent. ChechaIS from Covered Products comphance w1th the terms of

this Consent Judgment resolves any i -1ssue, now and in the future, concerning compl-_iance by

9 clalms made and the chemlcals 1dent1ﬁed in the 60-Day Notrce Letter | i _
4.2 As to alleged exposures to wood treatment chemicals set forth above from Covered

| Products, MEJF by and on behalf of 1tse1f and its respectlve agents successors: and assig ons, waives | ..

12 anyand all rights to institute any form of legal actron, and releases all claims against Setth_ng_
13- | Defendant and the Released Entities, whether, under Proposition 65 or otherwise, arising out of or- -
14 | resulting from, or. related directly or indirectly to, in whble orin part, the Covered Products, |

15 including but not limited to any exposure to, or failure to warn with respect to, the Covered
16 _Products that was or could have been alleged by Plaintiff against any of the Released Entities
o 17| based on the facts alleged in the'Complaint, or factssrm11arto those"alleged(referred‘to o
e :.; 18 -collectit/ely in this paragraph as the “Claims”). In ft;rtherance of the foregoing, as to alleged. | ‘
19 | exposures to Wood Treatment Chemicals from Covered Products, MEJF hereby waives any and all
- 20v rights and benefits which it now has, or m the future may_ha\re; conferred upon it with respect to
21 Jthe Claims by virtue of the provisions of section 1542 of the California Civil Code, which provides |

22 las follows

123 | A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR AT

24 THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM,

' MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH THE

25
DEBTOR.

26 ) »

27 4.3  MEJF understands and acknowledges that the signjﬁcance and consequence of this

28 | waiver of California Civil Code section 1542 is that even if MEJF suffers future damages arising
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Jout of or resultmg from, or related dlrectly or mdlrectly to, 1n whole-or in: part the Covered
| Products including but not 11m1ted to any exposure to, or fallure to warn: w1th respectto exposure

to, Wood Trfeatment Chemicals from Covefed Products IV[EJF w1ll not be able to make any clalm

3 -other mdwrdual or orgamza‘non Furthermore NEJF : acluowledges that-lti intend:
| .,consequences for any such Clalms as: may ex1st as of the date of this- rele i1 MEJF doe
{ not. know ex1st «and whrch if. known would matenally affect\thelr decrsron to; ent,er mto thls - e
' 'Consent Judgment regardless of whether their lack of knowledge 18- the result of 1gnorance :

: oversrght error, neghgence or any other cause.’ _
5 ENFORCEM?ENT OF JUDGMENT 1 s o i B '. TR OOt o T 15
‘hereto. The parties may, by noticed motion or order to show cause before the Superior Court of -

| contained herein. A Party may enforce any of the terms andconditions of this Consent Judgment

terms and condltlons of- thlS Consent Judgment and attempts to resolve such Party S. fallure to

; comply in an open and good faxth manner.

| for those damages agamst Setthng Defendant or the Released Entmes prov1ded however Plamtlff ‘

cannot and expressly does not release. any. claims for personal mjury that could be brought by any

51  The terms of this Consent Judgment shall be enforced exclusrvely by the part1es
San Francisco County, giving the notice required by law, enforce the terms and conditions

only after that Party first provides 30 days notice to the Party allegedly fallmg to comply w1th the

5.2 Inany proceeding brought by either party to enforce this Consent Judgment such:
party may seek whatever ﬁnes costs, pena1t1es or remedles as may be provided by law for any :
violation of Proposition 65 or this Consent Judgment

6. MODIFICATION OF JUDGMENT

6.1  This Consent Judgment may be modified only upon written agreement of the parties
and upon entry of a modified Consent Judgment by the Court thereon, or upon motion of any party
as proyided by law and upon entry of a modified Consent Judgment by the Court.

7. © CLEAR AND REASONABLE WARNINGS
7.1 The-requirements of this paragraph shall apply oniy to Covered fro'ducts that are

offered for sale in California by Settling Defendants after the Effective Date. Settling Defendant
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e T e
1 shall provrde a: warnmg for all Covered Products that are offered for sale in Cahforma by placmg a { S
T2 warnmg or warnmgs at their stores as set forth in e1ther subparagraph 7 2or7. 3 '
- 3 | 7 2 Yard Warmng Settlmg Defendant may provrde clear and reasonable warnmgs by % C &
o 4 placmg a not1ce that is visible to consumers in each locatlon where rallroad t1es are dlsplayed for ' 1
5‘ | sale m 1ts stores or yards in Cahforma The Warmng shall state H
G ' G Raﬂroad tres [or other Covered Product] co :
o I :{the State of Cal1forn1a to cause cancer, b1rth defects ctive ..
8 }harm Wear gloves when. handlmg this. product. Not recor ndedfor use .w,t:'th-. -
9l ay-structures or garden be " o |
"-“{; 10 ‘ . / .
1 ,1-‘.’-* - product. Not: recommended for use thh play structures or garden b ~ds”‘vrshall be in bold 1ta_
12 | text. Each sign shall be no smaller than 8.5 mches x 11 inches, and the form and type shall be N
- '13 -substantially similar to that which is attached hereto as Exhibit A (herelnafter, the “Warning
14 | Sign”). A warning may be considered “visible to consumers” if it is placed next to the pricing
15 | information for the Covered Product so that the customer has an unobscured view of the warning,
16 but in no event shall such a warning be placed more than 10 feet from where the product is
17 _ dlsplayed | o -

18 73 Product- Tags: Setthng Defendant may, at 1ts optron, provrde clear and reasonable
19 | warnings by affixing a warning tag to each railroad tie offered for sale in its stores or yards in
20 California. The warmng tags shall state: |
: 21 ’  “WARNING: Raﬂroad ties [or other Covered Product] contain chemlcals known

42'2‘ _ to the State of California to cause cancer, birth defects and other reproductrve

23 harm. Wear gloves when handling this product. Not recommended for use with

24 play structures or garden beds.” | .i . |

25 The word “WARNIN G” shall be in bold text, and the phrase “Where glove when
26 | handling this product. Not recommended for use with play structures or garden beds” shall be
.- 27 | in bold italic text. Each sign shall be no smaller than 3 inches x 5 inches, and the form and type
28 |
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-‘-the party represented and legally to bmd that party ‘
19 DUTES LIMITED TO CALl*‘.:_{ NIA - .f e

shall be substantlally sumlar to. that which. is attached hereto as: Exhlblt A (heremafter the

‘ “Product Tag”).
8. AUTHORITY TO STIPULATE . -
“8.1 - Each s1gnatory to th1s Consent Judgment certlﬁes that he or she is fully authonzed

. }by the party he or she: represents to enter into tlns Consent Judgment and to execute 1t on behalf of

9 1 Th1s Consent Judgment shall have no effeet on: Covered Products seld by Settl"i g

‘;Defendants outside the State ofCahforma S . o " o SRR :
1 1;‘01.« SERVICEON THE ATTORNEY GENERAL e e A

. JOJ KELC shall serve'a copy of thls Consent Judgment, s1gned by all partles on the
California Attorney General on behalf of the partles so that the Attorney General-may review this
Cons_ent Judgment prior to its submittal to the Court for approval. No sooner than forty five (45)
days after the Attorney General has received the ‘aforementioned copy of this Consent Judgment,
and in the absence of any written objection by the Attorney General to the terms of this Consent
Judgment, the parties may then submit it to the Court for approval.

1. ENTIREAGREEMENT
11.1 Th1s Consent Judgment contains the sole and entire agreement and- understandin‘g'ot‘ 1
the parties with respect to the entire subject matter hereof and any and all prior discussions_;

negotiations, commitments and understandings related hereto. No representations, oral or

| otherwise, express or. nnphed other than those contamed herem have been made by any party

hereto No other agreements not speclﬁcally referred to herem oral or otherw15e shall be deemed
to exist or to bind any of the parties. |
12. GOVERNING LAW |
'12.1  The validity, construction and performance of this Consent Judgment shall be
governed by the laws of the State of California, without reference to any conflicts of law

provisions of California law.

i
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1| 13.  EXECUTIO

| R 5 Thns onSﬁnt udgmentmay beexecutedmcounterpartsandby eansoffacsnnlle, 1

| which taken togettier shall be deémed to conistitute one doctiment

days after approval b

RERV
14 [/
15 |/
16 [/
SR vA
18y
19 [/
E
2a |
2l
23 |u
24 /1
25 [/
26 | //
27 |/

28 |1/
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' Class Ma11

| DATED:

15 'NOTICES e i o
15 ~1 Any notlces under thls ConSent Judgmentshall be by persanal dehvery of" Flrst R B

Ifto MEJF: Wﬂham Verick, Esq
T s N Klth Envuonmenta_l Law Center

‘FOUNDA‘TI.N

P . BY: ‘ .
: WILLIAM VERICK

DATED: D&J LUMBER CO., INC.

o ITS:

IT IS SO ORDERED, ADJUDGED AND DECREED:

DATED:

JUDGE OF THE SUPERIOR COURT
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