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SUPERIOR COURT OF THE STATE OF CALIFORNIA
CITY AND COUNTY OF SAN FRANCISCO
UNLIMITED JURISDICTION

| MATEEL ENVIRONMENTAL JU STICE

FOUNDATION,
Plaintiff,

‘__,f

FELIX STORCH, INC.

. Deferidant.
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Case No. CGC-12-521622

 CONSENT JUDGMENT AS TO
DEFENDANT FELIX STORCH, INC.
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1. INTRODUCTION

1.1 , Onor about September 22,2011, plamtrff Mateel Envrronmental Justice
Foundatlon (“MBIF”), provrdcd a 60 day Notice of Violation to the Callfornla Attomey
General, the District Attornéys of each county in California, the City Attorneys of every
California city with a population greate’r than 750,000, and defendant FELIX STORCH
INC. (“STORCH"), aileglng that STORCH, ‘through its sales in Cahforma of beer taps,
faucets and dispensing equipment that contain lead was in violation of Cahf\orma I-[ealth

and Safety Code__§ 25249.5 et seq., (“Proposition 65”) by knowingly and intentionally -

exposing persons to lead, a product known to the State of California to cause cancer and/or

birth defects or other reproductive harm, without first providing a clear and reasonable

warning. _ ‘
12 .On or about, June 15, 2012, MEIJF, acting in the puolic interest pursuant to
Health and Safety Code § 25249.7(d), filed a -Compiaint for Civil.Ponalfies and Injunctive
Relief in this action in San Frarcisco County Superior Court, Case No.._ CGC-12-521622
against STORCH based on the allegations contained in the;September_ 22, 2011 Notio_e |
Letter. MEJF alleges in the Complaint that STORCH is a bus.incss that employs more than

ten persons and manufaoruros, distributes and/or markets within the State of Californ'ra beer

taps, faucets and dispensing equipment that contains lead. Pursuant to Proposition 65, lead

and lead compounds are chemicals known to the State of California to cause cancer and.
reproductlve toxicity. MEJF further alleges that beer taps, faucets and dlspcnsmg
equlpment that are manufactured, distributed, sold and/or marketed by STORCH for use in
Calrfornla, require a warmng under PI‘OpOSltlon 65

L3 " For purposes of thxs Consent Judgment only, the Partres stlpulatc that this
Court has jurisdiction over the. allcgatrons of vrolatrons contained in the 60 Day Notice
Letters and Complaint and personal Junsdlctxon over STORCH as to the acts alleged in the
Complaint, that veriue is proper in the County of San Francisco and that this Court has

jurisdiction to enter this Consent Judgment as a full and final settlement and resolution of
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the alleg-ation's contained in the Complaint and of all claims- which were or could have been

“raised based on the facts alleged therein or arising therefrom.

- with respect to any allegatlon made in the 60 Day Notice Letters or the Complaint, each and

tpoe.-..r.c\mt.s;'mw

‘contain lead manufactured, that are marketed or sold by STORCH.
-3 INJUNCTIVE RELIEF ' : . : 3
“will not know:ngly stnp for sale Covered Products for use in Caleomla unless the Covered

j Froduct meets the Reformulatlon Standard of paragraph 3.3.1, or both the Reformulation

~ Standard of paragraph 3.3,2 and the Wammg specification of paragraph 3.4.3.

1.4  The Partlcs enter info. thlS Consent Judgment pursuant to a full and final
settiement of disputed claims between the parties for the purpose of avordmg prolonged

lmgatton This Consent Judgment and compllanee with it shall not constltute an admrssmn

e\lery allegation of which STORCH denies, nor may this Consent Judgment or con‘lpliance
with it be used as an admission or evidence of any fact, wrongdoing, misconduct,
culpability or liability on the part of a STORCH. |

2. DEFINITIONS. | |

2.1  The term “Covered Product” means a beer tap, faucet spigot, or other

dispensing equipment made in whole or in part from brass or other copper alloys which

2.2 ‘The term “Effective Date” means the date of entry of this Consent J udgment h

3.1 ‘Atany time more than 120 days after the Effectlvc Date, STORCH agrees that it

. 3.2 Testing Protocol ‘

B 3.2.1. "For each product line or manufaeturing speclﬁcation of 'a Covered Product,

3 units of the Covered Product shail be-selected to be tested. The Covered Products which will be
tested shall be randomly selected using any generally accepted random samplmg method such as
International Standards Orgamzatton 2589—1 (1989).

3.2.2, The Exposure SOlllthIl referred to below shall be a laboratory standard 4

percent acetic acid solution.

3.2.3. Prior to its use in any test of a Covered Product, the Exposure Solution

shall be analyzed for lead, using the method of analysm {with a detectmn limit of 0.05

.3
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mlcrograms of lead per liter of solution) used in the test of the Covered Product under paragraph

- 3.2.7. The analysis shall be condueted usmg a sample of the size set forth in pa:agraph 3.25and}|
by dlspe_nsmg the Exposure Solution into a t:ontamer of the type set forth in such para-graph. Thej
' result shall be the Sample Blank Level.

- 3.2.4. The Covered Product to be tested will be washed in potable water

* containing dishwashing detergent, rinsed and dried and will be sanitized before use with a

commercial sanitizing solution per the manufacturer’s instructions. If the Covered Product
is an unattached faucet, the Covered Product will be attached to a “test vessel” cleslgn‘ed to
accept the Covered Product in a manner similar to a retail version of vessel that
incorporates the Covered Pro.duet and which has also been washed and sanitized. The test
vessel sllall have a lid that will reduce evaporation of the Exposure Solution_during

subsequent steps, shall be of a size to contain a minimum of 3 titers of Exposure Solution,

"and manufactured from a material (such as 300 series stainless steel) that will not leach lead

into the Exposure Solutlon durmg the testing. Noththstandmg the foregomg, any lead that

~does leach from the test vessel shall be added to any lead in the Sample Blank Level and

considered to be a part thereof. If the Covered Product includes a vessel, which contains

1 an extcrnal spigot, the vessel it shall be filled to 2 minimum of 3 liters or its full capacity,

whichever is less.

3.2.5. The Covered Product, or if the Covered Product is an unattached

- faucet, the test ves'eel with the Covered Product faucet attached shall be filled iv_ith the 3

liters of Exposure St)lut_ion. Approximately 250 milliliters of the Exposure Solution shall _

" be dispensed by opening the valve of the faucet and then closing the vaive, and discarded. -

The Exposure Solution shall be held in the test vessel or Covered Product for a i:eriod of 4
hours, during which time no Exposure Solution is to be dispensed and no ingredients or
contaminants or other Eﬁcposttre Solution are o be added. After the 4 hours, 355 milliliters
(12 ounces) are to be dlspensed (drawn) through the faucet by opening the valve The

sample is to be dispensed into a clean PTFE, polyethylene or HDPE container w1th an air-

: tlght lid eontammg an approprlate preservative, if any.

-4-
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1 3.2.6.- An additional sample of 355 milhhters (12 ounces) isto be dlspensed after
2 | 1/2'hour and a third is to be dispensed after an addltlonal 112 bour. .
3 _ 1\’:.2.7. Each Exposure Solutlon sample shall be analyzed for Ie_ad_ using amethod
4 § of analysis which has a detection limit of 0.05 microgram per liter (0.05 og/L) or less. The '
5 | concentration level for the umt of the Covered Product shall be the level of lead that results from.
6 the analysis of' the sample, minus the Sample Blank Level. |

-7 3.2.8. A total of 3 units of the Covered Products shall be tested ‘unless the mean
8 | concentration for any single tested unit of a Covered P-roduct is more than 2 times greater or less
9 ;h'an the mean of the other two units of the Covered Pfoduct,‘ in 'which.ease, a fourth unit shall be

10§ tested. | | |

11 B 3.209. The aver_age concentration level of lead in the eamples diepenaed and
12 | analyzed shall be calculated. The result shall be the Lead Concentration Level for the Covered

13 | Product. Thls level shall apply to all Covered Products whleh are manufactured to the same
14 spec:ﬁcatlons using the same matenals as those tested. - | 7 )
15 3.2. 10 STORCH may rely upon written representations from its suppllers that
16 | these test standards have been met to the extent such reliance-is in good falth.
17 33 Reformulation étandards. . o |

18 | 3.3.1 Any Covefed Product for which .the Lead Conceotratfon Level -

" 19 _'(outcome of test protocol of 3.2} is less than or equal to 1 5 mlcrograms per llter may be
20 sh[pped for sale in California with no warmngs
21 332 Any Covered Product for which the Lead vConcem:ration Level
22 | (outcome of test protocol of 3.2) is greater than 1.5 micrograms per liter butl less than 30
23 § micrograms oer liter may be shipped for sale in Caiifornia if the warnings of 3.4 are
24 | provided.

25 | 333 Covered Products for which the Lead Concentration Level (outcome of test
26 | protocol of 3.2) is greater than 50 micrograms per liter may not be shipped for sale in California.
27 | |
28

prorritrerd I - . 5-
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meets the sta.ndard of paragraph 3.3.2,if that entity prov:des a warning to the consumer

Parties hefeto

‘M -

34 Wammgs
3 4 1 ' Any warning provided pursuant to3.3.2 above, shall meet the followmg
specifications. . o )
| 342 The warning will be ;afﬁﬁced fe the packaging or label_ing:- ef' each u_nit of the
Covered Product. - | o | |

3.43 The warning shali state:

WARNING: Consuming food or beverages that have been served from thlS
dispenser will expose you to lead, a chemical known to the State of California to
cause birth defects and other reproductive harm..

The text of this warning must be in 12 point type or larger. The word “WARNING” must be
capitalized and be in bold. The warning must either be on t_he front or top of the packaging of the.
Covered Product. o ' '

3.44 For any entity that sells beverages dispensed from-a Covered Product that

purchasmg the beverage that is substantnally similar to that speciﬁed in paragraph 3.4.4, that
entlty shall be deemed to bein comphance w1th the warnmg requirements of Health and Safety
Code SBCtIOIl 25249.6 et seq. . .

4.  ENFORCEMENT OF JUDGMENT

"4.]1. The terms of this Consent Judgment shall be enforced exclusively by the

5. MONETARY RELIEF
5.1.  STORCH shall pay a total of $27,500 in full and complete settlement- of all
monetary cla:ms by MEIF, as follows:

52  The sum of $17,500 shall be made payable to Klamath Envnronmental Law Center,

as _payment in part for the attorneys fees and costs mcurred in this action. Additionally, the sum
of $9 000 shall be paid as a charltable contribution to the Ecological Rights Foundanon This

payment shall be used for reducmg exposures to toxlc chemicals and other pollutants and-
-6- ‘
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for'increésing consumer, worker‘ and community awarengss-of health hazards posed by lead
and other toxic chemicals. The Pﬁrtiés ﬁgree a.nd‘ackrnowledge that the charitable -
contributions made pursuant to this Section shall not be construed as a credit against the
personal cléi‘ms of absent third parties for restitution against t-hc. defendant.

53 The sum of $1,000 shall be paid in civil penalties, payable as follows: 100% of the

- penalty shall be made payable' to the Office of Environmental' Health Hazard Assessment, Mateel.

- Envxronmental Justice Foundatlon waives its rlght to collect 25% of the penalty in accordance

with Cahforma Health and Safety Code § 25192
- 54 The above described payrnents shall be forwarded by Scttlmg Defendant to 1ts

| rcspectlve counsel so that it is received at least 5 days prior to the heanng date scheduled for

apprbval of this Consent Judgment. Defendant’s counsel shall notify counsel for Matcel via

email upon receipt of the funds. If the Consent Judgment is épproved-and entered by the Court, on

_that.day Defendant’s counsel shall ensu:e,.fhe above described payments are delivered, via UPS or

Fedex for next business day delivery, to Klamath Ehvironmcnial Law Center. Failure to comply

with the terms of this séction shall render this Consent Judgment null and void, and the matter

shall be placed back on the Court's calendar.

6. CLAIMS COVERED AND RELEASE

6.1  Astoalleged exposures to lead or lead compounds from Covered Products,

this Consent Judgment provides a full release of liability on behalf of the public interest to

STORCH, (as well as its past, 'pre'sent and future parents, éubsidiaries affiliates,

predecessors, successors, and assigns) as to all claims and matters raised in the Notice of

Violation. Notwuhstandmg any other prowsmn of this Consent Judgment, no claim or

matter is released on behalf of thc pubhc interest unless that claim or matter was ralsed in
the Notzce of Violation, | |

6.2 . Provided that the rcquircmcnfs of this Consent Judgment are compli‘ed‘ with, ..
then, as t.o lead exposures alleged to 53 caused by Covered Products sold by STORCH prior

to the Effective Date, this Consent Judgment is a final and binding fesol_utioh between
‘ ‘ P _
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'MEJF, and STORCH, and STORCH’S parents, subsidiaries, and affiliates as well as their

customers, distributors, wholesalers, retailers, or any other person in the course of doing ,
business, and the successors and assigns of any of them, who may have nsed, maintained,
distributed or sold or use, maintain distribute or. sell Covered Products or other products

that mclude as components Covered Products, mcludmg the Downstream Entltres as

' deﬁned in Section 6.3 (“Releasees™) of: (i) as to lead exposures from Covered Products any

~ violation of Proposrtron 65 (including but not limited to the claims made in the Complamts

and the Notices); and (ii) any other claim that could have been asserted by MEJF based on

-exposure of persons to lead from Covered Products or failure to provide a clear and

reasonable warning of such exposure, whether based on actions committed by the Releasees

or others. Further, as _part of eniry of this Judgment, the Court finds that compliance with

the terms of 'this Consent Judgment meets the current warning requirements for lead of -

Proposmon 65.

6.3 Thxs Consent I udgment contemplates that Covered Products are and will be -

installed in kegerators, beer coolers, and other vessels desrgned to dtspense beer, cider, wine,

sodas or other beverages or 11qu1d foods (“Dispensers”) and that these Dispensers and Covered
Products are then be sold to individual consumers, and to restaurants and mstrtutlons which may-

then use the products to sell beverages or foods to the public (“Downstream Entities”).

Notwrthstandmg 6.2 above, to the extent any Downstream Entity, after the Effective Date of this
Consent Judgment, sells or distributes beverages or other foods from any Drspenser in California

| contammg a Covered Product that does not meet the reformulation requirement of paragraph

3.3.1 and fails to provide the warning required by paragraph 3.3.2, or an otherwise clear and

‘reasonable Proposition 65 warning, then that Downstream Entity shall not benefit from any

release or other protection with respect to the sale and use of the Dispenser or Covered Product

‘that would otherwise be provided by this Consent Judgment. To the extent that a waming is not

provided and the Downstream Entity can establish that no warning is required pursuant to this
Consent Judgment, the release and protection related to thesale and use of the identified

Dispenser shall remain in full force and effect.
) , 8.
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6.4 In furtherance of the Parties® intention that this Consent J udgment shall be

-effective as a full and final accord, s‘atisfaction, and release as to the Releasees of and from
‘any and all matters released hereunder, MEIF acknowledges famlllarlty and understandmg

of California Civil Code-§ 1542, which prov1des as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
" CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF
~ KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.

To the extent that Section 1542 or any similar law or statute may otherwise apply to this Consent

7 Judgment MEIJF hereby waives and relinquishes as to all matters released hereunder all rights '
-and benefits it has, or may have, under Sectlon 1542 or the laws of any other _]UIlSdlCtIOI‘l tothe

I same orsimilar effect. MEJF further aclmowledges that, subsequent to the execut:on of thls _

Consent Judgment, it may discover Claims that were unsuspected at the-txme thls Consent
Judgment was executed, and whichhmi_ght have materially affected its decision to execute this
Consent Judgment,'- but nevertheless MEJF releases the Releasees from any and all such Claims,
whether known or unknown, suspected or unsuspected, at the time of the execution of this
Consent Judgment. - |

7. APPLICATION OF JUDGMENT

7.1, The obligations of‘ this Consent Judgment shall apply to and be bmdmg upon

all plaintiffs actmg in the pubhc interest pursuant to Health and Safety Code § 25249.7, and

, STORCH, and its successors or assigns. The terms contalned in this Consent Judgment

shall be submitted to the California Attorney General’s office prior to the entry ef this
Consent Judgment by the Court. | | |

72 This Consent Judgment shall have no effect on Covered Products sold or
offered for sale by STORCH outside the State of California.
é. ~ MODIFICATION OF.J UDGMENT '

8.1 Thls Consent Judgment may be modified only upon wntten agreement of the

 parties and upon entry of a modified Consent Judgment by the Court thereon or upon :

-9-
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- other person in the course of doing business, or any other entity, orif a warnmg scheme or

Plaintiff in any final judgment as to any other person in the course of doing business, or any

motion of any porty as provided by law and upon entry of a modified Consont Judgment by
the Court. ' | _ _ |

8.2  If the Attorney General of thé State' of California or Plaintiff permit any sale
with warmngs or alternatwe reformulatlon standard and/or tost protocol for fead in

products similar to the Covered Products by way of scttlcrnent or compronnse wnth any
reformulation standard and/or test protocol for lead in Covered Products is incorporated by

other entity, then STORCH shall be entitled to apply any such warning scheme,
reformulation standard and/or test protocol to Covered Products. _ |

8.3 STORCH shall be ermtlcd toa modlﬂcatlon to this Consent J udgment to
establ:sh a reformulatlon standard and/or test protocol for lead content in Covcred Products

consistent with any “safe use determination” regarding lead content in Covered Products.

issued by the California Environmental Protection Agency Office oﬁ'En\_‘/ironmen_tal Health
Hazard Assessmont, purstiant to 27 Cal. Code_ Regs. § 25204 or any successor regulation.
9.  COURT APPROVAL | o

9.1  Ifthe Court does not approve this Consent Judgment, it shail be of no force or
effect, and cannot be used in any proceeding for any purpose |

10. RETENTION OFJ U_RISDI_CTION

10.1. This Court shall retain jurisdiction of this mattor to implement this Consent
Judgment. co .
11. GOVERNING LAW |

11.1  The laws of the State of California shall govern the validity, construction and

performance of this Consent Judgment.

12. NOTICES

12.1 " When any Party is entitled to receive any notice under this Consent
Judgment, the notice or report shall be sent by U.S. mail or overnight courier service to the

following persons: -
| ' -10-
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1if to MEJF: .- William Verick, Esq.
5 - Klamath Environmental Law Center
424 First Street
_ ' Eureka, CA 95501
If to STORCH: . Holly Gaudreau, Esq.
' : Kilpatrick Townsend and Stockton LLP
Two Embarcadero Center, 8" Floor
g San Francisco, CA 94111

With a copy to: ~ Paul Storch, Vice President .
Felix Storch, Inc. -
770 Garrison Ave.
Bronx, NY 10474
12,2 Any Party may modify the person and address to whom rroti_ce'is to be gent by
sending each other Party notice in accordance with this Section.

13. AUTHORITY TO STIPULATE

13.1 Eachsignatory to this Consent Judgment certifies that he or she is fully

1 . authorized by the party he or she represents to enter into this Consent Judgment and to

execute it on behalf of the party represented and legally to bind that party.
14. ENTIRE AGREEMENT

14.1 This Consent Judgment contains the sole and entire, agreement and

understanding of the parties with respect to the entire subject matter hereof, and any and all

. prior discussions, negotlatlons, commitments and understandmgs related hereto. No

representatlons, oral or otherwise, express or 1mphed other than those contamed herem

-have been.made by any party hereto. No other agreements not specrﬁcally referred to

hereln, oral or otherwise, shall be deemed to ex1_st or to bind any of the partles.

_

i
i
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15,

Date:

EXECUTION IN COUNTERPARTS

15.1 This Consent Judgment may be executed in counterparts and/or by facsimile

or portable document format (pdf), which taken together shall be deemed to constitute one

original document.

IT IS SO STIPULATED:

FOUNDATION

Dated: March 25, 2013 MATEEL ENVIR(:{TLENTAL JUSTICE

gl

By William Verick, President

Dated: __ _, 2013 FELIX STORCH INC.

By Ken Cohn

IT IS SO ORDERED, ADJUDGED AND DECREED:

JUDGE OF THE SUPERIOR COURT

-12-
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15. EXECUTION IN COUNTERPARTS

15 1 ThlS Consent Judgment may be executed i in cduntcrparts and/or by facsmule
or portable document format (pdf), which taken together shall be decmed to constilute one

-original document.

IT IS SO STIPULATED:

Dated: March 25, 2013 - | MATEEL ENVIRONMENTAL JUSTICE '
E " FOUNDATION

By William Verick, President

Dated: April 25,2013 ~ , - FELIX STORCH INC,

By Paul Storch, Vi'cg President

IT IS SO ORDERED, ADJUDGED AND DECREED:

Da_te-: 7/g /5 . . | . - Eﬂ/\/w

| | " JUDGE OF THE SUPI?RIOR COURT

ERNEST H. GOLDSHITH
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