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Clifford A. Chanler, State Bar No. 135534
Gregory M. Sheffer, State Bar No. 173124
THE CHANLER GROUP
81 Throckmorton Avenue, Suite #202
Mill Valley, CA 94941
Telephone: (415) 388-0911
Facsimile: (415)388-9911

Attorneys for Plaintiff
JOHN MOORE

APR 2
62013

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF MARIN

UNLIMITED CIVIL JURISDICTION

JOHN MOORE,

Plaintiff,

v.

IDEAL INDUSTRIES, INC. and DOES 1-150,

Defendants.

Case No. CIV 1203642

SOFOSED] JUDGMENT PURSUANT
TOTERMS OF PROPOSITION 65
SETTLEMENT AGREEMENT

Action Filed : August 8, 2012

JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AGREEMENT
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In the above-entitled action, Plaintiff JOHN MOORE and Defendant IDEAL INDUSTRIES,

INC., having agreed through their respective counsel that a judgment be entered pursuant to the

terms of the Consent To Judgment entered into by the parties in resolution of this Proposition 65

action, and following the issuance of an order approving the Parties' Consent to Judgment on this day

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that pursuant to Health & Safety Code §

25249.7(f)(4) and Code of Civil Procedure § 664.6, judgment is hereby entered in accordance with the

terms of the Consent To Judgment attached hereto as Exhibit A. By stipulation of the parties, the

Court will retain jurisdiction to enforce the settlement under Code of Civil Procedure § 664.6.

IT IS SO ORDERED.

Dated:
APR 2 6 Z013 PAULM.HAAKENSON

Hon. Paul Haakenson
Judge Of The Superior Court

1
JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AGREEMENT
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Clifford A. Chanler, State Bar No. 135534
Cregory M. Sheffer, State Bar No. 173124
THE CHANLER GROUP
2560 Ninth Street
Parker Plaza, Suite 214
Berkeley, C A 9 477 0-2565
Telephone: (510) 848-8880
Facsimile: (510) B4B-8118

Attorneys for Plaintiff
JOHN MOORE

IOHN MOORE,

Plaintifl

V.

IDEAL INDUSTRIES,INC. ancl DOES 1-150,

SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF MARIN

UNLI MITED CIVIL JURISDICTION

Case No. CM203642

CONSENT TO JUDGMENT AS TO
DEFENDANT IDEAL INDUSTRIES, INC.

Action Filed: August 8, 2';-1,2

Trial Date: Not Assigr-red
Defenclants.

CONSENT TO JUDGMEN.I.I{E: IDEAL INDUSTRIES,
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I. INTRODUCTION

I .l The Parties

This Consent To Judgn-rent is errterec{ irrto by and between Plaintiff John Moore,

("Moore" or "Plaintiff ) ancl Defenclant Ideal Inclustries, Inc. (l-rereafter "Icleal" or "Defendant")

r,r,ith Moore ancl Ideal collectively leferred to as the "Parties."

1.2 Plaintiff

Moore is an individual residing in the State of California who seeks to promote

awareness of exposure to toxic chernicals and improve hurnan health by reducing or eliminating

hazardous substances containecl in consumer prociucts.

1.3 Defendant

Ideal employs 10 or more persons and is a person in the course of cloing business for

purposes of the Safe Drir-rking Water ancl Toxic Enforcement Act of 1986, California l{ealth &

Safety Code SS 25249.6 et seq. ("Proposition 65").

1.4 GeneralAllegations

Moore alleges that Ideal manufacturecl, distributed and/or solcl, in tl're State of California,

certain types of hand tools with grips containing DEHP, including, but not limitecl to, Buchanan

Consh'uction Products 6" needle nose pliers (#35-7077), that exposecl users to DEHP n'ithout first

providing "clear and reasonable warning" uncier Proposition 65. DEHP is listecl as a

reproductive and developmental toxicant pursuant to Proposition 65 anci are collectivellz

referred to l'rereilrafter as the "Listecl Chemical."

1.5 Notice of Violation

On January 31,2072, Moore served Defenclant arrcl various public errforcement agencies

witlr a document entitled " 60-Day Notice of violation" ("Notice") tl-rat provided public

enforcers and these entities with notice of alleged violations of Health & Safety Cocle S 25249.6

for failirrg to warn colìsulrìers of the presellce of DEHP, a toxic chemical founcl in ancl on their

francl tool products sold irr California. Defendant receivecl such 60-Day Notices of Violation.

Ideal represents that, as of the date it executes this Consent Juclgment, it believes that no public

CONSENT TO 

'UDGMENT 
RE: IDEAL INDUSTRIES, INC.
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enforcer is diligently prosecr"rting a Proposition 65 enforcernent action related to the Propositiorr

65 iisted phtl-ralate chemicals irr its products, as identifiecl in their respective Notices.

1.6 Complaint

On August 8,2072, Moore, acting, in the interest of the general public in Califolnia, filed

a Complaint in the Superior Court of the State of California for the County of San Francisco,

allegirrg violations by Defendant of Health & Safety Cocle S 25249.6 based, inter nlin, on the

alleged exposutes to DEHP contained in the referenced hand tool proclucts (the "Action").

1.7 No Admission

This Consent To Judgrnent resolves claims that are clenied and clisputed by ldeal. The

Parties enter into this Consent To Judgment pursuant to a full and final settlement of any and all

claims between the Parties for the purpose of avoicling prolongecl litigation. Defendant denies

the material factual ancl legal allegations containecl in the Notice and Action, maintairrs that it

ciicl not knowingly or intentionally expose California consumers to DEHP through the

reasonably foreseeable use of the Covered Proclucts and otherwise contencls that all Covered

Products it has manufactured, distlibuted ancl/or sold in California have been arrd are in

compliance witl-r all applicable lau's. Nothing in this Consent To Jucigment shall be construed as

an admission by Defer-rdant of any fact, fincling, issue of law, or violation of law; nor shall

compliance with this Consent To Judgment constitute or be consh'uecl as an aclmission by the

Defeuclant of arry fact, finding, conclusion, issue of law, or violation of law, such beirrg

specifically deniecl by Defendant. However, notwithstancling the foregoing, tlris section shall not

diminish or othern'ise affect ldeal's obligations, responsibilities, and duties under this Consent

To Judgment.

1.8 Consent to furisdiction

For the limited and express purposes of this Consent To Judgment only, the Parties

stipulate that this Court has juriscliction over Icleal as to tl-re allegations containecl in the

Complaint, that venue is proper in County of San Francisco, and that this Court l-ras jurisdiction

to elrter ancl enforce the provisions of this Consent Juclgment. As an express part of this

Agreement, pursuaut to C.C.P. 9664.6 the Court in which this action was filecl shall retain

CONSENT TO ]UDGMENT RE: IDEAL INDUSTRIES, INC
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jurisdiction over the parties to enforce the settlement until perfot'marìce in full of the terms of the

settlement.

2. DEFINITIONS

2.1 Tl-re terrn "Complaint" shall mean the Complaint.

2.2 The term "Coverecl Products" means any hancl tools with grips containirrg DEHP,

incluciing, but not lin-ritecl to, Buchanan Construction Products 6" lreedle nose pliers (#35-1071).

2.3 The term "Effective Date" shall mean December31,2012.

2.4 "Accessible Component" means a metal or a poly vinyl chloride or other soft

plastic, vinyl, or synthetic leather component of a Covered Product that could tre touched by a

person during reasorrably foreseeable use.

2.5 The term "DEHP Free" Coverecl Products shall mean Covered Products

contailrirrg Accessible Components, materials or other components tl-rat rnay be harrdled,

touchecl or mouthed by a consumer, ancl which components corrtain less than or equal to 1,000

parts per million ("ppm") of DEHP as cietermined by a minimum of duplicate quality controlled

test results using Environmental Protection Agency ("EPA") testing rnethoclologies 35804 and

8270C.

2.6 "Mattufacturecl" and "Manufactures" have the meaning clefined in Section

3(a)(10) of the Consumer Product Safety Act ("CPSA") [15 U.S.C. $ 2052(a)(10)], as amendecl

fronr time to time.

3. INIUNCTIVE RELIEF

3.1 FormulationCommitment

3.1.1 No later than ten (10) ctays after the Effective Date, Defendant shall provicle the

DEI-IP Free phthalate concentratiorr standard of Section 2.5 to its then-current venclors of

Covered Products that rvill be sold or offered for sale to Unitecl States collsurners and instmct its

vendors not to incorporate arìy raw or component materials that clo not rneet or exceed the

DEHP Free concentration standarcl of Section 2.5 into Coverecl Products. In addressing the

obligation set forth in the preceding sentence, Settling Defendants shall not employ statements

that will encourage a Venclor to clelay compliarrce with the Reformulation Stanclarcl. Upon

CONSENT TO ]UDGMENT RE: IDEAL INDUSTRIES, INC.
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CONSENT TO JUDGMENTRE: IDEAI, INDUSTRIES, INC.

request/ each Settling Defendant shall provide Plaintiffs with copies of such Venclor notification

and Plaintiffs shall regarcl such copies as confidential business information.

3.1.2 No more than tl-rirtv (30) days after the Effective Date, Defendant shall rrot orcler,

cause to be ordered, manufacture or cause to be manufactured any Coverecl Procluct that will be

sold or offered for sale in the United States, or to any entity or conìpany that has retail store

locatiol-rs in the United States, that is not DEHP Free.

3.1.3 For every Covered Product orclered, caused to be orderecl, manufactured or

caused to be malrufacturecl for distribution to or sale in the United States after the Effective Date,

Defendant shall maintain copies of all testing of such products demonstrating cornpliance with

tl'ris section and shall maintain copies of all vendor corresponclence relating to the DEHP

concentration standard.

3.2 Previously Obtained or Distributed Covered Products.

3.2.1 ProductWarnings

Commencing on the Effective Date, ancl until such date six (6) rnonths thereafter, Ideal

shall not sell, ship, or offer to be sold or shippecl for sale in California any Coverecl Products

uuless such Covered Products are DEI{P Free under Section 2.5 or are sold or shippecl with one

of the clear and reasonable warnings set forth hereafter.

Each waruing shall be promirrently placed with such conspicuousrless as cornparecl r,r'ith

other rt ords, statentents, designs, or devices as to render it likely to be read and unclerstooci by

an ordinary individual uncler customary conditions heþre purchase or use. Each warning shall

be provided in a tnanner such that the consurner or user understands to which specífic Covered

Product the warning applies, so as to minimize the risk of consumer confusion.

(u) Retail Store Sales.

(i) Product Labeling. Ideal rnay affix a warning to the packagirrg,

labelir-rg, or directly on arìy Covered Products sold at a retail outlet of Defendant irr California

that states:

WARNING: This product contains DEHP, a chemical
known to the State of California to cause birth
defects and other reproductive harm.
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(iÐ Point-of-Sale Warnings. Alternatively, Ideal may provide

warning signs in the forrn below to retail outlets in California, which stores it is leasonably

aware of having solcl the Covered Products or having irrventory or orclers of the Coverecl

Proclucts, with instructions to post the signs irr inmrctlinte proxirnittl to the poirrt of clisplay of

any and all such Covered Products for the berrefit of its customers.

WARNING: This product contains DEHP, a chemical
known to the State of California to cause birth
defects ancl other reproductive harm.

(b) Mail Order Catalog and Internet Sales. In the event that Ideal sells any

Covered Proclucts via rnail order catalog or the htternet to customers located in California arry

such catalog or Internet site offering any Covered Product for sale shall inclucle a warning in the

catalog or rvithin the website, identifying the specific Coverecl Product to which the waming

applies, as specified in Sections 3.2.2(bXÐ and (ii).

(i) Mail Order Catalog Warning. Any warning providecl in a mail

order catalog rnust be in tl-re same type size or larger than the Coverecl Product clescription text

withir-r the catalog. The following warning shall be proviclecl on the same page ancl in the same

location as the display ancl/or description of the coverecl procruct:

WARNING: 'Ihis product contains DEHP, a chemical
known to the State of California to cause birth
clefects and other reproductive harm.

Where it is impracticable to provide the warning on the same page ancl in the salne

Iocation as the display anc-l/or description of the Coverecl Product, Defenclant rnay utilize a

designated symbol to cross reference the applicable warning anci shall define the term

"clesignated symbol" with the following language on the irrsicle of the front or back cover of the

catalog or on the same page as alìy order form for the covered procluct(s):

WARNING: Certain proclucts identified with this
symbol V and offered for sale in this
catalog contairr DEHP, a chemical known

CONSENT TO JUDGMENT RE: IDEAL INDUSTRIES,
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to the State of California to cause birth
defects and other reproductive harm.

The desigrrated symbol tnust appear on the sane page and in close proximity to the

clisplay and/or description of the Coverecl Product. On each page where the clesignatecl symbol

appears, Ideal must provide a header or footer directing the consumer to the warning lar-rguage

and definition of the clesignated syrnbol.

If Defendant elects to provide warnings in any mail order catalog, then the \val'nings

must be includecl in all catalogs offering to sell one or more Covered Products printed after the

Effective Date.

(ii) Internet Website Warning. A warrtng must be given in

conjunction with tl-re sale of any Covereci Products via the Internef providecl it appears either:

(a) on the same web page on which a Coverecl Product is clisplal'ec1; (b) on the same web page as

the order form for a Covered ProclucÇ (c) on the sanìe page as the price for any Coverecl Procluct;

or (cl) on one or tnore web pages displayed to a purchaser during the checkout process. The

following warning statement shall be used ancl shall appear ir-r any of the above instances

acljacent to or immecliately following the display, clescription, or price of the Covered Product

for which it is given in the same type size or larger than the Covered Procluct clescription text:

WARNING: This procluct contains DEHP, a chemical
known to the State of California to cause birth
defects and other reproductive harm.

Alternatively, the desigr-rated symbol may appear adjacerrt to or imrnecliately following

the clisplay, descriptiorr, or price of the Covered Product for which a warning is being given,

provided that the following warning staternent also appears elsewhere on the same web page, as

follows:

WARNING: Products identified on this page with the
following symbol Y contain DEHP, a
chemical known to the State of California
to cause birth defects and other
reproductive harrn.

CONSENT TO JUDGMENT RE: IDEAL INDUSTR]ES, INC.
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CONSEN].TO JUDGMENT RE: IDEAL INDUSTRIES, INC.

3.2.2 Commencing six (6) months after the Effective Date,Ideal shall cliscontinue all

distribution or sale to California, or to any business or entity that has retail store locations within

California, of any Covered Proclucts that are r-rot DEHP Free, regardless of compliance rt,ith

Section 3.2.1.

3.2.3 No later than one year after the Effective Date, Ideal shall c{estroy, irr a manrrer

compliant with any envirouuental or other waste disposal regulations, all Coveled Products that

are not DEHP Free in the custocly, control or possession of Defendatìt or otherwise remaining in

the possession of auy retail store or internet clistribution warehouse controlled, owned or

operated bv Defendant in the United States.

3,2.4 Icieal shall maintain records of compliance correspondence, inventory repolts or

othet'communication confirming compliance with gg 3.2.1 through 3.2.3 for three (3) years from

the Effective Date and shall procluce copies of such records upon written request by Moore.

4. MONETARY PAYMENTS

4.1 Civil Penalty Payment Pursuant to Health & Safety Code g 25249.7(b)

Ideal shall make a payment of $10,000.00 to be apportioned in accorclance with l-Iealth &

Safety Code section25249.72, subclivisions (c)(1) ancl (cl), with75% of these funds earmarked for

tlre State of California's Office of Environmental Health Hazard Assessment ("OEHHA") and

tlre remaining25% of these penalty monies earmarkecl for Moore. This penalty reflects a credit

of $32,000 in light of each settling Defendanls commitmerrt to reformulate its procluct lines to

esserrtially, if not entirely, remove the presence of the Listec{ Chemicals and to commit to such

reformtllation throughout not just Califbrnia but the entire Ur-rited States.

4.2 Augmentation of Penalty Payments

For purposes of the penalty assessmerìt uncler this Consent To Juclgment, plaintiff is

relyirrg entirely upon defeuclant ancl its counsel for accurate, good faith reporting to plaintiff of

the uature aud amouttts of relevant sales activity. If within nirre (9) months of the Effective Date,

plaintiff cliscovers anci presents to Defendant evidence that the Covered Products have been

clishibuted by Ideal in sales volumes materially different than those identified by Defendant

plior to executiol-t of this Agreemerrt, then Deferrdant shall be liable for an aclditional perralty
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anìouÌìt of $150 Per quantity of Covered Procluct sold prior to executiol-r of this Agreement but

not identified by Defendant to plaintiff. Defendant shall also be liable for any reasonable,

additional attorney fees expendecl by plaintiff irr discovering such aclclitional retailers or sales.

Plaintiff agrees to provide Defendant with a written demand for all such adclitional penalties

and attorney fees uncler this Section. After service of such clemancl, clefenclant shall have thirty

(30) clays to agree to the amount of fees and penalties owirrg by Defenclant ancl submit such

payrnent to plailrtiff in accordance with the method of payment of penalties ancl fees iclentifiecl

irr Sections 4.5. Should this thirty (30) ctay periocl pass without any such resolution between the

parties and paytnent of such additional penalties ancl fees, plaintiff shall be entitlecl to file a

forrnal legal claim for damages for breach of this contract ancl shall be entitlecl to all reasonable

attorrrey fees and costs relating to such claim.

4.3 Reimbursement of Plaintiff's Fees and Costs

The Parties acknowledge that Moore ar-rd his courrsel offerecl to resolve this clispute

rt'ithout reaching terms olt the amount of fees and costs to be reimbursecl to them, thereby

Ieaving tl-ris fee issue to be resolved after the material terrns of the agreement hacf been settlecl.

Icleal then expressecl a desire to resolve the fee ancl cost issue shortly after the other settlernent

terms hacl been finalized. The Parties then attempted to (ancì ctid) reach an accorcl on the

compensation due to Moore and his counsel under general conh'act principles ancl the private

attorney general doctrine codified at California Code of Civil Proceclure section 102I.5, for all

work performed in this rnatter, except fees that may be incurrecl orr appeal. Uncler these legal

principles, Icieal shall pay the amourrt of $40,000.00 for fees ancl costs incurrecl investigating,

litigating and enforcing this matter, including the fees and cosbs incurrecl (ancl yet to be

ir-rcurred) negotiating, clrafting, arrcl obtaining the Court's approval of this Conserrt Jucigrnent irr

the public interest.

4.4 Payment Procedures

4.4.1 Funds Moore In Trust: AII payments required by Sections 4.1 arrd 4.3

slrall delivered on or before January 31,2013, to either The Cl-ranler Group or the attorney of

record for Icleal , arrd shall be Moore in trust per-rdirrg the Court's approval of this Consent

CONSENT TO JUDGMENT RE: IDEAL INDUSTRIES, INC.
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Juclgrnerrt.

Payments delivered to f'he Chanler Group shall be made payable, as follows:

(a) One check made payable to "The Chanler Group in Trust for OEHI{A" in

the amount of $7,500.00 (or 75% of ar-ry contractually reduced penalty);

(b) One check rnade payable to "The Chanler Group itr Trust for Moore" in

the anrount of $2,500.00 (or25% of any contractually recluced penalty); and

(c) One check made payable to "The Chanler Group in Trust" in the amount

of $40,000.00.

Payments cleliverecl to Gordon & Rees LLP shall be macle payable, as follows:

(u) One check made payable to "Gorclon & Rees LLP in Trust for OEiIHA"

in the amount of $7,500.00 (or 75% of any conü'actually recluced penalty);

(b) One check made payable to "Gordon & Rees LLP in Trust for Moore" in

the amount of $2,500.00 (or 25% of any contractually reduced penalty); arrd

(c) One check rnade payable to "Gordon & Rees LLP in Trust for The

Chanler Group" in the amount of $40,000.00.

If Ideal elects to cleliver payments to its attorney of record, such attorney of

record shall: (a) confirm in writing within five days of receipt that the funds have been

deposited in a h'ust accounÇ and (b) within two clays of the date of the hearing on which

the Court approves the Consent Juclgrnent, deliver the payment to The Chanler Group

in three sepalate checks, as follows:

(a) One check made payable to "The Chanler Group in Trust for OEHHA" in

the atnount of $2500.00 (or 75% of any conh'actually reducecl penalty);

(b) One check to "The Chanler Group in Trust for Moore" in the amount of

$2,500.00 (or 75% of any contractually reduced penalty); and

(c) One check to "T'he Chanler Group" in the alnount of $40,000.00.

Arry failure by defendarrt to deliver the above-referencecl payments to The Chanler

Group n'ithin two clays of the clate of the hearing on which the Court aprproves tlre

Consent To Judgment shall result in irnposition of a 10% simple interest assessment on

CONSENT TO JUDGMENT RE: IDEAL INDUSTR]ES, INC.
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the undelivered payment(s) ur-riil delivery.

4.4.2 Issuance of 1099 Forms. After the Consent Juclgment has treen approved

ancl the settlement funds have been transrnittecl to plaintiff's counsel, Icleal shall issue three

separate 1099 forms, as follows:

(a) The first 1099 shall be issued to the Office of Environmental Health

Hazatd Assessmeut, P.O. Box 4010, Sacrarnento, CA 95814 (EIN:68-0284486) in

the amouut of $2500.00 (or 75% of arry contractually reducecl penalty);

(lr) The second 1099 shall be issued to Moore in the amount of $2,500.00 (or

25% of auy conf'actually recluced penalty), whose aclclress and tax identification

number shall be fumishecl upon request; ancl

(c) The third 1099 shall be issued to The Chanler Group (EIN: 94-31Z¡S2Z) in

the amount of $40,000.00.

4.4.3 Payment Address: All payments to the Chanler Group shall be cleliverecl

to the following payrnent address:

The Chanler Group
Ath-r: Proposition 65 Controller
2560 Ninth Street
Parker Plaza, Suite 214
Berkeley, CA 94770

CLAIMS COVERED AND RELEASE

5.1 Moore's Releases of Proposition 65 Claims Against Ideal

5.I ' I This Conserrt To Judgment is a full, final, ancl bincling resolution betweerr Moore,

on lrehalf of himsell his past aud current agents, represer"rtatives, attorneys, successors, anc{/or

assignees, and in the interest of the general public, ancl Icleal ancl its clirectors, officers,

shareholders, attorneys/ successors, licensors and assigns ("Defenclant Releasees"), and all

entities to whom ldeal c{irectly or inclirectly distribute or sell Coverecl Proclucts, inclucling but

not limited to clistributors, wholesalers, customers, retailers, franchisees, cooperative member.s,

ancl licensees ("Downstream Defenclant Releasees") of any violation of Proposition 65 that has

Lreen or coulcl have been assertecl against Defenclant Releasees and Downstr.eam Defenclant

CONSENT TO JUDGMENT RE:IDEAL INDUSTRIES,INC.
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Releasees regarcling the failure to warn about exposure to the Listeci Chemical arisirrg iu

counectiou with Covered Proclucts manufactured, sourced, distributed, or sold by Defenclant

Releasees prior to the Effective Date. Icleal 's compliance with this Consent To Jucigment shall

constitute compliance with Proposition 65 with respect to the Listed Cl-remical irr the Covered

Proclucts after the Effective Date.

5.1 .2 Moore on behalf of himself, his past and current agents, representatives,

attorneys, successors, arrcl/or assignees, and in the interest of the gerreral public, hereby waives

with lespect to Coverecl Proclucts all rights to institute or participate in, directly or indirectly,

auv forrn of legal action and releases all claims, including, without limitation, all actions, ancl

causes of action, in lan' or in equity, suits, liabilities, dernands, obligations, clamages, costs, fines,

penalties, losses, or expenses (inclucling, but not limited to, irrvestigation fees, expert fees, and

attorneys' fees) of any nafure r+'hatsoever, whether known or unknown, fixecl or contingent

(collectively "claims"), against Defendant Releasees and Downstream Defendant Releasees that

arise under Proposition 65 or any other stafutory or cofiìmoll law claims that were or could have

Lreen assertecl in tl-re public interest, as such claims relate to Defenclant Releasees' and

Downstream Defenc{ant Releasees' alleged failure to warn about exposures to the Listecl

Chemical contained in the Covered Products.

5.I.3 Moore also, in his individual capacity only and nof in his representative capacity,

provides a geueral release herein which shall be effective as a full and final accord ancl

satisfaction, as a bar to all actions, causes of actiory obligations, costs, expenses, attorneys' fees,

damages, losses, claims, liabilities ancl denands of Moore of any nature, character or kind,

klrowlr or unknown, suspected or unsuspectecl, arising out of the subject mattel'of the

Complaint as to Covet'ecl Products manufactured, distributed or solcl by Defendant Releasees.

Moore acknowledges that he is familiar with Section 1542 of the Califomia Civil Code, which

provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH TFIE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR
AT TI{E TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST i-IAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT
WITH TI_IE DEBTOR.

CONSENT TO JUDGMENT RE: IDEAL INDUSTRIES,
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Moore, in his individual capacity only and nol in his representative capacity, expressly

waives and relinquishes any and all rights and benefits which he rnay have under, or which may

be conferred on him by the provisions of Section 7542 of the California Civil Cocle as well as

uncler any other state or federal statute or cornnìon law principle of similar effect, to the fullest

extent that he may lawfullv waive such rights or benefits pertaining to the released matters. In

furtherance of such intention, the release hereby given shall be and remain in effect as a full ancl

complete release notwithstanding tl-re discovery or existence of any such additiorral or different

claims or facts arising out of the released matters.

This Sectiorr 5.1 release is expressly limited to those claims that arise under Proposition

65, as such claitns relate to Defendant's alleged failure to warn about exposures to or

identification of the Listed Chernical containeci in the Covered Products and as such claims are

identifiecl in the Propositior-r 65 60-Day Notice to Defendant.

This Section 5.1 release is expressly limited to any allegecl violations that occur prior to

thirty (30) clays after the Effective Date and cloes not release ally person, party or entity from any

Iiability for arry violation of Proposition 65 regarding the Covered Proclucts that occur more than

thirty (30) clays after the Effective Date.

The Parties further unclerstand and agree that thìs Section 5.1 release shall not extend

upstreatn to any entities, other than Defendant, that manufacfurecl the Covered Products or any

conìponent parts thereof, or arry clistributors or suppliers who sold the Covered Products or ally

componerrt parts thereof to Defendant.

5.1 .4 Upon court approval of the Consent To Judgment, the Parties waive their

respective rights to a hearirrg or trial on the allegations of the Complaint.

5.2 Ideal's Release of Moore

5.2.1 Icleal n'aives any ancl all clairns against Moore, his attorneys, and other

representatives for any and all actions taken or statements made (or those that coulcl have been

takelr ol' macle) by Moore and his attorneys ancl other representatives, whether in the cour.se of

investigating claims or otherwise seeking enforcement of Proposition 65 against it in this matter,

arrd/or with respect to the Covered Products.

CONSENT TO JUDGMENT RE: IDEAL INDUSTR]ES, INC.
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5.2.2 Icleal also provides a general release herein which shall be effective as a full and

final accord and satisfaction, as a bar to all actiorrs, causes of action, obligations, costs, expenses,

attorneys' fees, damages, Iosses, claims, liabilities and demancls of ldeal of any nature, character

or kincl, known or uttknown, suspected or ul-tsuspected, arising out of the subject matter of the

Actiorr. Ideal acknon leclges that it is familiar with section 1542 of the California Civil Coc{e,

which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR
AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
OR HER MUST HAVE MATERIALLY AFFECTED HIS OR HEIì SERLEMENT
WITH THE DEBTOR.

Icleal expressly waives and relinquishes any and all rigl-rts and benefits that it rnay

have under, or which rnay be conferred on it by the provisions of Section7542 of the

California Civil Code as well as under any other state or federal statute or common law

principle of similar effect, to the fullest exterìt that it may lawfully waive such rights or

benefits pertaining to the released matters. In furtherance of such intention, the release

hereby giverr shall be ancl remain in effect as a full and complete release notwithstancling

the discovery or existence of any such additional or different clairns or facts arising out of

the released matters.

6. SEVERABILITY

If, subsequent to court approval of this Consent To Judgment, any of the provisions of

this Consent To Judgmeut are deemecl by a court to be unenforceable, the valiclity of tl-re

enforceable provisions remaining shall not be aclversely affectecl, unless tl-re Court fincls that arry

unenforceable provision is not severable from the remainder of the Consent To Judgment.

7. COURTAPPROVAL

This Consent To Judgment is effective upon execution but must also be approvecl by tlre

Court to be enforceable. If this Consent Judgment is not approved by the Court ir-r its entirety,

the Parties shall meet and confer to cletermine whether to modify the terms of the Consent

Judgment and to resubmit it for approval. In meeting and conferring, the Parties agree to

CONSENT TO JUDGMENT RE: IDEAL INDUSTRIES, INC
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ulìclertake any actions reasonably necessary to amencl zurc1/or moclify tl-ris Consent Juclgment in

order to further the mutual intention of the Parties in enterirrg into this Consent Judgment.

'Ihe Consent to Judgment shall become null and voicl il for any reason, it is not approved

and entered by the Court within one year after it has been fully executect by all Parties. If the

Consent to Juclgrnent becomes null ancl void after any paynìerìt of monies under this agreernent

to The Chanler Group in trust, such monies shall be returnecl to clefendant by paymerrt of such

monies to its counsel, in trust for ldeal.

If this Consent Juclgment is not entered by the Court, and the Parties have exhausted

their lneet alrd confer efforts pursuant to this Section, upon 15 clays written notice, the law firm

holciing Defendarrt's funds ir-r trust shall refund any and all payments made into its trust

account by Deferrdant as requested.

8. GOVERNING LAW

The terms of this Consent To Judgmerrt shall be governed by the laws of the State of

California.

9. NOTICES

When any Palty is entitlecl to receive any notice under this Consent To Judgment, the

uotice shall be sent by: (i) first class registerecl or certifiecl mail, return receipt requested; or (ii)

overnight cottrier, signature requirecl, orì any party by the othel party to the following address:

For Ideal Industries, Inc. to:

Jirn Jarnes, President
Icleal Inclustries Inc.
1 West Becker Place
Sycamore, IL 60178

With copy to their counsel at

Brian M. Ledger, Esq.
Gordon & Rees, LLP
101 W. Broaclway, Suite 200
San Diego, CA 92101

For Moore to:

Propositiolr 65 Coorclinator
'Ihe Chanler Group

CONSENT TO JUDGMENT RE: IDEAL INDUSTRIES, INC
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2560 Nirrth Street
Parker Plaza, Suite 214
Berkeley, C A 9 4710-2565

Any Party may modify the person ancl address to whorn the notice is to be ser-rt by senciing each

otlrer Party notice by certified mail arrd/or other verifiable form of written communication.

10. coMpLTANCE WrTH HEALTH & SAFETY CODE 52s249.7(ß)

Moore agrees to comply with the reporting form requirernents referenced, irr California

Health & Safety Cocte S25249.7(Q and to file a motion for approval of this Consent Judgmerrt.

11. MODIFICATION

This Cor-rsent To Judgment may be moclified only: (1) by written agreenìent of the

Parties; or' (2) upon a successful motion of any party ancl entry of a rnodified Consent To

Judgment by the Court.

12. ADDITIONALPOST-EXECUTIONACTIVITIES

The parties ackrrowledge that, pursuant to Health & Safety Code 525249.7, a r-roticed

tnotiou is required to obtain juclicial approval of this Consent To Judgment. In furtherance of

obtaining such approval, Moore and Ideal ancl their respective counsel agree to uutually ernploy

their best efforts to support the entry of this agreement as a Consent To Judgrnent and obtain

approval of the Consent To Judgrnent - sufficient to render a formal juclgmerrt approving this

agreenìent - by tl-re Court in a timely lrlarrìer. Any effort by Plaintiff or Ideal to impede judicial

approval of this Cousent To Judgment shall subject such impecling party to liability for attorney

fees and costs incurred b;r sqç11 party in their efforts to rneet or oppose the impeding par.ty's

impecling conduct.

13. ENTIRE AGREEMENT

This Consent To Juclgn'reut contains the sole and entire agreement and unclersianding of

the Parties with respect to the entire subject matter hereof, ancl any and all prior discussiorìs,

negotiatiotrs, contntitments, and understandings related hereto. No representations, oral or

otherwise, express or implied, other tl-ran those contained herein have been macle by any Party

hereto. No other agreements not specifically referrecl to herein, oral or otherwise, shall be

cleemed to exist or to bincl any of the Parties. No supplernentation, moclification, waiver, or

CONSENT TO JUDGMENT RE: IDEAL INDUSTRiES, INC.
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termination of this Conseut Judgrnerrt shall be binding urrless executed in writing by the Party to

be bouncl, No 'w,aiver of any of the provisions of this Consent Juclgn'rent sl'rall be cleemed or shall

constitute a waiver of any of the other provisions whether or rìot sirnilar, nor shall such waiver

constitute a corrtinuing w,aiver.

14. ATTORNEY'S FEES

14'1 Shoulcl Moore prevail on any motion, application for orcier to show cause or other

proceeding to enforce a violatiorr of tl-Lis Agreement, Moore shall be entitled to his reasonable

attorney fees ancl costs incurred as a result of such motion, order or application, consistent with

C.C.P. 51021.5. Should Defendant prevail on any motion, application for order to show cause or

other proceeding to enforce a violation of this Consent Judgmen! Defendant rnay be entitlecl to

its reasonable attorney fees and costs incurred as a result of such motion, order or application

upon a finding that Moore's prosecution of the motion or application lacked substantial

justification. For purposes of this Agreement, the terrn substarrtial justification shall carry the

sane lnearìing as used in the Civil Discovery Act of 1986, Code of Civil Procedure SS 2016, et seq.

14.2 Except as specifically providect in the above paragraph and in Section 5.1, each

Party shall bear its own costs and attorney's fees in comection with this action.

14.3 Nothing in this Section 15 shall preclude a Party from seeking an awarcl of

sanctions pLlrsuant to law.

15. NEUTRAL CONSTRUCTION

Both Parties and their counsel have participatecl in the preparation of this Consent

Judgrnent ancl this Consent Juclgrnent is the result of the joint efforts of the Parties. This

Consent Judgment was subject to revision ancl rnoclification by the Parties and has been

acceptecl and approved as to its final form by all Parties and their coulrsel. Accorclingly, any

uucertainty or ambiguity existing in this Consent Judgment shall not be interpretecl against any

Party as a result of the marurer of the preparatiorr of this Consent judgment. Each Par:ty to this

Consent Judgnterrt agrees tl-rat any statute or rule of construction providing that ambiguities

are to be resolved against the clrafting Party should not be employecl ir-r the interpretatiorr of

CONSENT TO JUDGMENT RE: IDEAL INDUSTRIES,
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this Consent Judgrnent and, in this regard, the Parties herebl' waive California Civil Code

Sectiorr 1654.

16. COUNTERPARTS,FACSIMILESIGNATURES

This Consent To Judgment may be executed irr counterparts and by facsimile or portable

docttment format (PDF), each of which shall be deemed an original, ancl all of whicl"r, when taken

together, shall cor-rstitute one and the same document.

I7. AUTHORIZATION

The undersignecl parties and their counsel are authorizecl to execute this Consent To

Judgment on behalf of tl-reir respective Parties and have leacl, understood, ancl agree to all of the

terms and conditions of this Consent To Judgment.

TT IS SO AGREED

Dated: December 

-2072

Plaintiff Jolu.. Moore

December \ t ,2012

Presiclent

CONSENT TO ]UDGMENT RE: IDEAL INDUSTRIES, INC.




