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CONSUMI:R ADVOCACY GROUP, INC in
the interest of the Public,
Plaintiff,

V.

COMPANIES, INC. DBA T) MAXX, 2
Delaware Corporation; T.J. MAXX OF CA,
LLC, a Delaware Limiteddi
and DOES 1-20,

. SUPERIOR COURT OF THE STATE OF CALIFORNIA Hooow
COUNTY OF SAN FRANCISCO - ‘ ‘

1.  INTRODUCTION
This Consent Judgmenﬁ is entered into by ard bctweeﬂ pla%nt‘iif, Consumer

11

' Advacacy Group, Ine. (referred to as “CAG) acting on behalf of itself and in the intercst of thcu ,

. 63, as@s&ﬁbe_d in Proposition 65 and thes

1.2- CAG is a Californie vcorporaé‘?

COSSENT RJDGMﬁNTmSBﬁ]

Inti2 7

‘Case No. CGC-13-528729

‘CONSENT JUDGMENT {PROP?(ED]

| Health & Safety Code § 25249.5 ef seg.

§| with each a-Party to the action and col lecnvely referred to as “Parties.

”&%serves 25 a private enforcer of Proposition. |

u’gguons of: ﬁnﬂ Attorney General of California at 1 1]
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:' public and defondants The TIX Compamcs, Iric, and T.J. Maxx of CA e {coiiectweiy “T.i}(”) .
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1.3 TIX employs ten or m(;x'e persons, is a person in the coursc of doing business for
purposes of the Safe Drinking Water and Toxic Enforcement Act of 1986, California Health &
Safety Code §§ 25249.6 et seq.(“Proposition 657), and distributes and sells Coﬁxpu‘t-er Cameras, |
including the Smart Webcam® “No software installation required” 3.0 Mega Pixels, 3 Strong |

White LED, 800 x 600, Built-in Microphone, Item No. 85491, Lead is knbwn to the State of

California to cause cancer and/or birth defects or other reproductive harm.

14 Notice of Violation.

~On Februar’y 27,2012, CAG served TJX, and various public enforcement agencics with a

1| document entitled “60-Day Notice of Violation™ that provided the recipients with notice of

£ alleged vioiations'of Health & Safety Code § 25249.6 for failing to warn individuals in California |

of exposures to Jead contained in the Cqmputer, Cameras it sells, including the Smart Webcam®

“No software installation required” 3.0 Mega Pixels, 3 Strong White LED, 800 x 600, Built-in

# Microphone, ltem No. 85491, (herein the “February 27, 2012 Notice™) No public enforcer has

comtmenced or diligently prosecuted the allegations set forth in the Notice.

1.5 Complaint. A | _

On February 13, 2013, CAG filed a Compfaint 'f‘o-r civil pcnattiés and injunétive relief
(“Complaint™) in San Francisco, Superior Court, Case No. CGC-11-528729, against TIX. The

Complaint alleges, among other things, that TIX violated Propositicn 65 by failing to give-clear

|l and reasonable warnings of exposure to lead from Computer Cameras, including the Smart

Webcam® “No software installation required” 3.0 Mega Pixels, 3 Strong White LED, 800 x 600,

Il Built-in Microphone, ltem No. 85491.

1.6  Consent to Jurisdiction

For purposes of this Consent Judgment, the Pasties stipulate that this Court has

il jurisdiction over the aliegations of violations contained inthe Complaint and personal jurisdiction |

over TIX as to the acts alleged in the Complaint, that venue is proper in the County of San
Francisco and that this Court has jurisdiction to-enter this Consent Judgmentas a fuil settlement

and resolution of the allegations contained in the Complaint 2ad of ali claims which were or.could
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] have been raised by any person or entity based in whole or in part, directly or indirectly, on the

2 facts alleged therein or arising therefrom or related to.

3 17 No Admission |

4 ' This Consent Judgment resolves clzims that are denied and disputed. The Parties enter

: into this Consent Judgment pursuant to a full and final setilement of any and all claims between

6 the parties for the purpose of avoiding prolonged litigation. This Consent Judgment shall not

7 il constitute an admission with respect to any material ‘ailegation of the Complaint, cach and every

8 Il allegation of which TIX denies, nor may this Consent Judgraent or compliance with it be used as

’ Il evidence of any wrongdoing, miscondﬁ;t, cuipabi’lity ot liability on the part of TIX.
15, - DEFINITIONS
] ' 2.0 “Covered Product” means the Smart Webcam® “No Soﬁware instatlation
12 | vequired” 3.0 Mega Pixel;s, 3 Strong White LED, 800 x 600, Built-in Microphone, ltem No.
2 gsaon. - o |

' i% | 22 “Effective Date” means the date that this Consent Judgment is approved by the |
B Court. | .
16 23 ‘Lead” meémsiéad and Jead compounds.
17 2.4  “Notice™ means the February 27, 2012 Notiég.
B1s  mouncnve RELIEF/REFORMULATION
” 3.1 As of the Effective Date TJX shall not sell the Covered Product in Califomnia
20 unless it is reformulated to contain less than ;?.00. parts per million of fead. |
21 4. SETTLEMENT PAYMENTS | ' |
z ’ 4.1  Within 14 business days of the Effective Date of receipt of Forms W-9 fromCAG, |
5 whichever is lat‘er,v TIX shall pay a total of SSé,ﬁOO as complete settlement of all monetary claims
% by C‘AG f‘ﬁlaiéd tﬁ the Notice, as follows. ‘ |
2 4.2 Payment In Lieu of Civil Penalties: TJX shall pay $1,000.00 inr'}icu of civil |
%y penaitiesv-to “Consumer Advocacy Group, Inc.” CAG will use this payment for investigation of j
21 the public’s é‘xposure to 'f’mposition 65 listed chemicals through various means, laboratory fees :
28 | : :
Dy sy | .3
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for testing for Proposition 65 listed chemicals, expert fees for evaluating exposures through
variops mediums, including bu‘t not limited to consumer product, océup‘ational, and
environmental exposures to Proposutnon 65 listed chemicals, and the cost of hiring consuiting and
retained experts who assist with the extensive scientific analysis necﬂsary for those files in

litigation, in order to reduce the public’s-exposure to Proposition 65 listed chemicals by notifying

those persons and/or entitics believed to be responsible for such exposures and attempting to |

persuade those persons and/or entities to reformulate their products ar the source of exposure to
completely eliminate or lower the level of Proposition 65 listed chemicals, thereby addressing the
same public harm as alle-gedl); in the instant Action. Further, should the court require it, CAG
will submit under seal, an accounting of these Tunds as described above as to how the funds were
used. |

43 Rcimbinﬁeemeu_f of Attorney’s Fees and Costs: TIX shall pay $32,000.00 to .

{| “Yeronshalmi & Associates™ as reimbursement for the investigation fees and costs, {esting costs, |

expert fees, attorney fees, and other litigation costs and expenses for all work performed through -
the approval of this Consent Judgment

44  Civil Penalty: TJX shall issue two s“paraie checks for a total amount of 81

il 2,000.00 as penalties pursuant fo Health & Safety Code § 25249.12: (a) one check made payable |

fo the State of Califomia’s Office of Envifonmental Health Hazard Assessment {OEHHA) in the ‘

| amount of $1,500.00, representing 75% of the total ‘pené*i‘:ty; and (b) one check to Consumer |

Advocacy Greup, Inc. in the amount of $500.00 representing 23% of the total penaity. Two |
separate 1099s shall be issued for the above pgyments: The first 1099 shall be issued to OEHHA,
P.0. Box 4010 ‘Sacraahenio-, CA 95184 (EIN: 68&23448”6) in the amount of $1,500.00. The
second 1099 shall be zssued in the amount of $500. 00 to CAQG and delivered to: Yerousha!ml & ';

il Associates, 9100 W:isb;m Boulevard, Suite 240W, E’wverly Hills, Catifornia 902!2

45 Al! payments to CAG and Yemu»ha!mz & Associates under this Consent

Judgment shalf be delivered to: Yemushaimz & Associates, 9100 Wilshire Blvd,, Suite 240W,

Beverly Hills, CA 90212.
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| entity that manufactured die Covered Product or any component parts thereof, or any distributor |

|| indicectly, any form of legal ~acﬁon and refeases all claims, inclading, ’wiﬂmut limitation, all

1l conferred upon it with respect to the Claims by virtue- ef the -provisions of section 1542 of thc

S. MATTERS COVERED BY THIS CONSENT JUDGMENT ’ u
5.1 Thls Corsenl Judgment is a Jull, final, and binding | rsso]utnon between CAG on
behaif of itself and in {he public interest and TIX and its officers, dircctors, insurers, employees
paf‘,nts, shareholders, divisions, subdivisions, subsidiaries, parinets, affiliates, s:stcr oompanm ‘
and their successors ‘and gssigns (“Defendant Releasees”) and all persons and entities who are 1 1
downstrcam in the stream of commerce from TIX who sell or dxstnbutc the Covered Product
(“Downslrcam Defendant Releasees™), for all claims for violations of P op0>1t1011 65 up t’nrough
thc Effective Date bascd on exposure to Lead from the Covered Products as sct forth in the | |
Notice, through the Effective Date. TiX’s and Defendant Releasees’ comoh nce with th%s
Consent Judgmcnt shall constitute compliance with Propocmon 65 with fespect to Lead from
Covered Products as set forth in the Notice. ‘This Section 5.1 shall not extend upstream to any
or supplier who'sold the Covered Product to TIX.
52 CAG on behalf of itself, its past and current agents, +epresentatives, atlorneys,

successors, andfor -assignees, hereby waives all rights to ifistitute or participate in, directly or |

actmns, and causes of acuon, in Jaw or in equity, smts, liabilities, demands, obhgatmns damages, |
costs, fincs, pe'na%ucs, {osses, or expenscs(mcludmg, ‘but not limited o, investigation iees, expen
fecs, and “attorneys’ fces) of any nature whatsocvt:f whether known or unknown, fixed or
contingent - (coilcctwel y ”“Clmms”), ageinst TIX, Defendant Releasees, and Downsteeam |
Deferdant Releasees 8!'15!{‘[!2 frem any violation of Proposition 635 or any -cther statutory or
comon law feoardmg the fa:lure to warm about cxpcsurc to Lead in Covered Products t‘\rough |
“the E{fectwe Date. In furtherance of the forz:gomg, as 1o al«tegcd exposures 1o Coviéred Product

CAG ‘hereby waives any-and all rights and benefits whxch it now has, or in the: future may have, }

Cai:TomsanvxICode, which provides as Tollows:: _ o '

5.
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alleged violation(s) was oBscrved and the location at which the Covered Product was offered for |

|| sale, and shall be accompanied by all test data obtained by CAG regarding the Covered Product.

6.2.1 Nou-Contested NOV. CAG shall Isaké no further action regarding the
alleged violation if, within 30 days of receiving such NOV, TJX seu;ves a Notice of
Electio_n (“NOE™) that meets one of the following condit;i'ons:‘

(a)  The Covered Product was received by TiX for sale in California
hefore the Effective Date, or

(b)  Since receiving the NOV TIX has taken corrective action hy
removing the Covered Product identified in the NOV from sale in California, or (ii) »
providing ia clear and reasonabie warning for the Covered Product identificd in the NOV |
pursuant to 27 Cal. Code Regs. § 25603. ‘ | |

6.2.2 Contested NOV. TJIX may sérve an NOE informing CAG of its election .
to contest the NOV within 30 days of receiving the NOV.

(@)  Initselection, TIX may request that the same sample(s) of Covered ‘
Product(s) tested by CAG be subject to confirmatory festing at an aceredited laboratory.

(b)  If the confirmatory -testing <establishes that the Covered Product '
does not contain lead in excess of the Jevel alimv‘ed in Section 3.1 CAG shall take no
further action regarding the alieged violation. If the testing does not establish compliance .
with Section 3.1, TIX may \Qithdr-aw its NOE to contest the viotation énd may serve a new 1
NOE pursuant to Section 6.2.1. |

‘ {c)  If TIX does not withdraw an NOE to contest the NOV, the Parties :
shall r'xlieet and confer for a period of no less than 30 dgyé ﬁefare; CAG may seek an order
fen’fmi'ngftﬁc terms of this Consent Judgment,

63 In any proceeding brought by either Party to enforce this Consent Judgment, the :

il prevailing party shall be entitled to recover its attorney’s fees and costs.

{
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7. ENTRY OF CONSENT JUDGMENT

7.1 CAG shall file a motion seeking approval of this Consent Judgment pursuant to

il California Health & Safety Code § 25249.7(f). Upon cntry of the Consent Judgment, CAG and

 TIX waive their respective rights to a hearing or trial on the allegations of the Complaint.

7.2, If this Consent Judgment is not approved by the Court, (a) this Consent Judgment |
and any and all prior agreements between the parties merged herein shall terminate and become
null and void, and the actions shall revert to the status that existed prior to the execution date of
this Consent Judgment; (b) no term of this Consent Jitdg'ment' or any draft thereof, or of the |
negotiation, documentation, or other part of aspect of the Parties’ settlement discussions, shall
have any effect, nor shall any such malter be admissible in evidence for any purpose in this
Action, or in any other proceeding; and (¢) the Parties agree to meet and confer to determine

whether to modify the terms of the Consent Judgment and to resubmit it for approval,

il 8 MODIFICATION OF JUDGMENT

8.1  This Consent Judgment may be modified only upon written agreement of the
Parties and upon entry of a modified Consent Judgment by the Court thereon, or upon motion of
any party as provided by law and upon tf,mry ofa rﬁodiﬁed Consent Judgment by the Court. |

8.2  Any Party seeking to modify this Consent Judgment shall attempt in good faith to
meet and confer with the other Party prior to filing a motion to maodify the Consent Judgment.
9.  RETENTION OF JURISDICTION | |

9.3 This Ceuﬁ _sﬁall retain jurisdiction of this matte.r to implement and enforce the |

terms of this Consent Judgment.

| 10.  DUTIES LIMITED TO CALIFORNIA

10.1  This Consent Judgrﬁént shall have ﬁo effect on Covered Products sofd by TiX
outside the State of California. ‘ ’
1. SERVICE ON THE ATTORNEY GENERAL
Il CAG shall serve a copy of this Consent Judgment, signed by both parties, on the

California Attorney General so that the Attomey General may review this Consent Judgment !

8-
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prior to its submittal to the Court for approval. No sooner than forty five (45) days after the
Attorney General has received the aforemeationed copy of this Consent Judgment, and in the
absence of any written objection by the Attorney General to the tenins of this Consent Judgment,
the parties may daet_x'shbmit it to the Court for approval. |
12, ATTORNEY’S FEES

m' Except as specifically provided in Section 4.3, each Party shall bear its own costs

and attoracy fees in connection with this action.

i 13,  ENTIRE AGREEMENT

13.1  This Consent Judgment contains the sole and entire agreement and understanding
of the Parties with respect to the entire subject matter hereof and any and all prior discussions,
negotiations, commitments and understandings related hereto. No representations, oral or |

otherwise, express or implied, other than those contained herein have been made by any party |

| hereto. No other agreements not specifically refecred to herein, oral or otherwise, shall be

|| deemed toexist or to bind any of the Parties.

14, GOVERNJNG LAW

14.1  The validity, construction and performance of this Censent iudgment shall be

' gc;vemed by the laws of the State of Cahf'(mua, w:thaut refémnce to any aonﬂtcrs of law |

provigions of Cai ifornia law.
142 The Parties, including thsir counsel, have panicipéted in the prepafatién of this
Consent ‘3a'dgmeni' and this Consent Judgment is the result of the jointefforts of the Parties. This
Canisent Jaégmeng was subject to rgyi-éion and :ﬁodiﬁcaﬁon by the Partics and has been accepted
and approi'ed as fo its final form by all Parties and their counsel.. Accordingly, any um:ercainty or |
ambiguity e\mtmg in thns Consent Judgment shall. not be interpreted against any Party as a result |
of the manner of the preparation of thas Consent Judgment. Each Party to l%us Consent Judgmem {
agrees that any statute or rule of constructmn_prm- iding that ambxgu;;tcs are to be resolved-against
the drafling Party shouki not be employed in the interpretation of this Consent Judgment and, in |
this regard, the Parties hereby waive California Civil Code §1654. !

-0
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15.  EXECUTION IN COUNTERPARTS
2 ,
15.1 This Consent Judgment may be executed in counterparts and by means of |
B .
facsimile or portable document format (pdf), which taken together shall be deemed to constitute |
4‘ Cin
|l one document,
5 N
| 16. NOTICES
' 16.1  Any notices under this Consent Judgment shall be by persoral delivery of First
7 |
Class Mail.
8
9 if o CAG: : 1 o TIX:
10 Reuben Yeroushalmi, Esq. | General Counsgel
Yeroushalmi & Yeroushalmi The TIX Companies, Inc.
- 9100 Wilshire Boulevard, Suite 240W | 770 Cochituate Road
12 { Beverly Hills, CA 90212 o | Framingham, MA 01701-4666
: 1(310) 623-1926 ] . _ ,
13 ] With a copy to:
14 1 Jeffrey B. Margulies
5 | Fulbright & Jaworski LLP
1 555 South Flower Street
16 1 41st Floor ‘
1 Los Angeles, California 90071
17 "
18 : '
17, AUTHORITY TO STIPULATE
19 ' .
| 171 Each signatory to this Consent Judgment certifies that ire or she is fully authorized
20 : " , ;
by the party he or she represents to enter into this Consent Judgment and to execute it on behalf of
21 ; ; -
-~ §i the party represented and legally to bind that party.
22 ‘
23
24 ]
25 4
26 |
27 1
28 |
CxUMERE PRSREY . 10--
ORRIEROEFar .
CONSENT SUDGMINT [RROBISED]
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CONSUMER ADVOCACY GROUP,
INC.

IT IS 80 ORDERED.

Date:

AGREED TO: AGREED TO:
Il Date: Date:
A0
]
I Name: Name: Zee sééﬁl Sclpbel oo
Title: tite: V¥ (s.a0

THE 13X COM?PANI@S, INC.

. AGREED TO:

Date:

32614

Name:__ g/l e ‘Aé”»ﬁ Schtz

7=t
Tite:_1/F {tepnl TIX
TIX MAXX OF GA, LLC 7

(e st page)

IUDGE OF THE'SUPERIOR COURT
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C?f* SURMER ADVOUACY GROUVP, TR TEX COMPANIES, INC,
| e :
AGREED TO:

i

Name

hﬂn , —
TEMANKOV CAL L

14 § T 15 S0 ORDERED.

Dare: '7 MAY 28 2014 _ MW

JEDGE OF THE SUPHIIOR COU
ERNEST H. GOLDSM!TH
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