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Brian Johnson, State Bar No. 235965
Josh Voorhees, State Bar No. 241436
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710-2565
Telephone: (510) 848-8880
Facsimile: (510) 848-8118

Attorneys for Plaintiff
PETER ENGLANDER

ENDORSED
FILED
ALAMEDA COUNTY

MAR - 7 2014

CLERK OF THE SUPEB_‘.DR.COURT
BYYOLANDA ESTRADA,

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

UNLIMITED CIVIL JURISDICTION

PETER ENGLANDER,
Plaintiff,

V.

ASHLEY FURNITURE INDUSTRIES,

INC.; et al.

Defendant.

Case No. RG13672407

[ JUDGMENT PURSUANT
TO TERMS OF PROPOSITION 65
SETTLEMENTS AND CONSENT
JUDGMENTS AS TO DEFENDANTS
AMERICAN LEATHER, INC., ROOM &
BOARD, INC., HUMAN TOUCH, LLC
AND INTERCON, INCORPORATED

Date: March 7, 2014

Time:  9:00 am.

Dept.: 17

Judge:  Hon. George C. Hernandez, Jr.
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuant to Health and
Safety Code section 25249.7(f)(4) and Code of Civil Procedure section 664.6, judgment is
hereby entered in accordance with the terms of the Consent Judgments attached hereto as
Exhibits 1, 2, 3, and 4, and as further modified by the Order approving the Proposition 65
settlements and Consent Judgments. By stipulation of the parties, the Court will retain
jurisdiction to enforce the settlements pursuant to Code of Civil Procedure section 664.6.

IT IS SO ORDERED.

GEORGE C. HERNANDEZ, JR.
JUDGE OF THE SUPERIOR COURT

Dated: MAR -7 2014

FROPASED] JUDGMENT PURSUANT TO PROP 65 SETTLEMENT AND CONSENT JUDGMENT
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Clifford A. Chanler, State Bar No. 135534
Troy C. Bailey, State Bar No. 277424
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710

Telephone: (510) 848-8830

Facsimile: (510) 848-8118

Attorneys for Plaintiff
PETER ENGLANDER

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA - UNLIMITED CIVIL JURISDICTION

PETER ENGLANDER, Case No. RG13672407
Plaintiff, Assigned for All Purposes to
Judge George C. Hernandez, Jr.,
V. Department 17

ASHLEY FURNITURE INDUSTRIES,

INC,; etal., [PROPOSED]JCONSENT JUDGMENT AS

TO DEFENDANT AMERICAN LEATHER,

Defendants. INC.

(Health & Safety Code § 25249.6 et seq.
60-Day Notice of Violation Served: January 28,
2013)
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1. INTRODUCTION

1.1 Parties

This Consent Judgment is entered into by and between Peter Englander (“Englander™) and
defendant American Leather, Inc. (“American Leather”) with Englander and American Leather
collectively referred to as the “Parties.”

1.2 Peter Englander

Englander is an individual residing in the State of California who seeks to promote
awareness of exposures to toxic chemicals and to improve human health by reducing or
eliminating hazardous substances contained in consumer and commercial products.

1.3 American Leather, Inc.

American Leather employs ten or more persons and is a person in the course of doing
business for purposes of the Safe Drinking Water and Toxic Enforcement Act of 1986, California
Health & Safety Code § 25249.6, et seq. (“Proposition 65™). .

1.4 General Allegations

1.4.1 Englander alleges that American Leather manufactured, imported, sold
and/or distributed for sale in California, products with foam cushioned components containing
tris(1,3-dichloro-2-propyl) phosphate (“TDCPP”) without the requisite Proposition 65 health
hazard warnings.

1.4.2  Pursuant to Proposition 65, on October 28, 2011, California identified and
listed TDCPP as a chemical known to cause cancer. TDCPP became subject to the “clear and
reasonable waming” requirements of Proposition 65 one year later on October 28,2012. Cal.
Code Regs., tit. 27, § 27001(b); Health & Safety Code §§ 25249.8 and 25249.10(b). Englander
alleges that the TDCPP escapes from foam padding, leading to human exposures.

1.5 Product Description

The categories of products that are covered by this Consent Judgment as to American
Leather are identified on Exhibit A (hereinafter “Products™). Polyurethane foam that is supplied,

shaped or manufactured for use as a component of a product, such as upholstered furniture, is

l
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specifically excluded from the definition of Products anci shall not be identified by American
Leather on Exhibit A as a Product.

1.6  Notice of Violation

On January 28, 2013, Englander served American Leather, others, and certain requisite
public enforcement agencies with a “60-Day Notice of Violation” (“Notice™) that provided the
recipients with notice of alleged violations of Proposition 65 based on the alleged failure to warn
customers, consuiers, and workers in California that the Products expose users to TDCPP.

To the best of the Parties” knowledge, no public enforcer has commenced or is diligently
prosecuting the allegations set forth in the Notice.

1.7  Complaint

On July 9, 2013, Englander filed a Second Amended Complaint in the Superior Court in
and for the County of Alameda against Ashley Furniture Industries, Inc., among others. and Does I
through 150, Peter Englander v. Ashley Furniture Industries, Inc., et al., Case No. RG13672407,
which names America Leather as a defendant and alleges violations of Proposition 65, based in
part on the alleged unwarned exposures to TDCPP contained in the Products (“Complaint™).

1.8 No Admission

American Leather denies the material factual and legal allegations contained in Englander’s
Complaint and maintains that all products that it has manufactured, imported, distributed, and/or
sold in California, including the Products, have been and are in compliance with all laws. Nothing
in this Consent Judgment shall be construed as an admission by American Leather of any fact,
finding, conclusion, issue of law, or violation of law, nor shall compliance with this Consent
Judgment constitute or be construed as an admission by American Leather of any fact, finding,
conclusion, issue of law, or violation of law. However, this section shall not diminish or otherwise
affect American Leather’s obligations, responsibilities, and duties under this Consent Judgment.

il Consent to Jurisdiction

For purposes of this Consent Judgment ouly, the Parties stipulate that this Court has

jurisdiction over American Leather as to the allegations contained in the Complaint, that venue is

~
&
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proper in the County of Alameda, and that this Court has jurisdiction to enter and enforce the

provisions of this Consent Judgment pursuant to Propesition 65 and California Code of Civil
Procedure § 664.6.

2. DEFINITIONS

2.1 California Customers

“California Customer” shall mean any customer that American Leather reasonably
understands is located in Califomia, has a California warehouse or distribution center, maintains a
retail outlet in California, or has made internet sales into California on or after January 1, 2011.

2.2 Detectable

“Detectable” shall mean containing more than 25 parts per million (“ppm”) (the equivalent
of .0025%) of any one chemical in any material, component, or constituent of a
subject product, when analyzed by an aceredited laboratory pursuant to EPA testing methodologies
3545 and 8270C, or equivalent methodologies utilized by federal or state agencies to determine the
presence, and measure the quantity, of TDCPP and/or tris(2-chloroethyl) phosphate (“TCEP™).

23 Effective Date

“Effective Date” shall mean October 15, 2013.

24  Reformulated Products

“Reformulated Products™ shall mean Products that contain no Detectable amount of
TDCPP and TCEP.

2.5 Reformuiation Standard

The “Reformulation Standard” shall mean containing no more than 25 ppm for each of

TDCPP and TCEP.
2.6 Retailer

“Retailer” means an individual or entity that offers a Product for retail sale to consumers in

the State of Califomia.

(%)
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3. INJUNCTIVE RELIEF; REFORMULATION

3.1  Reformulation Commitment

Commencing on March 31, 2014, American Leather shall not manufacture or import for
distribution or sale to California Customers, or cause to be manufactured or imported for
distribution or sale to California Customers, any Products that are not Reformulated Products.

3.2 Vendor Notification/Certification

On or before the Effective Date, American Leather shall provide written notice to all of its
then-current vendors of the Products that will be sold or offered for sale in California, or to
California Customers, instructing each such vendor to use reasonable efforts to provide only
Reformulated Products for potential sale in California. In addressing the obligation set forth in the
preceding sentence, American Leather shall not employ statements that will encourage a vendor to
delay compliance with the Reformulation Standard. American Leather shall subsequently obtain
written certifications, no later than April 1, 2014, from such vendors, and any newly engaged
vendors, that the Products manufactured by such vendors are in compliance with the
Reformulation Standard. Certifications shall be held by American Leather for at least two years
after their receipt and shall be made available to Englander upon request.

3.3 Products No Longer in American Leather’s Control

No later than 45 days after the Effective Date, American Leather shall send a letter,
electronic or otherwise (“Notification Letter”) to: (1) each California Customer and/or Retailer
which it, after October 28, 2011, supplied the item for resale in California described as an
exemplar in the Notice received by American Leather from Englander ("Exemplar Product™): and
(2) any California Customer and/or Retailer that American Leather reasonably understands or
believes had any inventory for resale in California of Exemplar Product as of the relevant Notice’s
dates. The Notification Letter shall advise the recipient that the Exemplar Product “contains
TDCPP, a chemical known to the State of California to cause cancer,” and request that the
recipient either: (a) label the Exemplar Products remaining in inventory for sale in California, or

to California Customers, pursuant to Section 3.5; or (b) return, at American Leather’s sole
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expense, all units of the Exemplar Product held for sale in California, or to California Customers,
to American Leather or a party American leather has otherwise designated. The Notification
Letter shall require a response from the recipient within 15 days confirming whether the Exemplar
Product will be labeled or returned. American Leather shall maintain records of all
correspondence or other communications generated pursuant to this Section for two years after the
Effective Date and shall promptly produce copies of such records upon Englander’s written
request.

34 Current Inventory

Any Products in, or manufactured and en route to, American Leather’s inventory as of or
after December 31, 2013, that do not qualify as Reformulated Products and that American Leather
has reason to believe may be sold or distributed for sale in California, shall contain a clear and
reasonable warning as set forth in Section 3.5 below unless Section 3.6 applies.!

3.5  Product Warnings

3.5.1 Product Labeling

Any warning provided under Section 3.3 or 3.4 above shall be affixed to the packaging,
labeling, or directly on each Product. Each warning shall be prominently placed with such
conspicuousness as compared with other words, statements, designs, or devices as to render it
likely to be read and understood by an ordinary individual under customary conditions before
purchase. Each warning shall be provided in a manner such that the consumer or user understands

to which specific Product the waming applies, so as to minimize the risk of consumer confusion.

" This shall not apply to Products which are Private Label Covered Products in a Retailer
settling Defendant’s inventory as of December 31, 2013.
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A wamning provided pursuant to this Consent Judgment shall state:

WARNING: This product contains TDCPP, a
tflame retardant chemical known to
the Statze of California to cause
cancer.

Attached as Exhibit B are template warnings developed by Englander that are deemed to be
clear and reasonable for purposes of this Consent J udgment.’ Provided that the other requirements
set forth ia this Section are addressed, including as to the required warning statement and method
of transmission as set forth above, American Leather remains free not to utilize the template
warnings.

3.5.2 [Internet Website Warning \

A warning shall be given in conjunction with the sale of the Products to California, or
California Customers, via the internet, which warning shall appear on one or more web pages
displayed to a purchaser during the checkout process. The foliowing warning statement shall be
used and shall: (a) appear adjacent to or immediately following the display, description, or price
of the Product; (b} appear as a pop-up box or (c) otherwise appear automatically to the customer.

The warning text shall be the same type size or larger than the Product description text:

? The regulatory safe harbor warning language specified in 27 CCR § 25603.2 may also be
used if American Leather had begun to use it, prior to the Effective Date. If American Leather
seeks to use alternative warning language, other than the language specified above or the safe
harbor warning specified in 27 CCR § 25603.2, or seeks to use an alternate method of transmission
of the warning, it must obtain the Court’s approval of its proposed alternative and provide all
Parties and the Office of the Attorney General with timely notice and the opportunity to comment
or object before the Court acts on the request. The Parties agree that the following warn ing
language shall not be deemed to meet the requirements of 27 CCR § 25601 ez seq. and shall not be
used pursuant to this Consent Judgment: (a) “cancer or birth defects or other reproductive harm™;
and (b) “cancer, birth defects or other reproductive harm.”

The characteristics of the template warnings are as follows: ( a) a yellow hang tag
measuring 3" x 5", with no less than 12 point font, with the warning language printed on each side
of the hang tag, which shall be affixed directly to the Product; (b) a yellow warning sign measuring
8.5" x. 117, with no less that 32 point font, with the warning language printed on each side, which
shall be affixed directly to the Product; and (c) for Products sold at retail in a box or packaging, a
vellow warning sticker measuring 3" x 3”, with no less than 12 point font, which shall be affixed
directly to the Product packaging.

[PROPOSED] CONSENT JUDGMENT
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WARNING: This product contains TDCPP, a
flame retardant chemical known to
the State of California to cause
cancer.

3.6  Alternatives to Interim Warnings

The obligations of American Leather under Section 3.3 shall be relieved provided
American Leather certifies on or before December 15, 2013, that only Exemplar Products meeting
the Reformulation Standard will be offered for sale in California, or to California Customers for
sale in California, after December 31, 2013. The obligations of American Leather under Section
3.4 shall be relieved provided American Leather certifies on or before December 15, 2013, that,
after June 30, 2014, it will only distribute or cause to be distributed for sale in, or sell in,
California, or to California Customers for sale in California, Products (i.e., Products bevond the
Exemplar Product) meeting the Reformulation Standard. The certifications provided by this
Section are material terms and time is of the essence.

4. MONETARY PAYMENTS

4.1 Civil Penalties Pursuant to Health & Safety Code § 25249.7(b)

In settlement of all the claims referred to in this Consent Judgment, American Leather shall
pay the civil penalties shown for it on Exhibit A in accordance with this Section. FEach penalty
payment will be allocated in accordance with California Health & Safety Code § 25249.12(c)(1)
and (d), with 75% of the funds remitted to the California Office of Environmenta! Health Hazard
Assessment (“OEHHA™), and 25% of the penalty remitted to “The Chanler Group in Trust for
Englander.” Each penalty payment shall be made within two business days of the date it is due
and be delivered to the addresses listed in Section 4.5 below. American Leather shali be liable for
payment of interest, at a rate of 10% simple interest, for all amounts due and owing under this

Section that are not received within two business days of the due date.

* Footnote 2, supra, applies in this context as well.
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4.1.1 Initial Civil Penalty. On or before the Effective Date, American Leather
shall make an initial civil penalty payment in the amount identified on American Leather’s Exhibit
A,

4.1.2  Second Civil Penalty. On or before fanuary 15, 2014, American leather
shall make a second civil penalty payment in the amount identified on American Leather’s Exhibit
A. The amount of the second penalty may be reduced according to any penalty waiver American
Leather is eligible for under Sections 4.1.4(i) and 4.1.4(iii), below.

4.1.3  Third Civil Penalty. On or before November 30, 2014, American Leather
shall make a third civil penalty payment in the amount identified on American Leather’s Exhibit
A. The amount of the third penalty may be reduced according to any penalty waiver American
Leather is eligible for under Sections 4.1.4(ii) and 4.1.4¢iv), below.

4.1.4 Reductions to Civil Penalty Payment Amounts. American Leather may
reduce the amount of the second and/or third civil penalty payments identified on American
Leather Exhibit A by providing Englander with certification of certain efforts undertaken to
reformulate their Products or limit the ongoing sale of non-reformulated Products in California.
The options to provide a written certification in lieu of making a portion of American Leather's
civil penalty payment constitute material terms of this Consent Judgment, and with regard to such
terms, time is of the essence.

4.1.4(i) Partial Penalty Waiver for Ac;:elerated Reformulation of

Products Sold or Offered for Sale in California.

As shown on American Leather’s Exhibit A, a portion of the second civil penalty shall be
waived, to the extent that it has agreed that, as of November 1, 201 3, and continuing into the
future, it shall only manufacture or import for distribution or sale to California Customers or cause
to be manufactured or imported for distribution or sale to California Customers, Reformulated
Products. An officer or other authorized representative of American Leather that has exercised this

election shall provide Englander with a written certification confirming compliance with such
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conditions, which certification must be received by Englander’s counsel on or before December
15, 2013.
4.1.4(1i1)) Partial Penalty Waiver for Extended Reformulation.
As shown on American Leather’s Exhibit A, a portion of the third civil penalty shall be

waived, to the extent that it has agreed that, as of March 31, 2014, and continuing into the future, it

| shali enly manufacture or import for distribution or sale in California or cause to be manufactured

or imported for distribution or sale in California, Reformulated Products which also do not contain

‘ tris(2,3-dibromopropyl)phosphate (“TDBPP™) in a detectable amount of more than 25 parts per

miilion (“ppm”) (the equivalent of .0025%) in any material, component, or constituent of a subject
product, when analyzed by an accredited laboratory pursuant to EPA testing methodologies 3545

and 8270C, or equivalent methodologies utilized by federal or state agencies to determine the

|| presence, and measure the quantity, of TDBPP in a solid substance. An officer or other authorized

representative of American Leather that has exercised this election shall provide Englander with a
written certification confirming compliance with such conditions, which certification must be
received by Englander’s counsel on or before November 15, 2014.

4.1 4(ii) Partial Penalty Waiver for Withdrawal of Unreformulated

Exemplar Products from the California Market.

As shown on American Leather’s Exhibit A, a portion of the second civil penalty shall be
waived, if an officer or other authorized representative of American Leather provides Englander
with written certification, by December 15, 2013, confirming that each individual or establishment
in California to which it supplied the Exemplar Product after October 28, 2011, has elected to
return all remaining Exemplar Products held for sale in California.

4.1.4(iv) Partial Penalty Waiver for Termination of Distribution to

California of Unreformulated Inventory.

As shown on American Leather’s Exhibit A, a portion of the third civil penalty shali be
wajved, if an officer or other authorized representative of American Leather provides Englander

with written certification, on or before November 15, 2014, confirming that. as of July 1, 2014, it

9
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has and will continue to distribute, offer for sale, or sell in California, or to California Customers,
only Reformulated Products.
4.2  Representations

American Leather represents that the sales data and other information concerning its size,
knowledge of TDCPP, and prior reformulation and/or warning efforts, it provided to Englander
was truthful to its knowledge and a material factor upon which Englander has relied to determine
the amount of civil penalties assessed pursuant to Health & Safety Code § 25249.7 in this Consent
Judgment. If, within n;lne months of the Effective Date, Englander discovers and presents to
American Leather, evidence demonstrating that the preceding representation and warranty was
materially inaccurate, then American Leather shall have 30 days to meet and confer regarding the
Englander’s contention. Should this 30 day period pass without any such resolution between the
Englander and American Leather, Englander shall be entitled to file a formal legal claim including,
but not limited to, a claim for damages for breach of contract.

American Leather further represents that in implementing the requirements set forth in
Sections 3.1 and 3.2 of this Consent Judgment, it will voluntarily employ commercial best efforts
to achieve reformulation of its Products on a nationwide basis and not employ statements that will
encourage a vendor to limit its compliance with the Reformulation Standard to goods intended for
sale to California Consumers.

4.3 Stipulated Penalties for Certain Violations of the Refermulation

Standard.

If Englander provides notice and appropriate supporting information to American Leather
that levels of the TDCPP in excess of the Reformulation Standard have been detected in one or
more Products labeled or otherwise marked in an identifiable manner as manufactured or imported
after a deadline for meeting the Reformulation Standard has arisen for American Leather under
Sections 3.1 or 3.6 above, American Leather may elect to pay a stipulated penalty to relieve any

further potential liability under Proposition 65 or sanction under this Consent Judgment as to

10
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Products sourced from the vendor in question.” The stpulated penalty shall be $1,500 if the
violation level is below 100 ppm and $3,000 if the violation level is between 100 ppm and 249
ppm, this being applicable for any amount in excess of the Reformulation Standards but under 250
ppm.® Englander shall further be entitied to reimbursement of his associated expense in an amount
not to exceed $5,000 regardless of the stipulated penalty level. American Leather under this
Section must provide notice and appropriate supporting information relating to the purchase (e.g.
vendor name and contact information including representative, purchase order, certification (if
any) received from vendor for the exemplar or subcategory of products), test results, and a letter
from a company representative or counsel attesting to the information provided, to Englander
within 30 calendar days of receiving test results from Englander’s counsel. Any violation levels at
or above 250 ppm shall be subject to the full remedies provided pursuant to this Consent Judgment
and at law.

44  Reimbursement of Fees and Costs

The Parties acknowledge that Englander and his counsel offered to resolve this dispute
without reaching terms on the amount of fees and costs to be reimbursed to them, thereby leaving
this fee reimbursement issue to be resolved after the material terms of the agreement had been
settled, Shortly after the other settlement terms had been finalized, American Leather expressed a
desire to resolve the fee and cost issue. American Leather then agreed to pay Englander and his
counsel under general contract principles and the private attorney general doctrine codified at
California Code of Civil Procedure § 1021.5 for all work performed through the mutual execution
of this agreement, including the fees and costs incurred as a result of investigating, bringing this

matter to American Leather’s attention, negotiating a settlement in the public interest, and seeking

> This Section shall not be applicable where the vendor in question had previously been
found by American Leather to have provided unreliable certifications as to meeting the
Reformulation Standard in its Products on more than one occasion. Notwithstanding the
foregoing, a stipulated penalty for a second exceedance by American Leather’s vendor at a level
between 100 and 249 ppm shall not be available after July 1, 2015.

® Any stipulated penalty payments made pursuant to this Section should be allocated and
remitted in the same manner as set forth in Sections 4.1 and 4.5, respectively.
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court approval of the same. In addition, the negotiated fee and cost figure expressly includes the

anticipated significant amount of time Englander’s counsel will incur to monitor various

upon the Court’s approval and entry of this Consent Judgment, to pay Englander’s counsel the

amount of fees and costs indicated on American Leather’s Exhibit A. American Leather further

agreed to tender and shall tender its full required payment under this Section to a trust account at

| provisions in this agreement over the next two years. American Leather more specifically agreed,

The Chanler Group (made payable “In Trust for The Chanler Group”) within two business days of

the Effective Date. Such funds shall be released from the trust account upon the Court’s approval

and entry of this Consent Judgment.
45  Payment Procedures
4.5.1 Issuance of Payments.
(a) All payments owed to Englander and his counsel, pursuant to

Sections 4.1, 4.3 and 4.4 shall be delivered to the following payment address:

The Chanler Group

Attn: Proposition 65 Controller
2560 Ninth Street

Parker Plaza, Suite 214
Berkeley, CA 94710

(b)  All payments owed to OFHHA (EIN: 68-0284486), pursuant to

Section 4.1, shall be delivered directly to OEHHA (Memo line “Prop 65 Penalties™) at one

of the foliowing addresses, as appropriate:

For United States Postal Service Delivery:

Mike Gyurics

Fiscal Operations Branch Chief

Office of Environmental Health Hazard Assessment
P.O. Box 4010

Sacramento, CA 95812-4010
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For Non-United States Postal Service Delivery:
Mike Gyurics
Fiscal Operations Branch Chief
Office of Environmental Health Hazard Assessment
1001 T Street
Sacramento, CA 95814
4.5.2  Proof of Payment to OEHHA. A copy of each check payable to OEHHA
shall be mailed, simultaneous with payment, to The Chanler Group at the address set forth
in Section 4.5.1(a) above, as proof of payment to OEHHA..
45.3 Tax Documentation. American Leather shall issue a separate 1099 form for
each payment required by this Section to: ( a) Peter Englander, whose address and tax
identification number shall be furnished upon request after this Consent Judgment has been
fully executed by the Parties; (b) OEHHA, who shall be identified as “California Office of
Environmental Health Hazard Assessment” (EIN: 68-0284486) in the 1099 form, to be
delivered directly to OEHHA, P.O. Box 4010, Sacramento, CA 95814; and (c) “The
Chanler Group™ (EIN: 94-3171522) to the address set forth in Section 4.5.1(a) above.
5. CLAIMS COVERED AND RELEASED

5.1 Englander’s Release of Proposition 65 Claims

Englander, acting on his own behalf and in the public interest, releases American Leather
and its parents, subsidiaries, affiliated entities under common ownership, directors, officers, agents
employees, attorneys, and all of their successors and assi gns (“Defendant Releasees™), and each
entity to whom Defendant Releasees directly or indirectly distribute or sell Products, inciuding, but
not limited, to downstream distributors, wholesalers, customers, retailers, franchisees, cooperative
members, and licensees (collectively, “Downstream Releasees™), from all claims for violations of
Proposition 65 through the Effective Date based on unwarned exposures to the TDCPP in the
Products, as set forth in the Notice. Compliance with the terms of this Consent Judgment
constitutes compliance with Proposition 65 with respect to exposures to the TDCPP from the

Products, as set forth in the Notice. The Parties further understand and agree that this Section 5.1

release shall not extend upstream to any entities, other than Defendant Releasees, that
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manufactured the Products or any component parts thereof, or any distributors or suppliers who
sold the Products or any component parts thereof to Defendant Releasees.

5.2  Englander’s Individual Releases of Claims

Englander, in his individual capacity only and not in his representative capacity, provides a
release herem which shall be effective as a full and final accord and satisfaction, as a bar to all
actions, causes of action, obligations, costs, expenses, attorneys’ fees, damages, losses, claims,
liabiiities, and demands of Englander of any nature, character, or kind, whether known or
unknown, suspected or unsuspected, limited to and arising out of alleged or actual exposures to
TDCPP. TCEP and TDBPP in the Products manufactured, imported, distributed, or sold by
Defendant Releasees prior to the Effective Date. The Parties further understand and agree that this
Section 3.2 release shall not extend upstream to any entities that manufactured the Products or or
any component parts thereof or any distributors or suppliers who sold the Products or any
compeonent parts thereof to Defendant Releasees. Nothing in this Section affects Englander’s right
to commence of prosecute an action under Proposition 65 against a Releasee that does not involve
Detendant Releasees Products.

5.3  American Leather’s Release of Englander

American Leather, on behalf of itself and Defendant Releasees, hereby waives any and all
claims against Englander and his attorneys and other representatives, for any and all actions taken
or statements made (or those that could have been taken or made) by Englander and his attorneys
and other representatives, whether in the course of investigating claims or otherwise seeking to
enforce Proposition 63 against it in this matter with respect to the Products.
6. COURT APPROVAL

This Consent Judgment is not effective untit it is approved and entered by the Court and
shall be null and void if, for any reason, it is not approved in its entirety and entered by the Court
within one vear after it has been fully executed by all Parties. If the Court does not approve the
Consent Judgment, the Parties shall meet and confer as to whether to modify the language or

appeal the ruling. If the Parties do not jointly agree on a course of action to take, then the case

14

[PROPOSED] CONSENT JUDGMENT




O 0 N N bW

NNN[\)N[’QNNNHHWP—‘P—‘HMP—E—-'—!
OO\IO'\UlebJN.—AO\OOO\]O\LhAbJNP—‘O

shall proceed in its normal course on the Court’s trial calendar. If the Court’s approval is
ultimately overturned by an appellate court, the Parties shall meet and confer as to whether to
modify the terms of this Consent Judgment. If the Parties do not jointly agree on a course of
action to take, then the case shall proceed in its normal course on the Court’s trial calendar. In the
event that this Consent Judgment is entered by the Court and subsequently overturned by any
appellate court, any monies that have been provided to OEHHA, Englander, or his counsel
pursuant to Section 4, above, shall be refunded within 15 days of the appellate decision becoming
final. If the Court does not approve and enter the Consent J udgment within one year of the
Effective Date, any monies that have been provided to OEHHA or held in trust for Englander or
his counsel pursuant to Section 4, above, shall be refunded to American Leather within 15 days.
7. GOVERNING LAW

The terms of this Consent Judgment shall be governed by the laws of the State of
California. In the event that Proposition 635 is repealed, preempted, or is otherwise rendered
inapplicable by reason of law generally, or if any of the provisions of this Consent Judgment are
rendered inapplicable or are no longer required as a result of any such repeal or preemption, or
rendered inapplicable by reason of law generally as to the Products, then American Leather may
provide written notice to Englander of any asserted change in the law, and shall have no further
obligations pursuant to this Consent Judgment with respect to, and to the extent that, the Products
are so affected. Nothing in this Consent Judgment shall be interpreted to relieve American Leather
from any obligation to comply with any pertinent state or federal law or regulation.
8.  NOTICES

Unless specified herein, all correspondence and notices required to be provided pursuant to
this Consent Judgment shall be in writing and sent by: (i) personal delivery, (ii) first-class
registered or certified mail. return receipt requested; or (iii) overnight courier to any party by the

other party at the following addresses:
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To American Leather: To Englander:

At the address shown on Exhibit A Proposition 65 Coordinator
The Chanler Group
2560 Ninth Street
Parker Plaza, Suite 214
Berkeley, CA 94710-2565

Any Party, from time to time, may specify in writing to the other Party a change of address to
which all notices and other communications shall be sent.
9. COUNTERPARTS, FACSIMILE AND PDF SIGNATURES

This Consent Judgment may be executed in counterparts and by facsimile or pdf signature,
each of which shall be deemed an original, and all of which, when taken together, shall constitute
one and the same document. A facsimile or pdf signature shall be as valid as the original.
1. COMPLIANCE WITH HEALTH & SAFETY CODE § 25249.7(f)

Englander and his attorneys agree to comply with the reporting form requirements
referenced in California Health & Safety Code § 25249.7(f).
11. ADDITIONAL POST EXECUTION ACTIVITIES

Englander and American Leather agree to support the entry of this agreement as a Consent
Judgment and obtain approval of the Consent Judgment by the Court in a timely manner. The
Parties acknowledge that, pursuant to California Health & Safety Code § 25249.7, a noticed
motion is required to obtain judicial approval of this Consent Judgment, which Englander shali
draft and file. If any third party objection to the noticed motion is filed, Englander and American
Leather shall work together to file a reply and appear at any hearing before the Court. This
provision is a material component of the Consent Judgment and shall be treated as such in the

event of a breach.
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12. MODIFICATION

This Consent Judgment may be modified only: (1) by written agreement of the Parties and

upor eatry of 2 modified Consent Judgment by the Court thereon; or (2) upon a successful motion

of any party and entry of a modified Consent Judgment by the Court.

13. AUTHORIZATION

The undersigned are authorized to execute this Consent Judgment on behalf of their
respective Parties and have read, understood, and agree to all of the terms and conditions of this

Consent Judgment.
AGREED TO: AGREED TO:
Settling Defendant:
American Leather, Inc.
W _/{ By: %"ﬂﬁht—l—"’
idti E der Name: )
iifz eyt Englan P - Hensan {1

Date: November 8, 2013

Date: October {5 2013

17
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EXHIBIT A
I Name of Settling Defendant: AMERICAN LEATHER, INC.
IL. Names of Releasees (optional/partial):
AL Legacy Partners, Inc.
American Leather Operations, LLC

American Leather Holdings, LLC

[Il.  Types of Covered Products Applicable to American Leather:

Padded Upholstered Furniture, including Ottomans, containing TDCPP
V. Types of Additional Products American Leather Elects to Address (if any):
American Leather Required Settlement Payments
A. Penaities of $86,000, as follows:

$20,000 initial payment due on or before the Effective Date;

$42,000 second payment due on or before January 15, 2014, of which
$23,000 may be waived pursuant to Section 4.1.4(i) and $19,000 may be
waived pursuant to Section 4.1.4(iii); and

$24,000 third payment due on or before November 30, 2014, of which
$14,000 may be waived pursuant to Section 4.1 4(1i) and $10,000 may be
waived pursuant to Section 4.1.4(iv).

B. Payment to The Chanler Group for reimbursement of attorneys’ fees and costs
attributable to American Leather, Inc.: $40.,000.

VI Person(s) to receive Notices pursuant to Section 8

Mel Henson

CFO

American Leather, Inc.

4501 Mountain Creek Parkway
Dallas, TX 75236

With a copy to:
Jeffrey B. Margulies
Norton Rose Fulbright

355 South Flower Street, 41st Floor
Los Angeles, CA 90071

18
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EXHIBIT B
(ILLUSTRATIVE WARNINGS)

19
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WARNING:
This product contains TDCPP,
a flame retardant chemical 3”

known to the State of

California to cause cancer.

INSTRUCTIONS: Minimum 12 pt. font. “WARNING:” text must be bold.



WARNING:

This product contains TDCPP,
a flame retardant chemical 5”
known to the State of

California to cause cancer.

m“J—V—
< 3» S

INSTRUCTIONS:  Print warning on each side of hang tag.
Minimum 12 pt. font. “WARNING:” text must be bold.



WARNING:

This product contains TDCPP, a flame retardant |

m_“

chemical known to the State of California to

cause cancer. |

. o |

/

INSTRUCTIONS: Minimum 32 pt. Font. “WARNING:” tex{ must be bold and underlined.
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Clifford A. Chanler, State Bar No. 135534
Troy C. Bailey, State Bar No. 277424
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710

Telephone: 5510) 348-8880

Facsimile: (510) 848-8118

Attorneys for Plaintiff
PETER ENGLANDER

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA - UNLIMITED CIVIL JURISDICTION

PETER ENGLANDER,
Plaintiff,
Y.
ROOM & BOARD, INC.; et al.,
Defendants.

L‘\/V S e e S Nt e e M v St v’

Case No. RG13672407

Assigned for All Purposes to
Judge George C. Hernandez, Ir.,
Department 17

{PROPOSED]CONSENT JUDGMENT AS
TO DEFENDANT ROOM & BOARD, INC.

(Health & Safety Code § 25249.,6 ef seq.
63~D;:y Notice of Violation Setved: Jammary 28,
2013
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1. INTRODUCTION

1.1  Parties

This Consent Judgment is entered into by and between Peter Englander (“Englander”) and
defendant Room & Board, Inc. (“Room & Board”) with Engiander and Room & Beard
collectively referred to as the “Parties.”

12  Peter Englander

Englander is an individual residing in the State of California who seeks to promote

awareness of exposures to toxic chemicals and to imgrove human health by reducing or
eliminating hazardous substances contained in consumer and commercial products.

1.3 Room & Board, Inc.

Room & Board employs ten or more persons and is a person in the course of doing
business for purposes of the Safe Drinking Water and Toxic Enforcement Act of 1986, California
Health & Safety Code § 25249.6, et seq. (“Proposition. 65"). |

1.4 General Allegations

1.4.1 Englander alleges that Room & Board manufactured, itnported, sold and/or
distributed for sale in California, products with foam cushioned components containing tris(1,3-
dichloro-2-propyl) phosphate (*TDCPP”) without the requisite Proposition 65 bealth hazard
warnings.

1.42 Pursuant to Proposition 65, on October 28, 2011, California identified and
listed TDCPP as a chemical known to cause cancer. TDCPP becatne subject to the “clear and
reasonable warning” requirerents of Proposition 65 ons yesr later on October 28, 2012, Cal.
Code Regs., tit. 27, § 27001(b); Health & Safety Code §§ 25249.8 and 25249.10(b). Englander
alleges that the TDCPP escapes from foam padding, leading to human exposures.

1.5  Product Description .

The categories of products that are covered by this Consent Judgment as to Room & Board
are identified on Exhibit A (hereinafter “Products”). Polyurethane foam that is supplied, shaped or
manufactured for use as a component of a product, such as upholstered furniture, is specifically

1
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excluded from the definition of Products and shall not be identified by Room & Bosard on Exhibit
A as a Product.

1.6  Notice of Violation

On January 28, 2013, Englander served Room & Beard, others, and certain requisite public
enforcement agencies with a “60-Day Notice of Violation” (“Notice™) that provided the recipients
with notice of alleged violations of Proposition €5 based on the alleged failure to warn customers,
consumers, and workers in California that the Products expose users to TDCPP,

To the best of the Parties’ knowledge, no public enforcer has commenced or is diligently
prosecuting the allegations set forth in the Notice.

1.7 Complaint

On April 22, 2013, Englander filed a First Amended Complaint in the Superior Court in
and for the County of Alameda against Ashley Fumniture Industries, Inc., among others, and Does 1
through 150, Peter Englander v. Ashley Furniture Industries, Inc., et al., Case No. RG13672407,
which names Room & Board as a defendant and alleges violations of Proposition 65, based in part
on the alleged unwamed exposures to TDCPP contained in the Products (“Complaint™).

1.8  No Admission

Room & Board denies the material factual and legal allegations contained in Englander’s
Complaint and maintains that all products that it has manufactured, imported, distributed, and/or
sold in California, including the Products, have been and are in compliance with all laws. Nothing
in this Consent Judgment shall be construed as an admission by Room & Board of any fact,
finding, conclusion, issue of law, or violation of law, nor shall compliance with this Consent
Judgment constitute or be construed as an admission by Room & Boatd of any fact, finding,
conclusion, issue of law, or viplation of law. However, this section shall not diminish or otherwise
affect Room & Board’s obligations, responsibilities, and duties under this Consent Judgment.

1.2  Consent to Jurisdiction

For purposes of this Consent Judgment only, the Parties stipulate that this Court has
jurisdiction over Room & Board as to the allegations contained in the Complaint, that venue is
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proper in the County of Alameda, and that this Court has jurisdiction to enter and enforce the
provisions of this Consent Judgment pursuant to Proposition 65 and Califarmia Code of Civil
Procedure § 664.6.
2.  DEFINITIONS

2.1  California Customers

“California Customer” shall mean any customer that Room & Board reasonably
understands is located in California, has a California warehouse or distribution center, maintains a
retail outlet in California, or has made internet sales into California on or after January 1, 2011.

22  Detectable

“Detectable” shall mean containing more than 25 parts per million (“ppm™} (the equivalent
of .0025%) of any one chemical in any material, component, or constituent of a
subject product, when analyzed by an accredited laboratory pursuant to EPA, testing methodologies
3545 and 8270C, or equivalent methodologies utilized by federal or state agencies to determine the
presence, and measure the quantity, of TDCPP and/ortris(2-chloroethyl) phosphate (“TCEP")ina
solid substance.

23  Eifective Date

“Effective Date™ shall mean October 15, 2013.

24  Private Label Covered Products

“Private Label Covered Products™ means Products that bear a brand or trademark owned or
licensed by a Retailer or affiliated entity that are sold or offered for sale by a Retailer n the State
of California.

2.5  Reformulated Produets

“Reformulated Products” shail mean Products that contain no Detectable amount of
TDCPP or TCEP.

26  Reformulation Standard

The “Reformulation Standard” shall mean containing no more than 25 ppm for each of
TDCPP and TCEP.
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2.7  Retailer
“Retailer” means an individual or entity that offers a Product for retail sale to consumers in
the State of California.
3. INJUNCTIVE RELIEF: REFORMUI ATION

3.1 Reformulation Commitment

Commencing on March 31, 2014, Room & Board shall not manufacture or import for
distribution or sale to California Customers, or cause to be manufactured or imported for
distribution or sale to California Customers, any Products that are not Reformulated Products.

32  Vendor Notification/Certification

On or before the Effeciive Date, Room & Board shall provide written notice to all of its
then-current vendors of the Products that will be sold or offered for sale in California, or to
California Customers, instracting each such vendor to use reasonable efforts to provide only
Reformulated Preducts for potential sale in California. In addressing the obligation set forth in the
preceding sentence, Room & Board shall not employ statements that will encourage a vendor to
delay compliance with the Refornmlation Standard. Room & Board shall subsequently obtain
written certifications, no later than April 1, 2014, from such vendors, and any newly engaged
vendors, that the Prodacts manufactered by such vendors are in compliance with the
Reformulation Standard. Certifications shall be held by Room & Board for at least two years after
their receipt and shall be made available o Englander upon request.

3.3  Products Ne Longer in Room & Beard’s Control

No later than 45 days after the Effective Date, Room & Board shall send a letter, electronic
or atherwise (“Notification Letter™} to: (1) sach California Customer and/or Retailer which it, afier
October 28, 2011, supplied the item for resale in California described as an exemplar in the Notice
received by Room & Board from Englander (“Exemplar Product™); and (2) any California
Customer and/or Retailer that Room & Board reasonably understands or believes had any
inventory for resale in California of Exemplar Product as of the relevant Notice’s dates. The
Notification Letter shall advise the recipient that the Exemplar Product “contains TDCPP, a
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chemical known to the State of California to cause cancer,” and request that the recipient either; (a)
label the Exemplar Products remaining in inventory for sale in California, or to California
Customers, pursuant to Section 3.5; or (b) return, at Room & Board’s sole expense, all units of the
Exemplar Product held for sale in California, ar to California Customers, to Room & Board or &
party Room & Board has otherwise designated. The Notification Letter shall require a response
from the recipient within 15 days confirming whether the Exemplar Product will be labeled or
returned. Room & Board shall maintain records of all correspondence or other communications
generated pursuant to this Section for two years after the Effective Date and shall promptly
produce capies of such records upon Englander’s written request.

34  Current Inventory

Any Products in, or manufactured and en route to, Room & Board’s inventory as of or after
December 31, 2013, that do not qualify as Reformulated Products and that Room & Board has
reason to believe may be sold or distributed for sale in California, ghall contain a clear and
reasonable warning as set forth in Section 3.5 below unless Section 3.6 applies. !

3.5  Product Warnings

3.5.1 Product Labeling

Any waming provided under Section 3.3 or 3.4 above shall be affixed to the packaging,
labeling, or directly on each Product. Each warning shall be prominently placed with such
conspicuousness as compared with other words, statements, designs, or devices as to render it
likely to be read and understood by an ardinary individual under customary conditions before
purchase. Each warning shall be provided in a manner such that the consumer or user understands
to which specific Product the warning applies, so as to minimize the risk of consumer confusior,

 This shall not apply to Products which are Private Label Covered Products in a Retailer
settling Defendants’ inventory as of December 31, 2013,
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A warning provided pursuant to this Consent Judgment shall state:
WARNING: This product containg TDCPP, a
flame retardant chemical known to
the Staie of California to cause
cancer®

Afttached as Exhibit B are template wamings developed by Englander that are deemed to be
clear and reasonable for purposes of this Consent Judgment.® Provided that the other requirements
set forth in this Section are addressed, including as to the required warning statement and method
of transmission as set forth above, Room & Board remains free not to utilize the template
wataings.

3,52 Internet Website Warning

A warning shall be given in conjumction with the sale of the Products to California, or
California Customers, via the internet, which waming shall appear on one or more web pages
displayed to a purchaser during the checkout process. The following warning statement shall be
used and shall: (a) appear adjacent to or immediately following the display, description, or price of
the Product; (b} appear as a pop-up box; or (¢} otherwise appear automatically to the customer.

2 . . .
The regulatory safe harbor waming language specified in 27 CCR § 25603.2 may also be
used if Room & B hadhegxmtouse‘tt,priurtoﬂ:esgﬁwﬁqel)am..IfRnom&Boardseekstn
use alternative warning language, other than the language specified above or the safe harbor
warning specified in 27 CCR § 25603.2, or seeks to use an alternate method of transmission of the
warmning, it must obtain the Court’s approval of its proposed alternative and provide all Parties and
the Office of the Attorney Genetal with timely notice and the opportunity to comment or object
before the Court acts on the request. The Parties agreeﬂmtthefoﬂowin%m ing language shall
not be deemed fo meet the requirements of 27 CCR § 25601 ef seq. and shall not Ee used pursuant
to this Consent Judgment: (a) “cancer or birth defects or other reproductive harm”; and (b)
“cancer, birth defects or other reproductive harm.”

The characteristics of the template warnings are as follows: (a) a yellow hang tag
measuring 3” x 5”, with no less than 12 point font, with the waming language printed on each side
of the hang tag, which shall be affixed di y to the Product; (b) a yellow warning sign measuring
8.5” x. 117, with no less that 32 point font, with the warning language printed on each side, which
shall be affixed directly to the Product; and (c) for Products sold at retail in a box or packaging, a
yellow warning sticker measuring 3” x 3”, with no less than 12 point font, which be affixed
directly to the Product packaging.
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The warning text shall be the same type size or larger than the Product description text:

WARNING: This product contains TDCPP, a
fiame retardant chemical known to
the State of California to cause
cancer.*

3.6  Alternatives to Interims Warnings

The obligations of Room & Board under Section 3.3 shall be telieved provided Room &
Board cestifies on ot before December 15, 2013, that only Exemplar Products meeting the
Reformulation Standard will be offered for sale in California, or to Califoria Customers for sale
in California, after December 15, 2013. The obligations of Room & Board under Section 3.4 shall
be relieved provided Room & Board certifies on or before December 15, 2013, that, after June 30,
2014, it will only distribute or cause to be distributed for sale in, ot sell in, California, or to
California Costomers for sale in California, Products (i.e., Products beyond the Exemplar Product)
meeting the Reformulation Standard. The certifications provided by this Section are material
terms and time is of the essence.

4. MONETARY PAYMENTS

4.1  Civil Penalties Pursuant to Health & Safety Code § 25249.7(b)

In settlement of all the claims referred to in this Consent Judgment, Room & Board shall
pay the civil penalties shown for it on Exhibit A in accordance with this Section. Each penalty
payment will be ellocated in accordance with California Health & Safety Code § 25249.12(c)(1)
and (d), with 75% of the fimds remitted to the California Office of Environmental Health Hazard
Assessment (“OBHHA™), and 25% of the penalty remitted to “The Chanler Group in Trust for
Englander.” Each penalty payment shall be made within two business days of the date it is due
and be delivered to the addresses listed in Section 4.5 below. Room & Board shall be liable for
payment of interest, at a rate of 10% simple interest, for all amounts due and owing under this
Section that are not received within two business days of the due date.

4 Footnote 2, supra, applies in this context as well.
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4.1.1 Initial Civil Penalty. On or before the Effective Date, Room & Board shall
make an initial civil penalty payment in the amount identified on Room & Board’s Exhibit A,

4.12  Second Civil Penalty, On or before January 15, 2014, Room & Board shall
make a second civil penalty payment in the amount identified on Room & Board’s Exhibit A. The
amount of the second penalty may be reduced according to any penalty waiver Room & Board is
eligible for under Sections 4.1.4(i) and 4.1.4(i), below.

4.1.3 Third Civil Penalty. On or before November 30, 2014, Room & Board shall
make a third civil penalty payment in the amount identified on Room & Bosrd’s Exhibit A. The
amount of the third penalty may be reduced according to any penalty waiver Room & Board is
eligible for under Sections 4.1.4(ii) and 4.1.4(iv), below.

4.14 Reductions to Civil Penalty Payment Amounts, Room & Board may reduce
the amount of the second and/or third civil penalty payments identified on Room & Board Exhibit
A by providing Englander with certification of certain efforts undestaken to reformnlate their
Products or limit the ongoing sale of non-reformulated Products in California. The options fo
provide a written certification in lieu of making a portion of Room & Board’s civil penalty
payment constitute material terms of this Consent Judgment, and with regard to such terms, time is
of the essence.

4.1.4(1) Partial Penalty Waiver for Accelerated Refermulation of

Products Sold or Offered for Sale in California.

As shown on Room & Board’s Exhibit A, a portion of the second civil penalty shall be
waived, to the extent that it has agreed that, as of November 1, 2013, and continuing into the
future, it shall only mamifacture or import for distribution or sale to California Customers or cause
to be manufactured or imported for distribution ot sale to California Customers, Reformulated
Products. An officer or other authorized representative of Room & Board that has exercised this
election shall provide Englander with a written certification confirming compliance with such
conditions, which cettification must be received by Englander’s counsel on or before December
15, 2013.
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4.1.4(ii) Partial Penalty Waiver for Extended Reformulation,

As shown on Room & Board™s Exhibit A, a pertion of the third civil penaity shall be
waived, to the extent that it has agreed that, as of March 31, 2014, and continuing into the futare, it
shall only manufacture or import for distribution or sale in California or cause to be manufactured
or impotted for distribution or sale in California, Reformnlated Products which also do not contain
tris(2,3-dibromopropyi)phosphate (“TDBPP”) in a detectable amount of more than 25 parts per
million (“ppm™) (the squivalent of .0025%) in any material, component, or constituent of a subject
product, when analyzed by an accredited laboratory pursuant to EPA. testing methodologies 3545
and 8270C, or equivalent methodologies utilized by federal or state agencies to determine the
presence, and measure the quantity, of TDBPP in a solid substance. An officer or other authorized
tepresentative of Room & Board that has exercised this election shall provide Englander with a
written certification confirming comphiance with such conditions, which certification must be
received by Englander’s counsel on or before November 15, 2014,

4.14(iii) Partial Penalty Waiver for Withdrawal of Unrefermulated

Exemplar Products from the California Market.

As shown on Room & Board’s Exhibit A, a portion of the second civil penalty shali be
waived, if an offfcer or other authorized representative of Room & Board provides Englander with
written certification, by December 15, 2013, confinming that each individual or establishment in
California to which it supplied the Exemplar Product afier October 28,2011, has elected to return
all remaining Exemplar Products held for sale in California.’

4.14{(iv) Partial Penalty Waiver for Termination of Distribution to

California of Unreformulated Inventory.

As shown on Room & Board’s Exhibit A, a portion of the third civil penalty shall be
waived, if an officer or other authorized representative of Room & Board provides Englander with

’ For putposes of this Section, the term Exemplar Products shall further include Products
for which Englander has, prior to August 31, 2013, provided Room & Board with test results from
a NVLAP accredited laboratory showing the presence of TDCPP at a level in excess of 250 ppm
pursuant to EPA testing methodologies 3545 or 8270C.
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written certification, on or before November 15, confirming that, as of July 1, 2014, it has and will
continme to distribute, offer for sale, or sell in California, or to California Customers, only
Reformmuiated Products.

42  Representations

Room & Boerd represents that the sales data and other information concerning its size,
knowledge of TDCPP, and prior reformulation and/or warning efforts, it provided to Englander
wes trathfizl to its knowledge and a material factor upon which Englander has relied to determine
the smount of civil penalties assessed pursuant to Health & Safety Code § 25249.7 in this Consent
Fadgment. If within nine months of the Effective Date, Englander discovers and presents to Room
& Board, evidence demonstrating that the preceding representation and warranty was materialty
maccurate, then Room & Board shall have 30 days to meet and confer regarding the Englander’s
contention. Should this 30 day period pass without any such resolution between the Englander and
Room & Board, Englander shall be entitled to file a formal legal claim including, but not limited
to, a claim for damages for breach of contract.

Room & Board further represents that in implementing the requirements set forth in
Sections 3.1 and 3.2 of this Consent Judgment, it will volmtarily employ commercial best efforts
to achieve reformulation of its Products on a nationwide basis and not employ statements that will
encourage a vendor to limit its compliance with the Reformmlation Standard to goods intended for
sale fo California Consumers.

4.3  Stipulated Penalties for Certain Violations of the Reformulation

Standard.

If Englander provides notice and appropriate supporting information to Room & Board that
levels of the TDCPP in excess of the Reformulation Standard have been detected in one or more
Products labeled or otherwise marked in an identifiable manner as manufactured or imported after
a deadline for meeting the Reformulation Standard has arisen for Room & Board under Sections
3.1 or 3.6 above, Room & Board may elect to pay a stipulated penalty to relisve any further
potential liability under Proposition 65 or sanction under this Consent Judgment as to Products

10
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sourced from the vendor in question.® The stipulated penslty shall be $1,500 if the violation level
is below 100 ppm and $3,000 if the violation level is between 100 ppm and 249 ppm, this being
applicable for any amount in excess of the Reformulation Standards but mder 250 ppm.”
Englander shall further be entitled to reimbursement of his associated expense in an amount not to
exceed $5,000 regardless of the stipulated penalty level. Room & Board under this Section must
provide notice and appropriate supporting information relating to the purchase (e.g. vendor name
and contaot information including representative, purchase order, certification (if any) received
from vendor for the exemplar or subcategory of products), test results, and a letter from a company
representative or counsel attesting to the information provided, to Englander within 30 calendar
days of receiving test results from Englander’s counsel, Any violation levels at or above 256 ppm
shall be subject to the full remedies provided pursuant to this Consent Judgment and at law,

44  Reimbursement of Fees and Costs

The Parties acknowledge that Englander and his counsel offered to resolve this dispuie
without rea'ching terms on the amount of fees and costs to be refmbursed to them, thereby leaving
this fee reimbursetmnent issue to be resolved after the material terms of the agreement had been
settled. Shortly after the other settlement terms had been finalized, Room & Board expressed a
desire to resolve the fee and cost issue. Room & Board then agreed to pay Englander and his
counse] under general contract principles and the private attorney general doctrine codified at
California Code of Civil Procedure § 1021.5 for all work performed through the mutual execution
of this agreement, including the fees and costs incurred as a result of investigating, bringing this
matter to Room & Board’s aitention, negotiating a settlement in the public interest, and seeking
court approval of the same. In addition, the negotiated fee and cost figure expressly includes the

§ This Section shall not be applicable where the vendor in question had previously been
found by Room & Board to have provided unreliable certifications as to meeting the
Reformulation Standard in its Products on more than one occasion. Notwithstanding the
foregoing, a stipulated penalty for a second exceedance by Room & Board’s vendor at a level
between 100 and 249 ppm shall not be available after July 1, 2015,

’ Any stipulated penalty payments made pursuant to this Section should be allocated and
remitted in the same manner as set forth in Sections 4.1 and 4.5, respectively.,

i1
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anticipated significant amount of time Englander’s counsel will incur to monitor various
provisions in (his agresment over the next two years. Room & Board more specifically agreed,
upon the Court’s approval and entry of this Consent Judgment, to pay Englander’s counsel the
amount of fees and costs indicated on Room & Board’s Exhibit A. Room & Board further agreed
to tender and shall tender its full required payment under this Section to a trust account at The

| Chanler Group (made payable “In Trust for The Chanler Group™) within two business days of the
| Effective Date. Such funds shall be released from the trust account upon the Court’s approval and

entry of this Consent Judgment.
45  Payment Procedures
4.5.1 Issuance of Peymentz.
()  All payments owed to Englander and his counsel, pursuant to

Sections 4.1, 4.3 and 4.4 shall be delivered to the following payment address:

The Chanler Group

Atin: osition 65 Controller
2560 Ninth Street

Parker Plaza, Suite 214
Berkeley, CA 94710

{(t}  All payments owed to OEHIHA (EIN: 68-0284486), pursuant to
Section 4.1, shall be delivered directly to OEHHA (Memo line “Prop 65 Penalties™) at one
of the following addresses, as appropriate:

For United States Postal Service Delivery:
Mike Gyutics
Riscal Operations Branch Chief
Office of Environmental Health Hazard Assessment

P.O. Box 4010
Sacramento, CA 95812-4010

For Non-United States Postal Service Delivery:
Mike Gyurics
Fiscal Operations Branch Chief
Office of Environmental Health Hazard Assessment

1001 1 Street
Sacramento, CA 95814
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4.52 Proof of Payment to OEHHA. A copy of each check payable to OEHHA
shall be mailed, simultaneous with payment, to The Chanler Group at the address set forth
in Section 4.5.1(a) above, as proof of payment to OEHHA.
4.5.3 Tax Documentation. Room & Board shall issue a sepatate 1099 form for
each payment required by this Section to: (a) Peter Englander, whose address and tax
identification number shall be furnished upon request after this Consent Judgment has been
fully executed by the Parties; (b) OEHHA, who shall be identified as “California Office of
Environmental Health Hazard Assessment” (EIN: 68-0284486} in the 1099 form, to be
deliveted directly to OEHHA, P.0O. Box 4010, Sacramento, CA 95814; and (¢) “The
Chanler Group” (EIN: 94-3171522) to the address set forth in Section 4.5 J1(a) above.
5. CLAIMS COYERED AND RELEASED

5.1  Englander’s Release of Proposition 65 Claims

Englander, acting on his own behalf and in the public interest, releases Room &‘Boatd, its
parents, subsidiaries, affiliated entities under common ownetship, directors, officers, agents
employees, attorneys, and each entity to whom Room & Boerd directly or indirectly distribute or
sell Products, including, but not limited, to downstream distributors, wholesalers, customers,

retailers, franchisees, cooperative members, and licensees (collectively, “Releasees™), from all
claims for violations of Proposition 65 through the Effective Date based on unwarned exposures to
the TDCPP in the Products, as set forth in the Notice. Compliance with the terms of this Consent
Judgment constitutes compliance with Proposition 65 with respect to exposutes to the TDCPP
from the Products, as set forth in the Notice. The Parties further understand and agree that this
Section 5.1 relense shall not extend upstream to any entities, other than Room & Board, that
manufactured the Products or any component patts thereof, or any distributors or suppliers who
sold the Products or any component parts thereof fo Room & Boatd, except that an entity upstream
of Room & Boazd that is a Retailer of a Private Labeled Covered Product shall be released as to
the Private Labeled Covered Products offered for sale in California, or to California Customers, by
the Retailer in question,

13
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52  Englander’s Individual Releases of Claims

Englander, in his individual capacity only and rot in his representative capacity, provides a
release herein which shall be effective as a full and final accord and satisfaction, as a bar to all
actions, causes of action, obligations, costs, expenses, altorneys” fees, damages, losses, claims,
liabilities, and demands of Englander of any nature, character, or kind, whether known or
unknown, suspected or unsuspected, limited to and arising out of alleged or actual exposures o
TDCPP, TCEP and TDBPP in the Products manufactured, imported, distributed, or sold by Room
& Board prior to the Effective Date. The Parties further understand and agree that this Section 5.2
release shall not extend upstream to any entities that manufactured the Products ot any componeat
parts thereof, or any distributors or suppliers who sold the Products or any component parts thereof
to Room & Board, except that an entity upsiream of Room & Board shall be released as to the
Private Labeled Covered Products offered for sale in California by the Room & Board. Nothing in
this Section affects Englander’s right to commence or prosecute an action ynder Proposition 65
against a Releasee that does not involve Room & Board’s Products.

53 Room & Board’s Release of Englander

Room & Board, on behalf of itself, its past and current agents, representatives, attorneys,
successors, and assignees, hereby waives any and all claims against Englander and his attorneys
and other representatives, for any and all actions taken or statements made (or those that could
have been taken or made) by Englander and his attorneys and other representatives, whether in the
course of investigating claims or otherwise seeking to enforce Proposition 65 against it in thig
matter with respect to the Prodycts.
6.  COURTAPPROVAL

This Consent Judgment is not effective until it is approved and entered by the Court and
shall be null and void if, for any reason, it is not approved in its entirety and entered by the Court
within one year after it has been fully executed by all Parties. If the Court does not approve the
Consent Judgment, the Parties shall meet and confer as to whether to modify the language or
appeal the ruling. If the Parties do not jointly agree on a course of action to take, then the case

14
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shall proceed in ifs normal course on the Court’s trial calendar. If the Court’s approval is
ultimately overturned by an appellate court, the Parties shall meet and confer as to whether to
madify the terms of this Consent Judgment. If the Parties do not jointly agree on a course of
action to take, then the case shall proceed in its normal course on the Court’s trial calendar. In the
event that this Consent Judgment is entered by the Court and subsequently overturned by any
appellate court, atry monies that have been provided to OEHHA, Englander, or his counsel
pursuant to Section 4, above, shall be refunded within 15 days of the appeliate decision becoming
final. If the Court does not approve and enter the Consent Judgment within one year of the
Effective Date, any monies that have been provided to OEHHA or held in trust for Englander or
his counsel pursuant to Section 4, above, shall be refunded to Room & Board within 15 days.
7. GOVERNING LAW

The terms of this Consent Judgment shall be governed by the laws of the State of
California. In the event that Proposition 65 is repealed, preempted, ot is otherwise rendered
inapplicable by reason of law generally, or if any of the provisions of this Consent Judgment are
rendered inapplicable or are no longer required as a result of any such repeal or preemption, or
rendered inapplicable by reason of law generally as to the Products, then Room & Board may
provide written notice to Englander of any asserted change in the law, and shall have no further
obligations pursuant to this Consent Judgment with respect to, and to the extent that, the Products
are so affected. Nothing in this Consent Judgment shall be interpreted to relieve Room & Board
from any obligation to comply with any pertinent state or federal law or regulation.
S. NOTICES

Unless specified herein, all correspondence and notices required to be provided pursuant to
this Consent Judgment shall be in writing and sent by: (i) personal delivery, (ii) first-class
registered or certified mait, return receipt requested; or (iii) overnight courier to any party by the
other party at the following addresses:

15
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To Room & Board: . To Englander:

At the address shown on Exhibit A Proposition 65 Cootdinator
The Chanler Group

2560 Ninth Street

Parker Plaza, Suite 214
Berkeley, CA 94710-2565

Any Party, from time fo time, may specify in writing to the other Party a change of address to
which all notices and other communications shail be sent.
9. COUNT FACSIMILE PDF SIGNATURES

This Consent Judgment may be executed in counterparts and by facsimile or pdf signature,
each of which shall be deemed an original, end all of which, when taken together, shall constitute
one and the same document. A facsimile or pdf signature shall be as valid as the original.
10. COMPLIANCE WITH HEALTH & SAFETY CODE § 25249.7(f)

Englander and his attorneys agree to comply with the reporting form requirements
referenced in California Health & Sefety Code § 25249.7(f).
11. DITION. CUTION ACTIVITIES

Englandet and Room & Boatd agtee to support the entry of this agreement as a Consent
Judgment and obtain approval of the Consent Judgment by the Court in a timely manner. The
Parties acknowledge that, pursuant to California Health & Safety Code § 25249.7, a noticed
motion is required to obtain judicial approval of this Consent Judgment, which Englander shall
draft and file. If any third party objection to the noticed motion is filed, Englander and Room &
Board shall wotk together to file a reply and appear at any hearing before the Court. This
provision is a material component of the Consent Judgment and shall be treated ag such in the
event of a breach.
12. MODIFICATION

This Consent Judgment may be modified only: (1) by written agreement of the Parties and
upon entry of 2 modified Consent Judgment by the Court thereon; or (2) upon a successful motion
of any party and entry of a medified Consent Judgment by the Court.

16
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13. [¢) ON

The undersigned are authorized to execute this Consent Judgment on behalf of their

respective Parties and have read, understood, and agree to all of the terms and conditions of this

Consent Judgment.

AGREED TO:

AGREED TO:
Settling Defendant;
Room & Board, Inc.

e

Date: NoVember 27, 2013

Name: avrotn d‘\h.—r‘n.)
o Lt ¢ teo

Date: October (¢ 2013
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EXHIBIT A
I Name of Seitling Defendent: ROOM & BOARD, INC.
I.  Names of Releasees (optional/partial):
Types of Covered Products Applicabie to Room & Board:
Padded Upholstered Furniture, including Ottomans, containing TDCPP

IV.  Types of Additional Products Room & Board Elects to Address (if any):
V. Room & Board Required Settiement Payments

A, Penalties of $81,000, as follows:
$15,000 initial payment due on or before the Effective Date;

$42,000 second payment due on or before January 15, 2014, of which
$23,000 may be waived pursuent to Section 4.1.4(i) and $19,000 may be
waived pursuant to Section 4,1.4(iii); and

3%,000 third m due on or befgre Nov:niﬂ?(r 30, %103;14, of which
14,000 may be wai to Section 4.1.4(ii) and $10,000 be
L e e mey

B. Payment to The Chanler Group for reimbursement of attorneys’ fees and costs
attributabie to Room & Board, Inc.: $35,000.

VI.  Person(s) to receive Notices pursuant to Section 8

Steve Freeman

Room & Board, Inc.

Room & Board

4600 Olson Memorial Highway
Minneapolis, Minnesota 55422
With a copy to:

Jeffrey B. Margulies

Norton Rose Fulbright

555 South Flower Street, 41st Floor
Los Angeles, CA 90071

18
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EXHIBIT B
(ILLUSTRATIVE WARNINGS)
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WARNING:
This product contains TDCPP,

a flame retardant chemical 3”
known to the State of

California to cause cancer.

N

INSTRUCTIONS: Minimum 12 pt. font. “WARNING:” text must be bold.



WARNING:

This product contains TDCPP,
a flame retardant chemical 5”
known to the State of

California to cause cancer.

Ny

< 3” ,,
INSTRUCTIONS: Print warning on each side of hang tag.
Minimum 12 pt. font. “WARNING:” text must be bold.




WARNING:

m\\

This product contains TDCPP, a flame retardant

chemical known to the State of California to

cause cancer. R

T HH\\

INSTRUCTIONS: Minimum 32 pt. Font. “WARNING:” text must be bold and underlined.
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Brian C. Johnson, State Bar No. 235965
Josh Voorhees, State Bar No. 241436
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710-2565

Telephone: (510) 848-8880

Facsimile: (510) 848-8118

Attorneys for Plaintiff
PETER ENGLANDER

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA
UNLIMITED CIVIL JURISDICTION

PETER ENGLANDER,
Plaintiff,
V.

ASHLEY FURNITURE INDUSTRIES,
INC.; etal,

Defendants.

Case No. RG13672407

Assigned for All Purposes to Judge George C.
Hernandez, Jr., Department 17

[PROPOSED] CONSENT JUDGMENT AS
TO DEFENDANT HUMAN TOUCH, LL.C

(Health & Safety Code § 25249.5 er seq.)

CONSENT JUDGMENT AS TO DEFENDANT HUMAN TOUCH, LLC




e - N -, ¥ T - N U R o

NN N NNDDN NN e et e e e e e e
W N A K s WN = O Y NN R W N = D

1. INTRODUCTION

1.1 Parties

This Consent Judgment is entered into by and between plaintiff Peter Englander
(“Englander”) and defendant Human Touch, LLC (“Human Touch™), with Englander and Human
Touch each referred to individually as a “Party” and collectively as the “Parties.”

1.2 Plaintiff

Englander is a resident of the State of California who seeks to promote awareness of
exposures to toxic chemicals, and to improve human health by reducing or eliminating harmful
substances contained in consumer and commercial products.

1.3  Defendant

Human Touch employs ten or more persons and is a person in the course of doing business
for purposes of the Safe Drinking Water and Toxic Enforcement Act of 1986, California Health and
Safety Code section 25249.5 et seq. (“Proposition 65).

14  General Allegations

Englander alleges that Human Touch manufactured, imported, sold and/or distributed for
sale in California, upholétered furniture with foam padding containing tris(1,3-dichloro-2-propyl)
phosphate (“TDCPP”) and upholstered furniture with foam padding containing tris(2-chloroethyl)
(“TCEP?) without providing the clear and reasonable health hazard warnings required by
Proposition 65.

1.5 Listed Chemicals

1.5.1 On April 1, 1992, California listed TCEP pursuant to Proposition 65, as a
chemical known to cause cancer. TCEP became subject to the “clear and reasonable warning™
requirements of the act one year later on April 1, 1993. Cal. Code Regs., tit. 27, § 27001(b); Health
& Safety Code §§ 25249.8 and 25249.10(b).
1.5.2  On October 28, 2011, California identified and listed TDCPP Pursuant to

Proposition 65, as a chemical known to cause cancer. TDCPP became subject to the “clear and
reasonable warning” requirements of the act one year later on October 28, 2012. Cal. Code Regs.,

tit. 27, § 27001(b); Health & Safety Code §§ 25249.8 and 25249.10(b). TDCPP and TCEP are
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referred to collectively herein after as the “Listed Chemicals.” Englander alleges that TDCPP and
TCEP escape from the foam padding, resulting in human exposures. |

1.5 Product Description

The categories of products that are covered by this Consent Judgment are identified on
Exhibit A (hereinafter “Products™). Polyurethane foam that is supplied, shaped or manufactured for
use as a component of another product, such as upholstered furniture, but which is not itself a
finished product, is specifically excluded from the definition of Products included on Exhibit A.

1.6  Notices of Violation

On January 10, 2013, and February 26, 2013, Englander served Human Touch and certain
requisite public enforcement agencies with two separate 60-Day Notices of Violation (*Notices”)
alleging that Human Touch violated Proposition 65 when it failed to wam customers, consumers,
and workers in California that the Products expose users to TDCPP and TCEP. To the best of the
Parties’ knowledge, ro public enforcer has commenced and is diligently prosecuting the allegations
set forth in the Notices.

1.7  Complaint

On March 21, 2013, Englander commenced the instant action. Thereafter, on July 9, 2013,
Englander filed a Second Amended Complaint (“Complaint”), the operative pleading in this action,
naming Human Touch as a defendant, and stating a cause of action for the alleged violations of
Proposition 65 that are the subject of the Notices.

1.8  No Admission

Human Touch denies the material, factual, and legal allegations contained in the Notices
and Complaint and maintains that all of the products that it has sold or distributed for sale in
California, including the Products, have been and are in compliance with all laws. Nothing in this
Consent Judgment shall be construed as an admission by Human Touch of any fact, finding,
conclusion of law, issue of law, or violation of law, nor shall compliance with this Consent
Judgment constitute or be construed as an admission by Human Touch of any fact, finding,

conclusion of law, issue of law, or violation of law. This Section shall not, however, diminish or
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otherwise affect Human Touch’s obligations, responsibilities, and duties under this Consent
Judgment.

1.9  Jurisdiction

For purposes of this Consent Judgment only, the Parties stipulate *hat this Court kas
jurisdiction over Human Touch as to the allegations contained in the Comp!aint, that venue is
proper in the County of Alameda, and that the Court has jurisdiction to enter and enforce the
provisions of this Consent Judgment pursuant to Proposition 635 and California Code of Civil
Procedure section 664.6.
2. DEFINITIONS

2.1 California Customer

“California Customer” shall mean any customer that Human Touch reasonably understands
is located in California, has a California warehouse or distribution center, maintains a retail outlet in
California, or has distributed Products for sale in California, online via the internet or by any other
means, on or after January 1, 2011.

2.2 No Detectable Amount

“No Detectable Amount” shall mean no more than 25 parts per million (“ppm”™) (the
equivalent of .0025%) of any one chemical in any material, component, or constituent of a
subject product, when analyzed by a domestic NVLAP (National Volunteer Laboratory
Accreditation Program) accredited laboratory pursuant to EPA testing methodologies 3545 and
8270C, or equivalent methodologies utilized by federal or state agencies to determine the presence,
or measure the amount, of TDCPP and/or TCEP in a solid substance.

2.3  Effective Date

“Effective Date’” means December 22, 2013.

2.4  Private Label Covered Products

“Private Label Covered Products™ means Products that bear a brand or trademark owned or
licensed by a Retailer or affiliated entity that are sold or offered for sale by a Retailer in the State of

California.
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2.5  Reformulated Products

“Reformulated Products™ shall mean Products that contain No Detectable Amount of
TDCPP or TCEP.

2.6  Reformulation Standard

The “Reformulation Standard” shall mean containing no more than 25 ppm for each of
TDCPP and TCEP.

2.7  Retailer

“Retailer” means an individual or entity that offers a Product for sale to consumers in
California.
3. INJUNCTIVE RELIEF: REFORMULATION

3.1 Reformulation Commitment

Commencing on April 30, 2014, and continuing thereafter, Human Touch shall not
manufacture or import for distribution or sale to California Customers, or causé to be manufactured
or imported for distribution or sale to California Customers, any Products that are not Reformulated
Products.

3.2 Vendor Notification/Certification

Within 30 days of the Effective Date, Human Touch shall provide written notice to all of its
then-current vendors of Products that are sold or offered for sale in California, or to California
Customers, instructing each such vendor to use reasonable efforts to provide only Reformulated
Products. In addressing the obligation set forth in the preceding sentence, Human Touch shall not
employ statements to encourage a vendor to delay compliance with the Reformulation Standard.
No later than May 1, 2014, Human Touch shall obtain a written certification from each such
vendor, and any newly engaged vendors, that the Products it manufactures comply with the
Reformulation Standard. Such certifications shall be held by Human Touch for at least two years
from receipt, and shall be made available to Englander upon request.

3.3 Products No Longer in Human Touch’s Control

No later than 45 days after the Effective Date, Human Touch shall send a letter

(*Notification Letter™), electronic or otherwise, to: (a) each California Customer and/or Retailer

CONSENT JUDGMENT AS TO DEFENDANT HUMAN TOUCH, LL.C




which it, after October 28, 2011, supplied the item for resale in California described as an exemplar
in the Notice (“Exemplar Product™); and (b) any California Customer and/or Retailer that Human
Touch believes is reasonably likely to have any inventory of Exemplar Products for resale in
California as of January 1, 2013.

The Notification Letter shall advise the recipient that the Exemplar Product “contains
TDCPP and/or TCEP, chemicals known to the State of California to cause cancer,” and request that
the recipient either: (a) label the Exemplar Products remaining in inventory prior to offering them
for sale in California, or to California Customers, pursuant to Section 3.5; or (b) return, at Human
Touch’s expense, all units of the Exemplar Product held for sale in California, or to California
Customers, to Hurnan Touch or a party Human Touch has otherwise designated. The Notification
Letter shall require a response from the recipient within 15 days confirming whether the Exemplar
Product will be labeled or returned. Human Touch shall maintain records of all correspondence
generated pursuant to this Section for two years after the Effective Date and shall promptly produce
copies of such records upon Englander’s written request.

34  Current Inventory

Any Products in, or manufactured and en route to, Human Touch’s inventory on or after
Fanuary 31, 2014, that do not qualify as Reformulated Products, and that Human Touch has reason
to believe may be sold or distributed for sale in California, shail contain a clear and reasonable
warning as set forth in Section 3.5 below unless Section 3.6 applies.

3.5 Product Warnings

3.5.1 Product Labeling. Any warning provided under Section 3.3 or 3.4 above
shall be affixed to the packaging, labeling, or directly on each Product. Each warning shall be
prominently placed with such conspicuousness when compared with other words, statements,
designs, or devices as to render it likely to be read and understood by an ordinary individual under
customary conditions before purchase. Each warning shall be provided in a manner such that the
consumer or user understands to which specific Product the warning applies, so as to minimize the
risk of consumer confusion.

A warning provided pursuant to this Consent Judgment shall state:
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WARNING: This product contains [TDCPP and/or
TCEP}, flame retardant chemicals
known to the State of Califomia to
cause cancer.'

3.5.2 Internet Website Warning. A waming shall be given in conjunction with
Human Touch’s sale of the Products over its website onifine via the intemmet into California, or to
California Customers. The warning shall appsar on one or more web pages displayed to a
purchaser prior to completing payment and/or during the “checkout” process. The following
warning statement shall be used and shall: (2) appear adjacent to or immediately following the
display, description, or price of the Product; (b) be accessible via a hyperlink that appears adjacent
to or immediately following the display, description, or price of the Product; or (c) appear as a pop-
up box. The warning, hyperlink and/or pop-up box text shall be the same type size or larger than

the Product description text, and shall state:

WARNING: This product contains [TDCPP and/or
TCEP], flame retardant chemicals
known to the State of California to
Cause cancer.

3.6  Alternatives to Interim Warnings

Human Touch’s obligation under Section 3.3 shall be relieved if it provides Englander with
written notice on or before January 13, 2014 certifying that only Exemplar Products meeting the
Reformulation Standard will be offered for sale in California, or to California Customers for sale in
California, after January 31, 2014. The obligations of Human Touch under Section 3.4 shall be

relieved upon Englander’s receipt of Human Touch’s written certification on or before January 15,

! The regulatory safe harbor warning language specified in 27 Cal. Code Regs. §
25603.2(a)(1) shall be deemed acceptable under this Consent Judgment, if Human Touch employed
it prior to the Effective Date. Human Touch must obtain Court approval for any alternative
warning statement other than that set forth above or the regulatory safe harbor language found at 27
Cal. Code Regs. § 25603.2(a)(1), and/or for any proposed alternate method of warning
transmission. In doing so, Human Touch agrees to provide the Parties and the Office of the
Attorney General with timely notice and an opportunity to oppose or comment on before the Court
acts on the request. The Parties agree that the following hybrid warning language shall not be
deemed to meet the requirements of 27 Cal. Code Regs. § 25601 et seq., and shall not be used
pursuant to this Consent Judgment: (a) “cancer or birth defects or other reproductive harm;” and (b)
“cancer, birth defects or other reproductive harm” unless Human Touch knows the Product to
which such warning is applied contains a Proposition 65-listed chemical in addition to TDCPP or
TCEP that is known to cause birth defects or other reproductive harm.

? The preceding footnote applies in this context as well.
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2014, that, as of July 30, 2014, it will only distribute or cause to be distributed for sale, or sell in
California, or to California Customers for sale in California, Products (i.e., Products beyond the
Exemplar Product) meeting the Reformulation Standard. The certifications provided by this
Section are material terms and time is of the essence.

4. MONETARY PAYMENTS

4.1 Civil Penalties

Pursuant to Health & Safety Code § 25249.7(b), and in settlement of all the claims referred
to in this Consent Judgment, Human Touch shall pay the civil penalties shown on Exhibit A. Each
penalty payment will be allocated in accordance with California Health & Safety Code section
25249.12(c)(1) and (d), with 75% of the funds remitted to the California Office of Environmental
Health Hazard Assessment (*OEHHA”), 25% of the penalty remitted to ~“The Chanler Group in
Ttust for Englander.” Each penalty payment shall be delivered within two business days of the date
it is due at the addresses provided in Section 4.5, below. Human Touch shall be liable for payment
of simple interest at a rate of 10% for all amounts due and owing that are not received within two
business days of the date they are due, if any.

4.1.1 Initial Civil Penalty. Within five days of the Effective Date, Humén Touch
shall make an initial civil penalty payment in the amount identified on Exhibit A.

4.1.2 Second Civil Penalty. On or before February 15, 2014, Human Touch shall
make a second civil penalty payment in the amount identified on Exhibit A. The amount of the
second penalty may be reduced according to any penalty waiver for which Human Touch is eligible
under Sections 4.1.4(i) and 4.1.4(iii), below.

4.1.3 Third Civil Penalty. On or before December 31, 2014, Human Touch shall
make a third civil penalty payment in the amount identified on Exhibit A. The amount of the third
penalty may be reduced according to any penalty waiver for which Human Touch is eligible under
Sections 4.1.4(ii) and 4.1.4(iv), below.

4.1.4 Reductions to Civil Penalty Payment Amounts. Human Touch may
reduce the amount of the second and/or third civil penalty payments identified on Exhibit A by

providing Englander with certification of certain efforts undertaken to reformulate its Products or

CONSENT JUDGMENT AS TO DEFENDANT HUMAN TOUCH, LLC
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limit the ongoing sale of non-reformulated Products in California. The option to provide a written
certification in lieu of making a portion of Human Touch’s second or third civil penalty payments
constitutes a material term of this Consent Judgment, and with regard to such terms, time is of the

€ssence.

4.14(i) Partial Penalty Waiver for Accelerated Reformulation of
Products Sold or Offered for Sale in California.

If Human Touch so elects on Exhibit A, a portion of the second civil penalty shall be
waived, if, as of February 1, 2014, and continuing thereafter, Human Touch agrees that it will only
manufacture or import for distribution or sale to California Customers or cause to be manufactured
or imported for distribution or sale to California Customers, Reformulated Products. An officer or
other authorized representative shall provide Englander with a written certification confirming

compliance with such conditions, no later than January 15, 2014.

4.1.4(ii) Partial Penalty Waiver for Accelerated Extended
Reformulation.

As shown on Exhibit A, a portion of the third civil penalty shall be waived, if; as of Aprill5,
2014, and continuing thereafter, Human Touch agrees that it will only manufacture or import for
distribution or sale in California, or cause to be manufactured or imported for distribution or sale in
California, Reformulated Products which also do not contain tris(2,3-dibromopropyl)phosphate
(“TDBPP”) in a detectable amount of more than 25 ppm (.0025%) in any material, component, or
constituent of a subject product, when analyzed by a NVLAP accredited laboratory pursuant to
EPA testing methodologies 3545 and 8270C, or equivalent methodologies utilized by federal or
state agencies to determine the presence, and measure the quantity, of TDBPP in a solid substance.
An officer or other authorized representative shall provide Englander with a written certification

confirming compliance with such conditions, no later than November 15, 2014.

4.1.4(iii) Partial Penalty Waiver for Withdrawal of Non-Reformulated
Exemplar Products from the California Market.

As shown on Exhibit A, a portion of the second civil penalty shall be waived, if an officer or

other authorized representative of Human Touch provides Englander with written certification, by

January 15, 2014, confirming that each individual or establishment in California to which it

CONSENT JUDGMENT AS TO DEFENDANT HUMAN TOUCH, LLC
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supplied the Exemplar Product after October 28, 2011, has elected, pursuant to Section 3.3, to

return all Exemplar Products held for sale in California.’

4.1.4(iv) Partial Penalty Waiver for Termination of Distribution to
California of Iavestory of Non-Reformulated Products.

As shown on Exhibit A, a portion of the third civil penalty shall be waived, if an officer or
other authorized representative of Human Touch provides Englander with written certification, on
or before November 13, 2014. confirming that, as of July 1, 2014, it has and will continue to
manufacture for sale or purchase far sale in California, or to California Customers, only

Reformulated Products.

4.2  Representations Regarding Sales and Other Information

Human Touch represents that the sales data and other information concerning its size,
knowledge of TDCPP/TCEP presence. and prior reformulation and/or warning efforts, provided to
Englander is true and accurate based on its knowledge and are material factors upon which
Englander relies to determine the amount of civil penalties assessed pursuant to Health and Safety
Code section 25249.7(b). If, within nine months of the Effective Date, Englander discovers and
presents to Human Touch, evidence demonstrating that the preceding representations and
warranties are materially inaccurate, then Human Touch shall have 30 days to meet and confer
regarding the Englander’s contention. Should this 30 day period pass without any resolution,
Englander shall be entitled to file a formal legal claim including, but not limited to, a claim for
damages for breach of contract.

Human Touch further represents that in implementing the requirements set forth in Sections
3.1 and 3.2 of this Consent Judgment, it will voluntarily employ commercial best efforts to achieve
reformulation of its Products and Additional Products on a nationwide basis and not employ
statements that will encourage a vendor to limit its compliance with the Reformulation Standard to

goods intended for sale to California Consumers.

3 For purposes of this Section, the term Exemplar Products shall further include Products for
which Englander have, prior to August 31, 2013, provided Human Touch with test results from a
NVLAP accredited laboratory showing the presence of a Listed Chemical at a level in excess of 250
ppm pursuant to EPA testing methodologies 3545 or 8270C.

9
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4.3  Penalties for Certain Violations of the Reformulation Standard.

If Englander provides notice and appropriate supporting information to Human Touch that
levels of a TDCPP in excess of the Reformulation Standard have been detected in one or more
Products labeled or otherwise marked in an identifiable manner as manufactured or imported after a
deadline for meeting the Reformulation Standard under Section 3.1 or 3.6, has commenced, then
Human Touch may elect to pay a stipulated penalty to relieve any further potential liability under
Proposition 65 or sanction under this Consent Judgment as to Products sourced from the vendor in
question.* The stipulated penalty shall be $1,500 if the violation level is below 100 ppm and $3,000
if the violation level is between 100 ppm and 249 ppm, this being applicable for any amount in
excess of the Reformulation Standards but under 250 ppm.” Englander shall further be entitled to
reimbursement of his associated expenses in an amount not to exceed $35,000 regardless of the
stipulated penalty level. If the Parties proceed under this Section, Human Touch must provide
notice and appropriate supporting information relating to the purchase (e.g. vendor name and
contact information including representative, purchase order, certification (if any) received from
vendor for the exemplar or subcategory of products), test results, and a letter from a company
representative or counsel attesting to the information provided to Englander within 30 calendar days
of receiving test results from Englander’s counsel. Any violation levels at or above 250 ppm shall
be subject to the full remedies provided pursuant to this Consent J udgment and at law.

4.4  Reimbursement of Fees and Costs

The Parties acknowledge that Englander and his counsel offered to resolve this dispute
without reaching terms on the amount of fees and costs to be reimbursed, thereby leaving the fee
issue to be resolved after the material terms of the agreement had been settled. Shortly after the

other settlement terms had been finalized, Human Touch expressed a desire to resolve Englander’s

* This Section shall not be applicable where the vendor in question had previously been
found by Human Touch to have provided unreliable certifications as to meeting the Reformulation
Standard in its Products on more than one occasion. Notwithstanding the foregoing, a stipulated
penalty for a second exceedance by Human Touch’s vendor at a level between 100 and 249 ppm
shall not be available after July 1, 2015.

> Any stipulated penalty payments made pursuant to this Section should be allocated and
remitted in the same manner provided in Sections 4.1 and 4.5.

10
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outstanding fees and costs. Under general contract principles and the private attorney general
doctrine codified at California Code of Civil Procedure section 1021.5 for all work performed
through the mutual execution of this agreement, including the fees and costs incurred as a result of
investigating, bringing this matter to Human Touch’s attention, negotiating a settlement in the
public interest, and seeking court approval of the same. In addition, the negotiated fee and cost
figure expressly includes the anticipated significant amount of time Englander’s counsel will incur
to monitor various provisions in this agreement over the next two years, with the exception of
additional fees that may be incurred pursuant to any election made by Human Touch under Section
11. Human Touch agrees to pay Englander, upon the Court’s approval and entry of this Consent
Judgment, the amount of fees and costs indicated on Exhibit A. Human Touch further agrees to
tender its payment in full under this Section to “The Chanler Group in Trust” within five business
days of the Effective Date, which amounts shall not be disbursed until the Court’s approval and
entry of this Consent Judgment.

4.5  Payment Procedures

4.5.1 Payment Addresses. All payments and tax forms for Englander and his
counsel under this Consent Judgment shall be delivered to the following addresses:

(a) All payments to Englander and his counsel shall be delivered to:

The Chanler Group

Attn: Proposition 65 Controller
2560 Ninth Street

Parker Plaza, Suite 214
Berkeley, CA 94710

(b) All payments and tax forms required for OEHHA under this Consent
Judgment shall be delivered directly to OEHHA (Memo line “Prop 65 Penalties”) at one of

the following addresses, as appropriate:

For United States Postal Service Delivery:

Mike Gyurics

Fiscal Operations Branch Chief

Office of Environmental Health Hazard Assessment
P.O. Box 4010

Sacramento, CA 95812-4010

11
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For Non-United States Postal Service Delivery or Courier:

Mike Gyurics

Fiscal Operations Branch Chief

Office of Environmental Health Hazard Assessment
1001 [ Street

Sacramento, CA 95814

1.5.2 Proof of Payment to OEHHA. A copy of each check payable to OEHHA
shall be mailed, simultaneous with payment, to The Chanler Group at the address provided in
Section 4.5.1{3).

4.5.3 Tax Docamentation. Human Touch shall provide a separate 1099 form for
its payments to each of the following payees under this Consent Judgment: (a) Peter Englander,
whose address and tax identification number shall be furnished upon request after this Consent
Judgment has been fully executed by the Parties; (b) “California Office of Environmental Health
Hazard Assessment™ (EIN: 68-0284486); and (c) “The Chanler Group™ (EIN: 94-3171522).

5. CLAIMS COVERED AND RELEASED

5.1 Englander’s Release of Proposition 65 Claims

Englander, acting on his own behalf and in the public interest, releases Human Touch, its
parents, subsidiaries, affiliated entities under common ownership, directors, officers, agents
employees, attorneys, and each entity to whom Human Touch directly or indirectly distributes or
sells the Products, including, but not limited, to downstream distributors, wholesalers, customers,
retaifers. franchisees, cooperative members, and licensees (collectively, “Releasees™), from all
claims alleging violations of Proposition 65 through the Effective Date based on unwarned
exposures to the Listed Chemicals in the Products, as set forth in the Notices. Compliance with the
terms of this Consent Judgment constitutes compliance with Proposition 65 with respect to
exposures to the Listed Chemicals from the Products, as set forth in the Notices. The Parties further
understand and agree that this Section 5.1 release shall not extend upstream to any entity that
manufactured the Products or any component parts thereof, or any distributor or supplier who sold
the Products or any component parts thereof to Human Touch, except that entities upstream who

provided a Private Labeled Covered Product to Human Touch, if any, shall be released as to the

12
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Private Labeled Covered Products Human Touch has offered for sale in California, or to California
Customers. )

5.2  Englander’s Individual Releases of Claims

Englander, in his individual capacity only and not in any representative capacity, provides a
release herein which shall be effective as a full and final accord and satisfaction, as a bar to all
actions, causes of action, obligations, costs, expenses, attorneys’ fees, damages, losses, claims,
liabilities, and demands of any nature, character, or kind, whether known or unknown, suspected or
unsuspected, limited to and arising out of alleged or actual exposures to TDCPP, TCEP, and/or
TDBPP in Products or Additional Products (as defined in Section 11.1 and delineated on Exhibit A)
manufactured, imported, distributed, or sold by Human Touch prior to the Effective Date.® The
Parties further understand and agree that this Section 5.2 release shall not extend upstream to any
entity that manufactured any Products or Additional Products, or any component parts thereof, or
any distributors or suppliers who sold any Products or Additional Products, or any component parts
thereof to Human Touch, except that entities upstream of Human Touch that is a Retailer of a
Private Labeled Covered (or Additional) Product shall be released as to the Private Labeled
Covered (or Additional) Products offered for sale in California by the Human Touch. Nothing in
this Section affects Englander’s right to commence or prosecute an action under Proposition 65
against a Releasee that does not involve Human Touch’s Products or Additional Products.

53 Human Touch’ Release of Englander

Human Touch, on its own behalf, and on behalf of its past and current agents,
representatives, attorneys, successors, and assignees, hereby waives any and all claims against
Englander and his attorneys and other representatives, for any and all actions taken or statements
made (or those that could have been taken or made) by Englander and his attorneys and other
representatives, whether in the course of investigating claims, otherwise seeking to enforce

Proposition 65 against it in this matter, or with respect to the Products or Additional Products.

® The injunctive relief requirements of Section 3 shall apply to Additional Products as
otherwise specified.

CONSENT JUDGMENT AS TO DEFENDANT HUMAN TOUCH, LLC
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6. COURT APPROVAL

This Consent Judgment is not effective until it is approved and entered by the Court and
shall be null and void if, for any reason, it is not approved in its entirety and entered by the Court
within one year after it has been fully executed by the Parties. Englander and Human Touch agree
to support the entry of this agreement as a Consent Judgment and to obtain approval of the Consent
Judgment by the Court in a timely manner. The Parties acknowledge that, pursuant to California
Health and Safety Code section 25249.7(f), a noticed motion is required for judicial approval of this
Consent Judgment, which motion Englander shall draft and file and Human Touch shall support,
appearing at the hearing if so requested. If any third-party objection to the motion is filed,
Englander and Human Touch agree to work together to file a reply and appear at any hearing. This
provision is a material component of the Consent Judgment and shall be treated as such in the event
of a breach.

If the Court does not approve the Consent Judgment, the Parties agree to meet and confer as
to whether to modify the language or appeal the ruling. If the Parties do not jointly agree on a
course of action to take, then the case shall proceed in its normal course on the Court’s trial
calendar. If the Court’s approval is ultimately overturned by an appellate court, the Parties shall
meet and confer as to whether to modify the terms of this Consent Judgment. If the Parties do not
jointly agree on a course of action to take, then the case shall proceed in its normal course on the
Court’s trial calendar. In the event that this Consent Judgment is entered by the Court and
subsequently overturned by any appellate court, any monies that have been provided to OEHHA,
Englander or his counsel under this Consent Judgment shall be refunded within 15 days of the
appellate decision becoming final. If the Court does not approve and enter the Consent Judgment
within one year of the Effective Date, any monies that have been provided to OEHHA or held in
trust for Englander or his counsel pursuant to Section 4 shall be refunded to the Human Touch
within 15 days.

7. GOVERNING LAW

The terms of this Consent Judgment shall be governed by the laws of the State of California.

In the event that Proposition 63 is repealed, preempted, or is otherwise rendered inapplicable by

14
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reason of law generally, or as to the Products, then Human Touch may provide Englander with
notice of any asserted change in the law, and shall have no further obligations pursuant to this

Consent Judgment with respect to, and to the extent that, the Products are so affected. Nothing in

 this Consent Judgment shall be interpreted to relieve Human Touch from its obligation to comply

with any pertinent state or federal law or regulation.

8.  NOTICE

Unless specified herein, all correspondence and notices required to be provided pursuant to
this Consent Judgment shall be in writing and sent by: (i) personal delivery, (ii) first-class
registered or certified mail, return receipt requested; or (iii) a recognized overnight courier to any

Party by the other at the following addresses:

To Human Touch: To Englander:

At the address shown on Exhibit A Attn: Proposition 65 Coordinator
The Chanler Group
2560 Ninth Street
Parker Plaza, Suite 214

Berkeley, CA 94710-2565

Any Party may, from time to time, specify in writing to the other a change of address to which all
notices and other communications shall be sent.
9. COUNTERPARTS, FACSIMILE AND PDF SIGNATURES

This Consent Judgment may be executed in counterparts and by facsimile or portable
document format (pdf) signature, each of which shall be deemed an original, and as valid as the
same, and all of which, when taken together, shall constitute one and the same document.
10. COMPLIANCE WITH REPORTING REQUIREMENTS

Englander and his counsel agree to comply with the reporting form requirements referenced
in California Health and Safety Code section 25249.7(f).
11. ADDITIONAL POST EXECUTION ACTIVITIES

In addition to the Products identified on Exhibit A, on or before December 22, 2013, Human
Touch may provide Englander with additional information or representations necessary to enable

him to issue a 60-day notice of violation and valid certificate of merit pursuant to Health & Safety

15
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Code section 25249.7 for “Additional Products™ that contain TDCPP, TCEP, and/or other
Proposition 65-listed chemicals (“Additional Products™). Polyurethane foam that is supplied,
shaped or manufactured for use as a component of a product, such as upholstered furniture, is
specifically excluded from the definition of Additional Products and shall not be identified by
Human Touch on Exhibit A as an Additional Product. Except as agreed upon by Englander,
Human Touch shall not include a product as an Additional Product that is the subject of an existing
60-day notice, issued by Englander or any other private enforcer at the time Human Touch elects to
proceed under this Section.

After receipt of the required information, Englander agrees to issue a supplemental 60-day
notice of violation of Health and Safety Code section 25249.6 in compliance with all statutory and
regulatory requirements for the Additional Products identified by Human Touch, if any. On or
before October 1, 2014, Englander will prepare and file an amendment to this Consent Judgment to
incorporate the Additional Products within the defined term “Products” and serve a copy thereof
and its supporting papers (including the basis for supplemental stipulated penalties, if any) on the
Office of the California Attorney General; upon the Court’s approval thereof and finding that the
supplemental stipulated penalty amount, if any, is reasonable, the Additional Products shall become
subject to Sections 5.1 and 3.2. Human Touch shall, at the time it elects to proceed under this
Section and tenders the additional information or representations regarding any Additional Products
to Englander, tender to The Chanler Group’s trust account an amount not to exceed $8,750 as
stipulated penalties and attorneys’ fees and costs incurred by Englander and his counsel in issuing
the new notice of violation, and engaging in other reasonably related activities, which may be
released from the trust as awarded by the Court upon Englander’s application for approval of the
amendment to this Consent Judgment. Any fee award associated with the modification of the
Consent Judgment to include Additional Products shall not offset any associated supplemental
penalty award, if any. (Any tendered funds remaining in the trust thereafter shall be refunded to
Human Touch within 15 days). Such payment shall be made to “in trust for The Chanler Group”

and delivered to the address provided in Section 4.5.1(a).
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13. MODIFICATION

This Consent Judgment may be modified only: (i) by written agreement of the Parties and
upon entry of a modified Consent Judgment by the Court thereon; or (ii) upon a successful motion
of any party and entry of a modified Consent Judgment by the Court.
14. AUTHORIZATION

The undersigned are authorized to execute this Consent Judgment on behalf of their

respective Parties and have read, understood, and agree to all of the terms and conditions of this

Consent Judgment.
AGREED TO: AGREED TO:
Date:_December 20,2013 Detr,__1 2 i ’m[] zels

B}}K@/EN%/( BQDavid Wo% 'e’f&gmtive gﬁf.b
[/ T
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EXHIBIT A

i Settling Defendant: Human Touch, LLC (“Human Touch”)
lI. Types of Covered Products: Upholstered Furniture manufactured or distributed by Human
Touch (including, but not limited to, ottomans, footstools, and other furniture that utilizes

polyurethane foam) and replacement parts and components manufactured or distributed by
Human Touch for the same.

[fI. Human Touch’s Settlement Payments:

A. Initial Settlement Payments: $40,000

1. Initial Civil Penalty: $8,000
2. Attorneys’ Fees and Costs: $ 32,000

B. Second Civil Penalty: $12,000

1. Section 4.1.4(i) Partial Penalty Waiver, if applicable: $8,000
2. Section 4.1.4(iii) Partial Penalty Waiver, if applicable: $4,000

C. Third Civil Penalty: $5,000

1. Section 4.1.4(ii) Partial Penalty Waiver, if applicable: $3,000
2. Section 4.1.4(iv) Partial Penalty Waiver, if applicable: $2,000

IV. Persons to receive notice under Section 8:

David Wood, Chief Executive Officer
Human Touch, LLC

- 3030 Walnut Avenue
Long Beach, CA 90807

With a copy to:

Patrick W. Dennis, Esq.
Vanessa C. Adriance, Esq.
Gibson, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 90071-3197

Email: vadriance/@ gibsondunn.com

pdennis@gibsondunn.com

Fax: (213)229-6754
Fax: (213)229-6567

EXHIBIT A TO CONSENT JUDGMENT AS TO DEFENDANT HUMAN TOUCH, LLC
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Brian C. Johnson, State Bar No. 235965
Josh Voorhees, State Bar No. 241436

THE CHANLER GROUP
2560 Ninth Street
Parker Plaza, Suite 214
Berkeley, CA 94710
Telephone: (510) 848-8880
Facsimile: (510) 848-8118
Attorneys for Plaintiffs
PETER ENGLANDER & LAURENCE VINOCUR
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA
UNLIMITED CIVIL JURISDICTION
LAURENCE VINOCUR, - For Entry in Case Nos. RG13672551,
RG13672407 & RG13676719
Plaintiff, '
Assigned for All Purposes to
V. Judge George C. Hernandez, Jr.,
Department 17
NORSTAR OFFICE PRODUCTS, INC; et
al. [PROPOSED] CONSENT JUDGMENT AS
TO DEFENDANTS NORSTAR OFFICE
Defendants. - PRODUCTS, INC., INTERCON, INC., AND
BENETTT’S ITALIA, INC.
PETER ENGLANDER,
(Health & Safety Code § 25249.5 ef seq.)
Plaintiff,
V.

ASHLEY FURNITURE INDUSTRIES,

INC; et al.
Defendants.
PETER ENGLANDER,
Plaintiff,

V.

BENETTT’S ITALIA, INC; et al.

Defendants.
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1. INIRODUCTION

1.1 - Parties

" ‘This Consent Judgient is entered info by and between plaintiffs Laurence Vinocur and
Peter Englander (“Plaintiffs”) and the defendants identified in Exhibit A (“Settling Defondants”),
with Plaintiffs and the Setfling Defendants collectively referred to as th_e “Parties.”

12  Plaintiffs

Plaintifs are individuals rosiding in the State of California who seek to promote awarensss
of exposures to toxic chemicals and to improve humen health by reducing or eliminating hazardous
submmimdincpmerandm&alm.'

13  Settling Defendants . '

'EwhSemngememploysmmmepaéommdhape:soninthecmnseofdoing

| business for purposes of the Safe Drinking Water and Toxic Enforcement Act of 1986, California

Health & Safety Code § 25249.6, et seq. (“Proposition 657).
1.4  General Allegations

1.4.1 Plaintiffs allege that each Settling Defendant menufactured, imported, sold
and/or distributed for sale in California, products with (s) foam cushioned components contsining
tris(1,3-dichloro-2-propyl) phosphate (“TDCPP”) and/or tris(2-chrolorethyl) phosphate (“TCEP”);
and/or (b),upliolstared furniture with viny/PVC upholstery cantaining di(2-ethylhexyl)phthaiate
without the requmte Proposition 65 health hazard wamings.

142 Pmumtormposmonss on April 1, 1992, Califomia identified and listed
TCEPasa Ehanleal known to cause cancer. TCEP became subject to the “clear and reasonable
warning” requirements of the Act one year later on April 1, 1993. Cal. Code Regs., Tit. 27, §
27001(b); Health & Safoty Code §§ 25249.8 and 25249.10(b).

143 Pursuant to Proposition 65, on October 28, 2011, California identified and
listed TDCPP as a chemical known to cause cancer. TDCPP became subject to the “clear and
reasonable warning” requlrements ofPioposition 65 one year later on October 28, 2012. Cal. Code
Regs., tit. 27, § 27001(b); Health & Safety Code §§ 25249.8 and 25249.10(b). Plaintiffs allege that
'fDCPP and TCEP escape from foam padding, leading to human exposures. -

1
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1.44 Pursuant to Proposition 65, on Oc,tgoﬁe.r_24~, 2003, California identified and
hsbd&(Zeﬂtylhexyl)phtbdﬂeC‘DEHPﬁasachemmdhownhmsebn&defwﬁmoﬂm
mproducuvehatm. DEHPbeeamesubJecttothe“clearamireasonable warning” requirements of
Proposition 65 one year later an October 24, 2004. Cal. Code Regs,, tit. 27, §27001(c); Health &
Safety Code §§ 25249.8 and 25249.10(b). DEHP, TDCPPandTCEParehﬂfemaﬂ:ercollecuvely
refierred to as the “Listed Chemicals.”

15  Product Description
, The categories of products.that are covered by this Consent Judgment as to each Settling
Defendant are identified on Exhibit A (bereinafter “Products™). Polyurethane foam that is supplied,
shpedmmmuﬁchuedfmuseasawmpmeﬂofmoﬁérmo&wﬁmwﬁmwhﬁkmedﬁmm,
but which is not itself a finished product, is specifically excluded from the definition of Products
and shall not be identified by a Settling Defendant on Exhibit A as a Product.

16 “Notices of Violation _

Beginning in December 2012, Plaintiffs savedSetﬂngefendantsandeettmnleqmsxte

|| public enforcement agencies with “60-Day Notices of Violation” (“N otices”) that provided the

recipients with notice of alleged violations of Proposition 65 based on the failure to wamn
customers, consumers, and workers in California that the Products €Xpose Users to one Or more
Listed Chemicals." To the best of the Parties’ knowledge, no public enforcer has commenced or is
dll.lganﬂy prosecuting ﬂ:eallegauons set forth in the Notices.

1.7  Complaints ‘

On July 9, 2013, Plaintiff Laurence Vinocur filed a First Amended Complaint in this Court
against the Settling Defendant Norstar Office Products, Inc., Casé No. RG13672551; on July 9,
2013, Plaintiff Peter Englander filed a Second Amended Complaint in this Coust against the
Settling Defendant Intercon, fnc., Case No. RG13672407; and on April 23, 2013, PlaintifF Peter
Englander filed a Complaint in this Court against the Settling Defendant Benetti’s Italia, Inc., Case

! Based on their further investigation, Plaintiffs have also issued supplemental 60-day
notices to some of the Settling Defendants that the Products contain and expo.
Califomians o di(2-ethylhexy{)phthalate (“DEHF), DEFP and other phihalates including butyl
beazy! phthalato (*BBP") and Di-n-butyl plihalate (“DBP") are listed under Proposition 65 as
chemicals known to cause birth defects and other reproductive harm.
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No. RG13676719, alleging, as applicable; violations of Proposition 65, based in part on the alleged
unwamed exposures to TDCPP and/or TCEP and/or DEHP contained in the Products. Plaintiffy’
operauvepleadmgmeachofﬂwseﬂlreeachonsforwhxchﬁmPamawﬂse&menteﬂh;s
Consent Judgment are referred to collecuvelyasﬂxe“Complm
18 No Admission

ThsSetﬂngefmdmtsdenyﬂaematemLfachal,mdlegalaﬂegaﬂommtamedm
Plaintiffs’ Notices andComplamts, andmmntamﬂmtallofﬂ:eproduasﬂlattheyhave
manufactared, imported, distributed, and/or sold in California, including the Products, have been,
and are, in compliance with all laws. Nothing i this Cosisent Judgment shall be construed as dn
admia.aionbyaSettlingDeﬁuldantofanyﬁct,ﬁndjng,conchméon,ismle‘oﬂaw,orviolaﬁonoflaw,
nor_shhllcompliancewiﬁﬂ;isConsentJudgmentoonsﬁmteo;be‘con.stnwdasmadmissbnbymy
Settling Defendant of Any fact, finding, conclusion, issue of law, Grvipxaﬁqn of law. This section
shall not, however, dimirish or otherwise affect a Settling Defendant’s obligations, responsibilities,
and duties under this Consent Judgment.

19  Consent to Jurisdiction

For purposés of this Consent Judgment only, the Parties stipulate that this Court has
jurisdiction over the Settling Defendants as to the allegations contained in the Compiaints, that

‘|| venue is proper in the County of Alameda, and that this Court has jurisdiction to enter and eriforce

the provisions of this Consent Judgment pursuant to Proposition 65 and California Code of Civil

|| Procedure § 664.6.

2.  DEFINITIONS

2.1 California Customers

“Caltfornia Custorner” shall meen any customer that  Settling Defendant reasonably
understands is located in California, has a California warehouse or distribution center, maintains a
@ﬂowa'ﬁmmormmmamamwmmmﬁmm 1,2011.

22  NoDetectable Amount A

“No Detectable Amount” shall mean containing no mare than 25 parts per million (“ppm™)
(the equivalent of .0025%) of any one chemical in any material, component, or constituent of a
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subject product, when analyzed by a laboratory certified by the State of California or accredited by
the State of California, a federal agency, the National Environmental Laboratory Accreditation
Program or similar nationally recognized accrediting organization pursuant to EPA testing
methodologies 3545 and 8270C, or equivalent methodologies utilized by fedeal or siate agencies to
determine the presence, and measure the quantity, of TDCPP and/or TCEP in a solid subslxnce.. |

23  Effective Date | '

“Effective Date” shall mean October 31, 2013,

24  Private Label Covered Products

“Private Label Covered Produicts” means Products that bear a brand or trademark owned o
licensed by a Retziler or affiliated entity that are sold oro&'e;edforsalel;yaketailerinﬂ:e State of

25 Reformulated Products
“Reformulated Products” shall mean Products that contain no Detectable amourt of TDCPP
or TCEP? ' |

26 Reformulation Standard .

The “Reformulation Standard” shall mean containing no more than 25 ppm for each of
TDCPP and TCEP.

2.7 Retailer

“Retailer” means an individual or entity that offers a Product for retail sale to consumers in
the State of Califomia. '
3. INJUN E TIO

31 Reformulation Commitment

| Commencing on March 31, 2014, Setﬂthefendantsshallmtmmxﬁchneorimportibr

distribution or sale to Cahfoma Customers, or cause to be manufactared or‘impon:ed for
distribution or sale to CahfomlaCustomets, any Products that are not Reformmulated Products.

? As to a Settling Defendant who received a notice concerning DEHP, the term
“Reformulated Products” further requires that the Products for which claims concerning DEHP
were noticed (the “Phthalate Products”) contain no more than 1,000 ppm each of DEHP, BBP,
and/or DBP. :
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32 Vendor Notification/Certification

On or before the Effective Date, each Settling Defendant shall provide written notice to all
of its then-current vendors of the Products that will be sold or offered for sale in Califomia or fo_
California Customers, insuucﬁngeéchmhvendorpousereasonable effortsmproﬁdeitwith only
Reformulated Products. In addressing the obligation set forth in the preceding sentence, a Settling
Defendant shall not employ statements that will encourage a vendor to delay compliance with the
Reformulation Standard. No later than Apeil 1, 2014, the Settling Defendant shall obtain written
cemﬁcauons, from such vendors, and anj newly engaged vendors, that the Products manufactured
by such vendors are in compliance with the Reformulation Standard. Certifications shall be held by
the Settling Defendant for at least o years after their reosipt and shall be made available 10
Plaintiffs upon request. _ .

33  Products No Longer in a Settling Defendant’s Control -

No later than 45 days after the Effective Date, each Settling Defendant shall send a Ictter,
lectronic or otherwise (“Notification Letter”) to: (1) each Califoriia Customer and/or Refailer
which if, after October 28, 2011, supplied the item for resale in California described as an exemplar
in the Notice(s) the Settling Defendant received from Plaintiffs (“Exemplar Product™); and (2) any
California Customer and/or Retailer that the Settling Defendant reasonably believes had any
inventory for resale in California of Exemplar Products as of the relevant Notice(s) date. The
Notification Letter shall advise the recipient that the Exemplar Product “contains TDCPP [and/or
TCEP], chemicals known to the State of California to cause cancer,” and request that the recipient
either: (a) label the Exemplar Products remaining in inventory for sale in California, or to
California Customers, pursuant to Section: 3.5; ar (b) retum, at the Settling Defendant’s sole
expense, all units of the Exemplar Product held for sale in California, or to-Califarnia Customers, to
the Settling Defendant or a party the Settling Defendant has otherwise designated. The Notification
Letter shall require a response from the recipient within 15 days eonﬁrmmg whether the Exemplar
Product will be labeled or retumed. The Settling Defendant shall maintain records of all |
Notification Letters and responses generated pursuant to this Section for two years after the
Effective Date, and shall promptly produce copies of such records upon Plaintiffs’ written request.
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34  Current Inventory

Any Products in, or manufactured and en route to, a Settling Defendant’s inventory on or
after December 31, 2013, that do not qualify as Reformulated Products, and that the Setding
Defendant reasonably believ_es may be sold or distributed for sale in California, shall contain a clear
andgeasmablewamjngassetformmsécﬁons.s,below,mlmSecﬁons.sapplis?

3.5 Product Warnings

3.5.1 Product Labeling

Anywamingprovidedﬁnder Section 3.3 or 3.4-above shall be affixed to the packaging,
labeling, or directly on each Product. Each waming shall be prominently placed with such
conspicuousness as compared with other words, statements, designs, or devices as to render it ikely
wbereMmdmdashodbymordmnyiﬁﬁdudmd&cummycmdiﬁombefmpmMse.
Each waming shall be provided in a manner such that the consumer or user understands to Which
spwtﬁcfmductﬂwwmingappﬁes,soasbnﬁnh:ﬁzetheﬁskofgmmerebnﬁmhn

AWHningptovidedpmsuanttoﬂﬁsConsentJudgments}m]lshte:

WARNING: This product contains [TDCPP and/or
TCEP], flame retardant chemicals

know'ntothe“Stz'teofCal_iﬁ:m“o
cause cancer. 5.

3TﬁssbanmmywHMWhhhmPﬁvawhdeovmde¢wmmam

e Sotaey b o o 21,2013, R '
tory warning e specified in 27 CCR § 25603.2 may also be

used if the Sctﬂmgl)efmdantanployeﬂitpﬂurmﬁlem%. ASettlingDefandzntﬂm
seeksmuaewaminglangnag'eoﬁwrﬁ:mﬂzelmgnagc i above or the safe harbor warning
specified in 27 CCR § 25603.2, or that seeks to use an te method of transmission for the
wming,mustobtainﬁw'Court’sappmvalofitspmposedahmnaﬁveandpmvidealleﬁmandﬁm
OfﬁneofﬂleAuomemeadwﬁh&tqslymﬁeem&eOppogmﬁtybmemobjwtbeﬁm
the Court acts on the request. ThePamﬁagreelhmthefollowmgminglanguageshﬂlmtbe
deemed to meet the requirements of 27 CCR § 25601 et seq. and shall not be used pursuant to this
Consent J t- (a) “cancer or birth defeects or other reproductive harm” and (b) “cancer, birth
defects or other reproductive harm.”
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Attached as Exhibit B are template warnings developed by Plaintiffs that are deemed to be. -
clear and reasonable for purposes of this Consent Judgment.® vaﬂedﬁ:atﬂ:eoﬂm'reqmranmts
saforﬂlmtthwﬁonueaddresseimdlﬂmgumﬁerequmdwmmgsmmmmdof
I:ansm:smonsetforﬂxabove,SetthngDefmdmtsremmnﬁ'eenottomhzeﬂwtmplate.wamngs;

' 352 Internet Website Warning

A warning shall be given in conjunction with the sale of the Products in or into Califomnia,
or to California Customers via the interet, which wamning shall appear on one or more web pages
displayedtoabmchaserduﬁngﬁecheekoﬁpmcm.-lhefoﬂowingwamingsﬁtmtsbﬂlbe
used and ghall: (a) appear adjacent to or immediately following the display, descnpuon, or.pdce of
mermwt(B)appearasapop-upbox; or (¢) oﬂmwi;eappenrautoq:aﬁcallytoﬂ:econsmner..
'Ihewamingtextshallbeﬂ:e§ametypesizeorlatgerthaﬁﬂ1eProductdescripﬁon.m

ARG Rt i TOCTE e

knowntothe§tateof0ahfonmb
cause cancer.

36  Alternatives to Interim Warnings

The obligations of a Settling Defendant under Section 3.3 shall be relieved provided the
Settling Defendant certifies no Iiter than December 15, 2013, that only Exemplar Products meeting
the Reformulation Standard will be offered for sale in California, or to Califomia Customers for
salc in Califomia, after December 31, 2013. The obligations of a Settling Defindant under Section
3.4 shall be relieved provided the Settling Defendant certifies on or before December 15, 2013, that
after June 30, 2014, it will only distribute or cause to be distributed for sale in, or sell in, California,
or to California Customers for sale in California, Products (i.c., Products beyond the Exemplar

% The characteristics ofthctemplaizwammgsareas follows: (a)aydlowhangtag
measuring 3” x 5” with no less than 12 mtfont,m&ewammglanguageprmtedonmhsxde
of the tag, which shall be affixed di ecﬂytoﬂ:cProduct;(b)ayellowwammg

8.5” x. 117, with no less that 32 point font, with the warning lan, pnntedoneachs:de,whxch
shnﬂbeaf&xedd:recﬂytoﬂ:choduct,and(c)forProducmnoldatmﬂmabox a
yellow warning sticker measuring 3” x 3”, with no less than 12 point font, which be affixed
directly to the Product packaging,

S Footnote 4, supra, applies in this context as well
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Product) meeting the Reformulation Standard. The certifications provided by this Section are
mabaialtmnsandtimeiﬁofthcws&mc. '
4. MONETARYEAYMENTS |
41  Civil Penaltles Pursuant to Health & Safety Code § 25249.7(b)
mseulemanofaﬂﬂleclmmsrefmedmmﬁJsConsmtIudgmengaSetﬂingDefmdm
shall pay the civil penalties shown for it on Exhibit A in accordance with this Section.”
Each penalty payrent will be allocated in accordance with California Health & Safety Code
§ 25245.12(c)(1) and (d), with 75% of the fimds remitted to the California Office of Environmental
Health Hazard Assessment (“OEHHA”), 12.5% of the penalty remitted to “The Chanler Group in
TrustforEnglandm” and the remaining 12. S%Ofﬁepenﬂtymmttedto“‘l‘hechanlerGroupm
Trust for Vinocur.” Each penalty payment shall be made within two business days of the date it is
due and be delivered to the addresses listed in Section 4.5 below. A Settling Defendant shall be

_ liableforpaﬁmeﬂofsimpleinterestatarateoflo% for all amounts due and owing vnder this

Section that are received more than two business days afier the due date.

411 TInitial Civil Penalty. On or before the Effective Date, each Settling
Defendant shall make an initial civil penalty paymest in the amount identified on the Settling
Defendant’s Exhibit A. '

4.12 Second Civil Penalty. On orbefore Jamary 15, 2014, cach Settling |
Defendant shall meke a second civil penalty peyment in the smount identified on the Settling
Defendant’s Exhibit A. Theamountofﬂxesecondpenaltymaybereducedawordmgtomypmalty.
watva'tbeSetﬂngefendmtxsehgibleﬁ)rundetSecuons4l4(i)md414(u1),below

4.13 'I‘Im'dCivill’ma!ty 'On or before November 30, 2014, each Settling
Defendaﬂshaﬂmakeathndcwﬂpmﬂtypaymmﬁmtheamommdemﬁedonﬂ:esmlmg

H Defendant’s Exhibit A. The amount of the third penalty may be reduced according to any penalty

waiver the Settling Defendant is eligible for under Sections 4.1.4(if) and 4.1.4(iv), below.

7 For Settling Defendants that received supplemental Notices alleging violations of
Proposition 65 concerning DEHP in Phthalate Products, the penalty amount shown on Exhiht A
includes an additional component to address the resolution of thoge additional claims
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414 Reductions to Civil Penalty Payment Amounts. Each Settling Defendsnt
maymd\weﬁeamoumofﬂ:egecondandlorﬂﬁrd‘civﬂpemkypaymemidenﬁﬂedontheSetﬂing
Defendant’s Exhibit A by providing Plaintiffs with certification of certain efforts undertakento
mformlmmmerdmtsorhmnmeongmguleofmreﬁ)mdmdhodncmmCahfom
TheoptionstoprovndeawnttencemﬁcatlonmheuofmakmgapomonofaSettlngefmdants
mvﬂpmanypaymmtwnsumtemtemltamsoftthonsmﬂudgmem,andwiﬂxmg&dmsuch
terms, time is of the essence. '

4.1.4(1) Partial Penalty Waiver for Accelerated Reformulaﬂon of
. Preducts Sold in California.

As shown on an electingISettlmg Defendant’s Exhibit A, a portion of the second civil
penalty shall be waived, to the extent that it has agreed that, as of November 1, 2013, and . _
contimming into the fisture, it shall onty manufacture or import for distribution or sale to California
CtMmeﬁ,orcmsembemamﬁctnedorhnporhedfmdism'buﬁmorsdewCaﬁfonﬁa
Customers, Refiormlated Products. An officer or other authorized representative of a Settling
Defiendant that has exercised this election shall provide Plaintiffs counsel with a written
cerhﬁeatmeonﬁmmgwmphancewﬂhsuchcon&honsnolaterﬂmnDecanbeﬂs 2013.

41 .4_(u) Partial Penalty Waiver for Extended Reiormulation.

As shown on an electing Settling Defendant’s Exhibit A, a portion of the third civil penalty
shall be waived, to the extent that it has agreed that, as of March 15, 2014, and continning into the
future, it shall only mamufacture or import for distribution or sale in California or cause to be |
manufactured or imported for distribution or sale in California; Reformulated Products which also

|| do mot contain tris(2,3-dibromopropyl)phosphate (“TDBPP”) in a detectable amount of more than

25 parts per million (“ppm”) (the eqiivalerit of .0025%) in any material, component, or constituent
of a subject product, when analyzed by a laboratory certified by the State of California or accredited
by-the State of California, a federal agency, the National Environmental Laboratory A ccreditation
Program or similar nationally recognized accrediting organization pﬁrsuant to EPA testing _
methodologies 3545 and 8270C, or equivalent methodologies utilized by faderal or state agencies to
detm‘mmeﬂlepresmoe, and measure the quantity, of TDBPP in a solid substance. An officer or
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oﬁermﬁhoﬁiedxeptsmﬁi(eofaSetﬂingDefmdantﬂmthasexacisedthis election shall provide
Plaintiffs counsel with a written certification confirming compliance with sach conditions no later
than November 15, 2014, ‘ '

‘4.1.4(ii}) Partial Penalty Waiver for Withdrawal of Non-Reformulated
Exemplar Products from the California Market.

As shown on  Settling Defindant’s Extibit A, 8 portion of the second civil penalty shall be
waived, if an officer or other authorized representative of a Settling Defendant provides Plaintiffs’
counsol with written certification by December 15, 2013, confirming that each individnal or
establishment in California to which it supplied the Exemplar Product after October 28, 2011, has
elected to return all remaining Exemplar Products held for sale in California ®

4.1.4@iv) Partial Penalty Waiver for Termination of Distribution to
California of Inventory of Non-Reformulated Products.

As shown on a Settling Defendant’s Exhibit A, a portion of the third civil penalty shall be
waived, if an officer or other authorized representative of a Settling Defendant provides Plaintiffs’
counsel with written certification, an or before November 15, 2014, confirming that, as of Fuly 1,
2014, it has andl will Gontinme o distefbute, offer for sale, or sell in Califorais, or to California
Customers, only Re&rmulaﬁed Products.

4.2  Representsations Regardmg Sales, Company Size and Compliance

EachSeﬁlhgbefmdepmmisﬁatﬁ:esﬂesdaﬁmdoﬂiamfomﬁonwncmﬁngﬁs
size, knowledge of the presence of the Listed Chemicals, and prior reformulation and/og waming
efforts, it provided to Plaintifs is trathful o its kriowledge and material factors upan which
Plaintiffs relied to determine the amount of civil penalties assessed pursusnt to Health & Safety
Code § 25249.7(b) under this Consent Jadgment. If, within nine months of the Effective Date,
Plaintiffs discover and present to qSetﬂingDefqndgnt, evxdencedemonstmungﬁmtﬂ:eprecedmg
representations and/or warranties are materially Munate, then.a Seftling Deﬁndgnt shall have 30

8 For -of this Section, the term Exemplar Products shall further inchide Products for
which Plaintiffs have, prior to August 31, 2013, provided the Settling Defendants with test results
from a laboratory certified by the State of California or accredited by the State of California, a
federal agency, the National Environmental Laboratory Accreditation Program or similar nationally
recognized accrediting organization showing the presence of a Listed Chemical at a level in excess
0f 250 ppm pursuant to EPA testing methodologies 3545 or 8270C. :
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days to meet and confer regarding the Plaintiffs’ contention. Should this 30 day period pass
without any resolution between the Plaintiffs and the Settling Defendant, Plaintiffs shall be entitled
to file a formal legal claim including, but not Limited to, a claim for damages for breach of contract.
Bach Settling Defendant farther represents that in implementing the requirements set forth
in Sections 3.1 and 3.2 of this Consent Judgment, it will voluntarily employ commercial best efforts
to achieve reformulation of its Products and Additional Products on a nationwide basis and not
employ statements that will encourage a vendor to limit its compliance with the Reformulation
Standard to goods intmdedforsaleﬁ California consumers.

43  Stipulated ‘Peulties for Certain Violations of the Reformmlation
Standard. .

. Tf Plaintiffs provide notice and appropriate supporting information to a Settling Defendant
that levels of a Listed Chemical in excess of the Reformulation Standard have been detected in one
mmmho@cmhbdedmbmetwisemqﬂ&edhmidmﬁﬁablemmasmmmdor
imported after a deadline for meeting the Reformulation Standard hes arisen for a Settling
Defendant under Sections 3.1 or 3.6 above, the Settling Defendant may elect to pay a stipulated
penalty to relieve any farther potential liability under Proposition 65 or sanction under this Consent
Judgment as to Products sourced from the vendor in question.” The stipulated penalty shall be
$1,500 if the violation level is below 100 ppm and $3,000 if the violation level is between 100 ppm
and 249 ppm, this being applicable for any amount in excess of the Reformulation Standards but
under 250 ppm.'® Plaintiffs shall further be entitled to reimbursement of their associated expense in
an amount not 1o exceed $5,000 regardless of the stipulated pemalty level. A Settling Defendant
under this Section must provide notice and appropriate supporting information relating to the
purchase (e.g. vendor name and contact infarmation including representative, purchase order,
certification (if any) received from vendor for the exemplar or subcategory of products), test results,

9ThlsSechonshaﬂnotbaapphcablewhemthevendomjguwhonhadpmwouslybem
found by the Settling Defendant to have provided unreliable certifications as to meeting the
Reformulation Standard in its Products on more than one occasion. Notwithstanding the foregoing,
a stipulated penalty for a second exceedance by a Settling Defendant’s vendor at a level between
100 and249ppmshn11notbe available after July 1, 2015.

Anyﬂpulmadpmﬂtypaymmmmmmﬂnssmnshmﬂdbeaﬂocatedmd

rennttedmlhe same manner as set forth in Sections 4.1 and 4.5, respectively.
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andaletterﬁ-omaoomvpanyrepresentaﬁveorcmmselattutingtoﬂleinfonnation-providedm
Plaintiffs within 30 calendar days of receiving test results from Plaintiffs’ counsel, Any violation
levelsatoraboveZSOppmshallbesubjectmtheftﬂlremediﬁavailablepmsumtothis(!m
Judgment and at law. |

44  Reimbursement of Fees and Costs

The Parties acknowledge that Plaintiffs and their counsel offered to resolve the non-
monetary terms of this dlsputebeforereachmgtennsonﬂ:emmmtoffes and costs to be
rennbursedtothem,therebyleawngthlsfeeremhnsemmtmmmberesolvedaﬂaﬂmm

; tmnsoftheagreanenthadbemagreedtomprmclple. Thel’arhes'thmagreedtomolveﬂxefee

and cost issue shorﬂyaﬁertheotherseﬂlemmttexmshadbemtmmuvelyﬁnalmedsubjectto
agreament on fees and costs. The Parties then attempted to and did reach accord on compensation
due Plaintiffs and their counsehmdetgeneml contract principles andﬂaepnvateatmmeygmaﬂ
doctrine codified at California Code of Civil Procedure section 1021. 5 for all work performed
through the mutual executlonofﬂus agreement, including the fees and costs incurred as a result of
investigating, bringing this matter to the Scitling Defendant’s attention, negotiating a settlement in
ﬂ;epubhcmtemst, and seeking com‘tapprovaloftbesame Inaddmon,tllemgtma&emdoos
figure expressly inchudes the anticipated significant amount of time plaintiffs’ counsel will incur to
monitor various provisions in this agreement over the next two years, with the exception of -
additional foes that may be incurred pursuant to a Settling Defendant’s eleotion in Section 1. ‘Each
Settling Defendant more specifically agreed, upon the Court’s approval and eatry of this Consent
Fudgmeat, to pay Plaintiffs’ counsel the amount of fees and costs indicated on the Setiling
Defdidant’sExh_l‘bitA. Each Settling Defindant further agreed to tender and shall tender ito full
required payment under this Section to "I‘ﬁe Chanler Group in Trust” within two businéss days of
the Effective Date. Such funds shall be released from the trust account upon the Court’s approval
and eatry of this Consent Judgment. |
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45  Payment Procedures
4.5.1 Issuance of Payments.

(@)  All payments and tax forms owed to Plaintiffs and their counsel under

ﬂlisConsentqudgmentshallbedelivetedtothefollowingaddress:

: The Chanler Group

At n 65 Controller
2560 Ninth Street .
Parker Plaza, Suite 214

Berkeley, CA 94710

) AllpaymemsandtaxfmmsowedtoOEHHAunderﬂusConsent
Judgmmtsha]lbedehvereddlrecﬂytoOEHHA(Memohne ‘Prop65Penalues”)atoneof
the following addresses, as appropriate:

For United States Postal Service Delivery:

Mike Gyurics

Fiscal Operations Branch Chief

Office of Environmental Health Hazard Assessment
P.O. Box 4010

Sacramento, CA 95812-4010

For Non-United States Postal Service Delivery:

Mike Gyurics
Fiscal Operations Branch Chief

Office of Environmental Health Hazard Assessment
1001 I Street

~ Sacramento, CA 95814

452 I'roofofl’aymentto OEHHA. Acopyofeachcheekpayablem OEHHA
shallbemaﬂed,sxmnltaneousthhpayment,toPlamtxﬁ‘s oomsel atﬂxeaddresssetforﬂmeeehon
4.5.1(a) above, s proof of payment to OEHHA.

453 Tax Documentation. Each Settling Defendant shall issue a separate 1099
form for its payments under this Consent Judgment to each of the following payes: (a) Peter
Englander, whose address and tax identification mmmber shall be ﬁmnshduponrequestaﬁerﬂns
Consent Fudgment has been filly exscated by the Parties; (b) Laurence Vinocur, whose address and - |
tax identification mumber shall be furnished upon roquest after this Consent Judgment has been
fully executed by the Parties; (c) “California Office of Environmental Health Hazard Assessment”
(EIN: 68-0284486); and (d) “The Chanler Group” (EIN: 94-3171522) .
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5.  CLAIMS COVERED AND RELEASFD

5.1  Plaintifis’ Release of Proposition 65 Claims

Plaintiffs, acting on their own behalf and in the public interest, relense each Setifing
Defiendant, its parents, subsidiaries, affiliated entities under common ownership, directors, officers,
agents employees, aftorneys, and each entity to whom the Settling Defendant directly or indirectly
distrilrte or sell Products, including, but not limited, to downstream distributors, wholesalers,
cns&mm,mﬂms,ﬁmchsee&mopenuvemembm,mdhmmchdmgwnhmhmum
those entities identified in Section II of Exhibit A (collectively, “Releasees”), &omallclaimsﬁ
violations of Proposition 65 through the Effective Date based on unwarned exposures to the Listed
Cheniicals in the Produots, as set forth in the Notices. Compliance with the terms of this Consent
Judgmeﬂmsﬁﬁnesmmpﬁmewiﬂxhoposiﬁmﬁwiﬂu&speaﬁexpommﬂnﬁsmd
Chesnicals from the Products, as set forth in the Notices. The Partios further understand and agree.
tha this Section 5.1 release shall not extend pstrean to sny entities, other than Seting |
Defmdaﬂﬂ:ﬂmamxﬁchmedﬂ:erdnctsmmycmnponmt;m&ﬁmﬁmmydmﬁb@omw
suppliers who sold the Products or any component parts thereof to a Settling Defendant, except that -
entities upstream of a Settling Defendamt that is a Retailer of a Private Labeled Covered Product
shall be released as to the Private Labeled Covered Products offered for sale in California, or o
California Customers, by the Retailer in question.” |

52 Phaintiffs’ Individual Releases ofClaims _

‘Plaintiffs, in their individual capacities only and nof in their representative capacitics,
provide a release herein which shall be effective as a full and final accord and satisfaction, as a bar
toaﬂacﬁms,cmofacﬁon,obﬁgaﬁons,qosts,expenﬁs,attmeys’fegdmnages,losses,‘ I
claims, Habilities, and demands of Plaintiffs of any nature, character, or kind, whether known or
unknown, suspected or unsaspected, limited to and arising out of alleged er actul exposures
TDCPP, TCEP, and/or TDBPP in the Products or Additional Products (a3 defined in Section 11.1

" For purposes of this Section, as to the Phthalate Products, the term “Listed Chemicals”
shall inclade DEHP with respect to those Settling Defendants that received supplemental Notices
alleging violations of Proposruon 65 as to exposures to DEHP.
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and delineated on a Settling Defendant’s Exhibit A) manufactured, imported, distributed, or sold by
Settling Defendants prior to the Effective Date.> The Parties further understand and agree that this
SeoﬁmS..Zreleasesha]lnotextmdnpgueamm.anyenﬁﬁesﬂlatmmmﬂctumdﬂxe?mductsor
Additional Prodncts, or any camponent parts thereof, ar any distributors ar suppliers who sokd the
Products or Additional Products, or any component parts thereof to Settling Defendants, except that
catities upstieam of a Seftling Defendant that is a Retailer of a Private Labeled Covered (or
Additional) Product shall be released as to the Private Labeled Covered (or Addifional) Products
offered for sale in California by the Retailer in question. Nothing in this Section affects Plaintiffs
rights to commence or prosecute an action under Proposition 65 against a R eleasos that does not
involve a Settling Deféndant’s Products or Additional Products.'®

53  Settling Defendants’ Release of Plaintiffs

Each Settling Defendan, on behalf of itself, its past and current agents, representatives,
aﬂnmeys,suécessors,andassi@e&e,hmebywaivesmyandaﬂdahmagninstPlainﬁffsmdﬂ:eir
attormeys and other representatives, for any and all actions taken or statements made (or those that
could have been taken or made) by Plaintiffs and their attomeys and other represeritatives, whether
mﬂleeomseofmvesngaungclumsoroﬂ:mse seehngtomforcchposmonGS against it in this
matterwrdlmspecttoﬂle Products orAddmonal Products.
6. COURT APPROVAL

ThisComanxm@misnmeffwﬁvemmgisappmvedmmbymeCourtand
shall be mml] and void if, for any reason, it is not approved in its entirety and entered by the Cout
within one year after it has been fully executed by the Parties. If the Court does not approve the
Consent Judgment, the Parties shall meet and confer as to whether to modify the language or appeal
the ruling. If the Parties do not jointly agree on a course of action to take, then the case shall |
proceed in its normal course on the Court's tial calendar. If the Court’s approval is ultimately

12 The injunctive relief reqmranmts of Section 3 shall apply to Additional Prodncts as
otherwise speclﬁed.

1 For purposes of this Section, as to the Phthalate Products, the term “Listed Chemicals”
shall inclnde DEHP, BBP and DBP with respect to any Settlngefendantﬂmtmewedamuce
alleging violations of Proposition 65 as to exposures to DEHP.
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wammedbymappeuamcourgﬂneh:ﬁessha]lmedmdcmﬁerumwheﬂmmmodifyﬁe
ténnsofthiéConsemludgment._lfﬂlel’arﬁ&sdomtjoh:ﬂyag;eednacomse;)facﬁonmmke,.
then the case shall proceed in its normal course on the Court’s trial calendar. In the event that this
ConsentIudgmentisMbymwdeWMywmemmma]I‘
moniesﬂ:athave‘bemprovidedmOEIﬂ{A,Plainﬁﬂ%orﬂxeircmselpmsuamm Section 4, above,
shall be refiruied within 15 days of the appellate decision becoming final. If the Court dges not
appmveandenta'ﬂmConsentIudgmentwiﬂ:iﬁdneyearofﬂx'eEFﬁcﬁveDate,allnmniesthafhaV_e
been providéd to OEHHA or held in trust for Plaintiffs or their counsel pursuent to Section 4,
above, shall be refunded to the associated Settling Defendant within 15 days of Plaintiffs receipt of
notice from the Settling Defendants that the one-year period has expired and the Consent Judgment
has not been entered by the Court. -

7. GOVERNING LAW . :
~ 'The terms of this Consent Judgment shall be governed by the laws of the State of California.
In the event that Proposition 65 is repealed, preempted, ar is otherwise rendered inapplicable by
reesohofiawgenemlly,orifa-myofihepmvisionsofﬂlisConsentIudgmen-tarefenda'ed
inapplicableorarenbIdngerrgqhﬁedasﬁarésxﬂtofmysuchmpedorpreeﬁpﬁmormndemd
inapplicable by reason of law generally as to the Products, then a Setting Defendant may provide
wﬁttqnmﬁcew,ﬂainﬁﬂ’sofanyassettedchangehﬂ:elaw,andsha]lhavenoﬁlrﬂlerqbligaﬁons
pursuant to this Consent Judgment with respect to, and to the extent that, the Prodncts are so
affected. Nothing in this Consent Judgment shall be interpreted to relieve a Settling Defendant

' || from any obligation to comply with any pertinent state or federal law or regulation.
8. . NOTICES

Unless speciﬁedhm-ein,allcqrrupondence and notices required to be provided pursuant to
this Consent Judgment shall be in writing and sent by: (i) personal delivery, (ii) first-class
registered or certified mail, return receipt requested; o (iii) overnight courier to any party by the
other party at the following addresses: '
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To Setfling Defendants: ' To Plaintiffs:

At the address shown on Exhibit A Proposition 65 Coordinator
' The Chanler Group
*2560 Ninth Strect
Parker Plaza, Suite 214
Berkeley, CA 94710-2565

Anyparty,.ﬁ'omtimetoﬁme,mayspecifyinwriﬁngtoanyOﬂ:t‘;rpu‘iyachmgeofﬂdtessto
which all notices and other commumications shall be sent
9.  COUNTERPARTS.F

ThisConsemJudgmmtmayBe' exectted in counterparts and by facsimile or pdf signature,
eachofwhlchshallbedemedanmgmal,mdall of which, whmlakmtogeﬂxer, shall constitute
one and the same document.

10.

thhﬁ'sandﬂmrattomeysagreebwmplywnhﬂwtepmungﬁmreqmemm
reférenced in Califomia Health & Safity Gode section 25249.7(5.
11 ADDITIONAL POST EXECUTION ACTIVETIES
' 11.1 InaddmontotheProdm!s,whueaSetﬂngehdanthasldenhﬁedonExhibutA
addmmmmatwmmlaswdcmdsuﬂﬂntmmldoroﬁ'ﬂedﬁrmlebynm
California, or to California Customers, (“Additianal Products™), ﬂlenbynol_ata'ﬂmn October 15,
NIS,MSeﬁthefmdeymﬁdePlainﬁﬂkwﬂhaddﬁomlhbmaﬁmmmpresmﬁms
necessary to enable them to issuc a 60-Day Notice of Violation and valid Certificate of Mecit
therefore, pursuant to Health & Safety Code section 25249.7, that includes the Additional Products,
Polyurethanefoamﬂ:atmsupphed,slmpedormannfacmredforuseasacompomntofapmduet, .
swhuuphohﬁredﬁmhrgmspemﬁeaﬂyexdudedﬁmnﬁedeﬁmnm_ofAddmumdwm_
and shall not be identified by a Settling Defendant on Exhibit A as an Additional Product. Except
as agreed upon by Plaintifts, Settling Defendants shall not inchude a product, as an Additional
Product, that is the subject of an existing 60-day notice issued by Plaintiffs or any other private
enforcer at the time of execution. Afier receipt of the required informatin, Plaintiffs agree to issus
amlemmhlGOdaymﬁaehcompﬁmcewiﬁaﬂsmmmrymdregququdrmemforme
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Additional Products. On ar before October 1, 2014, Plaintiffs will prepare and file an amendment
tc; this Consent Judgment to incorporate the Additional Products within the defined term “Products”
and sexve a copy thereof and its supporting papers (including the basis for supplemental stipulated
penalties, if any) on the Office of the California Attomey General; upoa the Court’s approval and
finding that the supplemental stipulated penalty amount, if any, is reasonable, the Additional
Products shall become subject to Sections 5.1 and 5.2. The Settling Defiendant shall, at the tizge it
elects to utilize this Section and provides the additional information or representations regarding the
Additional Products to Plaintiffi, if any, tender to The Chanler Group’s trust account an amount not
to exceed $8,750 for the stipulated penalties, and attoneys” fees and costs incurred by Plaintiffs in
issuing a supplemental notice for the .Addiﬁunal Products, and engaging in reasanably related
activities. Thercafier, the tendered amount may be released from the trust as awarded by the Court
upon Plaintiffs’ application. Any fee award associated with the modification of the Consent
Judgment to include Additional Products shall not offset any associated supplememtal penalty
award, if any. (Anytanderedﬁmdsremmnmgmﬁet‘nstﬂ:ereaﬂetshallberefundedmthe
Settling Defendant within 15 days). Such payment shall be made payable “in trust for The Chanler
Group” and delivered to the address prov:ded in Section 4.5.1(a) above.

11.2  Plaintiffs and Settling Defendant(s) agrec to suppart the mtryofﬁnsagrementasa
Consent Judgment and obtain approval of the Consent Judgment by the Court in a timely manner.
The Parties acknowledge that, pursuant to California Health & Safety Code section 25249.7(H)(4), a
noticed motion is required to obtain judicial approval of this Consent Fudgment, which Plaintiffs
shall draft and file. If any third party objection to the noticed motion is filed, Plaintiffs and cach
Settling Defendant shall wark together to file a reply.and appear at any bearing. This provision is a
matﬁalcomponentofﬁeConsentJudgmentandshallbeﬁ‘ea:edas s;mhmﬂleeventofabrmh.
12.  MODIFICATION |

" This Consént Judgment may be modified cnly: (s) by written agreement of the Parties and
upon entry of a modified Consent Judgment by the Court thereon; or (b) upon a successful motion
of any party and entry of a modified Consent Judgment by the Court, '
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Consent Judgment.

Dated: October 11, 2013 -

AGREED TO:

. !

Dated:

Dated: Qctober H, 2013

‘Plaintift LAURENGE VINOCUR

The undersigned are anthorized mexecute this Consent Judgment on behalf of their
respective Parties and have read, understood, and agree to all of the terms and conditions of this

"AGREED TO:

Settlnig Defendarit:
NORSTAR OFFICE PRODUCTS, INC.

 AGREEDTO:

Defendant INTERCON, ENC.

Dated:

AGREED TO:

‘Setling Defendant.
BENETTIPS ITALIA, INC.

Dated:
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‘Comant Judgnem.

| PhainGff: PETER ENGLANDER

13, . AM&E ,
The understgned aremmnd tamﬁnsCmImm bd\alfoftbe:r
respective Pamesmdhwemd,md,ﬁwm dIofﬂ:e&nnsutdeond;ﬂom of this

AGREEDTO:

N 51)&:&1: ' - Da 16'/;'1-,3’:3..
¥

2 . i -

3 |[AGREED TO: - , mm

14 _ .

15 || Plaintiff: LAURENCE VINOCUR DefendmmTERCON, INC.
16 || v ; .

17 (| Doe: - - _ Dited: _

18 |f - AGREED TO:

T [ "

20

. ?ﬁﬁﬁ%ﬁ?ﬁ“& N,
23 Dated:

24 '

.

26

27

28
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L flis.  AurBORIZATION -
2 The undeisigned are autborized to execute this Consent Judgment on bekalfof their
3 mve-mmmmwmdwﬁm&mmmm@mofm
4 || Consent Judgment. R
5 || AGREED TO: . AGREED TO:
] _
7l y ' '
8 IR RS mﬁ'ﬁ&‘”ﬁ PRODUCTS, INC.
gﬁl)awd: L Dated:
.10 l;. . i
11
;:.fmmnm': L AGREED TO:
14
15
16
17
sl
19 ||
20 _
. BENBTI S T s NG

7 It
28 |
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13. AUTHORIZATION

2 The undersigned arc authorized to execute this Consont Judgment o bebalf of their
3 respecﬁvePam‘&sandhaveread,undetstood,m&ag:_eetoan of the terms and conditions of this
4 || Consent Judgment. :
5 || AGREED TO: ' AGREED TO:
6
7 r 4 -
Plaintiff PETER ENGLANDER Settling Defendant. .
8 ' NORSTAR OFFICE PRODUCTS, INC.
9 - '
Dated: ' - Dated:
10" _
1
2
, |[AczzER TO: AGREED TO:
I . ’ .
14
13 || Plaintiff: LAURENCE VINOCUR Defendani INTERCON, INC.
16
17 :
18
19
x .]ht@\ﬂw
21 Sentting Defendant:
» BENETTT S ITALIA, INC.
- . :
25
26
27
28
19
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EXHIBIT A
1. Settling Defendant: Norstar Office Prodmets, Inc.

|IL Names of Releases (Optional; May be Partial): OfficeMax, Inc., and Kantor’s Discount Office

I Types of Covered Products: Upholstered Fummituro
IV. Types of Additionsl Prodacts: Noae
V. Settling Defendant’s Required Settlement Payments:

A. Initial Payment: $66,000
1. Initial Civil Penalty: § 22,000

B. Second Civil Penaliy: $24.000
1. Section 4.1.4(i) Partial Penalty Waives, if applicable: $14,000
2. Section 4.1 4(jii) Partial Penalty Waiver, if applicable: $10,000

C. Third Civil Penalty: $ 14,000
1. Section 4.1.4(ii) Partial Penalty Waiver, if applicable: § 8,000
2. Section 4.1.4(iv) Partial Penalty Waiver, if applicable: $ 6,000

VL Persons to receive notices under Section 8:

Catherine Malet

Operation Manager

Norstar Office Products

5353 JFillson Street

Commerce, CA 90040

Fax: 323-262-2300

Email: Catherme@bosschair.com

With a copy te:

Joshoa Bloom, Esq.

Barg Coffin Lewis & Trapp, LLP
350 California Street, 22™ Floor
San Franeisco, CA 94104-1435
Fax: 415-228-5450

Email: jsb@bcitlaw.com

1
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EXHIBIT A
L Settling Defendant: Benetti’s Halia, Inc.

IL Names of Relesses (Optional; May be Partial):

II. Types of Covered Products: Upholstersd Fumniture
IV. Types of Additional Products: Nome

V. Settling Defendant’s Required SettlementPaymen‘ls |
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A. Initial Payment: $31,000
1. nitial Civil Penalty: $6,000
2. Attorneys’ Fees and Costs: $25,000

B. Second Civil Penalty: $6,400
1. Section 4.1.4(i) Partial Penalty Waiver, if applicable: $3,700
2. Section 4.1.4(iii) Partial Penalty Waiver, if applicable: $ 2,700

C. Third Civil Penalty: $3,700
1. Section 4.1.4(ii) Partial Penalty Waiver, if applicable: $2,000
2. Section 4.1.4(iv) Partial Penalty Waiver, if applicable: $1,700

Tnitial Paymefit Schedule:

October 31, 2013: $6,000 Initial Civil Fenalty

‘November 30, 2013: $5,000 Fees and Costs

December 31, 2013: $5,000 Fees and Cosis

January 31, 2014: $5,000 Fees'and Costs

February 28, 2014: $5,000 Fees and Costs

March 31,2014: $5,000 Fees and Costs

RS

VI. Persons to receive notices under Section 8:

Vice President, C.0.0.
Benetti’s Htalia, Inc,
18554 S. Susana Rd.
Compton, CA 90221
Fax: 310-768-8150

Email: sshmadinia@aql.com

Joshua Bloom, Esq.

Barg Coffin Lewis & Trapp, LLP
350 California Street, Floor
San Francisco, CA 94104-1435
Fax: 415-228-5450

Email: jab@bcltlaw.com
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L Settling Defendant: Intercon, Inc.

II. Names of Releases (Optional; May be Partial):

1. Types of Covered Products: Upholstersd Furniture
IV. Types of Additional Products: None

V. Settling Defendant’s Required Settlement Payments:

A. Initial Payment: $53,000 '
1. nitial Civil Penalty: $16,000
2. Attorneys’ Fees and Costs: $ 37,000

B. Second Civil Penalty: $17,600

C. Third Civil Penalty: $10,000

VI Persons to reseive notices under Section 8:

Tim Newlin
Sourcing Manager
Intercon, Inc.

. Bi i : ite: B
Salt Lake City, Utah 84116 .
Email: vlin(@li .CO)

With a copy to:

Joshua Bloom, Esq.

Baig Coffin Lewis & Trapp, LLP
350 Califormia Street, 22" Floor
San Francisco, CA 94104-1435
Fax: 415-228-5450

Email: jab@bcltiaw.com

1. Section 4.1.4(i) Partial Penalty Waiver, if applicable: $10,000
7. Section 4.1.4(iii) Partial Penalty Waiver, if applicable: $7,600

1. Section 4.1.4(ii) Partial Penalty Waiver, if applicable: $5,700
” 2. Section 4.1.4(iv) Partial Perialty Waiver, if applicable: $4,300
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INSTRUCTIONS: Minimum 12 pt. font. “WARNING:” text must be bold.



r 3

INSTRUCTIONS: Print warning on each side of hang tag.
Minimum 12 pt. font. “WARNING:” text must be bold.



This Product contains HUOEU msm T Omw
flame retardant chemicals known to the State
“of California to cause cancer; and DEHP,a  ss"
- phthalate chemical known to the State of
Om:mog_m to cause birth defects and other
3@3@:&:& w&.B |

INSTRUCTIONS: Minimum 32 pt. Font. “WARNING:” text must be bold and underlined.
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