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Brian Johnson, State Bar No. 235965
Josh Voorhees, State Bar No. 241436
THE CHANLER GROUP*
2560 Ninth Street

Parker Plaza, Suite 214
Berkeley, CA 94710-2565
Telephone: (510) 848-8880
Facsimile: (510) 848-8118

Attorneys for Plaintiffs
LAURENCE VINOCUR and

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA
UNLIMITED CIVIL JURISDICTION

LAURENCE VINOCUR, etal, Case No. RG14710984

Plaintiffs, ’ [P%?M’UDGMENT
, | PURSUANT TO TERMS OF

- | | PROPOSITION 65 SETTLEMENT |
ABAD FOAM, INC,, et al., | AND | SED] CONSENT

| | JUDGMEN O FUTURE FOAM,
Defendants. | INC.

Date: September 1, 2015

Time: 2:30 p.m.

Dept.: 17 '
Judge: Hon. George C. Hernandez, Jr.

- Reservation No. R-1645526

JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AND CONSENT JUDGMENT
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| ~ In the above-entitled éction, pla{ntiff Laurence Vinocur, and defeﬁdant Future Foam, Ir‘lc.-,
having agreed through their respective counsel that Judgment be entered pursuant to the terms of their
settleinent agreement in“ the form of a [Proposed] Consent Judgment (“Consent Judgmént”) and
followmg thls Court’s issuance of an Order approvmg this Proposition 65 settlement and Consent

Judgmenton @/[ /04/5/

ITIS HEREBY ORDERED ADJUDGED AND DECREED that, pursuant to California

Health & Safety Code § 25249.7(f)(4) and Cahfomla Code of Civil Procedure § 664.6, Judgment is

entered in accordance with the terms of the Consent J udgment attached hereto as Exhibit A. By’

_stiptilation of the parties, the Court will retain jurisdiction to enforce the settlement under Code of

Civil Procedure § 664.6. |

}

IT IS SO ORDERED.

Dated: %/////2/0/5/ ' d@ﬂ/‘v‘v

JOPGE OF THE SUPERIOR COURT
GEORGE C. HERNANDEZ, JR.

1

~ JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AND CONSENT JUDGMENT
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Brian C. Johnson, State Bar No. 235965
THE CHANLER GROU P

2560 Ninth Street -

Parker Plaza, Suite 214

Berkeley, CA 94710 2565

1 ie{ephonu (510) 848-8880

‘Fammx e (510) 848-8118

Attome ys for Plaintiffs
PETER ENGLANDER and LAURENCE VINOCUR

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTYOFALAMEDA
UNLIMITED CIVIL JURISDICTION

| LAURENCE VINOCUR, etal., = Case No. RG14710984
Plaintiffs, [PROPOSED] CONSENT JUDGMENT AS

v,
-A_BA’D FOAM, INC., efal,

Defendants.

} TO DEFENDANT FUTURE FOAM, INC.
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1. II\TRODU("l {ON

1.1, This Congent }hdvment is entered into by plaintiff Peter I"noh-dcx (“Englander™)
Engiander and defendant Future Foam, Inc. (“Future Foam™) to settle clatms asserted by Englander
1against F uture Foam as set forth in the First Amended Complant ("FAC™) [Ne,d by Eno!andet in the
captioned action. Englander and Fufure Foam are referred to mdlvrriual‘y as a “Party” and
collectively as the “Parties.”

1.2, Onlune 14,2013, Lnaiander served a 60-Day Notice of Vielation (“Notice”) o1
Future Foam, the Cahforma A‘tomey General and the otmr requmu, public em‘orcers alleging that
|| Future Foam violated Proposition 65 when it failed to warn its customers and consumers in California

: )

ofthe health hazards associated with exposures to tris{1,3-dichioro-2-propyl) phosphate {“TDCPP"), a
1 flame retardant chemical atiegedly applied to the Covered modL ¢ts (as defined herein).
1.3. Future } oam employs ten (10) or more persons and is & persun in the course of domc
| business™ as that phrase is defined by Proposition 65.
14, . For Smpose's of this Consent Judgment only, the Parties stipulate that: (i) this Court has’
i jLi'risdiction. over the aiiegauom of violations contained in the Notice and FAC and personal
iju;risdiction over Future Foam as to the acts afleged in the FAC; (if) venue is proper in the County of

Alameda; and {iil) this Court has jurisdistion pursuast to Pm'position 65 and Code of Civil Procedure

: scction 664 .6 to enter, enforce or n";odify the provisions in this Consént Judgment.

15, The Purties enter into this Consent Judgment as a full and final settlement of all claims
which were or gauld have beea raised in the FAC or Notice arising out of the facts or corduct related
io Future Foam aﬂaged therein. By exccution of this Consent Judgment and agreeing to comply with’
i its terms, the F ame» do not admit any fact, conciusion of law, or violation of law, nor si's‘aii
eompliance with the Consent J udgment constitute ot be cc\nk“mﬂml as an admission by the Parties of
any  fact, conclusion of faw, or violation of law. Fulure > Foam denies the material, factual, and %egai

allegations in the Notice and FAC and maintains that all products that it has manufastured, distributed

and/or sold in Cauforma including the Covered Products, have been and are in compliance with all

7 ljapplicable laws. Except as specifically and expressly provided herein, nothing in this Consent

Judgment shall prejudice, waive, or impair any right, remedy, argument, or defense anyParty may

~ CONSENTJUDGMENT AS TO DEFENDANT FUTURE FOAM, INC.
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have in this or any other pending or tuture legal proceedings. This Consent Judgment is the product

of negotiation and compromise and is accepted by the Parties sclely for purposes of settling,

compromising, and resoivihg iséues disputed in this action.
_ 2.  DEFINITIONS
21 “Covered Products” means foam intended for use as padding in upholstered furniture
that cont’ains TDCPP and is manufactured, distributed, and/or soldby F uturé Foam in California.
79 “Bffective Date” means the date on which the Court enters this Consent Judgment.
23, “Listed Chemical Flame Retardants” means Tris(1,3 -dichloro-2-propy!) phosphate
("'TDCPP”),Y Tris(Z-cﬁioroethyl) phosphate (“TCEP™), and Tris( 2,3-dibromopropy!jphosphate

(“TDBPP”).
3, INJUNCTIVE RELIEF
31 ‘Ref{;rn;é_uiation of Covered Produets, Future Foam shall comply with the following
fequirenienté to reformulate the Covered Products:

I3

311 Reformulation~ TDCPP. As ofthe Effective Date, Future Foam shall not

distribute, sell, or offer for sale in California any Covered Product that has been treated with TDCPP

{and which has a manufacture date that is on o later than the Effective Date

312 Compliance - TDCPP. Any Covered Products in which the polyurethane

foam has intentionally added TDCPP and which is distributed, sold, or offered for sale by Future

tFoam in Caiifornia after the Effective Date shall be accompenied by a Clear and Reasonable Warning .

that complies with Section 3.1.4.

" 3.1.3. Warnings for Covered Products in the Stream of Commerce. Within 30

days of the Effective Date, Future Foam shall provide clear and reasonable Proposition 65 warning
IImaterials to each of its California retailers or distributors to whom Future Foam reasonably believes it
{sold Covered Products that contained or may have contained intentionally added TDCPP within the

| twelve (12) months prior to the Effective Date. Such warning materials shall include a reasonably

sufficient number of waming labels i order to permit the refailer or distributor to place a warning

| label on each Covered Product such customer has purchased from Future F oam. The warning label

\Ishail contain the warning language set forth in Section 3.1.4. The warning materials shall also include

CCONSENT jUDGAMENT AS TO DEFENDANT F’U:‘FU RE FOAM, INC




a letter of instruction for the placement of the warning label, and a Notice and Acknowledgment

posteard. ‘ '

3.1.4. Proposition 65 Warnings. A clear and reasonable warning under this Consent

| Judgment shali contain one of the following statements:

WARNING: This r*mcm tcomams tris{l, 3 dichloro-2-
propyl) phosphate (“TDCPP”), a chemical
known to the State of Cahforma to cause

' '  jcancer.
or
WARNING: = This vroduct contains chemicals known to the

%tatr' of California to cause cancer, birth
defects or other reproductive harm.

A clear and reasonable warning shall not bé preceded by, surrounded by, or include any additional

| words or phrases that contradict, obfuscate, or atherwise undermine the warning. The warning

statement shall be prominently displayed on the Covered Product or the packaging of the Covered:

Product with such conspicucusness, as compared with other words, statements, or designs as to render

Lit likely to be read and understood by an ordinary individual prior purchase. For internel, catalog, of

any other sale where the consumer is not physically present and cannot see a warning displayed on the
Covered Product or the packaging of the Covered Product prior to purchase or payment, the warning

statement shall be displayed insucha mamer- that it s likely to be read and understood prior to the

lauthorization of or actual payment.

12 - Optionai Additional Reformulation For Covered Products - Listed Chemical

Flame Retardants. The addi'tional penaitv payment set f.‘orth in Section 4.1.4 below shall be watved
if Future Foam agrees that, within 30 days of the Effective Dalc, it shall not manufacture for sale in

California any Covered Product that has been treated with any Listed Chemical Flame Retardants.

Future Foam shall provide writien certification to wgnawdw confirming compliance with such

conditions within 30 days following the Effective Date in order to avoid the additional payment set

forth in Section 4.1.4.
4. PENALTIES AND PAYMENT
41 Future Foam shall pay to Englander the total sum of thirty thousand five hundred

doltars ($30,500), which shall be allocated as follows.

i

CTNSENT JUDGMINT AS TO DEFENDANT FUTURE FOAM, INC.
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4.1.1. $3,500 shall constitute a civil penalty pursuémt to California Health & Safety
Code § 25249.7(b), such money to be apportioned by Englander in accordance with Cal. Health &

Safsty Code § 25249.12{c)(1) and (d), with 75% of the penalty payment going to the California Office

of Environmental Health Hazard Assessment (“OBHHA”) and the remaining 25% of the penalty paid

to Englander.

4.1.2. 327,000 shall constitute reimburseme'nr. of Englander’s reasonable attorneys’
fees and costs. |

41,3, The payments required under Sections 4.1.1-4.1.2 shall be made in two separate
checks, all to be delivered within 1D days of the Effective Date. The payment required pursuant to
Section 4.1.1 shall be remitted i a single check made payable to “Peter Englander, Chient Trust
Account” and Bnglander’s counsel shall be responsible for detivering OBHHA’s portion of the
penalty payment to OF EHHA. The payment required by Section 4.1.2 shall beina single check made
pa‘,able to “The Chanler Group.” | |

414 Inthe event that Future Foam elocts not to C-ﬂ.rtify its compliance with Section

3.2 in accordance with that Section, within 150 days following the Effective Date, Future Foam must

| make an additional civil penalty payment of $1 ,:00 The additional penalty payment will also be

allocated according to Health & Safe ety Code § 25249 12( ‘;( 1) and (d), however, Future Foam shall

remit the payment in a single check made payable to “Peter Englander, Client Trust Account” and

Englander’s counsel shall be responsible for delivering OEHHA’s portion of the penalty payment to

HOEHHA

S. ENFORCEMENT f OF CONSENT JUDGMENT

5.1 The terms of this Consent Judgment may only be enforced by the Parties by means of

aotice motion or order application for an order to show cause before the A!ameda County Superior

Court, Prior to bringing any motion or application to enforcs the requirements of Section 3 above,

Englander shall provide Future Foam with a drafl notice of s mxafson and a copy of‘any test resuit{s)

which purportedly support Englander’s claimed violation(s). The Parties shail then meel and confer

L

regarding the basis for Englander’s anticipaled motion or applic ication in an attempt to resolve the

allegation informally, including providing Future Foam a reasonable upportunity of at least thirty (30}

CONSENT JUDGMENT AS TO DEFENDANT FUTURE FOAM, INC.
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| days to cure the alleged violation(s) to Englander’s reasonable satisfaction. Should the Parties’
g ) to Eng :

|attempts at an informal resolution fail, Englander may file his enforcement motion or application. The

prevailing party on any motion to enforce this Consent Judgment shall be entitled to its reasonable

1}attorney’s fees and costs incurred as a result of such motion or application.

6. MODIFICATION OF CONSENT JUDGMENT
6.1, This Consent Judgment may only be modified by a written agreemerﬁ of the Parties,
and entry of a modified consent judgment by the Court thereon, or upon a motion or apphication
brought by any Party, and entry ofa modified consent judgment by a Court thergon,
7. 'COVERED CLAIMS AND RELEASES

N ' ' . . I . LN B .
7.1, This Congent Judgment is a full, final, and binding resolution and release between

Englander acting in his individual capacity and in the public interest and Future Foam and Future

Foam’s parents, officers, directors, shareholders, divisions, subdivisions, subsidiaries, partners,

affiliates, entities under common ownership, and their respective successots and assigns {inclusively

Tand collectively, the “Defendant Releasees”) and all entities to whom Defendant Releasees directly or
indirectly distribute or sell. or heve distributed or sold, Covered Products, including, but not Himired
{10, distributors, wholesalers, customers, retailers, franchisees, cooperative members, and licensces

H“Downstream Releasees”), of all claims alleged, or that could have been alleged, in the Notice or

1FAC arising from any violation of Proposition 65 that has been, or could have been asserted in the
public interest against Future Foam, Defendant Releasees, and Downstream Releasees, regarding the”
Vfailure to warn about exposures to TDCPP in Covered Products manufactured, distributed, or sold by

Tuture Foam prior to the Effective Date. The releases in this Consent Judgment include a release by

Englander and his attorneys of any and all claims they might have for attorneys’ fees, except as

explicitly provided in Section 4.1.2, above.

72, Compliance with the terms of this Consent Judgment by Future F-oam shall constitute

[{compliance with Proposition 63 with respect to the alleged failure to- warn about exposures to the

Listed Chemical Flame Retardanis in Covered Products manutactured, disiributed, or sold by Future

Foam afler the Effective Date.

(2%
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7.3.  Englander, in his individual capucity only, on his own bd;a!fmé on behalf of his past
and cuirent agsnts, represematives, attorneys, successors, and assignees, also releases Futre Foam,
Defendant i’ieieaseesi and Downstream 'Releas ces trom any and all claims that he may have, and
&v ives any foh’ to institute or paz“cicipate in, directly or indirectly, any form of legal action arising
under Proposition 65 including, without limitation, alf actions and causes of action in law and in
equity, a.i!%ﬂs Habilities, demands, obligations, damages, costs, hnes penalties, [0sses, O exXpensss

ncluding, but not exclusivel y, investigation fees, expert ‘fees d"ld altomeys fees arising from the
aileged or aatua§ failure to warn about exposures to the Listed Chemlcd Flame Refar nts in Covered
Products sold or distributed for sale by Futurs Eoém before the Effective Date. Compliance with the

terms of this Consent Judgment by Future Foam shall constitute sompiiance with Proposition 65 with

respect to the alle ged failure ?owam about exposures tothe mted(,.lemlcalhamei stardants in

Covered ?réducts manutacmre , distributed, or sold by Future Foam after the Effective Date.
3. PROVISION OF NOTICE
8.1.. When any Party is entitled to receive any notice under this Consent Jtziiggzzent, the
notice shall be sent by first class and electronic mail as follows:
§.1.1. Nehce to Future Foam. The persons for Future Foam to receive nalices
: Du his Consent Judgment shall be: -

Alison Mackenzie, Esq.

Caldwell Leslie & Proctor, PC

725 South Figueroa Sir ut 31st Floor
Los Angeius) CA 90017-5524

Tel 213.629.9040 Fax 213 629.5022
Email: leslie@caldwell-lzslie.com

v

12. MNotice to Eaglander. The persons for Englander to receive notices pursuant (o

this Consent fudgment shall be:

Altn; Prop 65 Coordinator
The Chanler Group

2560 Ninth Street

Parker Plaza Suite 214
Berkeley, CA 94710
Email: brien@chanler.com

ki

oo
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82 Any Party may, from time to time, modify the person anc_i'/or address to whom the

notice is to be sent by bendmg notice to the other Party by first class as d electronic mail.

$. COURT APPROVAL

9.1, This Consent Judgment shall become effective on the Effective Date, provided

however, that Englander shall prepare and file a Motion for Approval of this Consent J udgment and

Future Foam shalt support approval of such Motion. ' b
| 9.2, | Ifthis Consent Judgment is not entered by the Court, it shall be of no force or effect
and shall not be introduced into evidence or otherwise used in any proceéding for any purpose.
18, G()VERN'!NG:_LAW AND CONSTRUCTION

10.1.  Theterms and obligations arising from this Consent Judgment shall be construed and

‘enforced in accordance with the laws of the State of California.

11  ENTIRE AGREEMENT
111, ThisConsentJ ucigmanﬁ coniaing the sole aﬁd entire agreement and mderstemding of
Englander and Future Foam with respect to the entire subject matter hereof, and any and all prior
discussions, negotiations, commitments, or \.mde.rstamdmgs related thereto, if any, are hereby merged
herein and therein.
vl 1.2 There are no warranties, representationsz'or other agreements between Englander and -

Future Foam except as-expressly set forth herein. No representations, oral or otherwise, express of

implied, other than those specifically referrad to in this Consent Judgment have been made by any

| Party hereto.

11.3.  Ne other agreements not specifically contained or referenced hue«t oral or otherwise,

mz be deemed to "’Xm{ or to bind any Party. Any agreements sp‘" ifically contained or referenced

herein, oral or cihe nms\ shall be deemed to exist or to bind any Party hereto only to the extent that
Y ¥ Y

they are expressly mcorpoxaked heremn,

114, Nosupp Ecvmntanm mod!fmatmr‘ waiver, or termination of this Consent Judgment

tshall be binding unless executed in writi ng by the Party to be bound thereby.

CONSENT JUDGMENT AS TO DEFENDANT FUTURE FOAM. INC.




(3%

'

115 No waiver of any of the provisions of this Consent Judgment shail be deemed or shall
constitute a waiver of any of the other provisions hereof whether or not similar, nor shall such waiver
constitute a cominﬁing waiver.

12. RETENTION OF JURISDICTION

121 This Court Sha}l retain jurisdiction of this matter to enforce ot modiﬁf this Consent
Judgment pursuant to the agreement of the Parties, 'Proﬁosit?on 65 and Code of Civil Procedu;’e
section 664.6.

| 3. AUTHORITY TO STIPULATE TO CONSENT JUDGMENT

' 13.1. Each signatory to this Consent Judgment certifies that he/it s fully authorized by the -

|1 Party he or she represents to stipulate to this Consent Judgment, and to enter into and execute the

' Consent Judgment on behalf of the Party represented and to iegali? bind that Party.

14, NO EFFECT ON OTHER SETTLEMENTS

14.1. Nothing in this Consent Judgment shall preclude Englander from resolving any claim

1 against another entity on terms that are different from those contained in this Consent Judgment.

15, EXECUTION IN COUNTERPARTS

151 This Consent Judgment may be executed in counterparts and by means of facsimile of
fug

1

pdfsignature, each of which shall be deemed an original, and all of which, when taken together, shali

1be deemed to constitute ene document.

16. COMPLIANCE WITH HEALTH & SAFETY CODE § 25249.7‘(1?}
16,1, Englander agreés to comply with the reporting form requirements referenced in Health -
& Safety Code § 25249 7(f) and to file a motion for approval of this Consent J udgment.
17.  SEVERANCE
7.1 16 subseq;ent to Court approval of this Consent Judgment,any of the provisions of this

Consent Judgment are held by a court to be unenforeeable, the validity of the enforceable provisions

{remaining shali not be adversely affected, unless the Court finds that any unenforceable provision is

CONSENT JUDGMENT AS TO DEFENDANT FUTURE FOAM, INC
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AGREED TO:

Dated: 6/17/2015__

AGREED TO:

Dated: &{ & / é’

215

20 15

{not severable from the remainder of the Consent Judgment.
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