Clifford A. Chanler, State Bar No. 135534
Brian Johnson, State Bar No. 235965
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710-2565

Telephone:  (510) 848-8880
Facsimile: (510) 848-8118
E-mail: cliff@chanler.com
E-mail: brian@chanler.com

Attorneys for Plaintiff
LAURENCE VINOCUR

ENDORSED
FILED
ALAMEDA COUNTY

MAR 2 2 2016

CLERK OF THE SUPERIOR COURT
By Christina Momon, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

UNLIMITED CIVIL JURISDICTION

LAURENCE VINOCUR, et al.,
Plaintiffs,
V.
ABAD FOAM, INC,, er al,,

Defendants.

Case No. RG14710984

[PROPOSTD] JUDGMENT PURSUANT
TO TERMS OF PROPOSITION 65
SETTLEMENT AND CONSENT
JUDGMENT AS TO DEFENDANT
POMONA QUALITY FOAM, INC.

Date:  March 22,2016

Time: 2:30 p.m.

Dept.. 17

Judge: Hon. George C. Hernandez, Jr.

Reservation No. R-1706857

JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AND CONSENT JUDGMENT




[\

Ch

e = Oy

In the captioned action, plaintitf Laurence Vinocur and defendant Pomona Quality Foam,
Inc., having agreed through their respective counsel that Judgment be entered pursuant to the terms of
their settlerment agreement in the form of a [Proposed] Consent Judgment (*Consent Judgment™), and
following this Court’s issuance of an Order approving this Proposition 65 settlement and Consent
Judgment on March 22, 2016;

ITIS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuant to California
Health & Safety Code § 25249.7(H)(4) and California Code of Civil Procedure § 664.6, Judgment is
entered in accordance with the terms of the Consent Judgment attached hereto as Exhibit A. By
stipulation of the parties, the Court will retain jurisdiction to enforce the settlement under Code of

Civil Procedure § 664.6.

IT IS SO ORDERED.

Dated: {’)\ 2,7;\ v GEORGE C. HERNANDEZ, JR.
N N JUDGE OF THE SUPERIOR COURT

!
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L. INTRODUCTION

1.1, Thig Consent Judgment ik entered into by plaintiff Lavgence Vinocwr (“Vinocar™y and
defenidant Pomons Quality Foam, Ing. ("Poraona™) to settle claims asserted by Vinocur against
Pomona as set forth in the Complaint filed o the captioned action. Vinoour and Pomona ave refened
o individually gs 2 “Party” and coliectively as the “Pasties.”

1.2, Om June 14, 2013, Vinocur served a 60-Day Notice of Violation, on Pomong, the

Californla Astorney General, and the other rauisite public enforcers, alloging that Pomons viclated
Proposition 65 when § failed 1o warn its customers and consumers in California of the beabth havards

sssociated with exposuzes to wis{ 1. 3-dichlore-2-propyly phosphate CTDCPP™, o toxie Bame cetardant

I

chamicat applied o certain "Foam” {as defined hersin) used as padding in upholstered furniture and
other consumer products sold by Pomona in California,
1.3, Pomonais a “person in the course of doing business” as that phrase Is defined by

Proposition 65, that employs ten (10} or more persons, and that manufactures, diswibutes, and/or sells

Covered Products {as defined in Section 2.2 herein)} consaining Foaw (a8 defined in Section 2.4
hersin) tn the State of California.

14, For purposes of this Consent Tudgment only, the Paries stipulaie that: (5) this Court has
[urisdivtion over the sllegations of violations contained in the Notice and Complaint and personal
| iurisdiction over Pomons a8 o the acts alleged in the Coraplaint; (4) venue s proper tn the County of
| Alameda: sad (3 this Court hes parisdistion to enter this Consent Tudiaent as a full and fnal

of all elatrmg which wers or coudd have boen ratsed in the Complaiat based on the facis

tice and Complaiot with respect 1o Foam maaufactured, sold and/or distribued for
Hale in Californin by Pomona.
1.5, The Parsies enter inio this Consent Judgment as a fudl and inal settlement of all elaimg

which were of conld have been raised in the Complaint o Motice arising out of the Tacts or conduct
o

 therein, By execution of this Consent Judgment snd agreeing to comply

related to Pomona alleg
with irs terins, the Parties do not admit any fact, conelusion of law, or violation of law, nor shall
compliance with the Consent Judgment constituie or be construed as an admission by the

any fact, eonclusion of ko, or viclation of law, Pomona denies the maaterial, factual, aad kegal

COMNSENT JTUDGMENT AS TO DEFENDANT POMONA QUALITY FOAM, 1IN,
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allegaiions in the MNotice and Complaint and expressly denies any wrongdoing whatsoover, Excapt a5

gpecifically and exprassly provided hersin, nothing in this Consent Judgment shall prejodice, waive,

| or bmpatr any cight, remedy, argoent, or defsmse either Party may have in'this or any other pending

or funre lega! proceedings, This Consent Judgraent is the product of negotiation and compromise angd
is accepted by the Parties solely for purposes of settling, comprondsing, and resolving issues disputed
i this Action,

2. BEFINITIONS

2. “Covered Products” means Foam conlaining TDOPP used as padding in upholstered
furpiture manufactared, distributed, and/or sold by Pomona in California.

2.2, “BEffective Date” means the date on which the Clourt enters this Consent Judgment,

2.3, Foam” means polyurethane foam manufhctuved, disiributed and/or sold by Pomona
For use as & raw material in the manufactes or fabrication of varions constmer products sold in
California, tncluding, but not Bmited to (1} foam-cushioned upholstered furniturs, such as, by way of
example only, foam-cushioned chairs, ottomans, sofas, futons, and back cushions; (2) fosm-cushioned
pads for infants and children to Hg on, such gs foam-cushioned pads and mags used for sleaping or
resting, diaper changlng pads, infant walkers, andior car safety seats; aad (3) foam-cushioned madtress
twppers.

2.4, Listed Chemical Plame Rotardants” means Tris(l,3-dichloro-2-propyl) phosphate
CTDOPP™, Tris(Zechloroethyl) phosphate CTCEP), and Tris(2,3-dibromoprogyphosphate
(TDRPP.

3. INFUNCTIVE RELIEF

3.1, Reformuiation of Foam and Covered Products, Pomona shall comply with the

following reguirements w reformulate the Poam and Covered Products:

A.L4 TDOPP in Covered Products, As of the Bffective Date, Pomona shall not

| distribude, sell, or offer for sale in California any Covered Product thet has been treated with sny

TDOPP und which has a manufacture date that {8 on or laler than the Bffective Date.
302 TDOPP i Feam. As of the Bffective Date, Pomona shall not distribuge, sell,

or offer for sate tn Caltfornia any Foam for use m products that, o Pomona’s knowledge will be, or

CONSENT JUDGMENT A8 TO DEFENDANT POMONA GUALITY POAM, INC,
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{are reasonably likely to be, sold in Califernia that have been weated with TDCPP and which have a

mpnifnctues dite that is on or later than the Bffective Date,
31.3. TInterim Compliance ~ TDCPP. Any Coversed Products manufactured prior to

the Fffective Date, and in which the polyurethane foarn has intentionally added TDCPP and which is

i disivibuted, sold, or offerad Tor sale by Pomona in California after the Effective Date shall be

accompiad s Clear and Reasonable Warning that complies with Ssction 3.1.6.
P by s g

314, Warnings for Coversd Products in the Stream of Commerce, Within 30
days toltowing the Bffoctive Date, to the extent it has not already done so, Pomona shall peovide clear
and reagonable Proposition 63 waraing materials 1o each of #ts California retatlers or distiibutors e
whom Pomona reasonably believes it sold Coversd Products that contained or may have contained
intentionally added TDCPP within the twelve (12) raonths prior to the Effective Date. Such waraing
maferials shall include a reasonably safficient number of warning tabels in order to permit the retailer
or distributor to plave a warning label on each Covered Product such custamer has purchased from
Pomona, The warning label shall contain the warning language set forth in Section 3,156, The
warning materiais shall alse include a lefter of instruction for the placement of the waraing label, and
a Notice and Acknowledgrent posteard.

305, Warning Letter to Foam Castomers. Within 30 days following the Effactive
Date, Pomona shall provide a warning letter to each of its customers that are located in California, as

well as its sustomers Inoated cutside Callfornis, that Pomona repsonably believes sell moducis

£,

gopialning Foam in California, o whom Powona reasonably belisves ¥ sold Fowm that contained

intertionally added TDUPP withia the 12 months nrior fo the Bifective Date, 10 the exiont that such

a

notice has not already bean provided. The warsing letter shall inform the custormer that, to the extent

the customer purchased Hoam to mest Califoraia fiee safety standards, the Poamn sold by Pomona

contains wis(l 3-dichlore-Z-propyl) phosphate (“TDCPP"), a chemical known to the State of

California w cause cancer. The letter shall further inform the customer that to the axtent it sefls

products contaiving Yoam in California, the products containing Foam mus: be accorapanied by clear

and reasenoble Proposition 65 warnings as set forth in Section 3.1.6,

T
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3.1.6. Proposition 65 Warnings. A clear and reasonable warning voder this Consent

Judgment shatl state:

WARNING:  This product contains uis (1, 3-(3@}&}1&“«;){0;3%
phosphate (“TDCPP"), a chemical known to the
State of California to cause cancer.

A clear and reasenable warning shall nor be preceded by, sureounded by, or inclade any additional
words or phrases that contradict. obfuscate, or otherwise undermine the warning, The warning
statement shall be prominently displayed on the Covered Product or the packaging of the Covered
Praduct with such consplevousness, as compared with other words, steterents, or designs as o render
it Lkedy to e read and understood by an ordinary individual prior purchase. Por internst, catalog, or

any other sale where the consumer is not physicaily present and cannot see 2 warning displayed on the

Covered Product or the packaging of the Covered Product priorio purchase or payment, the warning

srient shatl be displayed 19 such o manner that it s kel 1o be read and understood prior to
authorization of or actual payment.
32 Optional Additional Reformolation for Listed Chemical Flame Retardants in

{Covered Products, In order for Pomona o be eligible for a walver of the additional penalty/payment

&

{in Heu of penalty payments set forth in Section 4.1.5 below, Pomona shall underiake the additional

actions to reduce or etirninate the use of, In addition o TDCPP, TCEP and THBPP. Pomona shall not
manufacture for sale in California any Covered Product that has been weated with TDCPP, TCEP or
TORPF after the BEffective Date. In ovder to avoid the additional payments, within 150 days following

ective Date, Pomons musd By vide written certification (o Vinocur of its commitment o no

fonger sell in California any Coversd Product that has been treated with TDOUPE, TCEP, and/or

1 TDBPP. The written certificarion may be satisfied by lattet to Vinoour, o/o The Chanter Group.

4. PENALTIES aND PAYMENT
4.1, Pomona shall pay to Vinocur the total sum of thicteen thousand dollars (513,000,

which shall be allocated as follows:

FThe &;s;fi'kimy xd%c* harbioy waraing languag e 3 27 COR § 28607 2 may also be used if Pomona smployed it for
i the Biffective Dale. & Pomona seeks i use alizrnathve warning language, other thaa the
specified above or the safe barbor waraing speeified In 27 CUR § 25603 .2, or seeks o wse an alternate method of
n of the warning, it must obtain the Court's approval of any pmy(w"si atternative and provide all Partics and the
Office of the Attomey General with timely notice and the opportunity to comment or object before the Court acts on s
egquest, (Warning notices scat by Pomona prior (o the Effactive Daie have been provided to plaintif®s counsel and
approeed, and will satisfy the warning Jaoguage requirad in this section.)

CONSENT JUDGMENT AS TO DEFENDANT POMONA QUALITY FOAM, MC
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411, $2,000 shall constitute a civil penalty pursuant to California Heulth & Safety
Code § 25249 .7(b), such mongy 1o be apportioned by Vinocur in accordance with Cal. Health &
Safety Code § 23249 12(c)(1) and (d}, with 73% of the penalty payment golng to the California Office
of Environmental Health Hazard Assessment (“OEHHA™) and the remaining 25% of the penalty paid
b ¥inoonr

4. 1.2, $11,900 shall constitute reimbursement of Vinoour's reasonable gitormeys” foes
| arid costs,
4.13. The payments requived ander Sections 4.1.1-4.1.2 shall be made In thres
{ separate checks, 2 tu be delivered within 10 days following the Effective Date. The paymends
raquired pursuant to Sections 4.1.1 shall each be In the form of twe checks for the fol lgmmg APnOuns
mhade payable tor {a) “OEHA™ in the amount of $1,500; and (b) “Lagrence Vipoour, Clisnt Trust
Account” in the amount of $500. The pavment reguired pursuard 1o Ssection 4.1.2 shall be made
payable to The Chanler Group, All setifement payments shall be tondered in gecordance with Section
18 of this Consent Judgment.
4.1.4. In the event that Pomona elects not 1o certify its compliance with Section 3.2 n
| accordances with that Section, within 150 days following the Bffsctive Date, Potnona must make an
additional civil penalty pavuent of $4,000. The additional penalty payment shall be allocated
aceording to Health & Safety Code § 25249.02(c) (1) and (&), and provided in two checks made
payable tor (a} "OBHHA” in the amount of $2,000; and {(b) *Lavrence Vinocur, Client Trust Account”
to the amount of §1,000,

5. ENPORCEMENT OF CONSENT JUBGMENT
5.1 Winoour may, by motion or application for an order w show cause before the Superior
Court of Alameda Couwnty, enforee the terms and conditions covtaiued in this Consent Judgment.
vior to bringing any motion or application 1o enforee the requizements of Scction 3 above, Yinoour

shall provide Pomona with a Notice of Violation and a copy of any rest result(s) which purportedly
support Yinocur’s Notice of Violation. The Parties shall then meet and confer regarding the basis for

Vinoour's aicipated motion or appHeation in an aflempt to resolve the alleged violation nformally,

including providing Poreona a reasonable opportunity of at least thivty (30) duys 10 cure any aileged

L
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| violation. Should the Parties” atiempts at an informal resolation faill, Vinocur may file his

enforcemerd motion or application. The prevailing party on any motion to enforce this Consens
Judgroeny shall be entitled o its reasoaable attorney’s fees and cosls ncurced as a result of such
motion or application. This Cousent Tudgment may only be enforced by the Parties,

6. MODIFICATION OF CONSENT JUDGMENT

6.1 This Consent Judgment may only be modified by & wiitten agrecment of the Patties,
aud sutry of 4 wodified consent judgment by the Court therpon, or tpon & motion or application

wrogght by any Party, and entry of a modified cossent judgroent by o Court therson,

7. CLAIMS COVERED AND RELEARES
7.1, This Comsent Judgment is o full, final, aad blading resolution and release berween

YVinocw acting in the public interest and Pomona snd Pomone's paremts, officers, dirsciors,
shreholdors, divisions, subdivistons, subsidiaries, partrers, affilistes, entities under common
ownershin, and thelr respective successors and assigns (nclusively snd collsatively, the “Defendans
Releasses™) and all entities 1o whom Defendand Releasees directly oy indirecily distzibute orsell, or
have distributed or sold, Covered Products, mcluding, bat not Hmited 1o, distvibutors, wholesalars,
customers, retailers, franchisees, cooperative members, and licensees {“Dowastizam Releasees™), of
all claims alleged in the Motice or Complaint in this Action arising from any violallon of Proposition
&5 that have been or could have been asserted in the public infersst against Pomora, Defendant
Releasees, and Dovwnstream Releasees, regardiog the fatlure o warn gbout sxposuces 1o TDOPP n
Lovered Products manufactured, distributed, or sold by Pomona prior to the Bifective Date.

7

b

This Consent Judgment s also a full, final, and binding resolution and release between
Yinoour acting in the public interest and Pomeona with regard o Pomona’s manufacture, distribution
and sade of Foam of all claims alleged in the MNotice or Complaint in this Action ariging from any
viv?aﬁim o alleged viclation of Propesition 63 that have been or could have been assested in the
public st against Pomona, Defendant Releasess, and Downstream Relessest regarding the failure
to warn abowd exposuses to TDUPP in Foam manufactured, distributed, or seld by Pomona prior to the

Effective Date. Compliance with the terros of thiz Cossent fudgment by Pomona shall constitute

CONSENT JUDGMENT AS TO DEFENDANT POMONA QUALITY FOAM, INC,
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compliance with Proposition 63 with respect to any alleged fatlure to warn aboot TDCPE in Covered
Products and Foarn manufactured, distributed, or sold by Pomony after the Blfective Date,
7.3, This is & full and final refease applying to all unknown and unanticipated injucies or

damages telating o or aising out of the claims alleged in the Netice and Complaint, as well a5 those

| now known, whether or not disclosed, and Vinocur, on his own behalf only, hereby relinguishes and

swalves all rights o benefits conferred upon bim by the provisions of Section 1342 of the Califomia

Civil Code, which reads as follows:

& GENERAL RELEASE DOES NOT BEXTEND TO CLADRAS WHICH
THE CREDITOR DOES NOT KNMOW OR SUSPECT TO BXIST IN
HIS FAYOR AT THE TIME OF EXBCUTING THE RELFASE,
WHICH [P KNOWN BY HIM, MUST HAVE MATERIALLY
AFFECTED HIS SETTLEMENT WITH THE DEBTOR.

8. PROVISION OF NOTICE
8.1, When any Party is entitled to recelve any notice under this Consent Tudgment, the
notice shall be sent by first class adl as follows:
8.1.1. Notice to Pomena. The persons for Pomona o receive nofices pursuant to this
Consent Judgment shall be:
Damien Morozund, Bsq.
The Law Offices of Damicn Morozumi

44 Montgomery Street, Suite 1750
San Francisce, CA 94104

¥

8.1.4, Motice to Viescur, The porsons for Vinoowr to receive notiges pursuant (o this

Consent Judgment shall be:

Attn: Prop 65 Coordinator
The Chander Groap

256{) Ninth Sireet

Parker Plaza Suite 214
Berkeley, CA 94710

82,  Any Party may, from tine o me, modily the person andfor address to whom the

notice 1s 10 he sent by sending notice o the other Party by fivst cluss and electronic mail,

3
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2. COURT APPROVAL
%.1.  This Consent Judgment shall becoine offective on the Bffective Date, provided
however, that Viaooor shall prepare and file 2 Motion for Approval of this Consent Judgment and
Pomona shall support approval of sach Motion.
0.2, ihis Consent Judgment is not entered by the Court, it shall be of no foree or effect
and shall not be ntroduced into evidence or vtherwise used in any proceeding for any purpose,
14. GOVERNING LAW AND CONSTRUCTION

1.1, The terms and obdigations arising from this Consent hudgment shall be construed and

{enforced in accordance with the laws of the Stwe of Cali fz’mm

ii. CNTIRE AGREE i%iﬁﬁ?ﬂ’
11,5 This Consent Judgment containg the sole amd entive agreement and undersianding of
Yinoeur and Pormona with respuct 1o the entire subjest matter hereol, and any and all prier

discussions, nezotiations, comrnitments, or anderstandings related thereto, ¥ wy, arp hersby merged

| heredn and therela.

11,2, There me po warrsntics, rapresentations, or other agreemenia hetween Viaoour aud
Pomoena sxeept 48 expressly sei forth herein, No representations, oval or otherwise, sxpress or
implied, other than those specifically referred to in this Consent Jadgment have been made by any
Party hersto.

11.3. N other agreaments not s specifically contained or referenced hereln, oral or otherwise,
shall be deemed to exist or to bind any Party. Any agreements specifically contained or reforenced
herein, oral ar otherwiss, shall be deemed fo exist or to hind any Pacty hereto only to the exient that
they are exprossly incorporated hergin,

114, Nosupplementation, madification, walver, or termination of this Consent Judgment
shall be binding unfess executed in writing by the Party to be bound thersby,

115, Mo waiver of any of the provisions of this Comsent Judgment shall be deemed or shall
comstituie & waiver of any of the other provisions barsol whether or not sumilar. nor shall such walver

constitute a continuing walver

ONSENT JUDGMENT AS 10 DEFENDANT POMONA QUALITY FOAM, INC.
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| Judgment parsuant to the agreement of the Parties, Proposition 65 and Code of Civil Procedue § |

12. RETENTION OF JURISDICTION

12.1. This Court shall retain jurisdiction of this matter fo enforce or modify this Consent

| 664.5.

i3, AUTHORITY TO STIPULATE TO CONSENT JUDGMENT

13.1. Bach signatory to this Consent Judgroent certifies that he oy she is fully authorized by

the Party be or she reprasents to stipulate to this Consent Judgnent, and to enter into and excente the

Comgent Indgment on behalf of the Party represented and to legally bind thue Party.

4. NOEFFECT ON OTHER SETTLEMENTS

4.1, Nothing in this Consent Judgment shail preclude Vinoow from resolving any claim

against another entity on terms that ave different from those contained in this Consent Judgment.

15, EXECUTION IM COUNTERPARTS

EACNE- S

13.1. The stipulations to this Consent Judgment may be executed in counterparts and by

i mieans of facsimile, which taken together shall be deemed 1o constituie one document.

AGREED TO:
o,

H /'/ P
- Py i Vi
Dated: December 7 Ve { /{;,"ggﬂ@& e ——

Plainiff LAURENCE VINOCUR

AGREED TO:

1 VXV e,
Dated: AL [

DA A DOR. | Gd p TS T2
Pringed Mame
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