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Michael Freund (SBN 99687)
Ryan Hoffman (SBN 283297)
Mlchael Freund & Associntes
1919 Addison Street, Suate 105

“}| Berkeley, CA 94704

T: ES] 0; 540-1991
F: (510) 540-5543

Attorney for Plaintiff
Envirosmental Research Center

Les §, Brenner (SBN 180235)

| Ken D, Kronstadt (SBN 259996)

Kelley Drye & Warren LLP

10100 Santa Monica Bivd., Suite 2300
Los Angeles CA 90057

T: (310) 7112-6100

F: (310) 712-6199

Attomcys for Defendent

{{RHG & Company, Inc, dbu VITAL NUTRIENTS

SUPERIOR COURT OF THE STATE OF CALIFORNIA

‘ COUNTY OF ALAMEDA . .
ENVIRONMENTAL RESEARCH " | Case No. RG14711723
CENTER, & Califomia non-profit -
corporation, : '\P.RQ_BDS‘E%] CONSENT JUDGMENT
Plaintiff, -
V.
RHG & COMPANY, INC. DBA YITAL
NUTRIENTS and DOES 1-50, inclusive,
Defendants.

1. INTRODUCTION :

i.l : Qn J anuaﬁy 28, 2014, Pleintiff Environmental Research Center (“"ERC"), e non-
profit corporation, as a private enforcer and in the public interest, initiated this 'action by filing a
Complaint for Injunctive Relief and Civi Penalties (“Complaint”) pursuant to the provisions of
CaJ;ifomig's Safe Drinking Water and Toxic Enforcement Act of 1 986,' California Health and
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Safety Code § 25245.5, et seq. (also known as and hereinafier referred to as “Proposition 65),
£gainst Defendant RHG & Company, Inc. dba VITAL NUTRIENTS (“VITAL NUTRIENTS” o]

||“Defendent”), ERC and VITAL NUTRIENTS are bereinafter sometimesreferred to individually}

as a “Party” or collectively as the “Parties™.

12 ERCisa California non-profit corporation dedicated to, among other causes,
helping safeguard the public from health hazards by reducing the use and misuse of hazardous
and toxic chemicals, facilitating a safe eovironment for consumers and employees, and
encouraging corporate responsibility.

13 VITAL NUTRIENTS is a Connecticut company. The Parties agree there is o
dispute that VITAL NUTRIENTS employs ten or more persons and is a “person in the course of
doing business” within the meaning of Propasition 65 for the piz;poses of this Consent Jngment

14 OnSeptember 13, 2013, pursuant to California Health end Safety Code -

§ 25249.7(3)(1), ERC served o Notice of Violations of Propositian 65 (“Notice of Violations™)
on the California Attorney General, other public enforcers, and VITAL NUTRIENTS. G5
[otgViciationshisfattachcalieretofasiexhibit
Violations contain allegations that VITAL NUTklEN’fS. without giving a required clear and

pAS The Notice of

reasonable warning, have exposed and continue to expose individuals in California to lead, & |
chemical liéted under Proposition 65 as a carcinogeﬁ nnd reproductive toxin, by manufacturing,
marketing, distributing and/or selling the products identified in the Notice of Violations. More
than 60 day's have passed since the service of each of the Notice of Violations, and ncither the
California Attorney General nor any other public enforcer has filed suit against Defendant with:
regard to the products identified in this Notice of Violations. 4

15 The Complaintis based on the September 13, 2013 Notice of Violatioas and
contains allegations that VITAL NUTRIENTS has exposed and continues to expose persons in
California who use and/or hendle the products identiﬁe;_i in the Notice of Violations to the
chemvical lead in excess of the exposure levels allowg"d;nder Proposition 65 without first
providing clear and reasonable warnings, in vio]atioﬁ of California Healt}'x and Safety Code §
25249.6. VITAL NUTRIENTS denics all material aﬁ;gan‘ons_, asserts affirmative defenses to
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the alleged Proposition 65 vinlations, and specifically denies that those products require
Proposition 65 wamnings or otherwise harm any person.
- 1.6 - - - The following twenty (20) products, which are identified in-the Notice of-

Violations, are the only products covered by this Consent Judgment:

VITAL NUTRIENTS Berberine 2001ng

VITAL NUTRIENTS Blood Sugar Support

VITAL NUTRIENTS Enerpy Plus

VITAL NUTRIENTS Adrenal Support = .

VITAL NUTRIENTS Astragalus Root Extract 300mg
VITAL NUTRIENTS BCQ

VITAL NUTRIENTS Vital Kids Berry Well Immune Support
VITAL NUTRIENTS GI Repair Powder

VITAL NUTRIENTS Calm Aide with-Sessoril

10 VITAL NUTRIENTS Vital Clear .

11. VITAL NUTRIENTS Rhodiola Rosea 3% 200 mg

12, VITAL NUTRIENTS Osteo-Nutrients Il (with Vitamin K2-7)
13, VITAL NUTRIENTS Reishi Mushroom 500mg

14, VITAL NUTRIENTS Herbal Biotic

15. VITAL NUTRIENTS Goldenseal Plus

16. VITAL NUTRIENTS Menopeuse Support

17. VITAL NUTRIENTS Immune Support

18, VITAL NUTRIENTS Milk Thistle Extract 250mg

19. VITAL NUTRIENTS eraCon

20. VITAL NUTRIENTS Saw Palmetto Pygeum Nettle Root

LR E W~

These twonty (20) products are haremnﬁer mfexred to col!echvely as “Covered Products.”

1,7 VITAL NUTRIENTS denies and dlsputcs the claims esserted in the Notice of
Violations end the Complaint, Furtbermore, VITAL NUTRIENTS contends that any lead
present in the Covered Products is the result of naturally occurring levels, as provided for in
California Code of Regulations, Title 27, Section 25501 (a). Furthemldxfe, VITAL NUTRIENTS
maintains that ell of its products satisfy applicable federal standards and requivements.

1.8 The Parties enter into this Consent jud'émbnt in order to setile disputed claims ’
between them and to avoid prolonged and costly htxgatzon

19 Nothmg in this Consent Judgment nor comphance with this Consent Judgment,
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shall constitute or be construed as an admission by.:t’h,e Parties of any.fact, issue of law, or
violation of law, at any time, for~any purpose. Noﬂiih‘é in this Consent Judgment shall be
construed as giving rise to any presumptlon or. mfergnce «of admission or concession ar waiver of
a defense by VITAL NUTRIENTS as to any fnult, wrongdomg or liebility whatsoever,

mcludmg, but not limited to, any alleged violation of Proposition 65,

1,10 Except as expressly pravided herein, nothing in this Consent Judgment shall '
prejudlce, waive or lmpalr any right, remedy or defense that the Parties may bave in any other or
further legal pmceedmgs This paragraph shall sot dlmzmsh or otherw:se affect the obhgnho::s,
responsibilities, and duties of any Party to this Consent Judgiment, '

1.11  The “Effective Date” of this Conseﬁt .Ju‘dgment shall he the date this Consent
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udgment is entered by the Court,

112 The on]y products covered by this Conseut Judgment are the Covered Products,
and the only chcxmcal covered by this Consent Judgment is the chemlcal lead ns related lo the
Covered Products only. No provxslon of this Consént Judgment shall apply to Vital Nutrient’s
operations outside of the State of Califomia unless, und only to the extent that, such operations
result in shipment or sale of Covered Products into C,ahfomm.

2. JURISDICTION AND VENUE

For purposes of this Consent Judgment only, the Parties stipulate that this Court bas
jurisdiction over the subject matter of this action and personal jnrisdictioh over the Parties, that
venue is proper in this Coust, and that this Court has j}xﬁsdicﬁon to enter a Consent Judgment '
xlam'snant to the terms set forth herein. o
3.  INJUNCTIVE RELIEF

3.1 Warnings »

On and after the Effecuve Date, Defendant shall be permanently enjoined from
manufacturing for sale in Celifornia, Distributing into Cahfomia in any way arranging for or
pam::ipatmg in the sale to any consumer located in Cnhfomla or directly selling to any
consurner located in California any of the Covered Prgducts without complying with one or more

‘of the waming methods set forth in Sections 3.2 to 3.4. below. The term “Disl:i_buting into

{4)
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California” means to ship any of the Covered Products into California for sale in California or to

sell or provide any of the Covered Products to any person or entity VITAL NUTRIENTS knows

1 ihtends-tovr-will-ship any ofthe Covered Products into or .sell the Covered Productsin

California.
32 On-Product Warning :
The following wanﬁng shall be permanently affixed to or printed on each product label:

WARNING: This product contains a chemica) known to the Stats of
" California to cause [cancer and) birth defects or other reproductive harm,

The words “cancer and” shall only be used if the maximum daily dose recommended on the label
contains more than 15 micrograms of lead, The waming shall be prominently affixed to or

[ printed on the product labe] with such conspicuousness, as to render it likely to be read and
||umderstood by an ordinary individual under customary conditions of purchase or use, The

warning shall be at least the same size as the largest of any other health or safety wamings on the
product label, and the word “WARNING® shall be in capital lettors and in bold print. The
warning shall be contained in the same section of the product label that states other safety
warnings conceming the use of the product if such other safety warnings are on the product
label. f the waming is affixed to the product with a sticker, VITAL NUTRIENTS must use a
permanent adhesive. No other statements relating to Proposition 65 or.lead may accompany the
warning. Nothing in this Setflement Agreement shall'be construed to require VITAL
NUTRIENTS to continue to provide a warning fdf ébvered Products hereunder if VITAL
NUTRIENTS modifies or reformulates the Covered Products so the amount of lead contained in
the Covered Products is below the threshold rcquxred for a warning under Proposition 65,
VITAL NUTRIENTS shall provide ERC with a mu:xmum of thirty (30) days notice pnor to
discontinuation of a warnmg for Covered Products pursuant to this Section.

3.3 Warning for Internet and Telephone Orders

For sales of Covered Products made directly to consum&s, suc‘h as through “'patient
direct” mail-order programs, Internet sales, or other metliods by which'Covered Products are
shipped directly to California consumers, the warning language above would be providedina’
clear and reasonable manner on the paper invoice or o sbip;iing packagé insert whena VITAL

5)
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NUTRIENTS product is shipped to a California address The warning will be dlsplayed na
conspicuous manner, s cnmpmd to other words, statemems designs or devices on an invoice,

or shipping package insert. For shxppmg package insefts, the insert would be a miniroum size of
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5"y 1. The Wariifig |00gusge 04 2n invoice oF shlp‘piﬁg packagé iniseit would be dt Teastthe ™|~

same sizs as the largest of any other health or safety warmngs tbat appear on the invoice or

|| shipping package insert. X no other health or safety wammgs appear on the invoice or shipping

package insert, the warning languege type size will be ot least as tall as the largest letter or
numeral used in the name or price of the product printed on the shipping invoice, Inthe -
altemative, VITAL NUTRIENTS can provide the waming on the outside packaging or container
éf each unit in compliance with Section 3.2 or, for Internet orders, by displaying the warning in 8
clear and reasonable manger at the time the customer enters e California shipping address when
placing an order for VITAL NUTRIENTS products Where the Proposition 65 warming is
provided by means whereby the consumer i unablo 1o view the wammg prior to purchase, such
as through an invoite or shipping package or. xnsert VITAL NUTRIENTS will allow a consumer
to return the product subject to the wammg fora full refund with no extra charge or shipping or

handling fee for any Covered Product(s) purchased from VITAL NUTRIENTS.

34 anmg in Healtheare Prncutloner Ofﬁces and Retail Stores

For Covered Products that are sold to constimers in bealthcare practitioner offices—such
as doctors, nutsitionists, chxropractors, massage therapxsts and similar esrabbshments—urrelatl
stores, the wamning language described ebove, hshng the applicable VITAL NUTRIENTS

products, will be placed on & placard that is prominently and securely displayed in close

proxinity o the Jocation where the VITAL NUTRIENTS pfoducts are being offered for salc.
For healthieare practitioner offices, the placard shall be providédin close.proximity to where
VITAL NUTRIENTS products are dnsplaycd to consumers, o ifno VITAL NUTRIENTS
produets are dlsplayed the placard would be pmvxded at the recephun dcsk in the waiting room,
or another Iocanon whete consumers will have an opportumty to view the placard before
purchasing VITAL NUTRIENTS products from (he healthcare practitioner.

(@)  For retail stores that sell Covered Products VITAL NUTRIENTS vnll require the
retailer to provide the placard an each aisle, shelﬂ or dxsplny whore VITAL NUTRIENTS

‘praducts are provided to consumers; but, 1fthe retall locahon contains less than 7,500 squm feet!.

of retml space and no more tban two cash reglsters, orthe retail estabhshmcnt’s principal .

{8)
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purpose is to seH dietary supplements, the placard'may" be provided at each cash register,
(b) I multiple Covered Products are provided to consumners through 8 bealthcare

used on the placard

WARNING: The following products contaln a chenical known to the State of
California to cause jcancer and] birth defects or other reproductive harm: [list of Covered
Products that are old at a particular retail or healtheare practitioner office location].

| The words “cancer and” shall only be used rf the mnxxmum daily dose recommended on
the label contains mere than 15 micrograms of leed

()  Placards used in either a healthcare p;agnfioner office or retail store will be a
minimum size of 5 by 7", The term “WARNING" will appear on the placard centered one-half
of an inch from the !(;p of the placard in one-half of an inch capital, bold letters. For the body of
the warning, Jeft and right margins of at least one-half of an inch, end @ bottom margin of at least
one-half of an inch will be used: 1fa larger placard 1s used; the placard will be substantially the
same proportions of type size and spacing to placaxd dunansxons g5 a placard thatis 3" by 7" in
size.

(d VITAL NUTRIENTS will provide each healthcare pracnhonsr and retail store
that sells Covered Praducts with written instructions via Certified Mail, Return Receipt '
requested, requiring that the entity post the placard in the manner described above and
acknowledging, in writing, that the placard will be pbétcd as required. VITAL NUTRIENTS
will maintain files demonstrating that it sent written instructions regarding placard placement and
received a Return Receipt or 2 written acknowledgement from the retailer or healthcare
practitioner, If VITAL NUTRIENTS learns that a retzuler or healthcare practitioner hes failed to
post or maintain & plecard in accordance with the placcment terms described hersin, VITAL
NUTRIENTS will, within 2 business days, stop dxssemlnahng its Covered Products 1o these
entities until it has verified compliance.

3.5 Addltwnnl Compliance Measures

retailers to comply with California Proposition 65, in the corapany’s existing Distributor and

{7)

pzactmoner office or retall store warnmg language lxstmg mulnple pmducts as folIows may | be

(a)  VITALNUTRIENTS shall incorporate an addecdum rcqumng jts distributors and]
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Rctmler Agrccmcnts ifany. VITAL NUTRIENTS agrees that all future sgreements wah
dlstnbulors and retmlcrs shall speclﬁcall)' require cornpllance with California Propom tion 65

(b)  For distributors and retallers ordering from V]TAL Nu’m eots’ webme, VITAL
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NUTRIENTS will expand the Terms & Conditions section to include information specxf' ically
requiring compliance with Califomia Proposition 65.

3.6  Defendant’s compliamce with Sections 3.1 through 3.5 of this Consent Judgment

(yshall satisfy Defendant’s cbligations under Proposition 65 lo provide warnings for all Covered

Products with respect to the presence of lead. Vital Nutrients will not be deemed to have
violated the teans of this Conéent Iudgmeﬁt if a retailer or healthcare practitioner fails to provide
the placard in the required manner set forth in Section 3.4 above, prov.ided that Vital Nutrients
bes fulfilled its obligaticns set forth above in Sections 3.4 sbove,

3.7  Productsin the Stream of Commerce-

The injunctive relief set forth in Section 3 shall not apply to any ofthe Covered Products
that are put into the stream of commerce before the Effective Date. No later than 30 days after
the Effective Date, VITAL NUTRIENTS shall provide ERC wilh the lastlot mumber and
expiration date for each of'tite Covered P:odui:ts in the stream of cdmmé;ce us of the Effective -
Date. | |

3.8  Calculation of Lead Levels

(a) In complying with Sections 3,2 to 3 4 VITAL NUT:. RII:NTS shall not be requxred
to pmv{ds a.ny of the wammgs specified therein for any Covered Product If the maximum daily

dose or serving mcommended on the Covered Product’s label containg no more than 0.5 mcg of

lead per day as defi ncd herein. For purposes of determining whether the maximum daily dose of]

a Covered Product contams 1o more than 0.5 meg of lend, three (3) randomly selected samples
of that Covered Product (in the form intended for dxstnbunon or sale to an end-user in
Caleomla) shall be tested, As uucd in this Consent Iudgment, “no more than 0.5 mcg of lead per
day” means that tho semples of Covered Products :csted by VITAL NUTRIENTS pursuant to
this Consent Judgrment each result in a daily exposure of n0 more than 0. 5 meg per day using the

following formula: mxcrograms of lead per gram of Covered Product, mulnphed by grams of

(8)
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pfdduct per seiving of the Covered Product (using the largest serving size-appearing on the
product Jabel), multi plied by servings of product pci day (using the largest ‘recommended number
of servings per day appeaxmg on the preduct label), which equals micrograms of lcad per day,
excluding the amounts of naturally occurring lead in the ingredients listed in the table below in
accordanco with the Attomey General's Stipulation Modifying Consent Judgments in People v,
Warnérl.amber(, ef al. (San Fran. Sup. Ct. Case no. 984503). Bofore VITAL NUTRIENTS!
first distribution or sale of a Covered Product.wit};out b Waming afier the Bffective Date, and
continuing for at least three (3) yeass thereafier, at Jeast once every year, VITAL NUTRIENTS
shall test the Covered Products sold without a warning for lead content in the maaner provided

for in this Consent Judgment.

INGREDIENT NATURALLY OCCURRING AMOUNT OF LEAD

0.8 meg/ 1000 mmiltigrams

Calcium (elemental)

Ferrous Fumarate A -~ | 04 meglg

Zinc Oxide

] 8,0 moglg

Magpesium Oxide

e e e e e —

04 meg/g

Magnesium Carbonate 332 meg/g
Magnesium Hydroxide 0.4 scglg -
Zinc Gluconate 0.l8 meglg. .
Potassium Chloride 1.1 meglg -
() IVITAL NUTRIENTS intends to use thxs Warner Lambert calcu]ahon. it must

first submit to ERC a complete list showing all the-mgrcdtcnts including ingredients in the Table|
above, that are being used in a Covercd Product, the percentagc end amount in grams of cach
ingredient being used in the overall Covered Pnoduct, ‘and data that independently confirms the
perceatage of each ingredient in the Covered Product using the maximum daily serving
recommended by VITAL NUTRIENTS, VITAL NUTRIENTS may update this list from time to
time, VITAL NUTRIENTS will be entitled to subit this mformanon to ERC conﬁdenually

39  Reformulation and Testing Methodology

[9)
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- repart documentation relating to the testing for lc'aé'donient of each of the lots of Covered

4l shall not be used for any purpose or in any other matter, except for the purposes of determining

... {8)___ Onond after the Effective Date. if the formula of any Covered Product is altered
by either the inclusion of a new ingredient or an mcrease in the percentage of an existing
ingredient, or if any ingredientin a Covered Product is sourced from o differeat suppher, and
such change materinily 1mpacts or is reasonably likely to materiolly impact VITAL ~
NUTRIENTS’ waming requirement set forth in Sections 3.2 to 3.4 above, VITAL NUTRIENTS
shall have three (3) randomly selected samples of that .Covercd Product (in the form mtendeq for
distribution or sale to an end-user in Califuniig) tested according to the requirements of this
Section to determine whether a waning is required. For purposes of determining which
warning, if any, is required under Sections 3.2 to 3:4(d), the highest lead dotection result of the
randomly selected samples of the Covered Products will be controlling,.

(b)  Alltesting is to be performed by a 'Iaboratosy certified by the Califomia
Environmental Laboratory Accreditation Program or 2 laboratory that uses scientifically valid
testing methods as set forth under 21 CFR Part 111, Testing under this section shall be
performed using Inductively Coupled Plasma-Mass Spectrometry (ICP-MS), any scientifically
valid testing method, or any other testing method agteed upon in wn'ting by the Parties.

(c)  Iftesting is requised pursuant to Séiitigin 3.9(a) and the result requircs & change in
the waming presently.in use and approved by bothlP‘q"rt‘ies at the time .6f this writing for a
product, VITAL NUTRIENTS shall forward to ERC the copies of all test results and laboratory

Products within twenty (20) working days after recexpt by VITAL NUTRIENTS of the test
results. ' '

(@  Forpurposes of this Section 3.9, daily lead exposure levels shall be measured in
microgrems and shall be calculated as set forth in Section 3.8 abave.

(¢)  Nothing in this Consent Judgment shall limit VITAL Nutrients” ability to conduct,
" or require that others conduct, additional testmg of the Covered Products including the raw
materials used in their manufacture. _

()  Thetestingand samphng methodology set forth sbove is a result of negotiation
and compramise, and i8 accepted by the Parties for the purposes of sctﬂmg, compromising, aod
resolving the issues in this matter, mcludn}g_ future compliance with this Copsent Judgment, and

oy .
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".ﬁm!re:compl»iancewith.this-ConsentIudgmanL G semm e

4.  SETTLEMENT PAYMENT
- 4.1 Total Payment
In full and final satisfaction of civil penalti‘cs,ﬂ payment in lieu of further civil penaltics,
ERC's expenses and costs of litigation, and ERC's attorney fees, VITAL NUTRIEN'I‘S shall,
within 10 business days aftor the Effective Date, issuc 8 single checl in the amount of $85,000
(“Total Settlement Amount™), made payable to “Environmental Research Center ~ ERC Escrow
Account”, and send the check by first-class registered or certified mail, or ovemnight delivery,

directly to ERC at the following address:

. Enviromnémal Research Center -~
3111 Camino Del Rio North, Suite 400
San Diego, CA 92108

VITAL NUTRIENTS shall also issue & single IRS Federal Tax Form 1099 for the above
payment to ERC. Sections 4.24.4 below describe the agreed parlitibn of the Total Settlement
Aﬁount. : '

42 Civil Penalty ,

As a portion of t;:e Total Settlement Amount, $12,128.00 shall be considered a civil
ponalty pursuant to Califormnia Health and Safety Code § 25249.7(b)1). ERC shall rfsmit 5%
(89,096,00) of the civil penalties to the Office of Environmental Health Hazard Asscsement
(*OEHHA") for deposit In the Safe Drinking Water and Toxic Enforcement Fund in accordence
with Californie Health and Safety Code § 25249,12(c), and 8 co;;y of the transmittal letter will be
sent to Defendant’s counsel, ERC will retain the remaining 25% ($3,032.00) of the civil paﬁalty.

43  Reimbursement of Expenses and Costs

As 2 portion of the Total Settlement Amount, $20,220.80 shall be c.onsiderad |
reimbursement to ERC for its reagonable costs asso_r_:i'ated with the enforcement of Praposition 65
and other expenses and costs incurred 25 gresult ‘of brih'ging thismatter to the attention of
VITAL NUTRIENTS, and litigating and negotiating a settlement in the public interest.

4.4. Payment In Lieu of Further Penalties '

(11)
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- ==—--"-—~7Asva-:p®onionroﬂbe*’l’otakSenlement Amount-$36,376.20 shall-be-considered-a-payment | =~ - -

to ERC in licu of further civil penalties for activities such as (1) funding the purchasing and
testing of co'nsumer products that may contain Proposition 65 listed chemicals; (2) funding the -
continued day-to-day business oflenforcement of Propositfon 65 matters that address
contaminated ingesﬁblo products similar to the subject matter of this action; and (3) giving a
donation of $1,820.00 to As You Sow to address reducing toxic chemical exposures in
California. |

4.5  Attorney Fees o

As a portion of the Total Settlement Amouﬁt. $16,275.00 shall be considered a
reimbursement to ERC for its attorney fees ($12,000.00 for attomey fees of Karen A, Evans,
$2,250.00 for attorney fcgs of Ryan Hoffman, and $2,025.00 for attorney fees of Michael
Freund). ' . h
5.  COSTS AND FEES

Except as expressly set forth herein in Section 4, each Party shall bear its own attomneys’
fees, costs and expenses in this action. . 4
6. RELEASE . '

6.1  ERCand its agents (including its a#;friéys), acting on its"own bebalf and in the

s

public interest, releases VITAL NUTRIENTS, and'its respective officers, directors, sharcholders,

' employecs; agents, representatives, parents, subsidigries. divisions, subdivisions, affiliates,

|| franchisees, licensees, predecessors, successors, assigns, attorneys, suppliers, menufecturers, -

distributors, wholesalers, retaiters and all other enﬁ§e§ '(.excluding private label customers of
Deféndnnt) in the distribution chain of the Covereci ifo&ucbc (“R.eleased“ Parties™), from any and:
all claims, including without limitatioﬁ, o1l actions and causes of action in law or in equity, suits,
liabilities, demands, obligations, damages, costs, fines, penalties, losses, or expenses (including,
but not limiteti to, investigation fees, expert fees, and attorneys’ fees) for violations of
Proposition 65 up through the Effective Date for alleged exposures to lead from the Covered
Products as set forth in the Notices of Violations and the Complaint. -

6.2 Compliance with the terms of this Consent Judgment constitutes compliance with

az) .
" {PROPOSEDY CONSENT WJTONGMANT
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- | Proposition 65-with respect:to-any and all alleged exposures to-lead from the Covered Products |~ .- == -

as set fortl in the Notice of Violations and the Complaint.

6.3 .ERC, on behalf of itself, its bas’t and current agcrits, répresentatives, attorneys,
‘successors and/or assignees and not in its representative capacity, provides a general release
herein which ghall be 'effe_ctive asa fu]l and final éc?ord und satisfaction, as a bar to all actions,

causes of action, obligations, costs, expenses, attorneys’ fees, damages, losses, claims, liabilities

'and demands of eny naturs, character or kind, known or unknown, suspected or umsuspected

sgainst the Released Parties relating to Covered Products manufactured, distributed, and/or sold
by VITAL NUTRIENTS prior to the Effective Date. ERC acknowledges that it is familiar with

section 1542 of the California Civil Code, which provides as follows:

. A GENBRAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT
TO EXIST IN HIS OR HER FAVOR AT THE TIME OF
EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM
) OR HER MUST HAVE MATERIALLY AFFECTED HIS OR
HER SETTLEMENT WITH THE DEBTOR.
ERC, in its individual capacity and nor in its représentative capacity, and on behalf of itself, it
past and current agents, representatives, attomeys".; successors and/or as'signees gxpressly and
knowingly waives end relinquishes any and all rights and benofits which it mey have under, or
which may be conferred on it by the provisions of section 1542 of the Californie Civil Code, a5
well as under any other state or federal statute or commou law principle of similar effect, to the
fullest extent that it may lawfully waive such rights or benefits pertaining to the released matters,
64 ERCon bebalf of ifslf only, on theone hand, and VITAL NUTRIENTS, on the
other hand, release and waive all clalms they may have gainst euch other and their respective
officers, ducctors employees, agents, representauves and attorneys for any statements or actions
mede or undertaken by them or their tespective ofﬁcers, directors, employees agents,
representatives and attorneys in connection with the Notice of Violetions or this action.
6.5  Nothing in this relcase is intended to apply to any occupational or environmental

exposures erising under Propasition 65, nor shall i it npply to any products other than the Covered

(13)
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7. MOTION FOR COURT APPROVAL

.71  Upon %ccuﬁon of this Consent Judgment by the Parties, ERC shall notice,
prepare, and file a Motion for Appravel & Entry of Consent Judgment pursuant to ] 1 California
Cade of Regulations § 3000, ef seg. This motion shall be served upen VITAL NUTRIENTS and|
upon the California Attorney General’s Office. VITAL NUTRIENTS and ERC shall use their
best efforts to support entry of this Consent Iudgmem in the form submitted to the Court for
approvnl ' .
72 If, after service of the Motion for App;éval & Eantry of Consent Judgmant, the
California Attorney General objects in writing to any term in thijs Consent Judgment or files an
opposition to the motion, 'the Parties shall use their best éfforts to resolve the concern in a timely
manner prior to the hearing on the motion. f the concern of the California Attorney General is -
not resolved prior to the hearing on the motion, auy Paxty may withdraw from this Consent
Judgment prior to the date of the hearmg, with notice to all Parties in accordance with Paragraph
17 below and notice to the Califomnia Attomey General's Office, nnd‘upon such notice this
Consent Judgnient shall be null and void. ) ' '

7.3  This Consent Judgment shall be effectwe only after it has been entered by the

Court Otherwise, it shatl be of no force or effectand cannat be used in any other pmceedmg for

AUy purpose.
8.  RETENTION OF JURISDICTION e ‘
This Court shall retain jurisdietion of this niaftgr to enforce, madify, or terminate this

Consent Judgment.

119.  MODIFICATION OF CONSENT JUDGMENT

“This Cansént Judgment afierits eatry by the Court may be modified oaly upon written
agreement of the Parties and upon entry of a modified Consent Judgmen_! by the Court thereon,

10. ENFORCEMENT OF CONSENT JUDGMENT; GOOD FAlTH A'I'I‘EMPT TO
- RESOLVE DISPUTES

In the event a dispute arises with respect to any Party’s éompliance with the terms and/or

aqy -
IPROPOSFEN CGNRHNT.HHDGMENT
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conditions-of:this-Conseat-Judgment after its entry by the Court, the Party-seeking:compliance by

another Party shall make & good feith stiempt to resolve the dispute by conferring with the other |

Party in person, by telephone, or by written communication before seeking relief from the Court.
If the dispute is not resolved after such an aﬁempt, this Consent ]udgment may be enforced in
this Court pumuant to Code of Civil Procedure § 664 6 or any otber valid pravision of the law,
The preveiling perty in any such dispute brought 1o this Court for resolution shall be awarded all
reasongble costs and attomey’s fees. As used in the preceding sentencc, the term “prcvallmg
party” means a party who 3 successful in obtaining relief more favorable to it than the relief the
other party was agreeable to providing during the Parties’ good faith attempt to resolve the
dispute that is the subject of such an enforcemenf proceeding. |

11. SEVERABILITY OF UNENFORCEABLE PROVISIONS

Inthe cveht that, after entry of this Con_segg Judgment in 1ts entirety, any of the provisionsl
hereof are subsequently held by a court to be un'é:';fclw_rceablc, tbe validit.y of the enforceable
provisions shall not be adversely effected. - .

12. GOVERNING LAW - ‘

The terms of this Consent Judgment shall be govemcd by and construed in sccordance
with the lews of the State of California. . S
13. RELATIONTOOTHERACTIONS |

This Consent Judgment shall have no application or effect outside the State of Califomia
or o VITAL NUTRIENTS for the Covered Products or other product_é distributed or sold by
VITAL NUTRIENTS to consumers outside the State of California,

14, DRAFTING .

The terms of this Conseat Judgment have béeh reviewed by the respective Iegal counsel
for the Parties prior o its signing, and each Partjl ﬁgg'had an oppommiiy to fully discuss the
terms and conditions with its legal counsel, The Péﬁes agree thet, in any subsequent
interpretation or construction of ﬂais Consent Judgment, no inference, assumption or presqmpticmT
shall be drawn, and no provis{ou of this ConScnt_Judghdcnt shall be construed against any Party,
based on the fact that one of the Parties and/or one of the Parties’ legal counsel prepared and/or

sy .
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-{-drafted-all-or-any-portion-ofithis-Consent-Judgment--It-is conclusively presumed-that-all-of-the—}-

||18. .. ENTIRE AGREEMENT

Parties participated equally in the-preparaﬁon and drafling of this Consent Judgment,

This Consent Judgment contaios the sole end entire agreement and understanding of the
Parties with respect to the entire subject matter hereof, and supersedes and replaces eny and all
prior agreements or understandings, written or oral, with regard to the matters set forth herein.
No other agreements or understandings not specifically referred to herein, oral or otberwise, shall
be deemed to exist-or to bind any of the Parties. " -
16. EXECUTIONINCOUNTERPARTS

This Consent Judgment roay be exccuted in cbﬁﬂterparts, which taken together shall be
deemed to constitute one document. A facsimile or pdf signature shall be construed as valid as
the origipal signature. | o
17. NOTICES o

All notices required by this Conseat Judgment to be given to any Party shall be sent by
first-class registéred ér certified mail, or overnight delivery, to the following:

FORERC:

Chris Heptinstal), Executive Dircctor
Environmenta! Research Center

3111 Camino Del Rio North, Suite 400
San Diego, CA 92108

Ryan Hoffruan

Michael Freund

Michac] Freund & Associates
1919 Addison Street, Suite 105
Berkeley, CA 94704

FOR DEFENDANT:

Mr. Thomas J. Petrarca ‘ .
RHG & Compeny, Inc. dba VITAL NUTRIENT
45 Kenneth Dooley Drive

(16)
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(Middletown, CT 06457 e el e B

Les 8, Brenner (SBN 180235)

Kelley Drye & Warren LLP

10100 Senta Monica Blvd., Suite 2300
Los Angelos CA 90067

18, AUTHORITY TO STIPULATE TO THIS CONSENT JUDGMENT

Bach porson signing this Conscat Judgment on behalf of a Party certifies that he or she ig
fully suthorized by that Party to stipulate to the terms and conditions of this Consent Judgment
on bebalf of that Party, to exter into and exesuts this Content Judgment on bohalf of that Party,
and to lsgally biad that Perty to this Consent Jadgment, Bach person signing this Consent
Judgment on behalf of & Party represents and warrants that he orsho bas read and uaderstends )
this Consont Judgment, and agress to all of the terms and oondih;uns of this Consent Judgment onJ
bokalf of that Party. .
IT1S 80 STIPULATTD:

Du:_ QY

- ENVIRONMENTA RBSBARCH CENTER

Dateg: 2/ S/ 200

-T‘““/ms,w ;; CED
APPROVED AS TO FORM:

Dated: 5’5—-—12

LAW OFFICE OF KAREN'A. EVANS

(11)
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Kmn A_Bvans
. : Attomey for Plaintiff
T © ENVIRONMENTAL RESEARCH CBNTER

KELLY DRYB & WARREN LLP

By: /z’—\

Bramnef” .
ttomeys for Defendant
RHG dba VITAL NUTRIENTS

JUDGMENT :
Baged.on the Parties’ stipulation, und good cwse appeanng therefore, this Consent

Judgment is approved andjudgmen: ia hereby eutmd accordmg to its terms,
IT IS SO ORDERED, ADJUDGED AND DECREED,

s L

. Tudge'of the Superior Court

EXHIBIT A -~ [Notica of Viclations)
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