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Michael R. Lozeau (CBN 142893)
LOZEAU | DRURY LLP

410 12th Street, Suite 250
Oakland, CA 94607

Ph: 510-836-4200

Fax: 510-836-4205

Email: michael@lozeaudrury.com

Attorney for Plaintiff
ENVIRONMENTAL RESEARCH CENTER

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA
ENVIRONMENTAL RESEARCH CASE NO. RG14717655
CENTER, a California non-profit
corporation, NOTICE OF ENTRY OF
STIPULATED CONSENT
Plaintiff, JUDGMENT
V. Health & Safety Code § 25249.5 et seq.

THORNE RESEARCH, INC., an Idaho

corporation Action Filed: March 17,2014

Defendant.

TO ALL PARTIES TO THIS ACTION: Please take notice that on January 28, 2015,
the Court entered the Stipulated Consent Judgment, a copy of which is attached hereto as

Exhibit A.

Dated: February 2, 2015
LOZEAU | DRURY LLP

By® A
Michael R. Lozeau \
Richard T. Drury
Attorneys for Environmental Research Center

NOTICE OF ENTRY OF STIPULATED CONSENT JUDGMENT CASE NO. RG14717655
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1 || Michael R. Lozeau (CBN 142893) P ) o

Richard T. Drury (CBN 163559) ' A , F I L E D

LOZEAU|DRURYLLP - | ' ALAMEDA COUNTY

{1410 124h Street, Suite 250 : JA

{| Oakland, ggl_:‘fgma 94607 o N2§ 2015

Ph: 510-8: 00 ’

Fac 510-836.4205 - ‘CLEHK F THE SURERICR COURT -

'|| Email; michael@lozeaudrury.com DT By: M. ,
richard@lozeaudrury.com P o~ \) N Bty

| Attorneys for Plaintiff ‘
ENVIRONMENTAL RESEARCH CENTER

Jeffrey D, Polsky (SBN 120975)
FOX ROTHSCHILD LLP ‘

O e QY s W RN

: 'San Francxsco, California 94104
Telephone 415-364-5540

10 {| Facsimile: 415-391-4436
" Email; jpolsky@foxrothschild.com
iZ Attomey for Defendant
'I’HORNB RESEARCH, INC. ‘
B 'SUPERIOR COURT OF THE STATE OF CALIFORNIA
14 " COUNTY OF ALAMEDA
15 - |
‘l 6. EN'VIRONMENTAL RESEARCH - | CASENO. RG14717655
CENTER, a California: non-proﬁt ‘ ?
17 corporatlon
" P\aintiff,‘ " '
18 ) Health & Safety Code § 25249.5 et seq.
19 oo -
50 || THORNE RESEARCH, INC.,an Idzho Action Filed: March 17,2014
corporation _
21 ' o fD,efe adant. Trial Date: None set
af
sl INTRODUCTION
24| 11 On March 17, 2014, Plaintiff Environmental Research Center (‘ERC), as a
' 25 ‘pnvate enforcer, and in the public interest, initiated this action by filing a Complaint for
26 iInjuncuve and Declaratory Rellef and Civil Penalues (the “Complamt") pursvant to the
27 || provisions of Cahfomm Heallh and Safety Code section 25249.5 et seq. (*Proposition 65"),
28 agamst Thome Research Inc. (“THORNE") In this acnon, ERC alleges that the products

,S'NPULATEDCONSENNUDGMENT,(&MQMM? SToRBE . CASENO RGIIIIESS
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I 'nianufacmred and distribuled by THORNE' as more fuhy described 'b'elow contain lead; a|

i

it
A -]

E‘date'd December 13, 2013, that was served on lhc Cahforma Attorney General, other public

| enforcers, and ’I’HORNE (“Notice l”) A true and c0rrcct copy of Nouce I is attached as

fchemlcal hsted under Proposmon 65 as a carcmogen and reproductlve toxin, and that such
;products expose consumers ata. level requmng a Proposmon 65 warning. These products;‘
i’("P.ro_ductsf’) aret | '

R l Thorne Research Inc. 'l‘-hbfhe P.erfhrrhance Prevail: Vegan Protein
Chocolate | o

2 ‘Thorne Résear‘ch’ Inic. Thome Performance Rebound

_JJ Vlrgm and Assocxates Inc The V:rgm Diet Chocolate All- In-One:

i‘jj' -Vir‘giriand Assdciatesilné “The :v'i’rgi"n Diet Vanilla All-In-One Shake
_,JJ Vlrgm and Assoclates lnc The Vlrgm Diet A]l In-One Shake Chal
Thome. Research Inc. Bio-PMT |

-T-home- Research Inc. ,P'eptt-‘Gua'rd-

: ‘:Thome Research Inc. Medlbulk S

Thomc Reseamh Inc. VegaLite: Ch‘ocolate

B o e Gk

10, Thome Research Inc. VegaLite Vamlla
R ll .Thome Research Inc. MednClear Plus ‘"
) 12Thome Research Inc Medn?lear—SGS Chocolate
| | ‘1'3.;k‘:Thome Research Inc. Artecm B )
o i'i?ijv:li4..;"Thome Research Inc. Unstatm
o 15 :Thome Research Inc. Frachonated Pectm Powder
e, '.Thome Research Inc. IM-Encap |
.’ ‘,' 17, Thorne Research Tnc. MediPro Vegan All-1n-One Shake Chocolate
; ‘. % ‘.;.1.38".;¢:Thome Research Inc MediPro. Vegan All-ln-One Shake Vanilla

| l 2 'I‘he Complaxnt is based on allegatnons contamed in ERC’s Notice of Vnolahons

'"'"hereby mcorporated by xeference More than smy (60) days have passed

Noncmmess

‘SENT]UDGMEN'I‘ 1PRORO
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‘ fsiri‘ce Notice I'was m'aiied 'errd irptoaded'onto the :Cel'i'fomie Attomey G'err‘erel’s' Website and-no - :

: ﬁdesrgnated govemmental entrty ‘has filed a-complaint. agamst THORNE wrlh regard to the

| 'of Vrolatrons (“Notrce II”) to ’I’HORNE that was served ot the Callforma Attomey General ,
! :other pubhc enforcers and THORNE regardmg the lead nndlor eadmrum in the followmg'

—
O -

‘,}A true and correct copy of Nottce lI ls attached as Exlubtt B and i is hereby mcorporated by '

'ffcollectwely as “Covered Products " Notrce I and Notree 11 shall heremaﬁer collectively be

ey
m

_ §ret'erred to as “the Notrces .

: i'leave to men

|{"STIPULATED CONSENT JUDGMENT; [PROPE

;Products or the allegattons contamed in Notrce L

l 3 On November 7, 2014 ERC |ssued an addrttonal Proposttlon 65 60-Day Notrce

iaddxttonal products (“Addltlonal Products")
:19 ExtraNuments Lead
2,0 Basrc NutrtentsV Lead
o MediClear— Lead
22 MediBolic=Lesd
23 BasrcNutnentsIV Lead
g 24. Basr’c Detox Nutrients ~Lead
25 Ca]-MagCrtrate (Effervescent Powder) Lead'. '
27 MetaFem- Lead
'S Nutn-ch (240’5) Lead
‘_29 MedrPro Vegan Char Lead

i 26 Phytogen Lead

: fﬁ_'v30 VegalrleChocolate Cadmmm P
31, Mediclear SGS .ILSCadmmmm-"-"‘jf

reference
Al twenty-nme (29) products listed in. Secttons I 1 and 13 shall be addressed by

tbxs Consent Judgment and ‘shall heremaﬂer be: referred 1o mdrvrdually as “Covered Product” or

1 S The Pames lrereby agree and strpulatc lhat, upon Court approval Plamttﬂ’ be gtven
: d hereto s Exhibit:“C”, to mclude the Addmonal Products |

CASENO RGI4717655 i




|{on the date of the Supenor Court Judge s signature on the accompanymg Order

‘ -encouragmg corporate respons:blhty

‘m vnolat:on of Cahforma Health and Safety Code section 25249.6. THORNE demes all

imatenal alleganons contamed in the Notices and. the Complamt

Nothing in’this Co‘nsent“Jthment shall constitute or be construed as an edmission by the

'Pamcs, or by thelr respcct:vc offi icers, dlrectors, shareholdcrs, employees, agents, parent

|| this. Consent Jﬁdgxnent shall be construed as an, admission by the Parties of any fact, issue of

law, or violation of law, nor shall compliance with this Consent Judgment be construed 8 an

|| purpose. .

vprejudice, waive, or impair. any right, remedy, argumem or defense the Partiés may have in any

‘other or future legal proceedmg unrelated to: these proceedmgs

and allegatxons listed in Notice II and that the Complaint be deemed filed and served on THORNE

16 ERCisa California non-profit corporation dedicated to, among other causes,
helping safeguard the public from health haz_ards by reducing the use and misuse of hazardous

and toxic chemicals, facilitating a safe environment for consumers and employees, and
1.7 THORNE is a business entity that employs ten or more persons. 'I’HORNE
manufactmes and distributes the Covered Products
18  ERC and THORNE shall heremaﬁcr be referred to collecnvely as. “the Parties™.

19  The Notices and the-Complaint allege that use of the Covered Products exposes

persons inFCa]imeia to Jead or cadmium without first providing clear and reasonable warnings

1.10 The Parties have entered into thlS Consent Judgment in order to settle,

compromise, and resolve disputed claims and thus avoid prolonged and costly litigation.

compames, submdlanes, d:vxsxons afﬁhates, franchxsees, licensees, customers, supphers, :

distributors, wholesalers, or retailers. Exccpt- for the representauons made above, nothing in

admission by the Parties of any fact, issue of law, or violation of law, at any time, for any

l.}l:'l-" Excépt as expressly set forth herein, nothing in this Consent Judgment shall

- 112 The Effectxvc Date of thxs Consent Judgment is the datc on which it is entered as |

a Judgment by thls Coun.

snpUMTEDCONSENT JUDGM B —— _ .. SE——
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' 'all claims up through and including the Effective Date which were or could have been asserted in

State of California, distribute into the State of California, or directly sell in the State of

2. JURISDICTION AND VENUE |

B For putpoéésof this Consent Judgment uﬁd» for any further court action that may become
necessary to enforce this Consent Judgment, me-?t;rﬁes étipulate that this Court has subject matter |
jurisdiction over the allegations of violations contained in the Comblain,t and personal jurisdiction
over THORNE as o the ﬁcts alleged in tln,e'Compléint, that venue is proper in Alameda County,
and that this:Court has Junsdxctmn to enter this Consent Judgment asa full and final resolution of

thls action based on the facts alleged in the Notices and the Complamt
3. INJUN CTIVE RELIEF, REFORMULATION, TESTING, AND WARNINGS
3.1  Beginning on the Effective Date, THORNE shall not manufacture for sale in the

California, any Covered Product that exposes a person to a daily dose of lead more than 0.5
micrograms per day or'a d,ai-ly dose of cadmium of more than 4.1 micrograms per day when the |
maximum daily recnmmeﬁded Serving(s) is(aié) taken as directed on the Covered Product’s
lébél ﬁnless it meets the Vwa'r‘ning requirements under Section 3.2, below. A warning shall not
be required if THORNE elects to reformulate a Coveted Product resultmg in a Reformulated |
Covered Product as deﬁned in Section 3. 3, below ,
As used in this Consent Judgment Lhe terms “distribute into the State of Cahfomm and |
“distributed into Cah-foml shall mean to dxrectly ship & Covered Producl mto California for
sale in California or to sell.a Covered Product to a distributor that THORNE knows will sell the |
Covered Product in CalifOnﬁa.
32 Clear and Reasonable Warnings |
If THORNE élems toprovide a wanﬁhgffor Covered Products pursuant to Section 3.1,
above, thefolloWing wa_ming (hereinafter referred to as “the warning™) mi;st'be utilized:
WARNiN_G: This product contains [a] chemical[s] known to the State of California to
- cause [cancer and] birth defects or other reproductwe harm. |
THORNE shall use the phmse "cancer and" in the warning only 1f the maxlmum daily

recommended semng on the label ‘contains ‘more than fifieen (15) mlcrograms of lead as

~ CASENO.RG14717658 |
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STIPULATED CONSENT JUDGMENT;

‘Zdetermmed pursuant to the- quahty cotttrol methodology set forth in Sectron 3 4. The phrase “a

| Proposmon 65 chemrcal above the Safe Harbor Level (os tdennﬁed by the Ofﬁce of Health |.

‘Hazard Assessment’ (“OEHHA" ’s publlcatton tltled Proposmon 65 No Stgniﬁcant Rrslc Levels |

'(NSRLs) for Carcmogens and Maxunum Allowable Dose Level for Chemicals Causing

4 1Reproducuve Toxtc;ty”), whr le the word “chemrcals” shall be utrhzed for Covered Products that

Level.

~f » THORNF, shall provrde, or shall cause {0 be provrded, the warr'ilng" on the label of the
fCovered Products dtstnbuted into Cahfomra The warmng shall'be at- least the same size. as the

. :largest of any. other health or safety warmngs correspondmgly appearing on the Jabel and the word
““WARNING" shall be ‘in- all. caprtal letters. and. in bold pnnt. No other statements about

| :Proposmon 650r lead or. cadmrum may accompany the warmng.

THORNB ‘must dtsplay the warmng wrth such consplcuousness, as compared Wlth other

| ;words statements or desrgn of: the label or contamer as' apphcable to render the wammg hkely to |

| be read and understood by an. ordmary mdrvrdual under customary condtttons of purchase or use.

of the Covered Product. R , ‘ ‘ |
For each of the Covered Products THORNE is: requrred o d)scontmue, refonnulate or |

»iéred‘uce the maxrmum ‘darly recommended- servmg(s) of the Covered Product resultrng ina

, ‘Reformulated Covered Product as deﬁned in Secoon 3. 3 below, or drsplay the warmng on the |

;Covered Product’s Iahel
, THORNE represents that the followrng six (6) Covered Products have been |
'drscontmued and: shall at. all trmes hereaﬁer remain dlscontmued

a JJ Vtrgm and Assocrates lnc The Vrrgm Dret Chocolate All-ln-One e

Shake , _ ‘
b i Vrrgm and Assocrates Inc The Vrrgm Dret Vamlla All«In-One Shake |

c. 3 Vrrgm and Assocrates lnc The Vrrgm Dret All In-One Shake Chax

CASENO RG14717655 . |
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| STlPULATEDCONSBNT Juacmsnr PROPOSEDLORBER

-de 'Ihome Research Inc Thome Performance Prevarl Vegan Protein
Chccolate » o o
- ¢. Thome Researclr Inc. Thorne Perfonnance Rebound
f 'I‘home Research ]nc IM Encap _ e ‘
THORNE represents that the followmg erght (8): Covered Products will mclude the ‘}

| wammg if THORNE is unable to reformulate a Covered Product to reach the 0 5 mlcrograms {

per day threshold for lead. and/or the 4: l mrcrograms threshold per: day for cadmrum as |
calculated pursuant to Sectrons 33 and 3, 4 below ' |
- ' -a, Thome Research Inc. MedrClear SGS (for lead and cadmrum)
:b Thome Research Inc VegaLrte Chocolate (for lead and cadmrurn)
| c. Thorne Research Inc VegaLite Vanilla (for lead)
S d. Thor_ne;Research'lnc. MedrClear Plus (for lead)
| €. ’Thom‘:e Researeh Inc. ‘MediBnll‘c (fcr- lead)
o ;f 'I'horne Reseamh Inc. Fracucnated Pectm Powder (for lead)
g MediClear (for lead) IR |
b MediBolic (forlead)
THORNB represents that the followrng ﬁﬁeen (15).Covered Products wrll meet the 0 51
nuerograms per day threshcld for lead aﬁer reducmg the. maxrmum darly recommended 1
servmg(s) andlor takmg mto account the naturally occumng allowances as calculated pursuant»
10 Sections 3.3 and 3.4, below _ 4
a. Thome Research Inc. Unstatm
b. Thome Research Inc. Artecin -
c. Thome Research Inc. Bio;?m
| d. Thome Research lnc Pepn-Guard o
e 'Ilrome Recearch Inc. MedrPrc Vegan All-ln-One Shake Vamlla
£, Thome Research Inc. Mecerro Vegan All-In-One Shake Chocolate -
. MediPo Vegan Chai

. h Basrc Nutnems V

CASENQR(;14,717555 P——
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; ‘servmg on. the label contarns no mare than 0.5 mrcrograms of leed per day and : no more than
1141 mrcrograms of cadmrum per day as. detennmed by the testmg and quahty control‘

:rnethodology desenbed in Seeuon 3.4, below As used in tlns Consent Judgment “no-more

St
~

|} than 0. 5 nucrograms of lead per day and no more thun 4.1 micrograms of cadmmm per day”

' .;-means that the samples of the: testrng performed by TI-IORNE under Secuon 3. 4 yteld a darly -

[, —

' ‘cadrmum (wrth darly exposure canulated pursuant o Sectron 3 4 of: tlns Consent Judgment) ‘
' fFor a Covered Product that causes exposure in excess of 0.5 mrcrograms of lead per day- and in |
.’ excess of 4.1 mrcrograms of codmtum even aﬁer reformulauon, THORNE shall provide the

| ‘._.wammg set forth’ 1n Sectron 3 2 For purposes of detemumng wlnclr waming, if any, is

| requtred pursuant to Sectton 3 2 the second lnghest lead. and/or cadmium detection result of the

. exposure level shall be measured in mrcrograms, and shall becalculated usmg the followmg

}of the product (usmg the largest servmg size appearrng on the product label), multrplred by
: Eservmgs of the product per dny (usmg the largest number of . servrngs rn ‘the suggested use
t appeanng on the product labet), whrch equals rrucrogroms of lead exposure per day, excludmg

LR L
S'l'lPULATED CDNSENT ]UDGMENT P

3. Basic Detox Nutrients
lc Cal-MegCrtrate (Eftervescent Powder)

lrhytosen :

0. Extra Nutnents _ 'f‘ .
3.3 Reformulated Covered Products, Calculatlon of Lead Levels' o

A Reformulated Covered Product is one for whrch the maxrmum recommended daily .

exposure of no more than 0 5 rmcrograms of lead and no ‘more than 41 rntcrogmms of .

ﬁve (5) randomly selected samples of the Covered Product will'be controllmg

34 Testmg and Quahty Control Methodology
. 34 ] For purposes of thrs Consent Judgment, a Covered Product’s daily lead |

formula mrcrograms of lead per granr of product, muluplred by grarns of product per servrng |

= CASENO RGI4717655




1 ’the amounts that for purposes ol' tlus Consent Judgment only, are deemed to have uaturally 5‘

1 occumng lead in the mgredxeuts hsted in the table below in the amounts contamed in the table ‘

.:ﬂservmg ol‘ the product (usmg the largest servmg snze appearmg on the product label) multlplled ,
‘ ;by servmgs of the product per day (usmg the largest number of servmgs in the suggested use |

' ‘appeanng on: the product label), wluclt equals mtcrograms of cadmtum exposure: per day.

' then THORNE agrees to conﬁdenttally supply ERC w:th a hst of mgredteuts of that parttcular

L
(-~
[
B
e -
7
5
&
&
5-
B
':':’-
NG
-9
8B,
R
Q<
2
o
o
£
-5
A
R
<
.
=
o
q -
§
&
-t
§‘
O
Lll
3
T o
M)
-
S
g
o
[1]
-1
"'3
3
g
0.
ﬁ.

-t -

, 12 :Covered Product so that ERC may be able to. calculate the dally exposure ot‘ lead based on the .

', ;Elemental Calctum fj S .

! :fFerrous-Ftunarate-q I
, mec Oxide .. - | -8~~0 mwrogmms/gfam
B ;MagnestumOxtde j, . fl,‘» 04rmcrograms/gram
Magnesnum Carbonate 0:332 nucrograms/gfam |

fMagnesnum Hydroxxde L 04nucrogramslgram~

EZ'“G‘“COW T [Obmigmngn

{Cocoa-powder — T 1Ormctograms/gramsj S

ok 10mlcrogramslgram' R

;;Chocolate hquor —

ACocon butter o
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Imests the followin ‘citerin:  Tnductvely Coupled

States Food & Drug Admrmstratron, or by THORNE S m-house laboratory that: meets. the |

quahﬁcauons reqmred by Sectton 342 Notlung m thts Consent Judgment shall hmrt

| Products tnc udmg the aw’ matenals used m therr manufacture

' long as tlre Covered Pmducts are drstnbuted rnto Caltforma lf the lead and/or cadmtum tesung s
| of a Covered Product in the form mtended for sale to the end user to be' dtstnbuted into
| Calrfornta conducted pursuant to tlus Seetron 3 4 4 demonstrates tltat no warrung rs requrred for :
| a Covered Product dunng each of five consecutrve years, then the. testmg requlrements of this -

¥ Scctton 344 wrll no. longer be requtred as. to that Covered Product If TPIORNE changes |

methodrsubsequently agreed on m wntmg‘by the:Parltes.‘ : . '

343 Al testmg pursuznt to this Consent ludgment shall be performed by |
vmdependent thrrd-party laboratory certrﬂed by the Calrfomra Envrronrnental Laboratory '
’ Accredltanon Program an. mdependent thrrd-party luboratory thnt rs-regrstered wrth the Umted

3 4 4 'IHORI\IE shall perform lead testmg and cadrruum testmg if applrceble,

for at Ieast frve;-(S) consecut:rve years and at least once per year Ol't five (5) randomly selected

samples of each Covered Product in: the form;m nded for sale to the end user tobe: distributed |

mto Calrform& 'I‘HORNE shall contrnue testmg the raw. matenals in. the Covered Products so
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IR B = R R e = X ﬁ 2 \'3; : IR v~ ce R T S <

“[11ead- and cadmmm content under Seetton
ésale to the end user to be dtstnbuted
| gdays aﬁer reporttng of that tesung 1) ese laboratory
' ';ERC as eonﬁdenttal mformatton under the tenns of the conﬁdenua]tty agreement entered into :
' by the Parttes THORNE shall retam“alt such laboratoty reports for a penod of ﬁve (5) years |

' ffrom the date of each test,

[
)

THORNE shall make these payments by w1re transfer to: ERC's escrow: account, for wtuch:v "
‘ERC w111 gtve THORNE the necessary account mformatton. Satd payments shall be for the -

). :followmg

s 3.4 5 Begmmng on the Effectwe D
3thereaﬁer, THORNE shall send coptes o

": { _vcontmumg for a penod of fi ive (5) ]

lflaboratory reports w1th results: of testlng for

4 SE’I’I’LEMENTPAYMENT A .
41 In full sattsfactton of all pbtennal cml penalttes, payment m heu of cwtl

“ $45 000 thhm 90 days of the Effeettve

e $30 000 w1thm 120 days of the Eﬂ“ectw‘ Date T

4.2 As a ponton of theé. vn:‘tal ettlement Amount, $93 420 00 shall be consndered a




10
;1'-2 :

E 13
15 | THORNE moust. provxde wntten nonce to ERC of its: mtent (“Nottce of Intent") 1f ERC seeks

6
| 17
18l
19l
:person or via telephone ‘within thtrty (30 days of ERC s notification of its mtent to meet and |

2

s
,zsvs
%

|l
)
a S'rtpumeocousuu'rjuocmum roroETO

'}gresearclung, and testmg consumer products that _may. eontam Proposmon 65 chemtcals, .

i focusmg on the same or slmnlar types of mgesttble produets that are: the subject matter of the
;$3 523 00 to As You Sow 1o address reducmg tOXJC chemical exposures in Cahforma

"dtstnbuted to ERC as retmbursement for its 1n—house legal fees '

5. MODIFICATION OF CONSENT JUDGMENT.

_;PMes or ptusuant to Sectton 54 below and (n) upon “entry by the Court of a modlﬁed "

':Cousent J udgment

;prowde wntten notice to THORNE wntlnn thirty (30) days of recewmg the Notice of Intent. If |
"ERC nottﬁes ’I‘HORNE 1n a ttmely manner of ERC’s mtent to meet and confer, then the Parties |

| '5confer thhm tlurty (30) days of such meetmg, lf ERC dtSputes the proposed modxﬁca’uon,
| EiERC shall provxde to THORNE a wmten basts for ns posmon 'I‘he Parttes shall contmue to

! gmeet and confer for an: addmonal tht‘rty' (30) daysin an effort to resolve any remaining. dtsputes

meet~anduconfer penod

:Consent Judgment then THORNE shall netmburse ERC us costs and reasonable attomey s fees ,

sueh as. (l)oontmued enforcement of Proposmon 65 Whlch mcludes work analyzmg,
.current actton, (2) the conttnued monttormg of past consent Judgments and settlements to
:ensure compames are - m compltance thh Proposmon 65 and (3) gtvmg a: douatton of

44 As a pornon of the Total Settlement Amount, $45, 462 46 shall be dtstnbuted to
:'Lozeau | Drury LLP as reimbursement of ERC's attomney’s fees and $31,608.90 shall be .

5 1 Thts Consent Judgment may be. modtf ed only (1) by wntten stnpulatton of the‘

5 lf THORNE seeks to modtfy tlns Consent Judgment under Sectton 5 1, then_'

to meet and confer regardtng the proposed modtﬁcanon m the Notlce of Intent, then ERC must

shall meet and confer in good faith as requtred in tlus Seenon 5 The Parues shall meet in

Should lt become necessary, the Pames may agree in wntmg to dtfferent deadlines for the

5.3 In the. event that THORNE mtttates or otherw:se requests a modtﬁcatmn under

Sectton 5. 1 and the meet and confer process leads to a Jomt motion or apphcanon of the

T NORGI4717655 K
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_‘:for the nme spent in. thc meet-and-confer process and filing and arguing the mouon or.|

applncataon

''''' 5 4 Inthe event that the meet—and-confer process does not lead toa Jomt motlon or

apphcatxon m support of a modlficatlon of lhe Consem Judgment, then either Parly may seek -

Judlcml relxef oniits own. In such a sntuauon, the prevallmg party may seek to- recover costs: and |

reasonable attomey s fees. As used in the-precedmg semence, the term “prevallmg party” |

means & party who is successﬁxl in obtammg rellef more: favorable to it than the relief that the | "

other party was amenable to prowdmg durmg the Pames good faith attempt to resolve the

dxspute that is the subject of the modnﬁcanon

6. RETENTION OFJ URISD]C'I'ION, ENFORCEMENT OF CONSENT
JUDGMENT ‘ |
6.1 * This Court. shall retam Junsdlcnon of this matter to enforce, modify, or terminate | '

thls Consent JudgmenL | ’

i ' Only after it complles wnh Sechon 15 below may a Party, by motion or |

i ’applicatlon- for an order to show cause fi led wnh‘,thns Court, ,enforce-me terms and conditions

| contamed in. tlus Consent Judgment

63 If ERC alleges that a Covered Product faxls to quahfy as a Reformulated

| »Covered Product (for whlch ERC alleges that no warmng has been provided); then ERC shall

|inform THORNE in a reasonably prompt manner of its test results, mcludmg mformauon |

sufﬁclent to pe_r_ml_t_ ‘THORNE to identify the Covered Product- at issue, THORNE shall, within
thiny (30):--days' ’follovdng such notice, provide ERC with ‘testing information, from an

;demonsu'atmg Defendant’s comphance with-the Consent- Judgment, if warranted The Parties

I shall first anempt to resolve the matter pnor toERC takmg any further legal action,

APPLICATION OF CONSBNT JUDGMENT | v .
ThlS Consent Judgment sball apply to, be bmdmg upon, and beneﬁt the Parties and their

resoecove ofﬁcers, du-ectors, shareholders, employees, agcnts, ‘parent companles, subsndlanes, ;

‘ lelSlOﬂS, afﬁlxates, franchxsees llcensees. cuslomers (excludmg pnvate lobelers excepl fOr 5

NQR(;14717655V T ———
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f 8 anmc EFFECT CLAIMS covnmen AND RELI:ASED

8 ’l'lns Consent Judgment 1s a full ﬁnal and bmdmg resolutton between BRC on-

f : ’behalf of ttself and in the publtc interest, and THORNE of any alleged vrolatron of Proposrtton j .

:;65 or tts rmplementtng regulattons for farlure to provrde Proposrtron 65 warnrngs of exposure to |

ictnnpames, subsrdranes, drvrsrons, aﬁilrates, suppliers franchtsees, ltcensees, customers (not |

rncludmg prtvate label customers of THORNE,except i) Vtrgtn) dtstrrbutors. wholesalers, :
retmlers, and all other upstream and downstream entrnes in the drstnbutton chain of any
Covered Product and the predecessors, successors, and assrgns of any of them (collecttvely, 1

“Released Partres ’), from any and :;all clatms, acttons causes of actton, suits, demands, {

lrabrltttes, damages, penaltres. fees eosts and expenses asserted or that could have been ;1,-_

asserted as to. any alleged vrolatton of Proposmon 65 ansrng from the fatlure to provrde

:Notrces and Complamt

8. 2 The Parues ﬁnther warve and release any and all clarms they may have against |

each other for.all acttons or statements made or: undertaken in-the course of seeking or opposmg

fenforcement of Proposrtton 65 in’ connectron wrth the Notrces or the Complamt up through

and rncludmg the Effecuve Date, provrded however, that nothmg in thrs Sectron 8 shall affect 1

or lm‘llt any Party S, rtght to seek to enforce the tenns of thts Consent Judgment

'Elt is. possrble that othe‘ clai'

' to the Partres ansmg out of the facts :

iProposttron 65 wanungs on the Covered Produ l_regardmg lead or cadmtum as: set forth in the I
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| alleged in the Notnces or the Complamt and relanng to the Covered Products wrll develop orbe |
: 5dlscovered The Parties acknowledge that t}us Consent Judgment is expressly intended to cover
zand tnclude all such clarms up through thc Effecttve Dute, mcludmg all rights of action
‘therefore The Parties acknowledge that the: clatms released in Sectrons 8 1 and 8. 2 above,
| may mclude unknown clatms, and nevertheless wan/e Cahforma Ctvrl Code section 1542 2 to

jany: such unknown claims. California Crvrl Code sectton 1542 reads as follows: -

| waiver of Cahfonua wal Code Sectton 1542

~ consntute compltance with- Proposntlon 65 by any Released Party regarding alleged exposures

f{to lead and/or eadmnum in the Covered I’roducts as set forth in the Notices and the Complamt. ‘
] environmentalexposures ansmgﬂunder;Propoertton\ qs,:nor;shall rtapply to any of THORNE’
! products other than the Covered Products | SR ‘

; 9; SEVERABILITY OF UNENFORCEABLE PROVISIONS o

| unenforceable, the vahdtty of the remanung enforceable prowsrons shall not be adversely affected
i accordance wrth the laws of the State of Ca]rforma |

| 1. PROVISIONOF NOTICE

be i m wntmg and sent to tlte followmg agents ltsted below by (a) ﬁrst-class. regrstered or

lcerhﬁed mml (b) ovemtght .

A GENERAL R.ELEASE ”BS NOT EXTEND" 0 :CLAIMS WHICH THE
‘CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN'HIS OR HER
FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICHTF -
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFI‘ECTED HlS
OR HER SETTLEMENT WITHTHEDEBTOR. -

The Partres acknowledge and understand the srgmﬁcance and consequences of tlns specrﬁc

8.4 Comphance with the terms- of t}us Consent Judgment shall be deemed to

8.5 Nothmg in this Consent Judgment is mtended to apply to any occupanonal or

10. GOVDRNING LAW ,
The terms and condmons of tlus Consent Judgment shall be govemed by and construed in

' All notlces requrred to be gwen to erther Party to dns Consent Judgment by the other shall

snpumencousemluocmsu [PRORO PR
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FOR'THORNE' RESEARCH, INC,

15
16
17
18

2
21

23

24

25
26

27 |

28

be sent. .
FOR ENVIRONMENTAL RESEARCH CENTER:

Chris Heptinstall, Executive Director

{| Environmental Research Center
3111 Camino Del Rio North, Suite 400

San Diego, CA 92108

Ph: 619-500-3090

Fx: 706-858-0326

email; chris_erc501c3@yahoo.com

With a copy to:
Michael R. Lozeau (CBN 142893)

Richard T. Drury (CBN 163559)
LOZEAU | DRURY LLP

410 12th Street, Suite 250
Oaklend, CA 94607

Ph: 510-836-4200
| Fax: 510-836-4205
 Email: michael@lozeaudrury.com

Email: richard@lozeaudrury.com

Kim 'Randall Pearson

' General Counsel
| Thorne Research, Inc.

25820 Highway 2 West

P.0.Box25 ‘
19 || Dover, ID 83825

Witha cbpy‘t‘o: K

Jeffiey D. Polsky (SBN 120975)
FOX ROTHSCHILDLLP |
345 California Street, Suite 2200

1| San Francisco, California 94104

Telephone: 415-364-5540
Facsimile: 415-391-4436
jpolsky@foxrothschild.com

12. COURT APPROVAL

12,1 If this ConSe‘nt Judgment is not approved by the Court, then it shall be void and

have no force or effect.

| ~ 2 16
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_ 122 Following court approval of this Consent Judg’rncnt, ERC shall comply with
California Health and Safety Code section 25249.7(f) and withv'l‘itle I of the Califofnia Code
of Regulations, Section 3003.
13. EXECUTION AND COUNTERPARTS
This Consent Judgment may be executed in counterparts, which taken together shall be
d@gmedrto constitute one document. A facsimile or .pdf signature shall be construed as valid as
the original signature, | | |
14. DRAFTING
The terms and pfoviéion_s of this Consent Judgmeni.haVe been reviewed by the r_espective |
_the terms and-provmonsmth counsel. The Parhes agree‘that, in any subsequent interpretation and
construction of this Consent Judgment entered thereon, the terms and provisions shall not be
construed against any Party. ' ’
15.  GOOD FAITH ATTEMPT TO RESOLVE DISPUTES
If a dispute arises with resped to either Party's compliance with the terms and provisions
of this Consent Judgment entered by the Com, the Parties shall meet in person or by telephone
and endeavor 10 resolve the dispute in an amicable manner. No action or motion may be filed in
the absence of suéh a good faith attempt io resolve the dispute beforehand. In the event en action |
or motion 1s filed, however, the prevailing party may seek to recover costs and reasonable
nttomey’s feeé. As used in the preceding sentence, the tex‘m‘-‘prcvailing‘ party” means a party who '
is successful in obtaining relief more favorable 10 it than the relief that the other party was
amenable to providing during the Parties’ good féith attempt to resol\)e‘ the dispute that is the
subject of such enforcement action. |
16. ENTIRE AGREEMENT, AUTHORIZATION
16.1 This Consent Judgment contains the sole and entire agreement and
understanding of vthe Parties with respect to the entire subject matter herein, and any and all

prior discussions, negotiations, commitments, and 'understandi'ngs related hereto. No

, representatmns, oral or otherwise, EXPress or lmplled, other than those contained herem have

'STIPULATED CONSENT juncmsmmpemr/n?m DTORPER “mssnoacmnnss
. | v -
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been made by any Pany. No other agreemétits, oral or other‘wise,; unless specifically referred to

the Pany he represerits to s’tip‘ulaté to this Consent Judgment. Except as explicitly provided

|| been diligently prosecuted, and that the public interest is served by such settlement; and
*25‘249.7(&)(4), approve the Settlement, and approve this Consent Judgment.
1T 1S SO STIPULATED:

(|Dated: __1//6/ 2015

herein, shall be deemed to exist or to bind any Party.

162 Each signatory to this Conseﬁt Judgment certifies that :hek is fully authorized by

herein, each Party shall bear its own fees and Costs.
17. REQUEST FOR FINDINGS APPROVAL OF SETTLL‘MENT AND ENTRY OF
CONSEN'I‘ JUDGMEN‘T _ ' ,
This Consent Judgment has come before the. Court upon the request of the Parties. The
Partles request the Court to fully revnew this Consent Judgment and, bemg fully informed |
regardmg the matters’ whtch are the subject of thns action, to:’ .
(1) Find that the terms and provnsxons of this Consent Judgment represent a fa:r and

equitable settlement of. all matters raised by the allegations of the Complaint, that the matter has

(2) Make the findings pursuant to California Health and ‘Safety Code section

~ ,'ENVIRONMENTAL ’

SEARCH

puwt: __[[2( s

Chief Opc}atma Officer
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LOZEAU I3 P T 510.836.4200 410 12th Street, Suite 250 www.lozeaudrury.com
F 510.836.4205 Qakland, Ca 94607 richard@lozeaudrury.com
t
VIA CERTIFIED MAIL VIA PRIORITY MAIL
Current CEO or President District Attorneys of All California Counties
Thorne Research, Inc. and Select City Attorneys
25820 Highway 2 West (See Attached Certificate of Service)

Sandpoint, ID 83864

Current CEO or President
Thorne Research, Inc.

PO Box 25

Dover, [D 83825

Kim Randall Pearson

(Thorne Research, In¢.’s

Registered Agent for Service of Process)
25820 Highway 2 West

Sandpoint, ID 83864

VIA ONLINE SUBMISSION

Office of the California Attorney General

Re: Notice of Violations of California Health & Safety Code Section 25249.5 er seq.

Dear Addressees:

I represent the Environmental Research Center (“ERC™) in connection with this Notice of
Violations of California’s Safe Drinking Water and Toxic Enforcement Act of 1986, which is

codified at California Health & Safety Code Section 25249.5 et seq. and also referred to as
Proposition 65. ' '

ERC is a California non-profit corporation dedicated to, among other causes, helping
safeguard the public from health hazards by bringing about a reduction in the use and misuse of
hazardous and toxic chemicals, facilitating a safe environment for consumers and employees,
and encouraging corporate responsibility.
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Notice of Violations of California Health & Safety Code §25249.5 el seq.
- December 13,2013

Page 2

The name of the Company covered by this notice that violated Proposition 65 (hereinafter
the “Violator™) is:

Thorne Research, Inc.

The products that are the subject of this notice and the chemicals in those products
identified as exceeding allowable levels are:

1. Thorne Research Inc Thorne Performance Prevail Vegan Protein
Chocolate - Lead
2. Thorne Research Inc Uristatin - Lead
3. JJ Virgin and Associates Inc The Virgin Diet All-In-One Shake Chai -
Lead
Thorne Research Inc Artecin - Lead
Thorne Research Inc. IM-Encap - Lead
Thorne Research Inc. Bio-PMT - Lead
Thorne Research Inc. Pepti-Guard - Lead
Thorne Research Inc. Medibulk - Lead
9. Thorne Research Inc. VegaLite Chocolate - Lead
10. Thorne Research Inc. VegaLite Vanilla - Lead
I1. Thorne Research Inc. MediClear Plus - Lead
12. Thorne Research Inc. MediClear-SGS Chocolate - Lead
13.-JJ Virgin and Associates Inc. The Virgin Diet Vanilla All-In-One Shake -
Lead
14. Thorne Research Inc. Thorne Performance Rebound - Lead
15. Thorne Research Inc. Fractionated Pectin Powder - Lead
-16. JJ Virgin and Associates Inc. The Vlrgm Diet Chocolate All-In- One
Shake - Lead
17. Thorue Research Inc. MediPro Vegan All-In-One Shake Vanilla - Lead
18. Thorne Research Inc. MediPro Vegan All-In-One Shake Chocolate -
Lead

% N o\ u &

On February 27, 1987, the State of California officially listed lead as a chemical known
to cause developmental toxicity, and male and female reproductive toxicity. On October 1, 1992,
the State of California officially listed lead and lead compounds as chemicals known to cause
cancer.

This letter is a-notice to the Violator and the appropriate governmental authorities of the
Proposition 65 violations concerning the listed products. This notice covers all violations of
Proposition 65 involving the Violator currently known-to ERC from the information now
available. ERC may continue to investigate other products that may reveal further violations. A
summary of Proposition 65 prepared by the Office of Environmental Health Hazard Assessment,
is enclosed with the copy of this letter to the Violator,




Notice of Violations of California Health & Safety Code §25249.5 ei seq
December 13,2013
Page 3 * ' \

The Violator has manufactured, marketed, distributed, and/or sold the listed products,

- which have exposed and continue to expose numerous individuals within California to the

identified chemical, lead. The consumer exposures that are the subject of this notice result from
the purchase, acquisition, handling and/or recommended use of these products by consumers.
The primary route of exposure to lead has been through ingestion, but may have also occurred
through inhalation and/or dermal contact. Proposition 65 requires that a clear and reasonable
warning be provided prior to exposure to lead. The method of warning should be a warning that
appears.on the product’s label. The Violator violated Proposition 65 because it failed to provide
an appropriate warning to persons using and/or handling these products that they are being

exposed to lead. Each of these ongoing violations has occurred on every day since December 13,
2010, as well as every day since the products were introduced in the California marketplace, and
will continue every day until clear and reasonable warnings are provided to product purchasers
and users.

Pursuant to Section 25249.7(d) of the statute, ERC intends to file a citizen enforcement
action sixty days after effective service of this notice unless the Violator agrees in an enforceable
written instrument to: (1) reformulate the listed products so as to eliminate further exposures to
the identified chemicals; and (2) pay an appropriate civil penalty. Consistent with the public
interest goals of Proposition 65 and my client’s objectives in pursuing this notice, ERC is
interested in seeking a constructive resolution to this matter. Such resolution will avoid both
further unwarned consumer exposures to the identified chemicals and expensive and time
consuming litigation.

ERC’s Executive Director is Chris. Heptinstall, and 1s located at 3111 Camino Del Rio
North, Suite 400, San Diego, CA 92108; Tel. 619-500-3090. ERC has retained me in connection
with this matter. We suggest that communications regarding this Notice of Violations should be
directed Lo my attention at the above listed law office address and telephone number,

Sincerely,

Cath y D. Lee

- Attachments

Certificate of Merit

Certificate of Service

OEHHA Summary (to Thorne Research, Inc. and its Registered Agent for Service of
Process only)

Additional Supporting [nformation for Certificate of Merit (to AG only)
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December 13, 2013
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. CERTIFICATE OF MERIT

Re:  Environmental Research Center’s Notice of Proposition 65 Violations by

Thorne Research, Inc.

I, Cathy D. Lee, declare:

I

This Certificate of Merit accompanies the attached sixty-day notice in which it is
alleged the party identified in the notice violated California Health & Safety Code
Section 25249.6 by failing to provide clear and reasonable warnings.

| am an attorney for the noticing party.

| have consulted with one or more persons with relevant and appropriate experience
or expertise who havé reviewed facts, studies, or other data regarding the exposure to
the listed chemical that is the subject of the notice. '

Based on the information obtained through those consultants, and on other
information in my possession, | believe there is a reasonable and meritorious case for
the private action. | understand that “reasonable and meritorious case for the private
action™ means that the information provides a credible basis that all elements of the
plaintiff’s case can be established and that the information did not prove that the
alleged. Violator will be able to establish any of the affirmative defenses set forth in
the statute,

Along with the copy of this Certificate of Merit served on the Attorney General is
attached additional factual information sufficient to establish the basis for this

certificate, including the information identified in California Health & Safety Code

§25249.7(h)(2), i.e., (1) the identity of the persons consulted with and relied on by the
certificr, and (2) the facts, studies, or other data reviewed by those persons.

Dated: December 13,2013

Cathy D. Lee




Notice of Violations of California Health & Safety Code §25249.5 er seq.
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CERTIFICATE OF SERVICE

I, the undersigned, declare under penalty of perjury under the laws of the State of California that
the following is true and correct:

I'am a citizen of the United States, over the age of 18 years of age, and am not a party to the within
entitled action. My business address is 306 Joy Street, Fort Oglethorpe, Georgia 30742. | am a resident or

employed in the county where the mailing occurred. The envelope or package was placed in the mail at
Fort Oglethorpe, Georgia.

On December 13, 2013, | served the following documents: NOTICE OF VIOLATIONS OF
CALIFORNIA HEALTH & SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT;
“THE SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF 1986 (PROPOSITION
65): A SUMMARY™ on the following parties by placing a true and correct copy thereof in a sealed
envelope, addressed to the party listed below and depositing it in a U.S, Postal Service Office with the
postage fully prepaid for delivery by Certified Mail:

Current CEO or President Kim Randall Pearson

Thorme Research, Inc. (Thorne Research, Inc.’s

25820 Highway 2 West Registered Agent for Service of Process)
Sandpoint, ID 83864 25820 Highway 2 West

Sandpoint, 1D 83864
Current CEO or President
Thorne Research, Inc,
PO Box 25
Dover, 1D 83823

On December 13,.2013, | electronically served the following documents: NOTICE OF
VIOLATION, CALIFORNIA HEALTH & SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF
MERIT; ADDITIONAL SUPPORTING INFORMATION FOR CERTIFICATE OF MERIT AS
REQUIRED BY CALIFORNIA HEALTH & SAFETY CODE §25249.7(d)(1) on the following party
by uploading a true and correct copy thereof on the California Attarney General's website, which can be
accessed at https://oag.ca.gov/prop65/add-60-day-notice :

Office of the California Attorney General
Prop 65 Enforcement Reporting

1515 Clay Street, Suite 2000

Oakland, CA 94612-0550

On December 13, 2013, | served the following documents: NOTICE OF VIOLATION,
CALIFORNIA HEALTH & SAFETY CODE §25249.5 £T SEQ.; CERTIFICATE OF MERIT on
each of the parties on the Service List attached hereto by placing a true and correct copy thereof in a sealed
envelope, addressed to each of the parties on the Service List attached hereto, and deposmng, it with the
U.S. Postal Service with the postage fully prepaid for delivery by Priority Mail.

Executed on December 13, 2013, in Fort Oglethorpe, Georgia.

Mo, Copelrd—

Tiffahy Capehart
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District Attorney, Alameda County
1225 Fallon Sireet, Suite 900
Qakland. CA 94612

District Attorney, Alpine County
P.O. Box 248
Murkleeville, CA 96120

Distriet Attorney, Amador County
708 Court Street
Jackson, CA 95642

District Antorney, Butte County
25 County Center Drive, Suite 243
Oroville, CA 95965

District Anoraey, Calaveras County
$9t Mountain Ranch Road
San Andreas, CA 95249

District Atiorney, Colusa County
346 Fifth Street Suite 101
Colusa, CA 95932

District Auorney, Contra Costa County

900 Ward Strect
Martinez, CA 94333

District Attorney, Del Nore County
450 H Streer. Room 171
Crescent City, CA 95531

District Antorney, El Dorado County
513 Main Stree
Magerville, CA 95667

District Attorney, Fresno County
2220 Tulare Street, Suite 1000
Fresno, CA 93721

District Attorney, Glenn County
PPost Office Box 430
Willows, CA 95988

District Auorney, Humbaldt County
825 5th Street 4% Floor
[Zureka, CA 93501

District Auorney, Imperial County
940 West Main Street, Ste 102
El Cenwo, CA 92243

District Atorney, Invo County
230 W, Line Street
Bishop, CA 93514

District Auomey, Kern County
1215 Truxtun Avenue
Bakersficld. CA 93301

District Attorney, Kings County
1400 West Lacey Boulevard
Hanford, CA 93230

District Auomey, Lake County
255 N. Forbes Sirect
Lakepon, CA 95433

District Attorney, Lassen County
220 South Lassen Street, Sic, 8
Susanville, CA 96130

Service List

District Atiorney, Los Angeles County
210 West Temple Street, Suite 18000

Los Angeles. CA 90012

District Atorney, Madera County
209 West Yosemite Avenue
Madera, CA 93637

District Attorney, Marin County
3501 Civic Center Drive, Room 130
San Rafael, CA 94903

" District Atorney, Mariposa County

Past Oftice Box 730
Mariposa, CA 93338

District Attorney, Mendocino County
Post Office Box 1000
Ukiah, CA 95482

District Anorney, Merced County
530 W. Main Street
Murced, CA 935340

District Attorney, Modoc County
204 S Court Street, Room 202
Alras, CA 96101-4020

District Attomey. Mono County

- Post Oftice Box 617

Bridgeport, CA 93517

District Anorney. Monterey County
Post Office Box 1131
Salinas, CA 93902

District Atorney, Napa County
931 Parkway Mall
Napa, CA 94359

District Auorney, Nevada Couniy
110 Union Street
Nevada City, CA 95959

District Attomney, Orange County
401 West Civie Ceater Drive
Santa Ana, CA 92701

District Auorney, Placer County
10810 Justice Center Drive, Ste 240
Roseville, CA 95678

District Attorney, Plumas County
520 Main Street, Room 404
Quincy, CA 93971

District Attomey, Riverside County
3960 Orange Street
Riverside. CA 92301

District Aitorney, Sacramento County
901 ~G" Sireet
Sacramento, CA 93814

District Auorney, San Benito County
419 Fourth Swreet, 2* Floor
Hollister, CA 95023

District Attorney,San Bernardino County

316 N. Mountain Vicw Avenue
San Bernardino, CA 92415-0004

District Attorney, San Diego County
330 West Broadway. Suite 1300
San Diego. CA 92101

Disirict Auorney, San Francisco County

850 Bryant Street. Suite 322
San Francsico, CA 94103

District Atorney, San Joaquin County
322 15, Weber Ave. Rm. 202

+ Stockion, CA 95202

District Atlorney, San Luis Obispo County

1035 Palm St, Room 450
San Luis Obispo, CA 93408

District Attorney, San Mateo County
400 County Ctr., 3" Floor
Redwood Ciiy, CA 94063 -

District Attorney, Santa Barbara County

1112 Santa Barbara Street
Santa Barbara, CA 93101

District Aitorney, Santa Clara County
70 West Hedding Street
San Jose. CA 95110

District Attorney, Santa Cruz County
701 Ocean Street. Room 200
Santa Cruz. CA 95060

District Anorney, Shasta County
1355 West Street
Redding, CA 96001

District Attorney. Sierra County
PO Box 457
Downieville, CA 93936

Distriet Attorney. Siskiyou County
Post Office Box 986
Yreka, CA 96097

District Atorney, Solano Couniy
675 Texas Streel, Ste 4500
Fairfield, CA 94533

District Attorney, Sonoma County
600 Administration Drive,

Room 212)

Santa Rosa, CA 95403

District Attorney, Stanislaus County

832 12% Street, Ste 300

Modesto, CA 93354

District Atorney, Sutier County
446 Second Street
Yuba City, CA 95991

District Attorney, Tehama County
Post Office Box 519
Red Biuff. CA 96080

Distriet Attorney, Trinity County
Post Otlice Box 310
Weaverville, CA 96093

District Attorney, Tutare County
221 S. Mooney Blvd., Room 224
Visalia, CA 93291

District Attorney, Tuolumne County
423 N. Washingion Swreet
Sonora, CA 95370

District Atorney, Veniurs County
800 South Victoria Ave, Suite 314
Ventura, CA 93009

District Attoraey. Yolo County
301 2 Strecet
Waoodland, CA 93695

District Auorney, Yuba County

215 Fifth Street, Suite 152

Marysville, CA 95901

Los Angeles City Atorney's Office
City Halt East

200 N. Main Street, Suite 800

Los Angtles, CA 90012

San Diego City Anorney's Oftice
1200 3rd Avenue, Ste 1620
San Diego. CA 92101

San Francisco, City Atorney
City Hall. Room 234

1 Dr Carlton 8 Goodleu PL
San Francisen, CA 94102

San Jose City Atomey's Otfice
200 East Santa Clara Strect,
16™ Floor .

San Jose, CA 95113
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' VIA CERTIFIED MAIL VIA PRIORITY MAIL
Current CEO or President District Attorneys of All California Counties
Thorne Research, Inc. . and Select City Attorneys
25820 Highway 2 West (See Attached Certificate of Service)

Sandpoint,’ ID 83864

Current CEO or President
Thorne Research, Inc.

PO Box 25

Dover, ID 83825

Kim Randall Pearson

(Thorne Research, Inc.’s

Registered Agent for Service of Process)
25820 Highway 2 West

Sandpoint, ID 83864

Vi4 ONLINE SUBMISSION

Office of the California Attorney General

‘ Re: Notice of Violations of California Health & Safety Code Section 25249.5 ef seq.

Dear Addressees:

I represent the Environmental Research Center, Inc. (“‘ERC”) in connection with this
Notice of Violations of California’s Safe Drinking Water and Toxic Enforcement Act of 1986,
which is codified at California Health & Safety Code Section 25249.5 ef seq. and also referred to
as Proposition 65. '

ERC is a California non-profit corporation dedicated to, among other causes, helping
safeguard the public from health hazards by bringing about a reduction in the use and misuse of
hazardous and toxic chemicals, facilitating a safe environment for consumers and employees,
and encouraging corporate responsibility.
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The name of the Company covered by this notice that violated Proposition 65 (Hereinaifter
the “Violator”) is:

i Thorne Research, Inc.

* The products that are the subject of this notice and the chemicals in those products
identified as exceeding allowable levels are:

Extra Nutrients - Lead

Basic Nutrients V - Lead

Mediclear - Lead

Medibolic - Lead

Basic Nutrients IV - Lead

Basic Detox Nutrients — Lead
Cal-MagCitrate (Effervescent Powder) Lead.
Phytogen - Lead :
Meta-Fem - Lead

Nutri-Fem (240's) — Lead

MediPro Vegan Chai — Lead
Vegalite Chocolate — Cadmium
Mediclear SGS - Cadmium

On Februéry 27, 1987, the State of California officially listed lead as a chemical known
to cause developmental toxicity, and male and female reproductive toxicity. On October 1, 1992,
the State of California officially listed lead and lead compounds as chemicals known to cause
cancer. Cadmium was officially listed as a chemical known to cause developmental toxicity and
male reproductive toxicity on May 1, 1997 while Cadmium and Cadmium Compounds were
listed as chemicals known to the State of California to cause cancer on October 1, 1987,

This letter is a notice to the Violator and the appropriate governmental authorities of the
Proposition 65 violations concerning the listed products. This notice covers all violations of
Proposition 65 involving the Violator currently known to ERC from the information now
available. ERC may continue to investigate other products that may reveal further violations. A
summary of Proposition 65, prepared by the Office of Environmental Health Hazard Assessment,
is enclosed with the copy of this letter to the Violator.

The Violator has manufactured, marketed, distributed, and/or sold the listed products,
which have exposed and continue to expose numerous individuals within California to the
identified chemicals, lead and cadmium. The consumer exposures that are the subject of this
notice result from the purchase, acquisition, handling and/or recommended use of these products
by consumers. The primary route of exposure to these chemicals has been through ingestion, but
may have also occurred through inhalation and/or dermal contact. Proposition 65 requires that a
clear and reasonable warning be provided prior to exposure to these chemicals. The method of
warning should be a warning that appears on the product’s label. The Violator violated
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Proposition 65 because it failed to provide an appropriate warning to persons using and/or
handling these products that they are being exposed to lead and cadmium. Each of these ongoing
violations has occurred on every day since November.7, 2011, as well as every day since the
products were introduced in the California marketplace, and will continue every day until clear
and reasonable warnings are provided to product purchasers and users.

Pursuant to Section 25249.7(d) of the statute, ERC intends to file a citizen enforcement
action sixty days after effective service of this notice unless the Violator agrees in an enforceable
written instrument to: (1) reformulate the listed products so.as to eliminate further exposures to
 the identified chemicals; (2) pay an appropriate civil penalty; and 3) provide clear and reasonable
warnings compliant with Proposition 65 to all persons located in California who purchased the
above products in the last three years. Consistent with the public interest goals of Proposition 65
and my client’s objectives in pursuing this notice, ERC is interested in seeking a constructive
resolution to this matter. Such resolution will avoid both further unwarned consumer exposures
to the identified chemicals and expensive and time consuming litigation.

ERC’s Executive Director is Chris Heptinstall, and is located at 3111 Camino Del Rio
North, Suite 400, San Diego, CA 92108; Tel. 619-500-3090. ERC has retained me in connection

with this matter. We suggest that communications regarding. this Notice of Violations should be
directed to my attention at the above listed law office address and telephone number.

Sincerely,

//MM

Michael LozeauJ

Attachments
Certificate of Merit
Certificate of Service .
OEHHA Summary (to Thorne Research, Inc. and its Registered Agent for Service of
Process only)
Additional Supporting Information for Certificate of Merit (to AG only)
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CERTIFICATE OF MERIT

Re:  Environmental Research Center, Inc.’s Notice of Proposition 65 Violations
by Thorne Research, Inc.

I, Michael Lozeau, declare:

1. This Certificate of Merit accompanies the attached sixty-day notice in which it is
alleged the party identified in the notice violated California Health & Safety Code
Section 25249.6 by failing to provide clear and reasonable warnings.

2. lam an attorney for the noticing party.

3. Thave consulted with one or more persons with relevant and appropriate experience
- or expertise who have reviewed facts, studies, or other data regarding the exposure to
the listed chemicals that are the subject of the notice.

4. Based on the information obtained through those consultants, and on other
information in my possession, I believe there is a reasonable and meritorious case for
the private action. | understand that “reasonable and meritorious case for the private
action” means that the information provides a credible basis that all elements of the
plaintiff’s case can be established and that the information did not prove that the
alleged Violator will be able to establish any of the affirmative defenses set forth in
the statute. :

5. Along with the copy of this Certificate of Merit-served on the Attorney General is
attached additional factual information sufficient to establish the basis for this
certificate, including the information identified in California Health & Safety Code
§25249.7(h)(2), i.e., (1) the identity of the persons consulted with and relied on by the
certifier, and (2) the facts, studies, or other data reviewed by those persons.

Dated: November 7, 2014 M%jay,
Michael Lozeau
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CERTIFICATE OF SERVICE

1, the undersigned, declare under penalty of perjury under the laws of the State of California that the
following is true and correct:

I am a citizen of the United States, over the age of 18 years of age, and am not a party to the within
entitled action. My business address is 306 Joy Street, Fort Oglethorpe, Georgia 30742. 1 am a resident or
employed in the county where the mailing occurred. The envelope or package was placed in the mail at Fort
Oglethorpe, Georgia.

On November 7, 2014, I served the following documents: NOTICE OF VIOLATIONS OF
CALIFORNIA HEALTH & SAFETY-CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT; “THE
SAFE DRINKING WATER AND TOXIC ENFORCEMENT ACT OF 1986 (PROPOSITION 65): A
SUMMARY?” on the following parties by placing a true and correct copy thereof in a sealed envelope,
addressed to the party listed below and deposmng it in a U.S. Postal Service Office with the postage fully
prepaid for delivery by Certified Mail:

Current CEO or President Kim Randall Pearson

Thorne Research, Inc. (Thorne Research, Inc.’s Registered Agent
- 25820 Highway 2 West for Service of Process)

Sandpoint, ID 83864 - 25820 Highway 2 West

Sandpoint, ID 83864
Current CEO or President .
Thorne Research, Inc.
PO Box 25
Dover, ID 83825

On November 7, 2014, 1 electronically served the following documents: NOTICE OF
VIOLATIONS, CALIFORNIA HEALTH & SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF
MERIT; ADDITIONAL SUPPORTING INFORMATION FOR CERTIFICATE OF MERIT AS
REQUIRED BY CALIFORNIA HEALTH & SAFETY CODE §25249.7(d)(1) on the following party by
uploading a true and correct copy thereof on the California Attorney General’s website, which can be accessed
at https://oag.ca.gov/prop65/add-60-day-notice:

Office of the California Attorney General
Prop 65 Enforcement Reporting

1515 Clay Street, Suite 2000

Oakland, CA 94612-0550

On November 7, 2014 I served the following documents: . NOTICE OF VIOLATIONS,
CAL[FORNIA HEALTH & SAFETY CODE §25249.5 ET SEQ.; CERTIFICATE OF MERIT on each
of the parties on the Service List attached hereto by placing a true and correct copy thereof in a sealed
envelope, addressed to each of the parties on the Service List attached hereto, and depositing it with the U.S.
Postal Service with the postage fully prepaid for delivery by First Class Mail.

Executed on November 7, 2014, in Fort Oglethorpe, Georgia.

ijqhy Capehart
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District Attorney, Alameda County
1225 Fallon Street, Suite 900
Oakland, CA 94612

District Attorney, Alpine County
P.0O. Box 248 :

- Markleeville, CA 96120

District Attorney, Amador County
708 Court Street
Jackson, CA 95642

District Attorney, Butte County
25 County Center Drive, Suite 245
Oroville, CA 95965

District Attorney, Calaveras County
891 Mountain Ranch Road
San Andreas, CA 95249

District Attorney, Colusa County
346 Fifth Street Suite 101
Colusa, CA 95932

District Attorney, Contra Costa County

900 Ward Street
Martinez, CA 94553

District Attorney, Del Norte County
450 H Street, Room 171
Crescent City, CA 95531

District Attorney, El Dorado County
515 Main Street
Placerville, CA 95667

District Attorney, Fresno County
2220 Tulare Street, Suite 1000
Fresno, CA 93721

District Attorney, Glenn County -~
Post Office Box 430
Willows, CA 95988

District Attorney, Humboldt County
825 Sth Street 4" Floor
Eureka, CA 95501

District Attorney, Imperial County
940 West Main Street, Ste 102
El Centro, CA 92243

District Attorney, Inyo County
230 W. Line Street
Bishop, CA 93514

District Attorney, Kern County
1215 Truxtun Avenue
Bakersfield, CA 93301

District Attorney, Kings County
1400 West Lacey Boulevard
Hanford, CA 93230

District Attorney, Lake County
255 N. Forbes Street
Lakeport, CA 95453

‘District Attorney, Lassen County

220 South Lassen Street, Ste. 8
Susanville, CA 96130

Service List

District Attorney, Los Angeles County
210 West Temple Street, Suite 18000
Los Angeles, CA 90012

District Attorney, Madera County
209 West Yosemite Avenue
Madera, CA 93637

District Attorney, Marin County
3501 Civic Center Drive, Room 130
San Rafael, CA 94903

District Attorney, Mariposa County
Post Office Box 730
Mariposa, CA 95338

District Attomey, Mendocino County
Post Office Box 1000
Ukiah, CA 95482

Di.st.rict Attorney, Merced County
550 W. Main Street
Merced, CA 95340

District Attorney, Modoc County -
204 S Court Street, Room 202
Alturas, CA 96101-4020

District Attorney, Mono County
Post Office Box 617
Bridgeport, CA 93517

District Attorney, Monterey County
Post Office Box 1131
Salinas, CA 93902

District Attorney, Napa County
Post Office Box 720
Napa, CA 94559

District Attorney, Nevada County
201 Commercial Street
Nevada City, CA 95959

District Attorney, Orange County
401 West Civic Center Drive
Santa Ana, CA 92701

District Attorney, Placer County
10810 Justice Center Drive, Ste 240
Roseville, CA 95678

District Attorey, Plumas County
520 Main Street, Room 404
Quincy, CA 95971

District Attorney, Riverside County
3960 Orange Street
Riverside, CA 92501

District Attorney, Sacramento County
901 “G” Street
Sacramento, CA 95814

District Attorney, San Benito County
419 Fourth Street, 2 Floor
Hollister, CA 95023

District Attorney,San Bernardino County
316 N. Mountain View Avenue
San Bernardino, CA 92415-0004

District Attorney, San Diego County
330 West Broadway, Suite 1300
San Diego, CA 92101

District Attorney, San Francisco County
850 Bryant Street, Suite 322
San Francsico, CA 94103

District Attorney, San Joaquin County
222 E. Weber Ave. Rm. 202
Stockton, CA 95202

District Attorney, San Luis Obispo County
1035 Palm St, Room 450

. San Luis Obispo, CA 93408

District Attorney, San Mateo County
400 County Ctr., 3" Floor
Redwood City, CA 94063

District Attomey, Santa Barbara County
1112 Santa Barbara Street
Santa Barbara, CA 93101

District Attorney, Santa Clara County
70 West Hedding Street
San Jose, CA 95110

District Attorney, Santa Cruz County
701 Ocean Street, Room 200
Santa Cruz, CA 95060

District Attorney, Shasta County
1355 West Street
Redding, CA 96001

District Attorney, Sierra County
PO Box 457
Downieville, CA 95936

District Attorney, Siskiyou County
Post Office Box 986
Yreka, CA 96097

District Attorney, Solano County
675 Texas Street, Ste 4500
Fairfield, CA 94533

District Attorney, Sonoma County
600 Administration Drive,

Room 212]

Santa Rosa, CA 95403

District Attorney, Stanislaus County
832 12" Street, Ste 300
Modesto, CA 95354

District Attorney, Sutter County
446 Second Street
Yuba City, CA 95991

District Attorney, Tehama County

" Post Office Box 519

Red Bluff, CA 96080

District Attorney, Trinity County
Post Office Box 310
Weaverville, CA 96093

District Attorney, Tulare County
221 S. Mooney Blvd., Room 224
Visalia, CA 93291

District Attorney, Tuolumne County
423 N. Washington Street
Sonora, CA 95370

District Attorney, Ventura County
800 South Victoria Ave, Suite 314
Ventura, CA 93009

District Attorney,Yolo County
301 2" Street
Woodland, CA 95695

District Attorney, Yuba County
215 Fifth Street, Suite 152
Marysville, CA 95901

Los Angeles City Attorney's Office
City Hall East

200 N. Main Street, Suite 800

Los Angeles, CA 90012

San Diego City Attorney'’s Office
1200 3rd Avenue, Ste 1620 °
San Diego, CA 92101

San Francisco, City Attorney
City Hall, Room 234

1 Dr Carlton B Goodlett PL
San Francisco, CA 94102

San Jose City Attorney's Office
200 East Santa Clara Street,
16" Floor

San Jose, CA 95113
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Michael R. Lozeau (CBN 142893)

Richard T. Drury (CBN 163559)

LOZEAU | DRURY LLP

410 12th Street, Suite 250

Oakland, CA 94607

Ph: 510-836-4200

Fax: 510-836-4205

Email: michael@lozeaudrury.com
richard@lozeaudrury.com

Attorneys for Plaintiff
ENVIRONMENTAL RESEARCH CENTER

SUPERIOR COURT OF THE STATE OF CALiFOIU\IIA

COUNTY OF ALAMEDA

ENVIRONMENTAL RESEARCH CENTER, | Case No. RG14717655
a non-profit California corporation,

Plaintiff FIRST AMENDED COMPLAINT FOR

aintitt, 'INJUNCTIVE RELIEF AND CIVIL

v ' PENALTIES
THORNE RESEARCH, INC., an Idaho Health & Safety Code §25249.5, ef seg.
corporation ‘

Defendant.

Plaintiff Environmental Reéearch Center (“PLAINTIFF” OR “ERC”) brings this action

in the interests of the general public and, 6n information and belief, hereby alleges:
INTRODUCTION

1. This action seeks to remedy the continuing failure of Defendant Thorne
Research, Inc. (‘DEFENDANT” or “THORNE RESEARCH”) to warn consumers in
California that they are being ‘exposed’to lead and cadmium (hereinafter, the “LISTED
CHEMICALS"), substances known to the State of California to causé cancer, birth defects, and
other réproductive harm. DEFENDANT manufactures, packages, distributes,ﬁ markets, and/or

sells in California certain products containing the LISTED CHEMICALS, including each of

-1- a
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the following products (collectively the “PRODUCTS’?I:

2.

® o ® @

The LISTED CHEMICALS are substances known to the State' of California to

Thome Research Inc. Thorne Performance Prevail Vegan Protein
Chocolate-Lead

Thome Research Inc. Uristatin-Lead

JJ Virgin and Associates Inc. The Virgin Diet All-In-One Shake
Chai-Lead

Thorne Research Inc. Artecm-Lead

Thome Research Inc. IM-Encap-Lead

Thorne Research Inc. Bio-PMT-Lead

Thome Research Inc. Pepti-Guard-Lead

Thorne Research Inc. Medibulk-Lead

Thorne Research Inc. VegaLite Chocolate-Lead

Thorne Research Inc. VegalLite Vanilla-Lead

Thorne Research Inc. MediClear Plus-Lead

Thorne Research Inc. MediClear-SGS Chocolate-Lead

-JJ Virgin and Associates Inc The Virgin Diet Vanilla All-In-One

Shake-Lead .

Thorne Research Inc. Thorne Performance Rebound-Lead

Thorne Research Inc. Fractionated Pectin Powder-Lead

JJ Virgin and Associates Inc. The Vlrgm Diet Chocolate All- In One
Shake-Lead

Thorne Research Inc. Melero ‘Vegan All-In- One Shake Vanilla-
Lead

Thorne Research Inc. Melero Vegan All-In-One Shake Chocolate-
Lead

Extra Nutrients-Lead

Basic Nutrients V -Lead

Mediclear-Lead

~Medibolic-Lead
" Basic Nutrients IV-Lead

Basic Detox Nutrients-Lead

Cal-MagCitrate (Effervescent Powder) Lead
Phytogen-Lead

Meta-Fem-Lead

Nutri-Fem (240's)

MediPro Vegan Chai-Lead

Vegalite Chocolate-Cadmium

Mediclear SGS-Cadmium

cause cancer, birth defects, and other reproductive harm.

S
CHEMICALS at levels requiring a “clear and reasonable warning” under California's Safe
Drinking Water and Toxic Enforcement Act of 1986, Health & Safety Code (“H&S Code”)
§25249.5, et seq. (also known as "Proposition 65"). DEFENDANT has failed to pr(I'\/ide the

The use and/or handling of the PRODUCTS causes exposures to the LISTED

! All statutory and regulatory references herein are to California law, unless otherwise specified.
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-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

health hazard warnings required by Proposition 65.

4, DEFENDANT’s continued manufacturing, packaging, distributing, markéting
and/or sales of the PRODUCTS without the required health hazard wérnings, causes
individuals to be involuntarily and unwittingly exposed to levels of the LISTED CHEMICALS
that violate Proposition 65.

5. PLAINTIFF seeks injunctive relief enjoining DEFENDANT from the
continued manufacturing, packaging, distributing, marketing and/or sales of the PRODUCTS
in California without provision of clear and reasonable warnings regarding the risks of cancer,
birth defects, and other reproductive harm posed by exposure to the LISTED CHEMICALS
through the use and/or handling of the PRODUCTS. PLAINTIFF seeks an injunctive order
compelling DEFENDANT to bring its business practices into compliance with Proposition 65
by providing a clear aﬁd reasonable warning to each individual who has been and who in the
fufure may be exposed to the LISTED CHEMICALS from the use of the PRODUCTS.
PLAINTIFF also seeks an order compelling DEFENDANT to identify and locate each
individual person who in the past has purchased the PRODUCTS, and to provide to each such
purchaser a clear and reasonable wafning that the use of the PRODUCTS will cause exposures
to the LISTED CHEMICALS.

6. In addition to injunctive relief, PLAINTIFF seeks an assessment of civil
pénalties in excess of $15 million to remedy DEFENDANT s failure to provide clear and
reasonable warnings regarding exposures to the LISTED CHEMICALS.

JURISDICTION AND VENUE

7. This Court has jurisdiction over this action pursuant to California Constitu;cion
Article VI, Section 10, which grants the Superior Court "original jurisdiction in all causes
ekcept those given by statute to other trial courts." The statute under which this action is
brought does not specify any other basis for jurisdiction.

8. This Court has jurisdiction over DEFENDANT because, based on infonﬁation

-3-
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{{and belief, DEFENDANT is a business having sufficient minimum contacts with California, or

otherwise intentionally availing itself of the California market through the distribution and sale
of the PRODUCTS in the State of California to render the exercise of jurisdiction over it by the
California courts consistent with traditional notions of fair play and substantial justice.

9, Venue in this action is proper in the Alameda Superior Court becausé the
DEFENDANT has violated California law in the County of Alameda.

10.  On December 13, 2013 and November 7,2014, PLAINTIFF sent 60-Day

Notices of Proposition 65 violations (“Notices”) to the requisite public enforcement agencies,

{{and to DEFENDANT. The Notices were issued pursuant to, and in compliance w'ith, the

requirements of H&S Code §25249.7(d) and the statute's implementing regulations regarding

the notice of the violations to be given to certain public enforcement agencies and to the

wviolator. The Notices include'd, inter alia, the following information: the name, address, and

telephone number of the noticing individual; the name of the alleged violator; the statute
violated; the approximate time period during which Qiolaﬁons occurred; and descriptions of the
violations, inc,ludipg the chemicals involved, the routes of toxic exposure, and the specific
product or type of product causing the violations, and was issued as follows:
a. DEFENDANT was provided a éo_py of the Notices by Certified Mail.
b. DEFENDANT was provided a copy with each Notice of a document entitled
"The Safe Drinking Water and Toxi»c Enforcement Act of 1986 (Proposition
65): A Summary," which is also known as Appendix A.to Title 27 of CCR
- §25903. | |
~ ¢. The California Attorney General was provided a copy of the Notices via
online submission.
- d. The California Attorney General was provided with a Certificate of Merit
with each Notice by the attorney for the noticiﬁg party, stating that there is a
reasonable and meritorious case for this action, and attaching factual
information sufﬁcieﬁt to establish a basis for the céniﬁcate, including the

identity of the persons consulted with and relied on by the certifier, and the |

-4-
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facts, studies, or other data reviewed by those persons, pursuant td H&S
Code §25249.7(h) (2).

1. Atleast 60-days have elapséd since PLAINTIFF senf the Notices to
DEFENDANT. The appropriate public enforcement agencies have failed to commence and
diligently prosecufe a cause of action under H&S Code §25249.5, et seq. agaiﬁst
DEFENDANT based on the allegations herein.

PARTIES

12. PLAINTIFF is>a non-profit corporation organized under California’s
Corporation Law. ERC is dedicated to, among other causes, reducing the use and mis'use of
hazardous and toxic substances, consumer protection, worker safety, and corporafe
responsibility.

13.  ERC is a person within the meaning of H&S Code §251 18 and brings this
enforcement action in the public interest pursﬁant to H&S Code §25249.7(d).

14. DEFENDANT is a corporation organized under the State of Idaho’s
Corporation Law and is a person domg business within the meanmg of H&S Code §25249.11.

15.  DEFENDANT manufactures, packages, distributes, markets and/or sells the .
PRODUCTS for sale or use in California and in Alameda County.

STATUTORY BACKGROUND

16. | The People of the State of California have declared in Proposition 65 their right
"[t]o be informed about expdsures to chemicals that cause cancer, birth defects, or other
reproductive harm." (Section 1(b) of Initiative Measure, Proposition 65).

17. To effect this goal, Proposition 65 requires that individuals be provided with a
"clear and reasonable warning" before being exposed to substances listed by the State of
California as causing cancer or reproductive toxicity. H&S Code §25249.6 states, in. pertinent
part:

-No person in the course of doing business shall knowingly and intentionally
expose any individual to a chemical known to the state to cause cancer or
reproductlve toxicity without first givingclear and reasonable warning to such
individual...

-5-
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18.  “Knowingly’ refers only to knowledge of the fact that a discharge of, rélease
of, or exposure to a chemical listed pursuant to Section 25249.8(5) lof the Act is occurring. No
knowledge that the discharge, release or exposure is unlawful is required.” 27 California Code
of Regulations (“CCR”) §25102(n). |

19.  Proposition 65 provides that any person “violating or threatening to violate” the
statute may be e.njoined in a court of competent jurisdiction. (H&S Code §25249.7). The
phrase “threatening to violate” is defined to mean creating “a condition in which there is a
substantial likelihood that a violation will occur.” (H&S Code §25249.11(e)). Violators are -
liable for civil penalties of up to $2,500 per day for each violation of the Act; (H&S Code
§25249.7.)

FACTUAL BACKGROUND

20.  On February 27‘, 1987, the State of California officially listed lead as a chemical.

known to cause reproductive toxicity. Lead became subject to the warning requirement one
year later and was therefore subject to the "élear and reasonable" warning requirements of
Proposition 65 beginning on February 27, 1988. (27 California Code of Regulations (“CCR”)
§25000, ef seq.; H&S Codé §25249.5, et seq.). Due to the high toxicity of lead, the maximum
allowable dose level for lead is 0.5 ug/day (micrograms a day) for reproductive toxicity. 27
CCR § 25805(b). |

| 21. On October 1, 1992, the State of California officially listed lead and lead
compounds as chemicals kﬁown to cause cancer. Lead and lead corripounds became subject to
the warning requirement one year later and were therefore subject to the "clear and reasonable"
warning requirements of Proposition 65 beginning on October 1, 1993. (27 CCR § 25000, et
seq., H&S Code §25249.6, et seq.). Due to the carcinogenicity of lead, the no significant risk
level for lead is 15 ug/day (micrpgrams a day) 27 CCR § 25705(b)(1).

22.0On May 1, 1997, tﬁe State of California. officially listed Cadmium and Cadmium

Compounds as chemicals known to cause developmental toxicity and male reproductive
toxicity. Cadmium and Cadmium Compounds became subject to the warning requirement one

year later and were therefore subject to the “clear and reasonable” warning requirements of

. -6- ~
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Proposition 65 beginning on May 1, 1998. Due to the high toxicity of Cadmium and Cadmium
Compounds, the maximum allowable dose level for these chemicals is 4.1 ug/day (micrograms
a day) for reproductive toXicity. 27CCR § 25805(b)..

23. To test Defendant’s PRODUCTS for lead and cadmium, PLAINTIFF hired a well-
respected and accreditca testing laboratdry that designed the testing protocol used and
approved by the California Attorney General years ago for testing heavy metals. The results of
testing undertaken by PLAINTIFF of DEFENDANT’s PRODUCTS show that the
PRODUCTS tested were in violation of the 0.5 ug/day “safe harbor” da'ily dose limit set forth
in Proposition 65’s regulations for lead or the 4.1 ug/day “safé harbor” daily dose limit set
forth in Proposition 65’s regulations for Cadmium or Cadmium Compounds. The results of
testing undertaken by PLAINTIFF of DEFENDANT’s MediClear Plus product show that
product was in violation of the 15 ug/day “safe harbor” no significant risk level for lead set
forth in Proposition 65’s regulations for cherhicals listed as carcinogens. Very significant is the
fact that people are being expdsed to lead or cadmium through ingestion as opposed to other
not as harmful methods of exposure such as dermal exposure. Ingestion of lead or cadmium
produces much higher exposure levels and héalth risks than does dermal exposure to this
chemical. |

24.  Atall times relevanf to this action, DEFENDANT, therefore, has knowingly and
intentionally exposed the users and/or handlers of the PRODUCTS to the LISTED
CHEMICALS without first giving a clear and reasona;bie warning to such individuals.

25.  The PRODUCTS have allegedly been sold by DiEFENDANT for use in
California since at least December 13, 2010. The PRODUCTS continue to be distributed and
sold in California without the requisite warning information.

26. . As a proximate result of acts by DEFENDANT, as a person in the course of -
doing business within the meaning of Health & Safety Code §25249.11, individuals throughout
the State of California, including in the County of Alameda, have been exposed to the LISTED
CHEMICALS without a clear and reasonable warning. The individuals subject to the illegal

exposures include normal and foreseeable users of the PRODUCTS, as well as all other

Ny A ' '
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persons exposed to the PRODUCTS.

FIRST CAUSE OF ACTION
(Injunctive Relief for Violations of Health and Safety Code § 25249.5, ef seq.
concerning the PRODUCTS described in the December 13,2013 and November 7,
2014 Prop. 65 Notices) Against THORNE RESEARCH

27.  PLAINTIFF realleges and incorporates by reference Paragraphs 1 through 26,
inclusive, as if specifically set forth herein.

28. Ey committing the acts alleéed in this Complaint, DEFENDANT at all times
relevant to this action, and continuing through the present, has violated H&S Code §25249.6
by, in the course of doing business, knowingly and intentionally exposing individuals who use
or handle the PRODUCTS set forth in the Notices to the LISTED CHEMICALS, without first
providing a clear and reasonable warning to such individuals pursuant to H&S Code §§
25249.6 and 25249.11(f). |

29. By the above-described acts, DEFENDANT has violated H&S Code § 25249.6
and are therefore subject to an injunction ordering DEFENDANT to stop violating Proposition
63, to provide warnings to all present and future customers, and to provide warnings to
DEFENDANT’s past customers who purchased or used the PRODUCTS without receiving a
clear and reasonable warning.

30.  An action for injunctivé relief under Proposition 65 is specifically authorized by
Health & Safety Code §25249.7(a). '

31, Continuing commission by DEFENDANT of the acts alleged above will
irreparably harm the citizens of the State of Califbrnia, for which harm they have no plain,
speedy, or adequate remedy at law.

Wherefore, PLAINTIFF prays judgment against DEFENDANT, as set forth hereafter.

SECOND CAUSE OF ACTION ‘
(Civil Penaltles for Violations of Health and Safety Code § 25249.5, ef seq. concernmg the
PRODUCTS described in PLAINTIFF’s NOTICES)
Against THORNE RESEARCH

32, PLAINTIFF realleges and incorporates by reference Paragraphs 1 through 31

inclusive, as if specifically set forth herein.
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33. By committing the acts alleged in this Complaint, DEFENDANT at all times

relevant to this action, and continuing through the present, has violated H&S Code §25249.6
by, in the course of doing business, knowingly and intentionally exposing individuals who use

or handle the PRODUCTS set forth in the Notices to the LISTED CHEMICALS, without first

|| providing a clear and reasonable warning to such individuals pursuant to H&S Code §§

25249.6 and 25249.11(f).

34. By the above-described acts, DEFENDANT is liable, pursuant to H&S Code
§25249.7(b), f(;r a civil penalty of $2,500 per day per violation for each unlawful exposure to
the LISTED CHEMICALS from the PRODUCTS, in an amount in excess of $15 million.

Wherefore, PLAINTIFF prays judgment against DEFENDANT, as set forth hereafter.

THE NEED FOR INJUNCTIVE RELIEF

35.  PLAINTIFF realleges and incorporates by this reference Paragraphs 1 through
34, as if set forth Below.

36. By committing the acts alleged in this Complaint, DEFENDANT has caused
irreparable harm for which there is no plain, speedy or adequate remedy at law. In the absence
of equitable relief, DEFENDANT will continue to create a substantial risk of irreparable injury
by continuing to cause’ consumers to be involuntarily and unwittingly exposed to the LISTED
CHEMICALS through the use and/or handling of the PRODUCTS.

PRAYER FOR RELIEF

Wherefore, PLAINTIFF accordingly prays for the following relief:

A. a preliminary and permanent injunction, pursuant to H&S Code §25249.7(b),
enjoining DEFENDANT, its agents, employees, assigns and all persons acting in concert or
participating with DEFENDANT, from distributing or selling the PRODUCTS in California
without first providing a clear and reasonable warning, within the meaning of Proposition 65,
that the users and/or handlers of the PRODUCTS are exposed to the LISTED CHEMICALS.

B. an injunctive order, pursuant to H&S Code §25249.7(b), compelling
DEFENDANT to identify and locate each individual who has purchased the PRODUCTS since

December 13, 2010, and to provide a warning to such person that the use of the PRODUCTS
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will expose the user to chemicals known to cause cancer, birth defects, and other reproductive

harm.

C. an assessment of ‘civil penalties pursuant to Health & Safety Code §25249.7(b),
against DEFENDANT in tﬁe amount of $2,500 per day for each violation of Propoéition 65, in
an amount in excess of $15 million; “

D.-  anaward to PLAINTIFF of its reasonable attorney’s fees and costs of suit
pursuant to California Code of Civil Procedure §1021.5, as PLAINTIFF shall specify in further
application to the Court; and, -

E. such other and further relief as may be just and proper.

DATED: , : LOZEAU | DRURY LLP

Michael R. Lozeau
Attorneys for Plaintiff
Environmental Research Center
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PROOF OF SERVICE

I, Stacey Oborne, declare as follows:

I am a resident of the State of California, and employed in Oakland, California. 1 am
over the age of 18 years and am not a party to the above-entitled action. My business address is
410 12th Street, Suite 250, Oakland, CA 94607.

On February 2, 2015, I served a copy of the foregoing document(s) entitled:

e NOTICE OF ENTRY OF STIPULATED CONSENT JUDGMENT

By placing the document(s) listed above in a sealed envelope with postage thereon fully prepaid,
in the United States mail at Oakland, California addressed as set forth below, and by sending the
documents as an electronic mail attachment in PDF format to the e-mail addresses below as
follows:

Jeffrey D. Polsky

Fox Rothschild LLP

345 California Street, Suite 2200
San Francisco, CA 94104
jpolsky@foxrothschild.com

Via online submission: By uploading the document(s) listed above in electronic format to:

Office of the Attorney General
Proposition 65 Enforcement Reporting
http://0ag.ca.gov/prop65

I declare under penalty of perjury that the foregoing is true and correct, and that this
declaration was executed February 2, 2015 at Oakland, California.

",,

Stacey Oborne

PROOF OF SERVICE OF NOTICE OF ENTRY OF STIPULATED CONSENT JUDGMENT
CASE NO.RG14717655




