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1 INTRODUCTION
2 LI This Action ariscs ot of the alleped violations of California’s Safe Drinking Water
3 ||and Toxic Enforcement Act of 1986, California Health and Safety Code Section 25249.5 er seyg. (also
4|l Jnown as and berein ofter referred to as “Propnsition 657) reparding the following products
5 || (hereinafler collectively the “Covered Products” or “Covered Product” to refer to a single product):
6 1) XYMOGEN Exclusive Professional Formulas i5 Creamy Chocolate
7 2) XYMOGEN Exclusive Professional Formulas FitFood Vegan Creamy Chocolate
8 3) XYMOGEN Exclusive Professional Formulas FitFood Vegan Vanilla Delight
9 4) XYMOGEN Exclnsive Professional Formulas TestoPlex
10 5) XYMOGEN Exchisive Professional Formulas Viragraphis
11 6) XYMOGEN Exclusive Professional Formulas SeranX
12 7) XYMOGEN Exclusive Professional Formulay LipomopiX
13 ) XYMOGEN Cxclusive Professional Formulas MedCaps DPO
14 9) XYMOGEN Exclusive Professional Formulas OrganiX Greens
15 10) XYMOGEN Exclusive Professional Formulas XYMOGEN EP BrainSusmin Creamny
16 Chocolate
17 11) XYMOGEN Exclusive Professional Formulas XYMOGEN EP BrainSustain Vanilla
18 Delight
19 12) XYMOGEN Exclusive Professional Formulas XYMOGEN EP i35 Chai
20 13) XYMOGEN Exclusive Professional Formulas OptiCleanse GII Original
21 1) XYMOGEN Exclusive Professional Formulas XYMOGEN EP ImmunoBar Chocolate
22 Fudge
23 15) XYMOGEN Exclusive Professional Formulas DJD Factors
24 16) XYMOGEN Exclusive Professional Formulas FitFood Lite Vegan Vanilla Delight
25 17) XYMOGEN Exclusive Professional Formulas iS Energize Vanilla Latte
26 [8) XYMOGERN Exclusive Professionnl Formulas i5 Choeglate Mint
27 19) XYMOGEN Exclusive Professional Formulas i5 Vanilla Delight
28 20) X\;MOGEN Exclusive Professional Formulas OptiCleanse GHI Chocolate Mint
.
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21) XYMOGEN Exclusive Professional Formulas OptiCleanse GHI Chai

1.2 Plaintiff Environmental Research Center, Tne. (“ERC") is a California non-profit
corporation acting as a private enforcer of Proposition 65 that is dedicated to, among other causes,
helping safeguand the public from health hazards by reducing the use and misuse of hazardous and
toxic chemicals, facilitating a safe environment for consumers and employees, and cncouraging -
corporate responsibility. ERC brings this Action in the public intecest pursuant to Califernia Health
and Safety Code Section 25249.7.

1.3 Defendants Xymogen, Inc and Atlantic Pro-Nuirients, Inc dba Xymogen are referred
to herein as “XYMOGEN® or “Defendants®, X YMOGEN is a California Corporation thatis a persun
within the meaning of &S Code §25249.1 I(a) and kas, at all material times, employed ten or more
persens. XYMOGEN designs, distributes and sells the Covered Producis,

14 ERC ard XYMOGEN are hercinaficr referred to individually as a “Porty” or
colleclively ag the “Purtics,”

15 Ou Janvary 14, 2014, pursuant to California Health and Safety Code

Section 25249.7(d)(1), ERC served a Notice of Violation of Praposition 65 (“NOV I*) onthe
Cajifornia Attorney General, other public enforcers, and Atlanlic Pro-Nutrients Inc. dba Xymaogen. A
truc and correel cupy of the Notice of Violation is atteched hiereto as Exhibit AL

16  OnJuly ], 2014, a second Notice of Violation of Proposition 65 (*NOV [I") was
served on the California Artorney General, other public enforcers, Atlantic Pro-Nutrients, Inc dba
Xymogen and Xymogen, Inc. A true and correct copy of the Notice of Violation is attached hereto as
Exhibit B. NOV I and NOV Tl shall hereinafter be referred to collectively as the “Notices of
Violation”. ‘

1.7 After mare than sixty (60) days passed since service of the Notices of Violadon, and
no designated governmental agency filed a complaint against XYMOGEN with regard to the Covered
Products or the alleged violations, ERC filed its First Amended Complaint in this Action for
injunctive relief and civil penahties. The Complaint is based on the allegations in NOV I and NOV 71

1.8 The Complaint and the Notices of Violation each allege that XYMOGEN
manufactured, distributed, and/or sold in California the Covered Products, which contain lead, a

o
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chemical listed under Propasition 65 as a carcinogen and reproductive toxin, and cxpose constmera

at a level requiring a Proposition 65wemning. Further, the Complaint and Notices of Violation allege
that use of the Covercd Products exposes persons in California to lead without first providing clear
and reasonable warnings, in violation of California Healtl and Sefety Code Section 25249.6.

XYMOGEN denies all material allegations of the Notices of Violation and the Complaint.
19 The Parties enter into this Consent Judgment in order lo setile, corapromise and

resolve disputed claims and avoid prolonged and costly litigation. Nothing in this Consent JTudgmen,

nor compliance with its terms, shall constitute or be construed a3 an admission by any of the Parties,
or by any of their respective officers, directors, sharcholders, employees, agents, parcnt companies,
subsidiaries, divisions, affilistes, suppliers, franchisces, licensees, distributors, wholesalers, or
retailers, of any fact, conclusion of Jaw, issue of law, violation of law, fault, wrongdoing, or liabilily,
including without lirnitation, any admission concerning any alleged violation of Proposition 65.

Except os expressly set forth herein, nothing in this Conscat Judgment shall prejudice, waive, or

impair any right, remedy, argument, or defense the Partics may have in any other or future legal
proceeding unrelated to these proceedings. However, nothing in this Section shell affect the
enforceability of this Consent Judgment.

1.10  The “Effective Date” of this Consent Judgment shall be the date this Consent
Judgment is entered as a judgment by the Court.

2 JURISDICTION AND VENUE

For purposes of this Consent Judgment only, the Parties stipulate that this Court has
Jurisdiction over the subject matter of this Action and personal jurisdiction over the Parties, that

venue is proper in this Cowt, and that this Court has jurisdiction to enter this Cansent Judgment

pursuant to the terms set forth herein.
. INJUNCTIVE RELILF, REFORMULATION, TESTING, AND WARNINGS

3.1  Clear and Reasonnble Warnings
On and after the Effective Date of this Consent Judgmen!, XYMOGEN shall be permanently
enjoined from Distributing into Californie, manufacturing for sale in California, and/or directly

selling to a consumer in the State of California any Covered Product for which the maximum dose

-4 -
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recommended on the label contains more than 0.5 nticrograms (meg) of lead, as calculated in
accordance with the formula set forth in Section 3.7, wnless Defendan complies with the required
waming methods set forth in Scction 3.1 through Section 3.6, The term “Distributing into
California™ means to ship any of the Covered Products into California for sale in California, or to sell

or provide any of the Covered Products to any person or entity that Defendant knows will sel] or

intends 10 sell any of the Covered Products in Califomia.
In all waming methods contained in Section 3.1 throngh Section 3.6 below, the Waming shall

be provided with such conspicuousness, as compared with other words, statements, designs, or
devices on the container, Jabeling, webpage, catalog page, invoice, insert, or in the store as 10 render
it likely to be read and understood by an ordinary individual under customary condit:ons of purchase
oruse. In all warning methods, no other statements about Proposition 65 or lead may accompany the

Wamning, except that Defendant may refer consumers to a single website for further information. The

Waming shall be at least the same size as the largest of any ollier health or safety warnings on the
container, labeling, webpage, catalog page, invoice, 0Or inserl, as applicable, and the word
“WARNING" shall be in all capital lctters and in bold print. The Wamine shall be contained in the
same section of the container, labeling, webpage, calalog page, invoice, dr insert, as applicable,
which states other safety warmnings concerning the use of the Covered Product.

No Warning will be required for Reformulsted Covered Products.

3.2  The Warning Longuape.

The warning Ianguage shall be provided as follows:

[California Proposition 65| WARNING [(California Proposition 63)) These [This)
product({s] contain[s] [Icad,] [a] fand other] chemical|s] known to the State of Califomia 1o
cause [cancer and| birth defects or ather reproductive harm.

The text in brackets in the wamings above is optional, The words “cancer and” shall be
included in the warning only if the maximum recommended dose stated on the Covered Prodiet’s
labe] contains more than 15 mierograms (meg) of lead as caleulated in accordance with the formula
set forth in Section 3.6 below. The words “and other” shall be included only if Xymogen has

knowladge that there is another Proposition 65 chemical present in the Covered Products.

— e -5_ -

BREQE0SEN] STIPULATED CONSENT JUDGMENT




2+

N

[ ]
-~ o

I~y
os

]‘ 33 Warsing Meched (Product Coatainer)
In all cases, the Waming inay be provided in the product Inbel or by a sticker or fabal affivad

to the cap, shoulder or side of the container of 2 Covereil Product, The Warning shall nppexns in fan:

]
atJeast as large as the font used to provide any other health or sufery warniag on the product labed,

and if no health or safety waming is provided on e prochict lnbel, then at least as large as smaliest
font used elscwhere on the label.
54 Warning Method No. 2 (Websile Warning)

I'not provided s set forth i Section 3.3, the Warning staled in Seetion 3.2 shall b2 piven in

conjunction with: all snies of the Covered Products hy XYMOGEN via tise lntemet, and such

' Warning shall appear in one of the following ways: (a) on the same web page as the order form for
the Covered Product or & a pop-up wamning that appears prior o checkout which requires the
consumer 1o click on a tak Iudeled “approved™ before puschase; (b) an “Insert Waming™ as definsd
balow; or (c) an “1avoice Waming" as defined belav, The Warning statzd in Secidon 3.2 shali e
used and shall appear in any of ths ahove instances adjncant 10 or immediately Tollowing the display,
tescription, or price of the Covered Produet for which it is given, in the same type sz or larger than

the lext of the Coverad Product's descriptian,

i may be rerurmed by e consumer for a full refond with no sxire charge or shipping or handling fee,
‘the warring stated in Section 3.2 may be displayed an the invoice or otler package insert 1hint
j sccompanies each box of Covered Praducts going to 2 consumer in Califormis. “The insers warmng,
shail be & minimum of 5 juches x 7 inches and-thall-be-substentisily ideatical 1o dhe inserwaming.
atteched-asExhitit €. The Insert Warning shall state the name(s) of the produc:s subjest o the
Warning, or a list of all of the Cavered Preducts, unless the shipmen! conains only products with a
daily exposure level 6f mare than 0.5 micrograms (magj ol lead. Ne other siawments aiout
Proposition 65 or (cad ey accompany the Warning on the package insor, exoeopt that Defondant
may refer consumers 1o a single websile for further informarion.

Invojee Warning: Where the Covered Product inay be returned by the consumer for a ful)

refund wilh no cxira chirge or shipping or hendling fee, the Waming may altersatively be displaveil
1) PRING = Y A 't
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on an veice that acconipanies the skipment of the Covered Product. The Warning shal] be

i

stetements, designs, or devices on the invoiee, as 1o render it Jikely to be read and understood by an
ordingry individual prior fo use, The word “\ARNING™ shall be in all capital Jettars audt in bold
print No other sterements about Frapasition 65 or Jead may gecantpany the weming, 4 Waming
ponted on an invoice must be in a type size that is 1) al Jeast as tall as the largest letter or nemeral in

the name of the Coverad Product pristed on the invoice, or 2) at least as tall as the largest of any

|

{

other health or safety warnings on the izvoice, whichever is laraer.
3.3 Warning Method No. 3 (Printed Cutalog)

For Covered Froducts sold to California consamers through & printed catalog, and i e

Waming is not being provided as set forth in Section 3.3, he Warning gha)l be orominently disployes !

on cach catalog pagie thot containg a deseription of the ingredients or aitributes of the Cavered

displayed on the front page of the invoice with such conapicuousness, as compared with other wards,

i

Product. Where the Coveres Product may be returned by the consnmesr for  full refund with no cxira

charge or shipping or hendling fee, G Wamning may altematively he displayed on the invoize or

uther paekage inserl ss pwrsvunt o Section 3.4 snd-asettached-in-Exhibirs, ‘ﬁé %/

3.6 Crlaation of Lesid Lavels

As used in this Consent Judement, leed lzvels are coleulaied purspant to the testing piotacs!
desenibed In Scuh‘a_n 3.8. For purposes of mensuring the lead, the highest lead dazction result of tic
three (3) randomly sclected sumples of the Covered Products will be controlling, Far purposes or this

Consceut Judgment, daily lead exposire Jevels ahull be meeaured in micregranis, and shall be

i calenlated vsing the following Fonnula: Microgams of Jead per grami of product, moltiphied by

grams per serving of the produci {nsing the larpest serving size eppeating on the Covered Product's
lakel), multiplicd by servings of the product per day (using the largest number of servings in the

recommended dosage zppearing on the Covered Product’s label), which equals misrograns of iead
exposure per day, excluding, for purposes of this consent judgment enly, the srouals of “natorally
geewTing” Tead in the ingredients Jisted in the table as well zs the Cocoa powder allcwance lged m

the nhle below. WRYMOGEN wishes to exclude the naturally accurring lead set forth in Ui

section, 1Linust, prier fo the Effective Date, provide ERC with a list of all ingredients including

-

- -
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percentage and weight of each ingredient for all Covered Products for which it is scquesting that the
exclusion be applied. In the event that a dispute arises with respect to compliance with the terms of
this Consent Judgment as to any contribution from naturally oecurring lead levels under the Section,
the Parties shall employ good faith efforts to seek entry of a protective order that governs access to
and diselosure of the Confidential Information Pravided. Should a dispute arise, this Seciian is

subject to the meet and confer requirements and attomey's fees provisions set forth in Section 6.2 and

6.3 below.
INGREDIENT NATURALLY OCCURRING AMOUNT OF LEAD

Calcium 0.8 micragrams/gram

Famous Fumarate 0.4 micrograms/gram

Zinc Oxide 8.0 micrograms/gram

Magnesium Oxide 0.4 micrograms/gram

Magnesium Carbonate 0.332 mictagramsfcram

Magnesium Hydroxide 0.4 microgramsfgram

Zinc Gluconale 0.8 mlcrograms/gram !
Potasslum Chioride 1.1 micrograms/gram 7
Cocoa-powder 1.0 microgramigram

3.7  Reformulsted Covered Products
A Reformulated Covered Product is one for which the maximum recommended daily st;rving
on the label contains no more than 0.5 micrograms of lead per day.
3.8 Testing ond Quality Control Methodology
(2) Beginning within one year of the Effective Date, XYMOGEN shall test thrce (3)
randomly selected samples of each of the Covered Products (in the form intended for sale to the end-
user) for lead content. The testing requirement does not apply to any of the Covered Praducts for

which XYMOGEN has provided the wamning specified in Section 3.2.

e
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(b) Testing for lead shall be performed using Inductively Coupled Plasma-Mass
Spectrometry (*ICP-MS") or any otlier testing method subsequently agreed to in writing by the

Partics.
(c) All testing pursuant to this Consent Judgment shall be performed by an independent

third-party laboratory certified by the California Environmenlal Laboratory Accredilution Program or
a laboratory that is registered with the United States Food & Drug Administration,
(d) XYMOGEN shall retain all test results and dociunentation for a period of three (3)

years from the date of cach test. XYMOGEN shall arrange for the laboratory conducting these esis
1o send the test reswits to ERC within 10 days of conducting each test.
(8) XYMOGEN shall test each of the Covered Productsat least once a year for a

minimum of three (3) consecutive years by testing three (3) randomly selected samples of each

Covered Product which XYMOGEN intends to sell or is manufacturing for sale in California, dircetly
selling to a consumer in California, or Distributing into California.

4. SETTLEMENT PAYMENT
4.1 XYMOGEN shall remit a total payment of $170.000.00 (one hundred and seventy

thousand dollars) (“Payment”), which shall be in ful] and {inal satisfaction of all civil penalties,
payment in lieu of civil penalties, and attorncy’s fees and costs, ERC shall allocate payment as

follows:
4.2 $58,100.00 as civil penalties pursuant to California Health and Snfety Code

Section 25249,7(b)(1). Of this amount, §43,575.00 shall be paysble to the Office of Bnvironmental
Health Hazard Assessment ("OEHHA"), end $14,525.00 shall be payable to ERC. (Cal. Health &

Safety Code § 25249.12(c)(?) & (d)). ERC will forward the civil penalty to OEHIIA.
4.3 $3,834.95 shall serve as reimbursement to ERC for its actual costs associated with Lhe

Sr—

enlorcement of this Proposition 65 action.
44  $43,830.36 shall be payable to ERC in Yieu of further civi} penaltes, for the day-1o0-

day business activities such os (1) continued enforcement of Proposition 65, which includes work,

analysis and testing of eopsumer products that may contain Proposition 65 chemicals, focusing on the

same ar similar type of ingestible products that are the subject matter of the current action; (2) the

-9.
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contimied monitoring of past consertt Judgments and setilements 1a engure companies are complying

with Proposition 65; and (3) giving a donation of $2,191.00 to Natural Resonrces Defense Coungil to

address reducing toxic chemical exposures in California

4.5 $45,420.00 shall serve as reimbursement to Lozeau Drury LLP for ERC’s attorney’s
fee and costs and $18,814.69 shall scrve as reimbursement to ERC for its in-house legal fees. |
4.6,  Providing that no oppositiou to a motion to approve this Consent Judgment has been |

filed, XYMOGEN shall make the required payments lo ERC within len (10) days of the Effective

Date, In the eveut that opposition to the Conscnt Judgment has been filed, then X YMOGEN shall
make the required payment to ERC within ten (10) following the earlier of ( 1) expiration of the timne

within which to appeal, il no appeal j8 filed, or (2) exhaustion of any appeals, if an appeal is filed.
XYMOGEN shall make this payment by wirc transfer to ERC’s escrow account, for which ERC wi)l
give XYMOGEN the necessary account information. If an appeal challenging approval of this

Consext Judgment is filed, no payment will be owed nnless the order approving the Consent

Judgment is affinned on appeal.
4.7.  XYMOGEN's failure to remit payment before or on the due date shall be deemed a

material breach of this Agreement.
5. MODIFICATION OF CONSENT JUDGMENT

5.1 This Consent Judgment may be modified only (i) by written agreement and stipulation
of the Parties and (ii) upon entry by the Court of 2 modificd consent judgment.
6. RETENTION OF JURISDICTION, ENFORCEMENT OF CONSENT JUDGMENT
6.1  This Conrt shall retain jurisdiction of this natier to enforce, modify or terminate this

Consent Judgment.
6.2 Any Party may, by motion or application for an order to show cause filed with this

Court, enforce the terms and conditions contained in this Consent Judgment. The prevailing party in

any such molion or application may request that the Court award jts reasonable attoreys’ fees and

costs associaled with such motion or applicetion.

6.3 Prior fo filing any motion or application as described i peragraph 6.2, any Party who |

contends thal any other Party {s violating any tenn(s) or condition(s) of this Consent J udgment shall }

-10-
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meet and confer with the other Pari(ies) 1o attempt to informally resalve any dispute. At least 30 days
prior 1o filing any motion or application with the Court the Party alleging a violation shall provide
written notice fo the Party alleged to be in violation, providing a description of the m;turc of the
alleped violation(s). After providing written notice, the Parties shall make a good faith effort to
resolve any dispute(s). Anmy motion or application filed with the Court shall deseribe the good faith
efforts made to resolve the dispute. If any Party fails to engage in the required informal resalution
process described in this paragraph, then that Party shall not be entitled to racover altomncys’ fecs or
costs, even if successful in any enforcement motion or application.
7. APPLICATION OF CONSENT JUDGMENT

This Consent Judgment shall apply to, be binding upen, and benefit the Parties, and their
respective officers, employees, agents, wholly-owned subsidiaries and subdivisions, and the
suceessars and aséigns of any of them. This Consent Judgment shall bave no application to Covered

Products which are distributed or sold exclusively outside 1he State of California and which are not

used by Califomia consumers

8 BINDING EFFECT, CLAIMS COVYERED AND RELIASED

8.1  BRC on behalf of itself, its agents, officers, representatives, successors, and assigns,
and in the public interest releases (a) XYMOGEN and its past and present parent companies,
subsidiaries, affiliates, and divisions; (b) cach of their respective licensors, Jicensees, franchisors,
franchisees, joint venturers, pariners, vendors, manufacturers, packagers, contractors, and finished
product and ingredient suppliers; (<) each of their respective distributors, wholesalers, retailers, USETS,
packagers and all other entilies in the distribution chain of the Covered Products; and (d) each of the
respective officers, dircctors, shareholders, employees, and agents of the persons and entities
described in (a) throuph (c) above (the persons and entities identified in (a), {b), (<), and (d), sbove,
including the predecessors and assigns of any of them, are collectively referred to as “the Released
Parties”) from all claims for violations of Proposition 65 up through the Effective Dale based on the
Covered Products as set forth in the Notices of Violation and the Complaint. Released Parties do not

include private Jabel customers of XYMOGEN.

« 11 &

[PNSRALEL).STIPULATED CONSENT JUDGMENT




B.2  ERC, on behalf of itself only, and XYMODGEN on behalf of itseif only, hereby release
and discharge all known and unknown claims for alleged violations of Proposition 65 arising from or
relating to the Covered Products as set forth in the Notices of Violation and the Complaint, Itis
possible that other claims not known 1o the Parties arising out of the facts alleged in the Notices of
Violation or the Complaint and relating 1o lead in the Covered Products that wese mantfactured
bafore the Effective Date will develap or be discoverad. ERC, on behalf of itself only and
XYMOGEN on behalf of itscl only, waive California Civil Code Section 1542, which reads as

follows:

“A GENERAL RELFASE DOES NOT EXTEND TO CLAIMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR
AT THE TIME OF EXECUTING THE RELIASE, WHICH IF KNOWN BY HIM OR
HER MUST HAVE MATERIALLY AFFECTED HIS OR HER SETTLEMENT WITH

THE DEBTOR.”

ERC, on behalf of itself only, and XYMOGEN on behalf of itself only acknowledge and undersiand
the significance and consequences of this specific waiver of California Civil Code seztion 1542,
83  Compliance with the terms of this Consent Judgment shall be deemed 1o constitute

conpliance by any releassee with Praposition 65 regarding the Covered Produets as set forth in the

Notices of Violation and the Complaint.
8.4  ERC, on one hand, and XYMOGEN, on the other hand, each release and wajve all

claims they may have against each other for any statemnents or actions made or undertaken by them in

connection with the Notices of Violation or the Complaint. However, this shall not affect or limit any
Party’s right to seek to enforce the terms of this Consent Judgment.
9. CONSTRUCTION AND SEVERABILITY

91  The terms and conditions of this Consent Judgment have been reviewed by the
respective counsel for the Parties prior to its siguing, and each Party has had an opportuni ty to fully
discuss the terms and conditions with its counsel, In any subsequent interpretation or construction of
this Consent Judgment, the terms and conditions shall not be construed against any Parly

32 In the even! that any of the pravisions of this Copsent Judgment is held by a court o

be unenfurceable, the validity of the remaining enforceable provisions shall not be adversely affectec.

13 -
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2.3 Theterms and conditians of this Consent Judgment shall be poverned by and
construed in accordance with the laws of the State of California,
10. PROVISION OF NOTICE

All notices required to be given 1o either Party 10 this Cansent Judgment by the other shall be
in writing and sent to the following agents listed below by: (a) first-class, registered, (b) certified
mail, (b) overnight courier, or (¢) personal delivery to the following
For Environmental Research Center

Chris Heptinstall, Executive Director

Environmental Research Center

3111 Camino Del Rio North, Suite 400

San Diego, CA 52108

With a copy to:

Richard Drury

LUZEHHLJ Drury LLP
410 127 Street, Suile 250
Oalkland, CA 94607

For XYMOGQGEN, Inc.

Brian Blackburn
XYMOGEN, Ine,

6900 Kingspainte Perkway
Orlandp, FL 32819

With a copy to:

Edward P. Sangster

K&L QGates LLP

FFour Embarcadero Canter

Suite 1200
Sop Francisco, CA 94111

11. COURT APPROVAL
11.1  Upen execution of this Consent Judgment by the Parlies, ERC shall file a Motion for

Court Approval. The Parties shall use their best efforts to support entry of this Consent Judgment,
112 Ifthe California Attomey General objects to any term in this Consent Judgment, the

Parties shall use their best efforis to resolve the concern in a timely imanner, and, if possible, prior ta

the hearing on the motion,

-13-
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11.3  Ifthe Court, despite the Parties’ best efforts, does not approve lhis Stipulated Consent |
Judgment, it shall be null and void and have no force or effect.

12. EXECUTION AND COUNTERPARTS

This Stipulated Consent Judgment may be executed in counterparls, which taken together
shall be deemed one document. A facsimile or pdf signature shall be construed as valid and as the
original signature.

13. ENTIRE AGREEMENT, AUTHORIZATION

13.1  This Consent Judgment contains the sole and entire agrecment and understanding of
the Parties with respect to the entire subject matter hercin, and any and &)] prior discussions,
negotiations, commitments and understandings related hereto. No representotions, oral or otherwise,
express or implied, other than those contained herein have been made by any Party. No other
agrcements, oral or otherwvise, unless specifically referred to herein, shall be deemned 10 exist or to
bind any Party.

13.2  Each signatory to this Consent Judgment certifics that Le or she is fully authorized by '
the Party he or she represents to stipulale Lo this Consent Judpment. Except as explicitly provided
herein, each Party shall bear ils own fees and costs.

14. REQUEST FOR I'INDINGS AND FOR APPROVAL
14.0  This Consent Judgment hes come hefore the Court upon the request of the Parties.

The Partics request the Court to fully review this Consent Tudgment and, being fully informed

regarding the matters which are the subject of this action, to:
(a) Find that the terms and provisions of this Consent Judgment represent a good [aith

settlement of all matters raised by the allegations of the Complaint, that the matter has been diligendy

prosecuied, and that the public interest is served by such settlement; and

(b) Make the findings pursuant to California Health and Safety Code Section
25249.7()(4) and approve the Settlement, and this Consent Judgment,
IT IS SO STIPULATED:
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Dated: 'é-/ o/?/a?ﬂ/ 'l

Dated: j/zzf’__/_\.’ /

XVMO(“]"N INC

urreﬁ[ [?0 or President
|

Brian ackburn

APPROVIED AS TO FORM

[[LozZEAU DRURY LLP

: i,_,“ i“ ;/.; /
v (fr2015
F

’U-\H,.-/( bt SO Dated:

Richard Drury i
Counscl for bnwmnmcnlal Research Center

| K&, (‘ATI:.': LLP

/ ﬂ%f‘ Dated: Co/‘//a?bfs‘

Edward P Sangster
Counsel for XY\ID(:TN Inc.

QRDER AND JUDGMENT
Based upon the Parties’ Stipulation, and pood cause appearing (herefor, this Conscnt
Judgment is approved and Judgment is hereby entered according to ils terms.

IT 1S SO ORDERED, ADJUDGED, AND DECRE

. %&10 %Wj é;_ 2005

/

Judge, 7[pcrior Court of the State of Californiu

-

o BRLREM STIPULATED CONSENT JUDGMENT

—— 5 ———— .



