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This Consent Judgment is entered into by and between Plaintiff As You Sow (“As You

Sow” or “Plaintiff”) and Earth Circle Organics (“Earth Circle” or “Defendant”), to resolve claims

against the Defendant raised in the Complaint in the above-captioned action, filed on

A.,2017. This Consent Judgment shall be effective upon entry. As You Sow and

Eatth Circle (collectively “the Parties”) agree to the terms and conditions set forth beloW.
1. GENERAL PROVISIONS |
1.1 Parties
As You Sowis a non-profit corporation dedicated to, among other causes, the protection of

the environment, the promotion of human health, the improvement of worker and consumer rights,

|| environmental education, and corporate accountability. Earth Circle, since July 18, 2013, has

|| employed 10 or more persons and has been a person in the course of doing business for purposes of

the Safe Drinking Water and Toxic Enforcement Act of 1986,-Califomia Health & Safety Code §
25249.5, et seq. (“Proposition 65”). '

1.2 Allegatim}s

As You Sow alleges that Earth Circle has manufactured, impdlted, distributed, and/or sold

| in the State of Califomia certain products containing at least one chemical known to the State of

| Califoria to cause birth defects and other reproductive harm.

1.3  Product Description
The prbducts covered by this Consent Judgment are defined as:
a) Barth Circle Foods Raw & Wildcrafted Dulse (in both leaf and flake form)
b) Earth Circle Organics Balinese Cacao Nibs
¢) Organic Raw 70% Dark Chocolate Raw Cacao Dehydrated Palm Nectar
'd) Organic Balinese Cacao Cashew Clusters
¢) Organic Raw White Mulberries
f) Organic Ecuador Cacao Powder
g) Raw & Oréanic Goji Berries
h) Organic Black Maca Powder

2

i) Organic Red Maca Powder
' CONSENT JUDGMENT [PROPOSED]
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J) Raw Organic Yellow Maca Powder
k) Organic Nori Sheets Raw Vegan

These products are collectively referred to herein as the “Covered Products.” Solely for
purposes of this Consent Judgment, the Parties agree that the Covered Products are or were
manufactured, imported, distributed, sold, and/or offered for sale by Earth Circle in the State of
California.

1.4 Notices of Violation

On July 18, 2014, As You Sow served Earth Circle and various.public enforcement
agencies with a documen‘t entitled Notice of Violation of California Health &LS‘afety Code
$§25249.5, et seq., alleging that Earth Circle was in violation of California Health & Safety Code
§25249.6 for failing to wamn consumefs that Earth Circle Organics Balinese Ca;:ao Nibs
expose users in California to cadmium, a reproductive toxin.

On Septembe; 17,2014, As You Sow served Earth Circle and various public enforcement
agencies with a-document entitled Notice of Violation of California Health & Safety Code *
§25249.5, et seq., alleging that Earth Circle was in violation of California Health & Safety Co;ig
§25249.6 for failing to warn consumers that Earth Circle Foods Raw & Wildcrafted Dulse exposes
users in California to cadnuum, a reproductive toxin.

On April 12, 2017, As. You Sow served Earth Circle and various public enforcement
agencies with a document entitled Notice of Violation of California Health & Safety Code §
25249.5, et seq., alleging that Earth Circle was in violation of California Health & Safety Code §
25249.6 for failing to warn consumers that nine additional Covered Products expose users in
California to cadmium or lead, both of which are reproductive toxins, as follows: Organic Raw
70% Dark Chocolate Raw Cacao Dehydrated Palm Nectar (cadmium); Organic Balinese Cacao
Cashew Clusters (cadmium); Organic Raw White Mulberries (lead); Organic Ecuador Cacao
Powder (cadmium); Raw & Organic Goji Berries (lead), Organic Black Maca Powder (lead);
Organic Red Maca Powder (lead); Raw Organic Yellow Maca Powder (lead); and, Organic Nori
Sheets Raw Vegan (cadmium). ' o |
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No public enforcer has diligently prosecuted the allegations set forth in any of these Notices
of Violation.

15  No Admission

Earth Circle denies the material, factual, and legal allegations contained in As You Sow’s
Notices of Violation and maintains that the Covered Products sold and distributed in Califomia
have been and are in compliance with all laws. Nothing in this Consent Judgment shall be |
construed as an admission by Earth Circle of any fact, finding, issue of law, or violation of law, nor
shall compliance with this Consent Judgment constitute or be construed as an admission by Earth
Circle of any fact, finding, conclusion, issue of law, or violation of law. However, this Section |
shall not diminish or otherwise affect the obligations, responsibilities, and duties under this
Consent Judgment.

1.6 Compliance Date

The term “Compliance Date,” as used herein, shall be 15 days from the date the Court
enters this Consent Judgment.
2. INJUNCTIVE RELIEF

2.1  Product Warnings

~ No later than the Compliance Date, Earth Circle shall provide the follc;wing warning

statement on the packaging of all Covered Products produced, distributed, and/or sold in the State

{of California;

WARNING: This Product contains a chemical known to the State of Cahfom]a to
cause birth defects or other reproductwe harm.

2.2 On or prior to August 30, 2018, Earth Circle shall replace the warning in Paragraph
2.1 with the waming statement in this Paragraph. If the Notice of Violation for a Covered Product
specified that the product contains lead, then the waming statement shall so specify by replacing
the bracketed text in the warning statement with the term “lead.” If the Notice of Violation for 2
Covéfed Product specified that the product contains cadmium, then the waming statement shall so

specify by replacing the bracketed text in the warning statement with the term “cadmium.”

4
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A WARNING: This product can expose you to chemicals including [cadmium or lead],
which is known to the State of California to cause birth defects or other reproductive
harm. For more information go to www.P65Warnings.ca.gov.

23 Earth Circle shall prominently affix or print the warning statement, as set forth in

|| Paragraph 2.1 and 2.2, on the Covered Products’ packaging and labeling. The warning statement

shall be displayed with such conspicuousness, as compared with other words, statements, designs,

or devices on the packaging or labeling of the Covered Products, so as to render the waming
statement likely to be read and understood by an ordinary individual under customary conditions of
purchase and use.

24 Thé Parties agrée that the content and the placement of the waming statement as
shown in Exhibits A and C-K, attached hereto, meet the requirements of Paragraph 2.3 of this
Consent J udgﬁent. The Parties further agree that the content and the placement of the waming
statement as shown in Exhibit B, attached hereto, meets the requi remeﬁts of Paragraph 2.3 of this
Consent Judgment, provided that the formatting of the word “WARNING” shall be changed so
that it has the same size, font, aﬁd spacing as the other text in the warning statement, and is not
obscured by any text in the remainder of the warning statement.

25 IfEarth Cirde sells any or all of the Covered Products (wholesale or retail) to
customers located in California via an intemet site over which it exercises or has the right to
exercise contrql, Earth Circle shall also prominently display the respective waming statements, as
set forth in Paragraph Z.i and 2.2, on the intemet site in conjunction with the Covered Product(s).
The warning statement shall be displayed in thé same type size as the surrounding, non-heading |
text, either: (a) on the same page, without scrolling, as the order form for the Covered Product(s);
(b) on the same page, without scrolling, as the price for the Covered Product(s); or (c) in a dialogue
box that appears and is visible when.a California address for delivery is provided by the consumer,
so long as the dialogue box appears prior to the c('>mp1etidn of the intemet sale and requires‘the
consumer affirmatively to accept receipt of the warning statement set forth in the dialogue box (the

wamning statement in the dialogue box shall be displayed in the same type size as the surrounding,

5
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non-heading text on the screen at the time of the appearance of the dialogue box), as a condition
precedent to completing the sale. |

2.6  IfEarth Circle sells any or all of the Covered Products (wholesale or retail) through
the website of any intemet retailer, or has actual knowledge that any or all of the Covered Products
are sold through the website of any intemet retailer, Earth Circle shall send by first class mail or
overnight delfvery, prior to the Compliance Date, a Ietter requesting that the internet retailer
provide a warning statement in the same mannee as required under Paragraph 2.5. In the letter,
Earth Circle shall request that the intemet retailer respond with a written acknowledgement that it
will comply with Earth Circle’s request. If Earth Circle complies with its obligation to send the
letter request described in this Paragraph, Earth Circle shall not be in violation of this Consent
Judgment if an internet retailer fails to provide the warnings requireéd under Paragraph 2.5.

2.7 Notwithstanding the above, if As You Sow gives notice to Earth Circle that an
internet retailer is seliing any or all Covered Products after the Compliance Date without adequate
warning, as specified in Pa:agraphs 2.5 and 2.6, Earth Circle shall notify the retailer that it must
provide adequate warning within 60 days of As You Sow’s notice to Earth Circle. Ifthe internet
retailer does not provide adequate warning within 60 days of As You Sow’s notice to Eaﬁh Circle,
Earth Circle shall no longer sell the Covered Product(s) to that retailer, until such retailer provides
written acknowledgement that it will provide the wamnings required under Paragraph 2.5,

28  If Earth Circle sells any or all of the Covered Products (wholesale or retail) via mail
order to customers located in California, Earth Circle shall prominently display the warning
statement as required in Paragraph 2.1 or 2.2 in the mail order catalogue in conjunction with the
description and/or listing of the Covered Product(s). The waning statement shall appear either on
the same page as the order form for the Covered Product(s), or on the same page upon which the
price is listed, in the same type size as the surrounding, noh-heading text. The warning statement

shall be added in the first print run of the mail order catalogue on or after the Compliance Date.
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3. MONETARY RELIEF |

3.1 Asreimbursement for As You Sow’s attomeys’ fees and costs and for civil penalties
and additional settlement payments, Earth Circle agreés to make a total payment of $65,960.00
(“Total Monetary Relief”) according to the following breakdown:

3.2 Civil Penalties: Earth Circle shall pay atotal of $11,500 as a civil penalty pursuant

to California Health & Safety Code §25249.12(c)(1) & (d), with 75% of the funds to be remitted to

the Califomia Office of Environmental Health Hazard Assessment by As You Sow.

3.3 Additional Settlement Payment: Earth Circle shall pay $8,500 to be used by
As You Sow for grants to California non-profit organizations and by the As You Sow
Environmental Enforcement Fund. These furids shall be used to reduce or remediate exposures to
toxic chemicals and to increase consumer, worker, and community awareness of the health hazards
p(;sed by toxic chemicals in Califomia. In deciding among grant proposals, the As You Sow Board
of Directors (“Board”) takes into consideration a number of important fac;tors, including: (1) the |
nexus between the harm done in the underlying case(s) and the grant program work; (2) the
potential for toxics reduction, prevention, remediaﬁon, or educational benefits to Califomia citizens
from the proposal; (3) the budget requirements of the proposed grantee and the altenate funding
sources available to it for its project; and, (4) the Board’s assessment of the proposed grantee’s
chances for success in its program work. As You Sow shall eﬁsure that all funds will be disbursed
and used in accordance with As You Sow’s mission statement, articles of incorppration, bylaws,
and applicable state and federal laws and regulqtions.

34  Attorneys’ Fees and Costs: Earth Circle shall pay $45,960 for attomeys’ fees and
costé.

3.5 Schedule of Payment: The funds set forth above shall be paid according to the
following schedule and in the following form of payment, except that Earth Circle may accelerate
any of these payments at any time if it so chooses:

a $21,480 within 60 days of the date the Court approves this Consent
Judgment in the form of: one check made payable to As You Sow in the amount of $20,000 and

one check made payable to Altshuler Berzon in the amount of $1,480.
7
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b. $11,480 within six (6) months of the date the Court approves this Consent
Judgment in the form of: one check mgde payable to Altshuler Berzon in the amount of $8,500 and
one check made payable to Shute, Mihaly & Weinberger in the amount of $6,480.
c. $11,000 within twelve (12) months of the date the Court approves this
Consent Judgment in the form of: one check made payable to Altshuler Berzon in the amount of
$5,500 and one check made payable to Shute, Mihaly & Weinberger in the amount of $5,500.
d $11,000 within eighteen (18) months of the date the Court approves this
Consent Judgment in the form of: one check made payable to Altshuler Berzon in the amount of
$5,500 and one check imade payable to Shute, Mihaly & Weinberger in the amount of $5,500.
e $11,000 within twenty-four (24) months of the date the Court approves this
Consent Judgment in the form of: one check made payable to Altshuler Berzon inv the amount of
$5,500 and one check made payable to Shute, Mihaly & Weinberger in the amount of $5,500.
4, CLAIMS COVERED AND RELEASED '
4.1  AsYou Sow’s Release of Earth Circle
As to the chemical identified in the Notice of Violation for each Covered Product, this
Consent Judgment is a full, final, and binding resolution between Earth Circle and As You Sow, on
behalf of itself and in the public interest, of any violation of Proposition 65 that was or could have
been assefted by As You Sow, and its past and current agents, representatives, attorneys,
successors and/or assignees, against Earth Circle, and each of its parents, subsidiaries, affiliated
entities under common ownership, directors, officers, members, shareholders, equity holders,
efanOyem, and attorneys, for that Covered Product as it was manufactured, imported, distributed,
sold, and/or offered for sale by Earth Circle in California before the Compliance Date.
Furthermore, this Consent J udgment is a full, final, and bindinglresolution between Earth
Circle and each entity to whom Earth Circle directly or indirectly distributes or sells any or all of
the Covered Products including, but not limited to, downstream distributors, wholesalers,
customers, retailers, franchisees, cooperative members, and licensges, based on their failure to
warn about alleged exposures to the chemical identified in the Notice of Violation for each.

Covered Product manufactured, imported, distributed, sold, and/or offered for sale by Earth Circle
8
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in California before the Compliance Date.

This release is provided by As You Sow and is not a releasé on‘behalf of (he public,

42  Earth Circle’s Release of As You Sow

Earth Circle and its past and current agents, representatives, attorneys, successors, and/or
assignees hereby waive any and all claims against As You Sow and its parents, subsidiaries,
officers, directors, employees, agents, insurers and representatives, and its successors and assigns

(“As You Sow Releasees™), for any and all actions taken or statements made (or those that could

|| have been taken or made) by As You Sow and its attorneys and other representatives, whether in

the course of investigating Proposition 65 claims or seeking to enforce Proposition 65 against
them in this matter or with respect to the Covered Products.
5. SEVERABILITY
| If, subsequent to the execution of this Consent Judgment, any of the provisions of this

Consent Judgment are deemed by a court to be unenforceable, the validity of the remaining
enforceable provisions shall not be adversely affected.
6.  GOVERNING LAW

The terms of this Consent Judgment shall be governed by the laws of the State of California
and apply within the State of California. Nothing in this Consent Judgment shall be interpreted to
relieve the Parties of any obligation to comply with any pertinent staté or federal toxics control
law. | |
7. MODIFICATION '

This Consent Judgment may be modified only by a written agreement of the Parties.
8. ENFORCEMENT OF CONSENT JUDGMENT ©

No party may apply to the Court to enforcé this Consent Judgment, unless that Party has
first provided 30 days written notice (“Notice Petiod”) pursuant to Section 11 of this Consent |
Judgment to the other Party of any alleged violations of this Consent Judgment, Additionally, the
Parties agree to 'meet and confer to resolve any alleged violations of this Consent Judgment during
the 36-day notice period, and further agree not to apply to the Court to enforce this Consent

Judgment until expiration of the Notice Period. If the prevailing party in any action enforcing this

9
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Consent Judgment seeks to recover its reasonable attomeys’ fees and costs, it shall do so under the
provisions of Code of Civil i’rooedure §1021.5.
9. DURATION OF CONSENT JUDGMENT

This Consent Judgment shall terminate seven years after the Compliance Date unless the
term of this Consent Judgment is extended by agreement of the Parties.
10.  PROVISION OF NOTICE

Unless specified hefein, all correspbndence, payments and notices required to be provided
pursuant to this Consent Judgment shall be in writing and (i) personally delivered; (i) sent by first-
class registered or certified mail with retum receipt requested; or (iii) sent by overnight courier, to
one Party by the other Party at the following addresses:

For As You Sow:

As You Sow-Foundation

Attn: Danielle Fugere, President and Chief Counsel
1611 Telegraph Street, Suite 1450

Oakland, CA 94612

Tel: (510) 735-8158

With a copy to:

Barbara Chisholm

Tony LoPresti

Altshuler Berzon LLP

177 Post Street, Suite 300
. San Francisco, CA 94108

Tel: (415)421-7151

and

Ellison Folk

Laura D. Beaton

Shute; Mihaly & Weinberger LLP
396 Hayes Street :
San Francisco, CA 94102

Tel: (415) 552-7272

For Earth Circle:
Eric Botner
Earth Circle Organics
355 Crown Point Circle, Suite D
Grass Valley, CA 95945

With a copy to:

10
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Melissa A. Jones

Bao Vu

Stoel Rives LLP

500 Capitol Mall, Suite 1600
Sacramento, CA 95814-3361
Tel: (916) 319-4658

Any party may specify in writing to the other party a change of address to which all

notices and other communications shall be sent.

11.  COUNTERPARTS; FACSIMILE AND SIGNATURES

each of which shall be deemed an ori ginal, and' all of which, taken together, shall constitute one
and the same document. ‘ _
12.  COMPLIANCE WITH HEALTH & SAFETY CODE §25249.7(f)

As You Sow agrees to comply with the reporting requirements referenced in Health &
Safety Code §25249.7(f).
13. AUTHORIZATION

The undersigned are authorized to execute this Consent Judgment and have read,

understood, and agreed to all of the terms and conditions contained herein.

[ The remainder of this page left blank intentionally - signature page follows ]
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APPROVED AS TO FORM:

Dated: ’Aalﬁv//[% /0 , 2017

Date %h\‘ o

SO AGREED:

Dated: :”/ [S ,2017

b&ted: 8[4%(1 _ 2017

ALTSHULER BERZON LLP

By

Barz}{ Khisholm
Attgrncys for Plaintiff As You Sow -

STOEL RIVES LLP

By

Bao M Vu
Attorneys for Defendant EARTH CIRCLE
ORGANICS

AS YW

Name /@M/Jg"'/ Zé/o‘/}«—
Title %

EARTH. .E ORGANICS
By %z —
Neme _{{gvB Lkb&\aﬂ\

Tite Pediped )/ (07
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Paragraph 3.5(b) of the consent judgment is amended to read as follows:

b. $11,480 within six (6) months of the date the Court approves this Consent Judgment
in the form of: one check made payable to Altshuler Berzon ixi the amount of $7,980 and one check
made payable to Shute, Mihaly, & Weinberger in the amount of $3,500.

SO AGREED:

Dated:_§ /23 2017 AS YOU SOW |
!/
' By // 44'
Name_Ml//M
1727]

Title

Dated: %(’%t\(“,} 2017 EARW |
By 7. aii ] ‘
| Name At il

Tite g vpet [ (€S

_ -2- .
‘CONSENT JUDGMENT {FRIOPOSEIS]
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I ‘ .
|IT 1S SO ORDERED AND ADJUDGED:

The Court hereby incorporates the terms of this Consent Judgment into this Order. Ifa

Party violates the provisions of this Consent Judgment, this Court retains jurisdictin over this

matter. _
Dated: _ ‘Z,//{ 2017

JUDGE OF THE SUPERIOR COURT

Stephen Pulido

' 13
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feet where Ilttle else survcves Maca is a, root vegetable beheved*fo help
increase: energy, reduce fahgue andi lmprove hbldo Ancnent Incan ®
warriors weré legendary for consuiming generoUs dmolints of maca |n
preparation-for batﬂe significantly maximizing their stamina and.energy
levels. Maca is an adaptogen, facilitating the body’s ability to adapt to
and regulate stress responses and balance hormones, Today, athletes
of all types benefit from daily maca consumption. Earth-Circle Organics'
Maca Powder is 100% raw and certified organic, packed with vitamins
and minerals for healthy, sustained energy.*

P s, Earth Circle Organics’
{ o maly flavor of EGO );; Signature Cacao Drink
| to blend well with both

sweet and savory
recipes. Add some to:

Alow glycemic, warming energy
drink and a favarite recipe from
ECO Founder, prepared
exclusively with ECO Superfoods.

« Smoothies and shakes :‘
moothies and shakes | Mix well with hot water.

+ Cakes and pastries |
» Homemade chocolate ,‘

Nutrition Facts
Serving Stze 1 tesspocn (6 gb
Sorvings Pas Cuntalnes 91
Amount Rer Serving
Calortes 30 Calorisan from Fd

¥ LT

g
2
2
sl

OO Yruey moy be “gnar
a h-mman .n mnnhw--h

TR 1] - wg
WEn.  lew \‘Nn mp 2%
i vraatrry Ao flan VA g 0wy
e T YA JM .mmg
nulltuw “th ny Mg

""l""“
grde {ar 3 ¢ )

% * 21sp. Cacao
* Energy bars " Powder
N . __é/f + 21sp. Coconut
DAL ISE R IGS S Sugar. or to
Th tat ts h t T
v ses atemen no ¢
bee% evaluaet‘;‘d b)? thaev:ood ;ot:zehfaca

and Drug Administration. This
product is:not intended to™
"diagnose tréat, cure, or

. puventany dlsease 7/

|

MAPT Bow_1005_0817

20203 o,

Ingredients: organic raw maca
powder

Product of Peru

LN\WARNING: Consuming this product
can expose you o chemicals includk
Lead. which is known 1o the State o
Galifornia 1o cause birth defects or other
reproductive harm. For more informa-
tion go 1o www.P65Warnings.ca.gov




= . S O P .ﬁ I B - R SR
o - " PR PRINRUE SINERRE. 3% ACTS SRERP RPN Tt Tl L
s . S A e S S RN e i




o EXHIBIT K






. >_ contains protein. fiber, potassium, and magnesium. ECO Nori Sheets are certified organic. certified kosher, vesa

non-GMO.

Our nori seaweed is cultivated in certified organic growing waters. Afta
harvesting, the nori leaves are washed and épread thinly to dry. then gently
milled to create a smooth texture Instead of being toasted the seaweed
remains raw and natural. preserving the wealth of enzymes, vitamins and

nutrients. Earth Circle Organics supplies the highest quality. organic and raw
non that we have found availabie anywhere in the world.

RAW NORI ROLLS

e AT R

+« ECO Nori Sheets

« Favorite Fish. Shrimp or
Seasoned Tofu

* Raw Veggies Sliced into Long
Strips: Carrots, Cucumbers, Bell
Pepper, or Mushrooms

* Prepared Sticky Rice

Place a sheet of organic neri on a flat surface Cover 2/3 of the nori sheet with
a thin layer of sticky rice, using a paddle or spoon lo spread evenly.

Position sushi fillings lengthwise in the center of the sheel on top of the rice.

Begin rolling the nori from the edge covered with rice towards the opposite end,
keeping the sushi fillings in the center. Dampen the uncovered edge of the nori
with water to help seal the roll, and press together to help firm and shape.

Slice the rolls into small, bite-sized pieces using a sharp knife and serve

SWN10_1002 0517

94932 00221

€ autuon. Thls packagelcontainstal

Ot e DaO e ACIICA e keep thehroduct

ryDo oteat§Keeploutohthelisachof,children

Nutrition Facts

10 servings per container

Serving size

Amount per serving

1 sheet (2.5g)

Calories 10
% Dally Value*

Total Fat Og 0%
Saturated Fat0g 0%

' Trons Fat 0y o
Cholesterol Omg 0%
Sodium 15mg 1%
Total Carbohydrate 19 0%
Dietary Fiber 1g 4%

Total Sugars Og

includes Og Added Sugars 0%
i f‘rololn 19

Vitamin D Omcg 0%

| Calcium 12mg 0%

 1ron Omg 0%

‘Potassium 41mg 0%

"Tha 5 Dasty Valus tells you how much & msien! t 8
861ving of (000 contribuies 10 8 Gdidy divt 2.000 cakries 8

day-is used for general nulrition sdvice.

Ingredients: Organic Nori

Product of China

&WA!MM This product cz
you to chemicals inciuding.

which is known to the State of Calfl¥é

to cause birth defects or oths

PAUBUTEATSG0 W wi: earthcnrdeorganm
Certified Organigby Org fi




