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Brian C. Johnson, State Bar No. 235965
Josh Voorhees, State Bar No 241436
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710-2565
Telephone: (510) 848-8880

Facstmile: {510) 848-8118

Attorneys for Plaintiff
LAURENCE VINOCUR
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SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

UNLIMITED CIVIL JURISDICTION

LAURENCE VINOCUR,
Plaiatitt,
V.
WESTFIELD OUTDOOR, [NC, e of.,

Defendants.

Case Mo, RG18754189

ROVOSEDL JUDGMENT
URYWANT TO TERMS OF
PROPOSITION 63 SETTLEMENT
AND CONSENT JUDGMENT AS TO
DEFENDANT KMART
CORPORATION

Date:  January 5, 2016

Time: 230 pm

Dept. 17

Judge: Hon George C Hernandez, Jr

Reservation No. £+ 689474

INTPURSUANT 1O TERMS OF PROPOSTTION 65 SETFLEMENT AND CONSENT UDGMENT
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Plaintift, Laurence Vinocur, and defendant, Kmart Corporation, having agreed through
their respective counsel that Judgment be entered pursuant to the terms of their settlement
agreement in the form of a Consent Judgment, and following this Court’s issuan‘ce of an Order
approving this Proposition 65 settlement and Consent Judgment on January 3, 2016:

[TIS HERERY ORDERED, ADJUDGED AND DECREED that, pursuant to Health and
safety Code § 25249.7(£)(4) and Code of Civil Procedure § 664.6, judgment is hereby entered in
accordance with the terms of the Congent Judgment attached hereto as Exhibit 1. By stipulation
of the parties, the Court will retain jurisdiction to enforce the settlement under Code of Civil

Procedure § 664.6.

T 15 50 ORDERED.

Dated: f / (7/ {j] (}"@{; é::» //)ﬁ*/(/ {/\f’v V”\"?V

NIpGE OF ﬁHE SUPERIOR COURT
GEORGE C. HERNANDEZ, JR.

i )(Jl\u f PL RS0 J \f\' TTO TFr’\.‘/{% OF PROP{)@{ TION 63 ‘»i" fTL LM’*;\ TAND ¢ CONSENT JbD(n\/ NT
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Brian C. Johngon, State Bar Na. 235965
Josh Voorhees, State Bar No. 241436
THE CHANLER GROUP

2560 Minth Street

Parker Plaza, Suite 214

Berkeley, CA 94710

Telephone: (510) 848-8880

Facsimile:

(510) 848-8118

Attorneys for Plaintiff
LAURENCE VINOCUR

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA
UNLIMITED CIVIL JURISDICTION

LAURENCE VINOCUR Case No. RG15754189
Plaintiff, [PROPOSEDICONSENT JUDGMENT A8
TO DEFENDANT KMART
V. CORPORATION
WESTFIELD OQUTDOOR, INC., et o, (Health & Safety Code § 25249.6 ¢t seg. and
Code of Civil Procedure § 664.6)
Defendants.
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i INTRODUCTION

1.1 Parties

This Congent Judgment is entered into by and between plaintiff Lavrence Vinocur
{(*Vinoour”) and defendant Kmart Corporation ("Kmart™), with Vinocur and Kraact each referred to
individually as & “Party” and collectively as the “Parties.”

1.2 Plaintiff

2y

Vinocur is a resident of the State of California who seeks 1o promote awareness of

exposures o toxic chemicals, and to improve human health by reduc sing or eliminating harmful

substances contained in consumer and commercial products,
1.3 Defendant

53

Emart employs ten or move individuals acd is a person in the course of doing business for

<

purposes of the Sate Drinking Water and Toxic Enforcement Act of 1986, California Health and
Safety Code section 25249.5 ef seq. (“Proposition 657).

1.4 Ceneral Allesations

Vinocur alleges that Kmart sells and/or distributes for sale in Californ 2, tents and shelters
that contain tris{1,3-dichloro-2-propyl) phosphate “TDCPPY and that Kmart does 50 without
providing the health hazard waening required by Proposition 65,

1.3 Produst Description

For purposes of this Consent Judgment, “Tent” means a tempor ary, structored, and vortable

r

snclosurs intended for sleeping outdoors, made of fabric stretched over, and supported by, one ot
& ! ¥

o

wore poles or frame, attached to pegs driven into the ground. “Private Label” means a produot

1L

manvtactured on behalf of Kmart or distributed under the Kinart narme, and oa ckaged for sale under

by

& trademark owned by Kmart., The products covered by this Consent Judgment are Privaie Label

[S Q<X

:

Pents containing TDCPP that ave sold or distributed for sale in California by Kmart wncluding, but

not limited to, the Northwest Territory Sierva Dome Tews, Stvle BEMTT20907.3, KSNHO-03734934-

280037349342, UPC# 8 18655 00644 [, All such Private Label Tent products containing

..;

2y
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TDCPP that are sold in California by Kmart are referred to collectively hereinafter as the
“Products.”

1.6 Notice of Violatien

On October 24, 2014, Viroour served Kmart and the requisite public enforcement agenicics
with a 60-Day Notice of Vielation (*Notice™), alleging that Kmart viotated Proposition 63 when it
failed to warn its customers and consumers in California that the Products sxpose users to TDCPE,
To the best of the Parties” knowledge, no public enforcer has commenced and is diligently
prosecuting gn action o enforce the allegations set forth in the Notice.

L7 Complaint

On January 8, 2015 Vinocur commenced the ingtant action, naming Kimart as a defendant
for the alleged violations of Proposition 63 that are the subject of the Notice. Thereafter on
February 3, 2015, Vinocur filed a First Amonded Complaint, the operative pleading in this action
(“Complaint™).

1.8 No Admission

Kmart denies the material, factual, and legal allegations contained in the Notice and
Complaint, and maintains that all of the products it has sold or distributed for sale iu California,
including the Products, have been, and are, in compliance with all laws. Nothing in this Consent
Judgment shall be construed as an admission by Kmart of any fact, finding, conclusion of law, issus
of law, or violation of law, nor shall compliance with this Consent Judgment constitute or be
construed as an admission by Kmart of any fact, finding, conclusion of law, issne of law, or
victation of law. This Section shall not, however, diminish or otherwise affect Kmart’s obligations,
responsibilities, or duties under this Consent Judgment,

1.9 Jurisdiction

For purposes of this Consent fudgment only, the Parties stipulate that this Court has
jurigdiction over Kmart as to the allegations in the Complaint, that venue is proper in Alameda
County, and that the Court has jurisdiction to enter and enforce the provisions of this Consent

Judgment pursuant to Proposition 65 and Code of Civil Procedure section 664.5.

L)

CONSENT JUDGMENT AS TO DEFENDANT KMART CORPORATION
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1.1 Effective Date
For purposes of this Consent Judgment, the term “Effective Date” shall mean the date that
the Court grants the motion for approval of this Consent Judgment contemplated by Section 3.

2. JUNCTIVE SETTLEMENT TERMS

Kraart shall not gell in Californda any Products manufactured after September 1, 2015,

sxoept Relormulated Products,

For purposes of this Consent Judgment, “Reformulated Products™ are dofined as Products witha

maximum concentration of no more than 25 parts per mullion each of TDCPP or tris(2-
chloroethyl)pbosphate (“TCEP™), when analyzed pursuant to U.8. Environmental Protection
Agency testing methodologies 8141, 3545 and/or 8270C, or other methodolngies utilized by state or
tederal agencies for the purpose of determining TDCPP content in a solid substance. Kaart isnota
seller of, and shall not be responsible for, praduets offered by third parties on websites hosted by

Kmart or its affiliates,

3. MONETARY SETYTLEMENT TEBRMS

3.4 Payments Pursuaut fo Health and Safety Code § 28249.7() %)

Pursuant to Health and Safety Code section 25249.7(0)2), and in settlement of all the
claims referred to in this Consent Judgment, Kmart shall pay $40,00¢ in civil penaliies in
accordance with this Section. Hach penalty payment will be allocated in accordance with California
Health & Safety Code § 25249, 12(c)( 1) & (d}, with 75% of the funds remitted to the California
Office of Bnvironmental Flealth Hazard Assessment (COEHHA”)Y gnd the remaining 25% of the
penalty payment remisted to Vinoeur. Visocur’s counsel shall be responsible for remitting Kmart's
penalty payment{s) under this Consent Judgment to OEHHA.

301 foitial Civil Penalty. Kmart shall make an initial civdl penalty payment of
$12,000. Kroart shall provide its payment in a single check made payable to “Laurence Yirocur,
Client Trust Account” to be delivered to the address provided in Section 3.4, below.
3.4.2  Fipal Civil Penalty, On Gctober 30, 20135, Kmart shall make a fanal civil

i

penalty payment of $28,000. Pursuant to title 11 California Code of Regulations section 3203(¢),

COMBENT JUDGMEDNT AS TO DEFENDANT KMART CORPOR RATION
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Vinocur agress that the final civil pepalty payment shall be waived in its entirety if, no later than
October 20, 2015, an officer of Kmart provides Vinoour with a signed declaration certifying that all
of the Products manufactured for sale in California on or after September 1, 2015, are Reformulated
Products, and that Kmart will continue to have manufactured for sale in California only
Raformulated Products in the future. The option to provide a declaration certifying sarly
reformulation in lieu of making the final civil penalty paymaent otherwise required by this ?’ecam ig
a material term, and time s of the essence.

3z Bebmbursement of Affornsys” Foss and Costs

The Parties acknowledge that Vinoour and bhis counsel offered to resolve thiz dispute
without reaching terms on the amount of fees and costs to be relrnbursed (o them, thereby leaving
the iasue to be resolved afler the material terms of the agreement had been seuled. After the other
settiement terms had heen finalized, the Parties nogotiated 4 resolution of the compensation due to
YVinocar and his counsel under general contrast principles and the private attorney general docirine
codified at California Code of Civil Procedure § 1021.5. For all work performed through ¢
mutual execution of this agreement and the Court’s approval of the same, but exelusive of feas and

costs on appeal, i any, Kmart shall reimburse Vinocur and his counsel $41,000. Kmnart’s

payment is to be delivered within ten daye of the Effective date in the form of a chenk payable

=
[

“The Chanter Group.” The relmbursernent shall cover all fees and costs tneurred by Vinocour,

including but not timited (o the costs of investigating, bringing this matter to Kmart’s attention,

litigating, negotiating a settlement in the public interest, and obtaining the Court’s approval of the

same

3.3 Payvmest Address

All payments required by this Consent Judgment shall be delivered o the following
address

The Chanler Group

Attn: Proposition 65 Controller
2560 Minth Sues

Parker Plaza, Suite 214
Berkeley, CA 94710

Ok le JUDGMENT A3 TO DEFEMDANT KMART CORPOBATION
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3.4  Payment Timing/ Luforcement of Paywment Terms

With the exception of the final civil penalty payment required by Section 3.1.2, Kmart shall
detiver all payments required by this Consent Judgment to Vinocur’s counsel within five days of
the Effective Date. In the event that any payment required by this Consent Judgment, including
the Section 3.1.2 final civil penalty, is untirnely, the Parties agres and acknowladge that (a) Kmart
shall be liable f¢ Vinwour for 10% simple intersst on any unpaid amount(s); (b} Vinoouw may seck
to enforce Kimart’s payment obligations under general contract principles and Code of Civil
Procedurs sectiona 664.6; and {¢) Vinocur shall be entitled to any Fees incurred veoovering such
settlement payments pursuant to general contract principles and Code of Civil Procedure section
1021.5
4. CLAIMS COVERED AMD RELEASED

4.1 Yinocur’s Releass of Proposition 63 Clabws

Vinocur, acting on his own behalf and in the public interost, releases Kanart and its parents,
subsidiaries, affiliated entities under cowunon ownership, divectors, officers, smployees, and
attorneys (“Releasees”) for any violations arising under Proposition 65 for unwamed exposures to
TRCPP from Products distributed or sold by Kmart prior {o the Effective Date, as set forth in the
Notice. Compliance with the terrag of this Consent Judgment constitutes compliance with
Proposition 65 by Kmart with respect to exposures to TDCPE from Products manufacturad, sold or
distributed for sale by Kimart afier the Bffective Dat

42  Vinoeur's Individual Release of Claiims

YVinoeur, in his individual capacity only and sot in his representative capaeity, also provides
a release to Kimart and Releasces, which shall be effective as g full and final aceord and satisfaction,
as a bar to all actions, causes of action, ohligations, costs, expenses, attorneys’ fees, damages,
logses, clajms, Habilities and demands of Vinocur of any natiwe, character or kind, whether known
or unknowr, suspected or unsuspected, arising out of alleged or actual exposures to TDCPP or
TCEP in Products manufactured, distributed or sold by / Dietendant before the Effective Date,

4.3 Homart's Beleass of Vinoeur

CONSENT JUDGMENT A3 TO DEFENDANT KIAR T CORPORA
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Kinart, on it3 own behalf and on behalf of its past and current agents, representatives,
attomeys, successors and assigns, hereby waives any and all clabms against Vinocur and his

attorneys and other representatives, for any and all actions teken or statements made by Vinocur

and his attormeys and other reprosentatives in the course of investigating claims, secking to enforce

Proposition 65 against it o this matter, or with respect to the Products.

A, COURT APPROYAL

This Consent Judgment is not effeciive uatil i1 i3 approved aod entered by the Court and

P 3

shall be null and vold i, for any resson, it is not approved and entered by the Court withis one yes

after it has been fully executed by all Parties. The Parties agree to support the entry of this

agresment 88 o judginent, and 1o obtain the Court’s approval of their settlement in a timely manner.

The Partiss acknowledge that, pursuaat to California Health and Safety Code section 25249.7{), 2
noticed motion s required for judicial approval of this Clonsent Judgment, which motion Vinocur

shall draft and file and Kmart shall support, appearing at the hearing if so requested. If any third-

party objection to the motion is filed, Vinocur and Kmart agree to work together to file a reply and

anwear af any hearing This provision is o material component of the Conseat Tudsment and shall
2 J ] - £

b troated a8 such in the event of a breach,

5. SEVERABILITY

{f, subsequent to the Cowt’s approval and entry of this Consent Judgment as a judgment,

any provision of this Consent Judgment i3 held by a court to be unenforceabls, the validity of the

5%

H

remaining provisions shall not be adversely affected.

7. GOVIRMING LAW

The terms of this Consant Judgmend shall be governgd by the laws of the State of California

and apply within the State of California. In the event that Proposition 65 i3 repealed, presmpied, or

S

is otherwise rendered inapplicable by reasen of law generally, or as to the Produets, then Kmart
may provide Vinoowr with written notice of any asserted change in the law, and shall have no

1EL

firther obligaticns pursuant to this Consent Judgment, with respect to, and to the extent that, the

A% TO DEFENDANT KMART CORPORATION

l 0?’" {3/7




LS B N

N

Products are so affected. Nothing in this Consent Judgment shall be interpreted to relieve Kmart
from ifs obligation to comply with any pertinent state or federal law or regulation.

8, DISMISSAL OF SEARS HOLDING CORTORATION

Within 15 days of Vinocur’s receipt of Kmart’s payment of the initial ¢ivil penalty and
attorneys’ fee reimbursement required by Sections 3.1.1 and 3.2, Vinocur agrees to file a request for
a disrnissal with prejudice as to defendant Sears Helding Corporation.

Unless specified herein, all correspondence and notice required by this Consent Judgment
shall be in writing and seat by: (i) personal delivery, (ii) {irst-class registered or certified mail,
return receipt requested; or (iii) a recoguized overnight courier to any Party by the other at the

e

tollowing addresses:

To Kmart: To Vinocur:

Attn: Legal Department Attn: Proposition 65 Coordinator
Kmart Corporation The Chanler Group

3333 Beverly Road 2560 Ninth Street

Hoffman Estates, 1L 60179 Parker Plaza, Suite 214

" Berkelsy, CA 94710-2565
With a copy to:

Michael Stes!

Morrison & Foerster LLP
425 Market Street

San Franciseo, CA 94105

Any Party may, from time to time, specify in writing to the other Party a change of address to
which all aotices and other communications shall be sent.

i4. COUNTEBRPARTS, FACSINMILE AMD PDF SICGNATURES

This Consent Judgment may be cxecuted in counterparts and by facsimile or portable
document format (pdf) signature, cach of which shall be deemed an original and, all of which, when

taken together, shall constitute one and the same document.

CON—SEH;E“ JUDGMENT AS TO DEFBN DANT KMART CORPORATION
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1. COMPLIANCE WITH REPORTING REQUIREMENTS

Vinocur and his counss] agres to comply with the reporting form requirements referenced in
California Health and Safety Code section 25249.7(f).

12,  MODIFICATION

This Cousent Judgment may be moditied only by: (i) 2 written agresment of the Parties and
the estry of & modified Consent Judgment by the Court thereow; or {if) upon a successful motion of
any party and the entry of a modified Consent Judgment by the Court thereon.

13, AUTHORIZATION

The undersigoed are authorized to execute this Consent Judgment on behalf of their
sspective Parties and have read, understood, and agres to all of the terms and conditions of this
Congent Judgment.
w;:@mm/ ) ACREED TO:

Q:zi?f»-af;;,;&f i/“w %;;’;’7;” éf” 1474~

kit

PAURENCE VINOCUR KMART CORFORATION
"/'7 .
Ry Qﬁxg&r;g*’ g, é:‘z?“;ﬁ*;i
Dated:  11/13/2015 , N ;‘ﬁ, (Print Name)
Tts: ¥, ?;’i“i,ﬁ wha f‘%*«:f%fi@’%ég {fﬁws“@g
’ " {Title)

Sated: fi!;%g/’i?

COMIENT TUDGMENT AS TO DEFENDANT EMART CORPORATION
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