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Christopher C. Moscone, State Bar No. 170250
Laurence D, Haveson, State Bar No. 152631
MOSCONE EMBLIDGE & OTIS LLP

220 Montgomery Street, Suite 2100

San Fra 11Cisco Cnfy erf'or Co

San Francisco, CA 94104 NOV 16 2015
Tel. (415) 362-3599
Fax: (415) 362-2006 BY'CLFd%OF TH T
Attorneys for Plaintiff " Depity Clavic ™
LAURENCE VINOCUR,

' SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO
LAURENCE VINOCUR, Case No. CGC-15-543700
PlaintifT,
_{PROPOSED] JUDGMENT PURSUANT

v,

SHEDRAIN CORPORATION, and DOES
I -100, inclusive,

Defendants.

TO TERMS OF PROPOSITION 65
SETTLEMENT AND CONSENT
JUDGMENT

(Health & Safety Code § 25249.5 et seq.)

Date: November 16, 2015
Time:  9:30 am.
Dept: 302

Judge:  Hon. Ernest H, Goldsmith

Reservation No.: 092111 16-07

FPREPESEB] JUDGMENT

I Case No CGC-15-543700
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In the above-entitled action, plaintiff Laurence Vinocur and defendants ShedRain
Corporation, having agreed through their respective counsel that Judgment be entered pursuant

to the terms of their settlement agreement in the form of a [Proposed] Consent Judgment

(“Consent Judgment™), and following this Court’s issuance of an Order approving this
Proposition 65 settlement and Consent Judgment on Voo, W, 2015, |

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuéant to California
Health & Safety Code § 25249.7(f)(4) and California Code of Civil Procedure § 664.6, Judgment

is entered in accordance with the terms of the Consent Judgment attached heretb as Exhibit A.

By stipulation of the parties, the Court will retain jurisdiction to enforce the settilement under

Code of Civil Procedure § 664.6.

IT IS SO ORDERED.

Dated: NOY 1 i) 7015

[PROPOSED] JUDGMENT 2 Case No CGC-15-543700
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| Christopher C. Moscone, State Bar No. 170250

Lautence D, Haveson, State Bar No. 152631
MOSCONE EMBLIDGE & OTIS LLP

220 Montgomery Stregt, Suite 2100

San Francisco, CA 94104

Telephone: (415)362-3599

Facsimile: (415) 362-2006

| Attorneys. for Plaintiff

LAURENCE VINOCUR
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN FRANCISCO-- UNLIMITED CIVIL JURISDICTION

LAURENCE VINOCUR, CaseNo: CGC-15-543700

Plaintif, S
[PROPOSED] CONSENT JUDGMENT
V.

SHEDRAIN CORPORATION, and DOES
1 -100, inclusive, '

Defendants,

1. INTRODUCTION

1.1 Parties

Thieparties to this Consent Judgment (*Consent J udginent™) are Plaintiff Lavrence

Vinocur (“Vinotur™y on the oie hand, dnd Defendant ShedRain Corporation (“ShedRain”y-on the

1 other hand (each a “Party” and collettively “Parties™),

1.2 Plaindiff

Vinocur i$ an individual residirig in the State of California who secks to promote
awareness of exposures 1o toxic chemicals and to improve human health by reducing or
elimittating hazardéus substances:-contained in consumer prodicts.

1.3 Defendant

ShedRain employs fen ot more persons, and each is:a person in the course of doing

business for purposes of the Safe Drinking Water and, Toxie Enfotcement Aet of 1986, Health

and Safety Code section 25249.6; el seq. (“Proposition 65™).

[PROPGSED] CONSENT JUDGMENT R Case No.. CGC-15-543700
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14 General Allegations

Vinocur dlleges that ShedRain manufactures. distributes, imports, sets.and/or offer for

sale in California vinyl/PVC ponchos.containing di(2-ethylhexyDphthalate (“DEHP”) without

| first providing the clear and reasonable warﬁi';_ég required by Proposition 65. DEHP s listed

|1 pursuant to Proposition 65 as a cliemical kiiown to the State of California to cause birth defects

and other reproductive.harm.

1.5 Product Deseription

"The products that are covered by this Consent Judgment ;i_my;\nymwc ponchos

1t containing DEFP that-are sold or offered for sale in California by ShedRain, including, but not

limited to, RainEsseritials by ShedRain Adult Sport Utility Pencho, #8236, UPC #0 91806
15251 2, hereinafier the “Producis.”

1.6 Notice of Violation

On October 2}4, 2014, Vinocur served ShedRain and certain publi¢ prosecutors with a
“60-Day Notice of Viclation™ (“Notice™) alleging that ShedRain was in violation of Proposition
65 for failing to warn its customers, and consumers in California that the Products expose users to

DEHP. To the best of the Parties” knowledge, no public enforeér has cominericed.and is

| diligently prosecuting the allegations set forth in the Notice.

1.7 Complaint

On January 16, 2015, Vinocur filed the instant action against ShedRain for the alleged

vielations of Health aid Safety Code section 25249.6 that are-the subject-of the Notice.

8 No Admission

ShedRain denies the matertal, factual, and legal allegations contained in -the'.N(_)tiCc: and
Complaint, and maintains that all of the products that it has sold and distributed in California,
including the Products, have been, and are, in compliance with all laws. N"{)'thing i this Consent

Judgment shall be construed as an adimission of any fact, ‘ﬁnﬁi‘ngi,_ ¢onclugion of law, issue of law,

y || orviolation of law, for shall compliance with this Consent Judgment constitute,or be construed

| as'an admission of any fact; finding, conclusion of law, issue of law, or'violation of law, This

B
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|1 Section shall not; however, diminish or otherwise affect ShedRain’s.obligations, responsibilifies,

1| and duties under this Consent J udgméni.

1.9 Consent to Jurisdiction

For purposes of this Consent Judgment only, thé Pa‘x’:tieS-:st_ipuIa’z-ft‘e-"Ehat this Court has

jurisdiction over Defendant as to the allegations in the Complaini, that venue is proper. ién_iSah
1| Francisco County and that this:Cotirt has jufifs'd.ic{:iOD"tQ enter anid enforce the provisions of this
[ Consent hidgment,

2. . DEFINITIONS

2.1 “Covered Products” means and is limited fo Products containing DEHP sold or

11 distributed for sale in California, by Defendant,

22 “Effective Dat¢” means the date this. Consent Judgment. is approved by the
court.

23 “Reformulation Standard” means the Jevel of DEHP tequired under Section 3.1,

|3 INJUNCTIVE RELIEF: REFORMULATION

3.1 Reformulation Standard

Commencing no later than the Effective Date, ShedRai shall not manufacture, distribute,

1| purchase or import for sale; sell, and/or gffer for sale in California any Covered Produtt that
P P ¥

contains DEHE In conéentiations exceeding .1 percent {1,000 parts per million (“ppm™)) when’

analyzed: fm_:nﬂ*suan-t to any methodology utilized by federal or California state agencies for the
purpese of determinirig DEFP content in a solid substance.
4. PAYMENTS

4.] Payments Pursuant to Health and Safcty C.Gd-eﬁ 25249.7(b)

Pursuant to Health and Safety Code section 25249.7(b)(2), except as provided in Section

4.1.2, 8hedRain shall pay $7,500 in civil penalties. Each penalty payment shall be allocated

‘according to Health and Safety Code séction 2-5_2'4;9;1;2(_(;’)'(;171;) and (d), with 75% of the penalty

amount remitied ta the California Office of Envitonmenial Health: Hazard Assessment aiid flie

remaining 25% of each.penaity payment remitted o Vinogur. -

“Case No, CGC=15<543700
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ALL Initial Civil Penalty

ShedRain shalt pay an initial civil penalty of $3,500 within five (5) days.of the

Effective Date.

4.1.2  Final Civil Pmi-a'lity; Waiver on Certification of Compliance with.

Seetion 3.1 | W‘/\ (b_ﬁ/\_ / 5; 9@ / (’—

Ot ot before October 367701 3, ShedRain shail pay a final ¢ivil penatty of $4,000; except

|| that, the final civil penalty will be waived, in is entiréty, if no Jager than October 30,2013,

ShedRain provides Vinocur’s counsel with writien certification that as of the date of s

certification, alt Covered Producis manufactured, distributed, purchased or imported for sate in
California meet the Reformulation Standard, and that they will continue to only manufaciure,
disuibute, purchase-or import Covered Products meeting the Reformulation Standard forisale in
California in the future,

42  Reimbursement of Attorneys’ Feey and Costs

The Parties acknowledge that Vinocur and his counsel offered to resolve this dispute
without reaching terms on the amount of fees and ¢osts to be reimbursed to them, thereby
Jeaving the 1ssue to be resolved after the material terms of the agreement had been settled.

Shortly after all other settlement terms had been finalized, ShedRain expresséd:a desire 10

| resolve the fees aid costs. The Parties then attempted o (and:did) reach an accord:on the

compensation due Vinoeur-and his counsel under general contract prineiples and the private
attorney general doctrine codified at Code of Civil Procedive sectioh 1021.5 for all work '
peiforsned in this mateer. Under these legdl principles, wilhin 30 days of the Effective:Date,
Defendants shall pay $30,000 for the fees and eosts incurred investigating, litigating, and
enforcing this matter, including the fees and costs incurred {and to be incurred)-drafiing,
negotiating, and obtaining the Court’s approval of this Censent Judgment in the public intérest.

i1

Y2z
f"i'!l
rrl
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| 43 ” Paymént'?rﬁccd.uréé.-

431 Payment Addresses
() All payments fo Vinocur and Moscone Emblidge & Otis LLP

shali be delivered to the following address:

Mascone, Eniblidge & Otis LLP
Atth? Proposition 65 Coordinator
220 Montgomery Street, Suite 220
SanFrancisce, CA 94104

(b) Al payments to OEHHA (EIN: 68:0284486) shall be delivered

diréetly to ORHHA (Memo line “'.i’ro_p, 63 Penalties”) at the following address:

Mike Gyurics

Fiscal Operations Branch Chief

Oftfice of Envirenmental Health Hazard Assessment
P.O. Box 4010 | o
Sacramento, CA 95812-4010

‘With a copy of the check(s) peiy_ab'le to OEHHA mailed o Moscone Emblidge & Otis LLP at the

payment address provided in sectigle.rél;,?;.-11:(-a)=,‘-as proof of paymeit to OEHHA.

[5.  CLAIMS COVERED AND RELEASED

51  Puiblic Release of Proposition 63 Claims

behalf and on behall of his past.and current agents, representatives, sttomneys, Suceessors, aud/or
-assignees, and in the pgl’}'l.ir:" interest, hereby waives and releases ShedRain, i(s parents,

sul bsi.{iifar’ie'sb._afﬂii;zxfed’enﬁiies yrder -'ct:mmbn, owhers'hipm: cont—rol,_;-di‘reeto;rs, officers,
employees, and aftorneys ('_“'Re]ea,sees!’f) ; and each entity to whom it dircetly or indirectly
disiributes or.sells Covered Prodhicts, and any distributors, wholesalers, c_tl.stemérs, retailers,
:f}'anc.hi-se_es;, -cooperative members, [icensors, and licenseess (“Dowitistream Defendant
Releasees™), from ail claims_ for viokations of Proposition 65 based on exposuresfo DEHP from
the Covered Products through the Effective Date. This waiver dnd release is limited tothose

claims arising under Proposition 63 for unwarned. exposutes to. DEHP fromi Covered Products

| TPROFOSED]-CONSENT JUDGMENT T Case No. CGC-15-543700
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|| Consent Judgment constitite ¢ompliance with Proposition 65.

5.2 Private Release in Plaintiff’s Individual, Non-representative Capacity

Vinocur, in his individual capacity only and.not in his representative capacity, alse

provides af-reiease to ShedRain, Releasees, and Dewnstream Defendant Releasees which shall be

effective asa full-and {inal accord and -Sfa‘t?i'sfa{zt:ion-,_-as a bar fo.4all actions, causes-of detion,

obligations, costs, ekpenses, attornieys” fees, damages, losses, claims, liabilities and demands of

Vinocur ol asy natare, ¢haracter or kinid, whether knowr orunknown, suspected or unsuspected,
arising out of atleged oractual unwarned expostires 1o DEHP from the Covered Produgts.

33  Mutual Release

ShedRain waives any and all claims against Vinocur and his attorneys and other
representatives, 'fé;r any. and ali actions taken or statements made (or those that could have been

taken or made) by Vinocur and his attorneys and other representatives, whether in the course. of

investigating claims, otherwise Sé':'@kfim_g enforcement of Proposition 65 against it in this matter; or -

with respect to the Covered Produdts:
Vinocur, in his individual capacity only-and not in his representative capacity, also
waives any and all claims against ShedRain and its atforneys and other representatives, foi @iy

and allactions taken orstatements made (or thoge that conld have been faken or made) by

| ShedRain and its atforneys and ‘other representatives, whether in the course of investigating

H claims, otherwise seeking to defend against allegatigns pertaining 1o Proposition 65 in this

miatter; or with-respeet to the Covered Produets,
6. NO“I”IC-ES_,
Wheirany Paity is entitled to receive any notice under this Consent Judgment, the natice

shall be sent by: (a) first class, registered or certified mail; (b) personal delivery; or (c) a

| recognized overnight courier on any one Party by the.other Party at the following addresses:

177/

i
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1| [ Foi Virocur:

Z Moscone Emblidge & Otis LLP

' Attn: Proposition 65 Coordinator
220 Montgomery Street, Suite 220
San Francisco, CA 94104

L

5 || For ShedRain: '

6|l Jeffrey Blauer, President
- ShedRais. Corpomtrcm
7 8303 NE Killingsworth Street
g : Portlapd, OR97238
|| With copies to:
g ]
Deanne L. Miller .
10 Morgan, Lewis & Bockius LLP
300 Seuth Graiid Avenue, 22hd Floor
I Los Angeles, CA 900713132
12 _ and
134} Robyn Ridler Aoyagi
N Toikon Torp LLP-
14 888:8.W. Fifth Avenue, Suite 1600
s ' - Portland; Oregon 97”_04
16 Any Parly may, from time to timg, speeity in writing to the other Party a change of

17 || address to.which all notices and other comimuiications shall be sent.

18 ||7.  POST SETTLEMENT ACTIVITIES AND COURT APPROVAL

19 7.0 Vingeur agrees 1o comply with ihc reporting fort: requirements, .-referehced in
20 || Health and Safety Code section 25249.7(f).

21 | 72 The Parties further acknowledge ihat pursuant to Health and Safety Code
22 | §25249.7(H)(4), a noticed motion is required to obtain judicial approval of the settlement,
23 {|'which motion Vinocur shall draft and file, and ShedRain shall join. Vinocur and ShedRain
24 {| agree to mutually employ their best t;ij‘for'ts to support the entry of this agieement ds a Consent
25 || Judgment and obtain approval of the Consent Judgment by the Court in a timely manner. If
26 |pany third pa:fty.obj'ecﬁ'dn 10 the vioticed motion is filed, Vinocur and ShedRain shall work

27 {{together to file-a joint reply and-appear at.any hearing before the Courl, This .pxoivi'si'o:n. is a

TIBROPOSED] CONSENT JUDGMENT TR T Case No. COC-15-543700




! :"'-m.a‘}itér‘i'zil Eomponent of the: Congent Judgmient and shall be treated as such in the event of @

3

breach:
3 7.3 I this Consent Judgment is not approved. by the Couit, {a) this Consent

4 |l Judgment and any-and all prior agreeinents between the parties as to the Notices or Complaint

L

. r;:fé:—r_c_nced' herein shall terminate and become null and void, and the action shall revert to the
i :status that existed. prior to the execution date: of this Consent Judgment; (5) 1o term of this

------

i Consent JLadig-me-m of any draft thereof, or of the: negotiation; documentation, or other part or

aspeet of the Parties” settlement discussions, shall have any cffi-}_,é_t_,j. ner shali any such matter be
9 || admiissible in evidence for any purpose in this action, or in.any othér proceeding; and () the
10 || parties agree to rieet ‘and confér 1o determine whether to moedify the terms of the Consent
1t 'J.udgmen_t and fo resubxﬁi‘t it for approval.

12 |8 ENFORCEMENT

13 |1 Any Party may, by motion or application for an oxderto show cause before-this Cout,
14 |l'enforce theterms.and conditions contained in'this Consent. Judgmient.

15 (9. SEVERABILITY

16 If; subsequient 10 the execution of this Consent Judgment, any of the provisions of this
17 || Consent Judgment are held by a court 1o be unenforceable, the validity of the enforceable

18 || provisions femaining shall not Be adversely-affected.

19 {10,  GOVERNING LAW

20 The terms of this Consent Judgment shall be governied by the laws of the State of
21 California and @piy within the State of Caiifornia. Inithe évent that Proposition 63 is repealed,
22 || preempted-or is otherwise rendered inapplicable by reason of law generally, or if any of the
23 || provisions of this Consent-Judgmeit are rendered inapplicable or no longer require as a result of
24 || any such repeal or preemption or rendered inapplicable by reason of law generally as to the
25 || Products, then SkedRain shall provide written notice fo Vinocur of any asserled change in law,
26 . and, if Vinocur agrees, ShedRain shall have no fuirther obligations pursuant to this Consent

27 iludgmgm_t'with respect o, and to the extent that, the Praduits are so-affected. Nofhing in this

[PROPOSED] CONSENT TUDGMENT 3 T Case No. CGC-15-543700
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Congent Judgiment shall beinterpreted to relieve ShedRain from any obligation to comply with

any pertificit state or federal toxics control law.

111.  DRAFTING

The Parties, including their counsel, have participated and cooperated in the drafting and

| preparation of this Consent Judgmient and this Consent Judgment s the result of the joint ¢fforts

of the Parties. This Consent Judgment Was ESL'ibj'é.ei‘f'E_o revision and modification by the Parties

and has been aceepted and approved as to its-final form by all Parties and their counsel

|l Accordingly, any uncertainty or ambiguity exigting in this Consent Judgment shall not e

interpreted against any Party as a result of the manner of the preparation of this Consent

Judgrent. Fach Party to this Consent Judgment.agrées that any statute or rule of construction

|| providing that ambiguities are to be resolved against the drafting Party should not be employed
in the interpretation of this Consent Judgment and, in this regard, the Parties hereby waive

|| California Civil Code Section 1654,

12, MODIFICATION

This-Consent Judgment may be qud'ifﬁé:_d only: (1) by written agreement of the Parties

and upon entry ofd modified Consent Judgment byithe Court thereon; or (2) upon a successful

‘motion-of any Party and entry of a.modiffed Consent Judgment by the Court.

113, COUNTERPARTS

'_’1'3.2: This Consent Judgment may "b,e_ excouted in counterparts and by facsimile or

portable dotument format, (PDF) signatute, each of which shall be deemed an original, and all

| of which, when taken together, shall constitute pne.and the same decument.
1.7
| / / f
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[114. AUTHORIZATION

Each signatory to this Consent Judgment ¢ertifies that he or she is fully authorized by
the Party he or she represents to agtee 1o the terms and conditions of this Consent Judgment, to
enter inlo and éxecute the Consent. Judgment on behalf of the Party represented, and to legally
bind that Party, and. that he or she has read, understood, and agree to all .of the terms and
conditions of thig Consent Judgment.

AGREED TO: AGREED TO:

Date: 7/20/15

By: Oﬁww JC)*;WW

i } N 4 + ‘ -'/ g
Plaintifl Laurence Vinocus Defeixdant Sh7(iRam Corporanon
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