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Brian C. Johnson, State Bar No. 235965 .;
Kimberly Gates, State Bar No. 282369 E
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2560 Ninth Street
Parker Plaza, Suite 214 MAR 16 2016
Berkeley, CA 94710 JAM
Telephone:  (510) 848-8880 MARIN COUNLY Lo Eccutive Oficer
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JOHN MOORE
SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF MARIN
UNLIMITED CIVIL JURISDICTION
JOHN MOORE, ' + Case No. CIV1503343
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PURSUANT TO TERMS OF
v, PROPOSITION 65 SETTLEMENT

AND CONSENT JUDGMENT
WRIGHT & MCGILL CO.; er al.,

2016
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Date:
Defendants. Time: MAXRx 122

Dept.: B
Judge:  Hon. Roy O. Chernus

[PROPOSED] JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AND CONSENT JUDGMENT
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In the captioned action, plaintiff John Moore and defendant Wright & McGill Co., having
agreed through their respective counsel that Judgment be entered pursuant to the terms of their
settlement agreement in the form of a [Proposed] Consent Judgment (“Consent Judgment™), and
following this Court’s issuance of an Order approving this Proposition 65 settlement and Consent

Judgment on , 2016,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuant to California
Health & Safety Code § 25249.7(f)(4) and California Code of Civil Procedure § 664.6, judgment
is entered in accordance with the terms of the Consent Judgment attached hereto as Exhibit A.

By stipulation of the parties, the Court will retain jurisdiction to enforce the settlement uander

Code of Civil Procedurc § 664.6.

IT IS SO ORDERED.

ROY O. CHERNUS

Dated: MAR 1 b 2316

JUDGE OF THE SUPERIOR COURT

[PROPOSED] JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AND CONSENT JTUDGMENT
-
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containing DEHP that are tmported. sold. or disir

cenforcement agenoies with o 700-Duy Nobee of Vielation™ ("Notice™y alleg

1. INTRODUCTION

i Parties

This Consent Jucgment is entered into by and between plais

T iohn Moory ("Moore™)
and Wright & MeGill Co, ("Waight & MG with Moore and Wreight & Mol cach
individually referred to ag a "Party” and collectively as the "Parties.”

1.2 Plaintiff

Moore is an mdividual restding in California who seeks w promote avwareness of exposuies
to toxic chemicals and fo Improve human health Iy reduciog or ehiminating hazacdous substaness
contained in consumer products.

L3 Wright & MeGil

Wright & MeGill emplos s e or move tnadiy rduals and i 0 “person in the course of dolng

business” for purposes of the Sale Drinking Water and Toxie Enforcement At of (986, Health

vand Satety Code § 252496 of sey. ("Proposition 637

1.4 Ceneral Allegations

Moore alleges that Wright & MeGil iaports. sells. or divtributes for sale in Cabifovnia

Anives with vinyl/PVC ¢ that contain du 2wcthythexvhphulwdate CDUHP™) without |

providing the exposure warning reguired by Proposgition 63, DEHP 14 Hsted pursuant to

1

Proposition 65 as a chemical known 1o cause birth defects or oliwr coproduvtive hapm,
L& Product Desoription

The products covered by s Consent Judgment ave Kntves with vuns FPVC goips

buted for sale in California by Wright & dMeGit:

wnclnding, meluding, but not lmited w, the Lagle Clow Noft Handie Filler Kaife, EOKG RSH-4.

(PO 88 33041 03400 4. heretnafier the " Products”
1.6 MNotive of Yiolation

On ot about May 21, 2015, Moore served Wiight & MeGill and the requisie public

g that Wrisht &
MoGill vielated Proposition 63 by tailing 1o warn its customess and consumers in California of te

Lealth hazards associaied with « ey to DEHE from the Products, To the best ol the Particy”




knowledge. no public enloreer has commenced and is diligendy prosecuting s an astion 1o enfovee
the violations alleged in the Notic
1.7 Complaint

On Seprember 10, 2015, Moore Giled the instant action ("Complaint™) naring Weight &

MeGill as a defendant Tor the alleged viohiions of Mealth and Satety Code § 25249.6 tht are the
subjeet of the Notiee.

L No Admission

Wright & MeGill denies the material. facwal. and legal allegations contained in the Notice

and Complain, and maimaing that alf of the producis {Uhas sofd and distibuted for sale in

Calitornia, including the Products. have been. and are. in compliance with all faws, Nothing in

<

this Consent Judgment shall be construed as un admission ol any fact. tinding. conclusion of law,
tssue o law, or violation of lew. nor shalt complionce with this Cousent It udgmient constitute or be
construed as an admission of any lact fnding. conelusion of faw, wssue of law, or violadon of Jaw.,
This Seetivn shail not. however, diminish or otheowise affeet Wright & MeGill's abligations.
:;s:\apwn:xibiI%éir:sx and duties under this Consent Judgment.

1.9 Jurisdiction

For purposes of this Consent Judgment only, the Parties stipulate thal this Court has

gattons contained in the Complaint, that venue iy

Jurisdiction over Wright & MeGill as to the al

risdiction o enter and enturce the

proper in the County of Marjn. and that the Court has
provisions of this Consent Judgment pursuant i Praposiuun 65 and Code of Civil Procedure
664.6.

130 Effective Date

For purposes of this Consent Judgment, the tetra “Effective Date” mesns the date on which
the Motion for Approval of the Consent Judgment is wranied by the Cour,

Z NJUNCTIVE BELIEF: REFORMULATION AND WARNINGS

2.1 Beformulated Produets

“Retormulated Produets™ are dedined s those Produe 5 comaining a maximum of 1 800

parts pet million (“ppm ™) o DEHP by weight in any accessible component (i.e., Ny comnonent
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that can be touched or handled during reasonably forsesable

Fnvivonmenial Protection Agency ¢

use ) when analvzed

puesuant

g methodologies 3380A and 82700 or other methodology

iived by federal or state government agencies for the purpose of det amining DEHP content in

sohid substance.

2.2 Reformadation Commitment

As of the Elfective Date. all Produces manulctured for sale andior sold i

Calitornia by Wy

1

cdefined in Section 2.1 aboave. or shall carry the Proposition 4

8 MeGilshall be Produets that gualify

as Refon

in the State of

warnngs i aceord o

nulated Products. as

5
b

ith section

below, except for those Products already tn the stream ol commerce. as provided for in Section

3

below.

2.3 Clear and Reasonable Warnings

As o the Erfective Date. Weight & MeGHI shall proy

all Products that do not quality as Relformuiated Producs

2,310 General Warning Heguirements

Fach warning shall be prominently plaved with such ca

with ather words. statements, designe, o devices

wle wlear

by an ordinary individual under customury conditions before purchase -

be provided ina manner such that the conswmer or user understands o which specis

warning applies. s as o minimize the visk of consumer confbsion

2.3.2  Product Warnings
Wilght & MeGUlshall altix
gach Product provided for sale in retail outlets in Caditornic

WARMNG: This product contulng DEHP

chemical

[N

or e, Dack warning shail

§

O LD

the State of Californin o cause birth detects or other e productinve

harm

Or

and reusouable warniogs e

i')i(.j{.%(')&fif'i-‘:\ffi an C(.ﬁ?‘il’z(){lj\f»;i

Jer i Hkely o beovead and understood

1

fe Product the

v (O

WARNING: This product contains a chemical known 1o the stare of

Culifornia w cause cancer and bivth defvcis (o

lH}}(

produtiv

%
o
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2.4 Grace Period for Existing {nventory of Products

Wright & MeGill represents tha, in July. it impleroented 4 health hazard warning for the Products,

Choore ayrees that, until i exhauste its cureent wventory of Producis, Wright & McGill may

continue o sell and otfer for sake in Calitornia those Products labeled veith the fnllowing

statement: "Warning: This product contains a chemical known to the State of Caliloruia 1o cause

Ccancer or birth defects and viher reproductive harm.”

3 MONETARY SUTTLEME

3.1 Civil Penalty Paymients

[$)

Puesuant to Health and Salety Code $ 23249 7(h). and in settlement of all the claims

referred o in the Notice, Conuplaine and this Consent Fudgment. Wright & McGill shali pas

STLS00 in civil penafites. Each eivil penalty payment shali be alloeated according to Hea'th and

Safoty Code $§ 25249120030y and (), with sevents five percent £75%% 1 of the funds paid 1o the
California Office of Environmental Haalth Hazaed Assessment "OLHFAT), and twenh-fhe

L0

percent (28%0 1 of the fids remitted o Moore, Moore's coursel shall be rog sponsible for delivering
PEHHA S portion of any penalty pavments) mude under tis Consent Judgment o OFHHAL
LT Initial Civil Peaalty

Wright & MeGil shall make an initial eivil penalty pavment ol $4.000 Wright &

MoGH shall provide it aent 10 sioghe cheok seade pavable to “John Mouvre, Client Trust

Account.”

342 Fiosl Civil Penalty

OUn June 2016, Wright & MeGill shalf make a final oivil penadiy pavient of

Cto Titde T California Code of Revudarions, § 3
e ,;_,‘; sy ;M SOV W ii e s BTN \,g . i 3o !,.z,,\.h .é*, e \{,1,‘ RS A’!}' YA ,;"*“ g
HH SOV pOna HRODAYINent STl De s oo i s entit VO Ot | vy o U0 s oodtiog

of Wright & MeGill provides Moore with o stoned declarasion certifving that all of the Products it

fa selling or distibuting for sale in Calizornia as ol the date of its declaration are Reformulated

il has ceased selling all Products into

Products as defi

Calitornia and that Wright & MoGillhwill ofTer onlv Reformulated Products for sale in California
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ton of sales in liey of

inthe fiture. The option to certifv to complete reformulation or cess:
making the final civil penalty payment required by this Section is a material term. und lime s of
the essence,

32 Refmbursemoent of Arterney’s Fees and Costs

The parties acknuwledge that Moore and his counsel offered 1o resolve this d Hepute withow
eaching enms on the amaount of fees and costs w be retmbursed o them, thereby keaving the ssue

to be resolved alter the material terms of this Consent Judgment had been settdod. Short) v atter the

other wettlement rerms had been fing

zedd, the Parties negotiated the compensation due 1o Moore
and his counsel under the private sliorney peneral doctrine codificd ar California Code of Civil
Procedure § 10215 for all work pecformed through the mutus] execution of this Conzent

ent, and through court approval of the same, but exclusive of fees and costs on appeal, i
cany. Five days after the Frivaiye Dawe. Weight & MeGill shali pay $28,000 for all fees and costs

s this matier to Wright & MeGH s attention. litg

incurred by Moore invest
;and negotiating a settlement n the public interest,

33 Pavments Held in Vreast

Al pay meris due vader this Consent Judgment shall ke held ur trust until such Hme s the
Courtapproves the Partics” settlement. Fxeept the tinal civil penalty payvment re guired by

Section 3,12, all payments due under this agreement shall be dehvered to W right & McGill's

counsel within fen (107 davs of the date that this Consent Judyment is filed in Marin Counts

Supetior Court with the mation for courl approval contemplated by Section 5, and held in trust by

Wright & MeGill's counse! until the Court grants the motion fue approval, Wright & MeGiily

counsel o i weiling 9 Moore's counsel that it has received Wright & MeGill's

“this Consent Judgment. Wright

settlement pavments, Within five davs of
L& MGl s counsel shal! detiver the initial civil penalty and atomeys” fee reimburserment

payments o Moore's counsel at the address in Section 340 In the event that the final ¢ivi

penalty payment required by subsection 3.1 2 has vot been waived and hecomes dus priorio the

Effective Dare. the penalty payment shall be tendered 1o Wright & McGill's counse! when due

and held in ‘Imi wnitl, and disbursed within five (9 davs alter, the Fifective Date.




1 34 Pavwment Address

2 All payments required by this Censent Judoment shall be delivered 1o
3 Fhe Chanter Group
Attt Proposition 635 Controlle

4 2560 Minth street
Parker Plaze. Suite 214
KBt Borkeley, CA 94710

RIES CLAIMS COVERED AND RELEASED

7 4.1 Moore’s Public Release of Proposition 65 Cladms
8 Moore, acting on his own behall and in the public interest, releases Weight & MeGill and

9] s parents, subsidincies, atlilhned eatities under common awnership. directors, officers.

10 L emplovees, amd attorney s (" Releasees ™y and cach entits w whom W righs & MeCill divecthy or

LU indirectly distributed or sold the Produets inciuding. but not limited 1o, its downstream

i
12 1 disteibotors, wholesalers, customees, retadlers, tranclusers. cooperative members, licensors and
i
13 Heensees (Downstream Releasees™) Tor any violation arising under Proposition 63 pertaining to

b | the failure to warn sbout exposures to DEHP from Products sold or distribuied {or sale by Wreight
15 5 & MeGill prior 1o the Effective Datel as set forth iy the Notice, Compliance with the terms of
ihis Consent fudgment constitutes complianve with Proposition 63 with respect to exposures o
17 R DEHP from Products sold or distributed forsale by Wright & MeGill alter the Bffective Date.

18 I'he Parties agree and acknowledge that the releases provided under this Consent Judument shall
14 | pot eXtentd upstream w ary entity that manufuctured the Producis, or any component parts

20 [Hthereoll or 1o any entity that distributed or sold the Products, or anv component parts thereo! o

21 | Wirighe & MeGill,

22 4.2 Moore's Individual Release of Clabuy
234 Moore. inhis individual capacity coly and nof in bis tepresentative capucity. also provides
i

A retease o Wright & MeGill Releasces and Downstream Releascas which shall be effvetive as a
28 {1 full and final accord and satislaction. as o bar w all actions. causes of aetion. ehligations, tostis.

26 [expenses, attorneys” Fees. damages. losses. claims, Habi'ities and domonds of Moore of any nature.

27 I} chavacter ov kind, whether koewn or unknown, suspocted or unsuspected. s ing oul of alteged or
28 Jacual exposures o DEHP o Products sold or distibuied for sale by Wright & MeGill belore the

HELWINE RS




Eftective Date,
4.3 Wright & MoeGHPs Release of Moore

tght & McGilll on its own behalll and ou behalt of its past and current agenis.

representatives, altioreys, successors, and assignees, hercly waives any and all claims against

s tor any and all actions tiken or statements

Moore and his attorneys and othor representatis

made by Moore and his altorneys and other representatives, whether in the course of

rst i this matter. or with

mvestigating cluims, vtherwise seeking 1o enforce Propasition 63 a

cespect 1o the Products.

5 COURT APPROVAL

This Consent Judgwent is not effective untid it s approved and entered by the Court and

aier it bas

shall be rull and void i1 s not approved and entered by the Court within one yem

Cbeen fully exceuted by the Parties. or within such additional thne as the Parties may agree o iy

wrting.

i 6, SEVERABILITY

H, subsequent to the Court's approsal and enoy of this Consent Judgzmen: as a judgment
; I

any provision s held by a court te be unentorceable. the validity ol the remuinn

unctive
provisions shatl notbe sdversely alfeoted,

7. GOVERNMNING LAW

The werms of this Consent Judgment shal! be governed by the laws oi the state of

California and apply within the state of Calitornia, nthe event that Proposiiion 63 1s repea

15 vtherwise rendered napplicable by reason of law generally or as 1w the Preducts, ther Weight &

MG may provide writien notice to Moaore ol any asserted change tn the law. and shajl have no

furthes injunetive obligations pursuant o this Consent Judgmoent with respect to. and 1o the exient

that. the Products are so altected.
3. NOTICE

Unless specified herein, all correspondence and notice requived by this Consent hudgment

shatl be inwriting and sent by (1 porsonal delivers: G0 Dsteclass, repistered. or certitied mail.

feturn rod

ot requestedy or (i) a recognized overnight courier o the following addresses:
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This Congent Judziment may be execuied {n countery
signature, coch of which shalt be decied an original. and al}

52

s mant

dhie dy

For Wright & MeGul:
Dom '%ci*xaii e, T
W Hi_lui i\ ‘\l){‘ (h
4245 Fast 461
)wmr CORO2IO

with g copy !

James AL Goeovarls
Lewis Brishols b
450 Town (e uler Tirive, Suite |
{~ Qb ’n’it?ﬁﬂ, i ‘\ (,’,).63(1

aaard & Swmith LLP
1400

For Moore:

Proposition 65 Caordinator
The Chanler Group

2560 Ninth Sieet

Parker Plaza, Soite 24
Berkeleyv, CA 9471023565

Ans Party may from dme to time,

whieh all notices and other cormmunications sha

COUNTERPARTTS; FACSE

spec

i

}
1

UK RIGNAT

i writing fo the other, o change of address 1o

{1 he

RIS HE

TLUEES

constitute one and the sare document.

4. POST EXECUTION ACTIVITIES

Moorg agrees 1o comp

Safeny Code § 25249,

Code 2240708, anolged 1

W

furtherance ol obtaining such approval, Moo

Partivs agree o mutually 2mploy their

{ihis agrectnent as a judgment, and 1o o

0

e swes of this HSeetion.

Far gy

aling and filing of the necessary moving

hearing be the Court,

by with the repurting form requi

netion s requived o obla

mest oftora. and those of their counse
blain ju

“hest ettorts” sh

PO

sarts snd by fuesimile or

of which, when taken together, shail

cments relerenced in Health and

he Parties further ucknowledge that, pursuant 1o Heaith and Salets

wy judivial approval of the seltiement. In

all dratt sud Gl the motion forwpproval, and the

It support the ety

icial wopronal of tielr settferient i a umety

aib inelude, al g mininuim. cooperaling on

w e motion, and appearing at the

L
o

HAPCEs, suppottin
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1L MODIFICATION

This Consent fudgment may be moditicd only by (1) a written ayreement of the Parties

o o

and enury of a modified consent Judgment thereon by the Court: or (0 & succossiul maotion or
application of any Party. and the oty of a modified consent judgrent thereon by the Court

LS

12. AUTHORIZATION

The understgned are authorized to executs this Consent Fadgnent and acknowledge that

they have read, uaderstand, and ugree to all of the werms and conditions contained herein,
AGREED T AGREED TO:

m@@
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