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Stephen Ute, Esq., (CSB# 188244)

LAW OFFICES OF STEPHEN URE, PC
11622 El Cami 1, Suite 100

San Diego, Califorphia 92130

Telephone: 400

Attorneys for Plaintiff, Evelyn Wimberley

EVELYN WIMBERLEY,
Plaintiff

and

LOWE’S HIW, INC.;

LG SOURCING, INC; AND
DOES 1-25 INLUSIVE

Defendants.

I
I

RECEIVED
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{2m
CLERK-3UPESIGR COURT
SAN DIEGD COUNTY. CA
s L E D

Clerk of the Superior Court,

APR 21 2017
By: M. GARLAND, Deputy

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO

UNLIMITED CIVIL JURISDICTION

CASE NO.:
37-2016-00008397-CU-NP-NC

1PRORESED]

JUDGMENT APPROVING

PROP 65 STIPULATION AND
CONSENT JUDGMENT

(Cal. Health & Safety Code § 25249.6 et seq.)

Date: April 21, 2017

Time: 01:30

Dept. N-27

Hon. Jacqueline M. Stern
Action Filed: March 14, 2016

JUDGMENT APPROVING PROP 65 STIPULATION AND CONSENT JUDGMENT
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In the above entitled action, Plaintiff, Evelyn Wimberley and Defendant Shinerich
International, Inc, and Shinerich Industrial Ltd., having agreed through their respective counsel
that judgment be entered pursuant to the terms of the Proposition 65 settlement agreement in the
form of a [Proposed] Consent Judgment entered into by the parties, and following issuance of
an order approving this Proposition 65 settlement agreement and entering this Consent
Judgment on Q‘Pﬂl ﬁl ,2017.

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that pursuant to
Code of Civil Procedure§664.6, judgment is entered in accordance with the Consent Judgment

attached hereto as Exhibit 1.

IT IS SO ORDERED.

Dated: o ,/l( /(7

JUDGE OF'THE SUPERIOR COURT
INCOUELINE M STcRN

JUDGMENT APPROVING PROP 65 STIPULATION AND CONSENT JUDGMENT
2







w L) (] I

Wwooow X h

STEPHEN URE, ESQ.

LAW OFFICES OF STEPHEN URE, PC
11622 E] Camino Real, Suitc 100

San Diego, CA 92130

Telephone: 619-235-5400

Attomeys for Plaintiff Evelyn Wimberley

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN DIEGO
EVELYN WIMBERLEY, Case No. 37-2016-00008397
PlaintifT,
STIPULATION FOR ENTRY OF
V. CONSENT JUDGMENT ASTO
DEFENDANTS SHINERICH
LOWES HIW INC, et al. INDUSTRIAL, LTD. & SHINERICH
INTERNATIONAL, INC.
Defendants,
480395063 i
CONMSENT JUDGMENT

su20320715
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1. INTRODUCTION
1.l  The Parties. This Consent. Judgment is entered into by and between Evelyn
Wimberley acting on behalf of the public nterest (hereinafter “Wimberley™), and Shinerich

Industrial, Ltd. and Shinerich Interational, nc. (eollectijiely hereinafter “Shinerich™), with

Wimberley and Shinerich collectively referred to 2s the “Parties” and each of them as a “Party.”
Wimberley is an individual residing in California whe seeks to promote awareness of exposares
to toxic chemicals and improve hurnan health by reducing or eliminating hazardous substances
contained in consumer praducts. Wimberley served a 60 Day Notice dated June 15, 2015. An
Amended Notice will be filed within 30 days of the parties signatures herein. Both Shinerich
Industsial, Ltd. and Shinerich International, Inc. employ ten or more persons and are a “person in
the course of doing business™ for purposes of Propositien 65, Cal. Health & Safety Code §§
25249.6 et seq.

1.2  Allegations and Representations. Wimberley alleges that Shinerich has offered
for sale in the State of €alifornia and has sold in California, outdoor fire pits and heaters that
expose individuals o carbon monaxide and soet, and that such sales have not been accompanied
by Preposition 65 warnings. Carbon monoxide and soot are listed under Proposition 65 as
chemicals known to the State of California to cause birth defects or other reproductive harm.
Wimberley specifically identified in her initial 60 Day Neotice the Garden Treasurss Fire Pit (UPC
283432102067) as an exampie of the category of product within the outdoer/heaters category that
are subject te the allegations.

1.3  Mofices of Violation/Complaint. On or about June 30, 2015, Wimberley served
Lowe’s Home Centers, LLC (incorreetly identified in the complaint as separate entities Lewe's
HIW and LG Sourcing) (hereinafter «] gwe’s”) and various public enforcement agencies with a
decument entitled "60-Day Notice of Violation" pursuant to Health & Safety Code §25249.7(d)
(the "Notice™), alleging that Lowe’s was in violation of Proposition 65 for failing to wam
consumers and customers that the Coversd Products exposed users in California te carbon

monoxide and soot. The Covered Products sold by Lowe’s are marmufactured by Shinerich

$R039506.3 2
CONSENT JUDGMENT
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Industrial, Ltd. and are distributed in the United States by Shinerich [nternational, Inc. No public
enforcer diligently prosecuted the claims threatened in the Notice within sixty days plus service
time relative to the provision of the Notice to them by Wimberley, such that Wimberley filed 2
complaint in the matter as captioned above on March 14, 2016. Subsequently, and pursuant o
negotiations regarding settlement of this matter, Wimberley will send the Amended 60 Day
Notice letter to Shinerich, International, Inc. (hereafter “Shinerich™ or “the Seitling Defendant™)
within 30 days of the Parties executing this Agreement.

14 TIn the event that mo public en forcer undertakes diligent enforcement of the
allegations set forth for the covered products as specified in the Amended 60 Day Notice prior 0
the expiration of the 60 Day No;ice period, the complaint in this matter shall be amended to add
Shinerich International, Inc. as 2 defendant.

15  The parties shall stipulate to an extension pursuant to California law for
Defendants to file and serve their responsive pleadings if any, and n no event shall Plaintiff seek
a default judgment against Defendants Shinerich International Inc., for any failure to file and
serve their responsive pleadings.

16  This Consent Judgment will not be submitted to the court until such time as the 60
day notice served upen Shinerich has expired and the complaint currently filed with the court is
amended to include Shinerich as a defendant

17  For purpeses of this Consent Tudgment enly, the Partjes stipulate that this Court
has jursdiction over Shinerich as to the ailegations contained in the complaint filed in this matter,
that venue is proper in the County of San Diego, and that this Court has jurisdiction to approve,
enter, and oversee the enforcement of this Consent Judgment as a full and final binding resotution
of all claims which were o could have been raised in the Complaint based on the facts alleged
therein éndfar in the Notices. The parties further agree, and without admitting liability, that all
covered products within the outdoot/heaters product caiegory that are sold now or in the future by
Shinerich and other downstream retail establishments, within the state of California are subject to

this Consent Judgment whether they were identified in the 60 Day Notice or Amended Notics or

480195063 3
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not.

1.8 Lowe’s and Shinerich deny the matcrial allegations contained in Wimberley’s
Notice and Complaint and maintain that they have not violated Proposition 65. Nothing this
Consent Judgment shall be construed as an admission by Lowe’s or Shinerich of any fact, finding,
issue of law, or violation of law; nor shall compliance with this Consent Judgment constitute or
be construed as an admission by Lowe’s or Shinerich of any fact, finding, conclusion, issue of
law, or violation of law, such being specifically denied by Lowe’s and Shinerich. However, this
section shall not diminish or otherwise affect the obligations, responsibilities, and duties of
Shinerich under this Consent Judgment.
2. DEFINITIONS

2.1 Complaint. The term “Complaint” shall have the meaning given in Section 1.3.
22 Covered Produets. The term “Covered Products™ refers to the outdoor/heaters
product category which inchides fire pits and heaters that are imported, manufactured, sold, or
distributed for sale in California by Shinerich, including, but net limited to, all of the following:
(a)  Garden Treasures 307 Steel Fire Pit. (Item #91765)
{b) Garden Treasures Large Bowl Fire Pit (Ttem #574460)
{c) Garden Treasures 35" Sieel Fire Pit (Item #745279)
{d)  Garden Treasures Chiminea with Cover (Ttem #291623)
g} 47 Chiminea with Brushed Bronze Finish (ltern # 7105943)

23  Effective Date. The term “Effective Date” shall mean the date this Consent
Judgraent is eatered as a Judgment of the Court.
2.4  Listed Chemicals: The term “Listed Chemicals™ shall mean carbon menoxide and

soot.

25  Notice. The term “Notice™ shall have the meaning given in Section 1.3.
2.6  Releasees. The terms “Defendant Releasees™ and “Downstream Defendant

eleasees” shall have the meanings given in Section 5.1.

48039506.3 4
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2.7 Execution Date. The term “Execution Date” shall mean the date this Consent
Fudgment is signed by the partics

3. INJUNCTIVE RELIEF: WARNINGS

3.1 Commencing on the Effective Date, Shinerich shall not seli, offer for sale, or ship

for sale in California any Covered Product, unless the Covered Product is accompanied by the
following warning: “WARNING: This product contains, or the use of this prodnet releases,
chemicals known to the State of California to cause cancer and birth defects or other
reproductive harm.”

3.2  The warmning provided pursuant to Section 3.1 shall be affixed to or printed on the
Covered Product’s packaging, labeling, or instruction booklet. The warning shall be fmmjncuﬂy
affixed to or printed on the packaging, labeling, or instruction booklet and displayed with such
conspicuousness, as compared with other words, statemens, or designs as to render it likely to be
read and understood by an ordinary individual under customary conditions of purchase oruse. A
warning may be contained in the same section of the packaging, labeling, or instruction booklet
that states other safety warnings, if any, cencerning the use of the product and shall be at least the
same size as those other safety warnings.

4. MONETARY TERMS

4.1 Civil Penalty. Shinerich shall pay a civil penaity of $2,500.00 pursuant to Health
and Safety Cede section 25249.7(b}, to be apportioned in accordance with California Health &
Safety Code § 25192, with 75% of these funds remitied to the State of California’s Office of
Environmental Health Hazard Assessment and the remaining 25% of the penalty remitted to
Wimbertley, as provided by Caiifornia Health & Safety Code § 25249.12{d).

42 Attorney Fees, Shinerich agrees to pay and will not oppose an application made
by Wimberley’s counsel for an award of attorney fees, inclusive of all expenses and costs
‘neurred as a result of investigating, bringing this matter to Shinerich attention, litigating and

negotiating and obtaining judicial approval of 2 settlement in the public interest, pursuant to Code

48039506.3 J
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genis, 1P ives, s, and SUCCessors and/or assignees, and zzot in her representative

of Civil Procedure section 1021.5,in 2n amount of $25.5 00.00 Other than the payment required

o bear its oW1 attomeys’ fees and costs.

hereunder, each sideist
43  Shinerich shalt mail or wire Wimberley’s counsel

the total sum of $28,000.00

fees in Sections 4.1 and 4.2 within two days following

representing the civil penalty and attorney

gment, W-9, and wire fnstruction information

receipt of 8 fally-executed copy of this Consent Jud

from Wimberley’s counsel.
4.4 At the time he consent judgment is approved by the court, Lowe’s will be

o—effective as to the Covered Products that Shinerich

dismissed from this action—with prejudic
shipped befare the effective date of this judgment.

5. RELEASE OF ALL CLAIMS

51  This censent judgment is a full, final, and binding resolution between Wimberzley

acting in the public interest, and Shinerich, it’s parenis, shareholders, divisions, subdivisions,

spbsidianes, parters, sister companies, and affiliates, and their successors and assigos

{“Defendant Releasess™), and all entities from whom they obtain and to whom they directly or

indirectly distribute of sell Covered Products, inchiding but net Yimited to manufacturers,

suppliers, disiributors, whelesalers, customers, licensors, ficensees tetailers, franchisees, and
cooperative members, including but not limited fo Lowe’s, its parent and all subsidiary
companies, and affiliates thereof, their respective employess, agents, and assigos (“Dewnstream
Defendant Releasees™), of ali claims for violations of Proposition 65 based on sxposure to Listed

Chemicals from Covered Products as set forth in the Nofice, with respect to amy Covered
Products manufactured, distributed, or sold by Shinerich prior to the Effective Date. Compliance
with the terms of this consent judgment constitutes compliance Witf; Proposition 65 with regard to
the Covered Products. Shinerich shall date stamp the Covered Products ot otherwise provide
sufficient documentation to Wimberley that it is in compliance.

5> Iu'addition to the foregoing, Wimberley, on behalf of herself, her past and current

capacity, hereby waives all rights to institute or participate in, directly or indirectly, any f .
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legal action and releases any Defendant Releasces, and Downstream Defendant Releasecs from
any and all manner of actions, causcs of action, claims, demands, rights, suits, obligations, debts,
contracts, agreements, promises, liabilities, damages, charges, losses, costs, CXPEOSes, and
attorneys” fees, of any nature whatsoever, known or unknows, in law or equity, fixed or
contingent, now or in the future, with respect to any alleged violations of Proposition 85 related to
or arising from Covered Products manufactured distributed or seld by Lowe’s or Shinerich or
Defendant Releasees. With respect to the foregoing waivers and releases in this paragraph,
Wimberley hereby specifically waives ary and all rights and benefits which she now has, or i the
future may have, conferred by virtue of the provisiens of Section 1542 of the California Civil
Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS FAVOR

AT THE TIME OF EXECUTING THE RELEASE, WHICH IF KNOWN BY

HIM MUST HAVE MATERIALLY AFFECTED HIS SETTLEMENT WITH
THE DEBTOR.

53 Shinerich waives any and all claims against Wimberley, her attorneys and other
representatives, for any and all actions taken or statements made {or those that could have been
iaken or made) by Wimberley and her attorneys and ether reps_&senf;a’sives, whether in the course
of investigating claims or otherwise seeking enforcement of Proposition 65 against it in this
matter, and/or with respect to Cevered Produets.

6. INTEGRATION

6.1 This Consent Judgment contains the sole and entire agreement of the Parties and
any and all prior negotiations and understandings related hereto shall be deemed to have been
merged within it. Neo representations or terms of agresment other than those contained herein
exist or have been made by any Party with respect to the other Party or the subject matter hereof.
7. GOVERNING LAW

71  The terms of this Consent Tudgment shall be geverned by the laws of the State of

California and apply within the State of California. In the event that Proposition 65 is repealed ot

45039506.3 7
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is otherwise rendered inapplicable by reason of law generally, or as to Covered Products, then
Shinerich shall provide wrilten notice to Wimberley of any asserted change in the law, and shall
have no further obligations pursuant to this Consent Judgment with respect to, and to the extent

that, Cevered Products are 50 affected.

8. NOTICES

81  Unless specified herein, all comrespondence and notices required to be provided
pursuant to this Cousent Judgment shall be in writing and personally delivered or sent by &
first-class, (registered or certified mail) return receipt requested; or (ii} ovemnight courier on any
party by the ather party at the following addresses:

For Shinerich:
Elizabeth Flachsbart
Balch & Bingham, LLP

1901 Sixth Ave North, Suite 1500
Birmingham, AL 35203-4642

480395063 8
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and
For Wimberley:
Stephen Ure
Law Offices of Stephen Ure, PC.

11622 El Camino Real, Suite 100
San Diego, California 92 130

Any party, [rom time to lime, may specify in writing {0 the other party a change of address o
which afl notices and other communications shall be sent.

9. COUNTERPARTS: FA CSIMILE SI GNATURES

g.1  This Consent Judgment may be executed in counterparts and by facsimile, each of
which shall be deemed an original, and all of which, when taken together, shall constitute one and
the same document.

10. E€OMPLIANCE WITH HEALTH & SAFETY CODE § 25249.(H/COURT

ARPROVAL

10.1 Wimberley agrees 10 comply with the requirements set forth in California Health
& Safety Code §25249.7(5) and to promptly bring a Motion for Approval of this Consent
Judgment and Shinerich agrees it shall suppert approval of sach Motion.

10.2 This Consent Judgment shall ot be effective undl it is approved and entered by
the Court and shall be null and void if, for any reason, it is not approved and enfered by the Court
within twelve months after it has been fully executed by the Parties. In such case, the Parties
agrec to meet and confer on how to proceed and if such agreement is not reached within 30-days,
arry monfes that have been paid pursuant to Seetion 4 shall be refunded and the case shail proceed
on its normal course.

10.3 If the Court approves this Consent Judgment and is reversed or vacated by an
appellate court, the Parties shall mest and confer as to whether te medify the terms of this
Conscnt Judgment. If the Parties do not joinily agree on a course of action fo take, any monics
that have been paid pursuant to Section 4 shail be refunded within 15 days after remittiwr to the

trial court, and the case shall proceed on its normal course on the trial court's calendar.

4R039566.3 G
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AMODIFICATION

11. \)

11.1  This Consent Judgment may be modified only by further stipulation of the Parties

and the approval of the Court or upon the graning of a motion brought to the Court by either

Party.
12. ATTORNEY'S FEES

12.1 A party who unsuccessfully brings of contests an action arising out of this Censent
Judgment shall be required to pay the prevailing party’s reasonable aitomey’s fees and costs
unless the ansuccessfu! party has acted with substantial justification. For purposes of this
Consent Judgment, the term substantial jusﬁﬁcation shall carry the same meaning as used in the
Civil Discovery Act of 1986, Code of Civil Procedure Section 2016, et €G-

12.2 Nothing in this Section shall preciude 2 Party from seeking an award of sanctions
pursuant o law.
13. RETENTION OF JURISDICTION

3.1 This Court shall retain jurisdiction of this matter to implement of modify the
Consent Judgment.
14. AUTHORIZATION

14.1 The undersigned are authorized to execute this Consent Judgment on behatf of

their respective Parties and have read, understood and agree to all of the terms and conditions of

this document and certifics that he or she is fully authorized by the Party he or she represents. {0

_execute the Consent Judgment on behalf of the Party represenied and legally bind that Party.

Except as explicitly provided herein each Party is to bear its own fees and costs.

4801395063 i0
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APPROVED AS TO FORM:

AGREED TO: AGREED TO:

Su t
Date : — "% 4 . 2016 Date: 2016
By: ,Z By:
On Behalf of Evelyn Wimberley On Behalf of Shinerich Industrial, Lid. &
Stephen Ute, Shinerich Interpational, Inc.
Law Offices of Stephen Ure, PC Elizabeth Flachsbatt

Balch & Bingham, LLF

IT IS HEREBY SO STIPULATED:
AGREED TO: AGREED TO:

48039506.3 10
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APPROVED AS TO FORMI:

AGREED TO:
Date : L2016

By:

On Behalf of Evelyn Wimberley
Stephen Ure,
Law Offices of Stephen Ure, PC

AGREED TO:

Dalg Jch\}@ [67 = , 2016
g5 U E0.44 /A

bhmench .- 5 onnl Inc.
Elizabeth Flachsbart
Balch & Bingham, LLP

\\._‘\

IT IS HERERY SO STIPULATED:
AGREED TO:

Date:

By:

EVELYN WIMBERLEY

48039306.3

DUSTRIAL, LTD.
SHINE @ TERNATIONAL, INC.
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