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Clifford A. Chanler, State Bar No. 135534
THE CHANLER GROUP

2560 Ninth Street

Parker Plaza, Suite 214

Berkeley, CA 94710-2565

Telephone: (510) 848-3880

Facsimile: (510) 848-8118

E-mail: cliff@chanler.com

Attorneys for Plaintiff
MARK MOORBERG

ENDORSE
FILED

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

UNLIMITED CIVIL JURISDICTION

MARK MOORBERG,
Plaintiff,

SCHUMACHER ELECTRIC
CORPORATION, et al.,

Defendants.

Case No. 115CV288446

PROPOSED] JUDGMENT PURSUANT
TO TERMS OF PROPOSITION 65
SETTLEMENT AND CONSENT
JUDGMENT

Date:  June 16, 2016

Time: 9:00 am.

Dept.: 6

Judge: Hon. Theodore C. Zayner

JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AND CONSENT JUDGMENT
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Plaintiff Mark Moorberg and Defendant Schumacher Electric Corporation, having
agreed through their respective counsel that Judgment be entered pursuant to the terms of
their settlement agreement in the form of a consent judgment, and following this Court’s
issuance of an order approving their Proposition 65 settlement and Consent Judgment on

, and for good cause being shown,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuant to
Health and Safety Code section 25249.7(f)(4) and Code of Civil Procedure section 664.6,
judgment is hereby entered in accordance with the terms of the Consent Judgment attached
hereto as Exhibit 1. By stipulation of the parties, the Court will retain jurisdiction to

enforce the terms of the settlement under Code of Civil Procedure section 664.6.

IT IS SO ORDERED.

JUNT € 2016 THEODORE ZAYNEH

Dated:

JUDGE OF THE SUPERIOR COURT
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JUDGMENT PURSUANT TO TERMS OF PROPOSITION 65 SETTLEMENT AND CONSENT JUDGMENT
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Clifford A. Chanler, State Bar No. 135534
THE CHANLER GROUP

2560 Minth Sireet

Parker Plaza, Suite 214

Berkeley, CA 94710-2565

Telephone: (510) 848-8880

Facsimile: (510) 848-8118

Attorneys for Plabniff
MARK MOORBERG

SUPERIOR COURTOF THE STATE OF CALIFORNIA
COUNTY OF SANTA CLARA
UNLIMITEDS CIVIL JURESDICTION

MARK MOORBERG, I ase Mo. 115CV288446
Plaintiff, {PROPOSED] COMSENT JUDGMENT
Y, {(Health & Safety Code § 25249.6 ¢1 seq., and
tCal Code Civ. Proc. § 664.6)

SCHUMACHER ELECTRIC
CORPORATION, e 4/,

Defendanis,

©OCONSENTIUDGMENT
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{. INTRODUCTION
2
1.1 Parties
3
This Consent Judgment is entered into by and between plaintiff Mark Moorberg
4
{"Moorberg”), and defendant Schumacher Electric Corporation ("Schumacher”™), with Moorberg and
5
Schumacher each individually referved to as a "Party” and collectively as the “Parties.”
6 o 2 ogeav
1.2 Plaintifl
7 . . . s 3 - - . 3 gn «
Moorberg is an individusl residing in California who seeks 1o promote awareness of
8
exposures 1o woxie chemicals and 1o improve human health by reducing or eliminating hazardous
9
substances contained in consumey products,
0
1.3 Defendsng
1
: Schumacher emnploys ten or more individuals and is a “person in ihe course ol doing :
12
business™ for purposes of the Sale Drinking Water and Toxic Enforcement Act of 1986, Healthand
13 2
Safety Code section 25249.6 e seq. (" Proposition 657,
4 o o
1.4 General Allegations
i {
15
Mootberg alleges that Schumacher manufactures, inmporis, sells, and diswibutes for sale in !
16
California, booster cable clamps with vinyl PV grips that comtain di{ 2-ethylhexyhphihalate
17 4 )
§OCPDEMPT, and that it does so without first providing the exposurs warning required by Proposition |
18 ¢
65. DEHP is listed pursuant 1o Proposition 65 as 4 chemical known to the Stale of California to cause |
19 ‘
birth defects or other reprodustive barm.
20
1.3 Product Description
21
The products covered by this Consent Judgment are the Schumucher Eleciric Booster Caldes,
29
models BC-1210 (UPC 026666 147002); BC 1408 (UPC 0266661470191 BC- 1606 (UPT
23 1 _
| B26666147026), and BC-1804 (1 PC 02666614703 3) with vinyl/PVC grips containing DEHP the )
24 ¢
g are manufactured, imported, sold, or distributed for sale in Cabfomis by Schumacher ("Products™).

1.6 Plotice of Violation

On July 13, 2015, Moorberg served Schumacher, the California Atorney General, and all

other renu iblic enforcement agensies w ith a 60»-«1)ay Motice of Violation {“Me {zf‘: ) alleging

4

that Schumacher violated Proposition 63 when i failed Lo warn 115 cuslomers and consumers in

CONSENT JEDOM



1
California of the health hazards associated with exposures to DEHP from the Products. No public
2
enlorcer has commenced and is diligently prosecuting an action to enforce the violations alleged in
3 >
the Notive,
4 A
1.7 Complaint
5
On November 24, 2015, Moorberg filed the instant action ("Complaint™), for the violations of
6
Proposition 65 that are the subject of the Notice,
7 !
1.8 Mo Admissios
B
Schumacher denies the material, factual, and legal allegations contained in the Notice and
9
Complaint, and mainiains thal all ol the products it has sold and distribuied for sale in Califomia,
10
mehiding the Froduets, have been, and are, in compliance with all taws, Nothing in this Consent
H
Judgiment shall be construed as an adinission of any fact, linding, conclusion of law. issue of law, or
2
violation of law, nor shall compliance with this Consert Judgment constitule or be construed as an
13

admission of any faet, findimg, conclusion of law, issue of law, or violation of law. This Section shall

not, however, diminish or ctherwise affect Schumacher’s obligations, responsibilities, and duties

I3
under this Consent Judgmens.
a 6 > a Ed
1.9 Jurisdiction
17
For purposes of this Consent Judgment only, the Parties stipulaie thal this Coust has (
Jurisdiction over Schumacher as to the allegations in the Complaing, that venue is proper in Sania
; 9 =1 - . , . ':
Clara County, and that the Court has Jurisdiciion 1o enter and enforee the provisions of this Consent
20
Judgment pursuant o Proposition 65 and Code of Civil Procedure soclion 664.6,
21
; 1.1 Effective Date :
For purposes of this Consent Judgment, the term “Effective Date” means the date on which
23 ‘ o ,
| 1the motion for approval of the Consent Judgment contemplated by Section § i5 granled by the Courl,
24
2. INAUNCTIVE RELIES: REFORMULATED PRODUCTS
25 , .
Comrencing 6-months bllowing the Elfective Date, and continuing therealter, Schumacher
6

boagrees (o oniy many iac‘iuw for sale or pm ha iar sale in !

PUrposs I tm», Consen Ux;:c..gmr:m;, ’"P“if‘ miul m*d f'mm Products with g
28

Uomaximum DEHP concentration of LOOD parts per million (0.1 ®.) in any component analyzed

i
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pursuant 1o U5, Environmental Protection Agency testing methodologies 3580A and 8270C, or
equivalent methodologies wtilized by state or federal agencies for the purpose of detenmining DEHP
conient in a solid substance,

3. MONETARY SETTLEMENT TERMS

3. Civil Penalty Payments
Pursuant to Health and Safety Code section 25249,7(b), in sstilement of all the claims referred
to in this ffor«sz::m Judgment, Schumacher shall pay 54,000 in eivil penaliies. The civil penalty
payment shall be allocated according to Health and Safety Code section 25249.12(c)(1) and (d), with
seventy-five perceni (75%) of the funds paid 1o the California Office of Environmental Health
tHazard Assessment ("OEHHA™), and twenty-five percent (25%) ol the funds remitted to Moorberg,
Muoorberg’s counsel shall be responsible for delivering any penalty paid under this Consent Judgment
to OEHHA
301 Imitinld Civil Penalty
Schumacher shall make an initial civil penalty payment of $2,000. Schumacher shall
provide iis payment in a single check made payable to "Mark Moorberg, Client Trust Account.”
A 1.2 Fisal Civil Peaalty

On Getober 1, 2016, Schumacher shall make a final 2ivil penalty payment of $2,000,

Parsuant (o title 11 California Code of Regulations section 3203{(c), Moorberg agrees that the final

o

civil penaity payviment shall be waived in its entivety i€, no later than Septemaber 15, 2016, an officer of

Schumucher provides Moorberg with a signed declaration certifing thal all of the Products
Schumacher is shipping for sale or distributing for sale in California as of the date of its declaration
are Reformulated Products, and that Schurmacher will continue only to olfer Reformulated Products
for sale in California in the future. The option 1o provide a declaration curtifying completed

.

reformudsdion in Heu of makiog the final civil penalty payment otherwise required by this Consent
foel K »

Judgment is a material term, and thine is of the essence,
11/

CONSENT JUDGMENT




!
3.2 Reimbursement of Attorney’s Fees and Costs
The parties acknowledge thal Moorberg and his counsel offered to resolve this dispute
3
without reaching ierms on the amonnt of fees and costs o be reimbursed to them, thereby leaving the
4
issue to be resolved aller the material terms of this Consent Judgment had been seltled. Shortly afler
5
the other settlement terms had been finalized, Lhkl!‘ﬂdthﬁi’ expressed a desire to resolve Moorberg’s
6
fees and costs, The Padies then attempted to (and did) reach an accord on the compensation due to
Moorberg and his coumse! under general contract principles and the private atiorney general doctrine
B
codified at Code of Tivil Procedure section 1021.5 for all work performed through the mutual
9
execution of this Consent Judgment. Schumacher shall pay 520,000 for the fees and costs incurred
i
by Maoorberg investigating, bringing this matter to the attention of Sthumacher’s management,
i1
litigating, and negotisting a settlement in the public interest,
12
3.3 Paymeonts Held in Trast
13 . e ;
With the excenption of the final civil penalty payment vequired by Section 3,1.2, all payments
14
due under this Consent Judgment shall be delivered within five days of the date this Consent
15
Judgment is fully executed by the Parties, and held in trust by Schumachet’s counse! until the Court
!é b bl 1 i k] 1 E) H ra I 3
approves the Parties” seltlement. Schumacher’s counse] shall confirm in writing to Moorberg’s
17 %
counsel upor is recetpt of the settlement funds from Schumacher and, thereafter, hold the funds in
18 _ %
trast until the Effective Date, and deliver the payments to Moorberg’s counse! within five days of i
19
¢ the Court’s approval of this Consem Judgment, In the event the final ¢ivil penalty payment becomes
20
due prior 1o the Effective Date, Schumacher shall deliver the funds to its counsel 1o hold in trust
21 _ _
untt], and disburse within five days afler, the Effective Dale.
274
i 34 Payment Address
23 .
Al payments required by this Consent Judgment shall be delivered to:
24 i ;
The Chanler Group ‘
25 Al Proposition 63 Controller i
2560 Ninth Street
26 Packer Plaza, Sulie 214 ;
f Berkeley, CA 94710 ;

CONSEMT JUDGMENT
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4. CLAIMS COVERED AND RELEASED

4.1 Moorberg’s Public Release of Proposition 65 Claims

Moorberg, acting on his own behalf and in the public interest, releases Schumacher and s
parents, subsidinries, affiliated entities under common ownership, direciors, officers, employees,
and attorneys {"Releasers”) and each entity to whom 4 divectly or indirectly distributes or sells the
Products inéhzding, bt not Bimited 1o, #t's downsiream distributors, wholesalers, customers,
retailers, franchisers, cooperative members, licensors and licensees (M Downstream Releasess”) for
any violations arising under Proposition 65 for the failure to warn about exposures to DEHP from
Products sold by Schumacher prior 1o the Effective Date, as set forth in the Notice, Compliance
with the terms of this Consent Judgment constitutes complianee with Proposition 63 with respect fo
the {pilure to warn abowt exposures to DEHP in Producis sold by Schumacher afler the Effective
Date,

4.2 Muoorberg’s Individual Relense of Claims

Moorberg, in his individual capacity only and not i his representative capacity, also provides
a release 1o Schumacher, Releasees, and Diownstream Releasees which shall be effective aa o full and

final aceord and satisfaction, as a bar to all actions, causes of action, obligations, costs, expenses,

attorneys’ fzes, damages, losses, claims, linbilities and demands of Moorberg of any nature, character

or kind, whether known or unknown, suspected or un isuspecte ed, arising out of alleged or actual
eoposures 10 DEHP in Products sold or distributed for sale by Schumacher before the Effective Date.
4.3  Schumacher’s Release of Moorberg
Schumacher, on its own behalf, and on behalt of its past and current agenis, representatives,
atlorneys, suceessors, mwd assignees, hereby walves any and all claims against Moorberg and his
attorneys and other representatives, for any and all actions aken or slatememts made by Moorberg
and his atorneys and other represeniatives, whether in the course of investigaiing claims, otherwise

secking (o enforce Proposition 63 against i in this matier, or with respect to the Products,

“‘il“ Consent Judgment is not effective until it is approved and entered by the Court and shall

be null and void if, for any reason, it s not approved and entered by the Court within one year afier it

COMSENT S DGMENT

-‘;



[N

i

42

~F G

has been fully executed by the Parties, or by such additional time as the Parties may agree 10 in
writing,

. SEVERABILITY

£, subsequent to the Court’s approval and entry of this Consent Judgment as a judgiment, any
provision is held by a court to be unenforceable, the validity of the remaining provisions shall not he
adversely affecied.

7. GOYERNING LAV

The terms of this Consent Judgiment shall be governed by the laws of the state of California
and apply within the state of California, In the cvent that Proposition 5 is repealed, preempted, or is ;
otherwise rendered inapplicable by reason of law generally, or a3 1o the Products, then Schumacher |
may provide writien notice (o Moorberg of any asserted change in the law, and shall have no further
injuncitve obligations puysuant to this Consent Judgment with respect to, and to the exient that, the
Prodhcts are so affected.

8. NOTICE

All correspondence and notice required by this Conseni Judgraent shall be in wriling and sent

by: {1) personal delivery, (i1} fiust-class, registered, or certified mail, retern receipt requestad: or (i) a t
recognized overnight courier o the following addresses;

For Schumachen

Schumacher Electric Corporation
ity Legal Department

{ | E. Business Center Drive
Mount Prospect, 1L 60054

f>

Y

w’OO

with o cony o

Bruce MNyn, Esq,

Adams, Nye, Becht, LLP

222 Kearmey Stresi,

7% Floor

San Francisco, CA 54108-4521
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For Moorberg:
Proposition 65 Coordinator
The Chanler Group
2560 Ninth Street
Parker Plaza, Suite 214
Herkeley, CA 94710-2565
Any Party may, from time to time, specify in writing to the other, a change of address to which all

netices and oiher communications shall be sent,

9. COUNTERPARTS: FACSIMILE SIGNATURES

This Consent Judgment may be executed in counterpasts and by facsimile or portable
document format (PDF) signature, cach of which shall be deemed an original, and all of which, when
laken together, shall constitute one and the same document.

i, POST EXECUTION ACTIVITIES

Moorberg agrees to comply with the reporting form requirements referenced in Health and
safety Code section 25249.7(1). The Parties further acknowledge that, pursuant to Health and Safety
Code section 25249.7(1), a noticed motion is required to obtain judicial approval of the settlement, In
furtherance of obiaining such approval, the Parties agree to mutually employ thelr best efforts, and
those of their counsel, to support the entry of this agreement as judgment, and to obtain judicial
approval of their seitlement in a timely manner. For purposes of this Section, “best efforts” shall
include, at a minimurm, cooperating on the drafting and filing of the necessary moving papers,
supporting the motion, and appearing at the hearing before the Court.

11, MODIFICATION

This Consent Judgment may be modified only by: (i) a written agreement of the Parties and
eairy of a modilied consent judgment by the Court therean; or (ii) a successful motion or application

of any Party, and the entry of a modified consent judgment by the Court thereon.

2%
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12. AUTHORIZATION

The undersigned are authorized to execute this Consent Judgment and have read, understood,

and agree {0 all of the terms and conditions contained herein

AGREED TO: AGREED TO:
. L{ & j 14
Date: 4/8/2016 Date: 1] It
{
y: (QL,M}# ﬁmm
MARIFTOORBERTG SCNUW IACHER ELECTRIC
v CORPORATION
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